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Preface

he field of forensic psychology has gotten the attention of the public as we

enter the twenty-first century. Prominent cases involving such topics as the
insanity defense, the use of jury consultants with psychological training, the use
of psychology in the profiling of criminal suspects, eyewitness memory, interro-
gations and confessions, child custody, and child sexual abuse have been featured
in the press, television, and movies. Within psychology itself, forensic psychology
has become an important focus of clinical practice as well as scientific research,
and it has become one of the most popular topics for both undergraduate and
graduate students.

But what is forensic psychology? One definition has been proposed by
Bartol and Bartol (2004):

We view forensic psychology broadly, as both (1) the research endeavor
that examines aspects of human behavior directly related to the legal
process (e.g., eyewitness memory and testimony, jury decision-making,
or criminal behavior), and (b) the professional practice of psychology
within, or in consultation with, a legal system that embraces both crimi-
nal and civil law and the numerous areas where they interact (2004, p. 8).

In this book, we have used a similarly broad conception of the field of fo-
rensic psychology, as the application of psychological research, theory, and prac-
tice to the answering of legal questions. Consistent with our broad approach to
forensic psychology, we believe that:

1. Forensic psychology, as a field, encompasses and includes psychologists of all sorts of
training and orientation. For some, forensic activities derive from clinical
training and roles; for others, an experimental, social, or developmental
psychology background leads to involvement in forensic work when they
testify as expert witnesses in court or help to prepare amicus briefs for ap-
pellate review. Thus, the coverage in a book entitled Forensic Psychology

XVi
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should be broad and inclusive, rather than restricting the coverage to clinical
issues involving assessment or treatment of criminal defendants or offenders.
Indeed, a perusal of the Table of Contents will demonstrate that we intend
to cover everything from jury selection to child custody, from competency
assessment to the psychology of interrogations and confessions.

2. Forensic psychology is a profession as well as a field of study. This book focuses on
the variety of roles that forensic psychologists can and do play in the legal
system, and should fulfill the expectations of readers who are curious about
just what forensic psychologists do. We try to show how forensic psychol-
ogists can be of use to the legal system both by producing the empirical
knowledge on which our work is based, and by applying the knowledge,
techniques, and instruments available to psychologists. Ethical considerations
in these roles are also discussed.

3. The forensic psychologist is a participant in the legal system, and as such must be
knowledgeable about the legal system’s rules. When psychologists move from the
classroom, the lab, or the clinical office, and enter the legal system as a fo-
rensic psychologist, they enter a domain with different rules and expectations.
Indeed, the expectations of judges, police, attorneys, jurors, and others may
lead to conflict with what psychologists could ethically or realistically pro-
vide. We attempt in this book to focus on the responsibilities and temptations
that can and often do arise when psychologists enter the legal realm.

4. Sources of information about forensic psychology topics are rich, varied, and extensive.
We attempt in this book to include empirical data, but also descriptions of
real cases that can provide graphic illustrations of the phenomena that we
discuss. In that sense, we have tried to capture the vitality of this field, which
is constantly confronting new inquiries and issues. We include in each
chapter some suggested readings that will help the interested reader to find
out more about the material covered. The References section at the end of
the book includes hundreds, even thousands, of references to psychological
textbooks and scientific journals, court cases, law texts and law reviews, and
popular periodicals. We have also included some relevant electronic refer-
ences as well, including websites and discussion groups.

5. A textbook about forensic psychology should be user-friendly. In addition to the
extensive list of references and the suggested readings, each chapter of the
book contains an introductory outline, a closing summary, and a list of key
terms. Each of these terms is printed in boldface type when introduced in
the text. Boxes in each chapter provide further exploration of selected
topics, case examples, and summaries of research findings.

FEATURES OF THE THIRD EDITION

The most important changes in the third edition of this text, apart from the
change in the order of authors, involve the addition of timely case examples
throughout the text as well as new boxes. In addition, current references that
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reflect changes in the field of forensic psychology since the second edition was
published in 2004 have been added in each and every chapter.
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WHAT /S FORENSIC PSYCHOLOGY?

The term forensic psychology has taken a quantum leap in national awareness over
the past few decades. However, in the minds of most members of the public
(particularly after television shows such as Criminal Minds) the term evokes a par-
ticular image: that of a clinical psychologist seeking to understand the nature of a
particular crime or criminal in order to solve a crime, or to testify as an expert
about that crime after it is solved. But what is forensic psychology? As a begin-
ning definition, this book proposes that forensic psychology is broadly defined
as “any application of psychological research, methods, theory, and practice to a
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task faced by the legal system” (see also Bartol &
Bartol, 2004 for a similarly broad definition).
Recently, Hess (2006) proposed a three-part func-
tional definition of forensic psychology by describ-
ing the three ways that psychology and the law in-
teract: psychology in the law, psychology by the
law (i.e., rules and laws governing practice), and
psychology of the law. This text focuses primarily
on psychology in the law and the psychology of the
law.

Thus, appropriate subjects for forensic psychol-
ogy expertise can include such widely varying ac-
tivities as clinical psychological evaluations in child
custody or criminal cases, and social psychological
consultation on jury selection or pretrial publicity
effects (see Box 2.3 in Chapter 2). Forensic psy-
chologists can be found doing research, working
with law enforcement officials, serving as expert
witnesses, advising legislators on public policy, and
in general doing things that people might not ex-
pect. Consider the following real-life examples:

= Gary Wells is a Distinguished Professor of
Psychology at Iowa State University. His
training is in social psychology, and his specialty
is the psychology of eyewitness identification
(see Chapter 10). Dr. Wells teaches classes and
mentors graduate students. He has also pub-
lished numerous articles in scholarly journals on
the question of eyewitness identification and
the factors that affect eyewitness accuracy.
Apart from his basic teaching and research, Dr.
Wells is frequently asked to be an expert wit-
ness in criminal cases. In addition, he is active
in educating lawyers and judges about eyewit-
ness issues and in attempting to change public
policy on eyewitness identification (for exam-
ple, by testifying in front of congressional
committees with regard to legislative changes,
or by working with law enforcement officials
to change eyewitness evidence collection
techniques; see Wells et al., 2000; Farmer,
2001; Doyle, 2004).

= Antoinette Kavanaugh is the Clinical
Director of the Cook County Juvenile Court
Clinic (CCJCC), in Chicago, Illinois. Cook

County Juvenile Court is the oldest Juvenile
Court in the country and is a very large court
system. The CCJCC does many things, among
which is conducting court-ordered forensic
evaluations of youths and their families who are
involved in the Juvenile Justice and Child
Protection Divisions of the Court. As Clinical
Director, Dr. Kavanaugh conducts juvenile
justice forensic evaluations (e.g., sentencing,
competencies, and Not Guilty by Reason of
Insanity—see Chapter 5). She also supervises
other doctoral-level clinicians who conduct
evaluations as well as master’s-level profes-
sionals who are liaisons to the courtroom, and
trains judges and lawyers about issues related to
forensic psychology.

Heather Kelly works at the Science Public
Policy Office of the American Psychological
Association in Washington, D.C. Her doctor-
ate is in clinical psychology from the University
of Virginia. Part of her job is to bring science,
and the science of psychology in particular, to
bear on the federal legislative process. This can
take the form of lobbying members of
Congress directly on substantive issues about
which a body of psychological research has
something to say, and it can also entail more
indirect ways of highlighting the relevance of
scientific psychology on Capitol Hill, such as
holding briefings and bringing in psychologists
to testify before congressional committees.

Joy Stapp was trained as a social psychologist;
she currently is a partner and co-owner of
Stapp Singleton, a firm that specializes in trial
consulting. The firm is hired primarily by at-
torneys representing defendants in lawsuits—
that is, in civil cases, not criminal trials. Her
firm concentrates on cases dealing with trade-
mark disputes, intellectual property conflicts,
and other commercial litigation. Other trial
consultants may assist in personal injury cases;
for example, an electrician may have been in-
jured on the job and is claiming that the
manufacturer of a transformer was negligent in
constructing the piece of equipment.



Trial consultants assess the attitudes of
people role-playing as jurors in a trial in order
to identify issues perceived by the actual trial
jurors; they assemble attitude questions based
on psychological concepts that may influence
the mock jurors who have observed a rehearsal
of the trial. Are the verdicts of the mock jurors
related to attitudes they expressed prior to the
trial? Could the selection of actual jurors for
the trial be influenced by such attitudes? Trial
consultants may also be asked to conduct sur-
veys to determine the extent and nature of
pretrial publicity in a case (see Chapter 12).

Marissa Reddy Randazzo (now in private
practice) served until recently as the chief re-
search psychologist and research coordinator
for the U.S. Secret Service, working in their
National Threat Assessment Center. In this
capacity, she directed all Secret Service re-
search on threat assessment and various types
of violence, including assassination, stalking,
school shootings, workplace shootings, and
terrorism. The day-to-day aspects of her job
included developing research ideas, forming
partnerships with other government agencies,
collaborating with consultants, implementing
study plans, overseeing the work of the proj-
ect managers who run the studies, and trans-
lating research findings into training modules
relevant to law enforcement operations. As
part of her job, she regularly conducted
training for local, state, and federal law en-
forcement personnel, for agencies in the U.S.
intelligence community, and for school and
corporate security personnel. On occasion, she
had to brief members of Congress, Cabinet
secretaries, and White House staff. Dr.
Randazzo received a Ph.D. in clinical psy-
chology from Princeton University.

National leaders are the recipients of an
untold number of threats, but how can those
that might lead to assassination attempts be
distinguished from those that simply “let oft
steam” or are otherwise less serious? Can FBI
agents and other law enforcement officials
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identify those individuals whose threats are a
function of mental illness? (See Chapter 4.)

The foregoing examples reflect the variety of
activities that may fall under the label “forensic
psychology.” Note that the training and past ex-
periences of these forensic psychologists differ, de-
pending on their role. A forensic psychologist who
does court-ordered child custody or criminally re-
lated evaluations, or who works in a prison or with
law enforcement, will come from a background in
clinical psychology and is likely to have had a more
diversified clinical practice before he or she came to
focus on forensic psychology. Other forensic psy-
chologists, for example, those who specialize in
eyewitness reliability and the factors that affect it,
or trial consultants who work with attorneys on
issues related to jury selection or pretrial publicity
effects, may have been trained as experimental psy-
chologists, social psychologists, cognitive psycholo-
gists, or developmental psychologists. In this book,
Chapters 3 through 9 will focus on clinically related
applications of forensic psychology, while Chapters
10 through 16 will focus on social, cognitive, and
experimental applications of forensic psychology.

To simply assert without discussion that foren-
sic psychology is “any application” of psychology to
the legal system, as we do here, fails to acknowl-
edge an ongoing controversy within the field as to
just who is a forensic psychologist and how one
should be trained to become one. The develop-
ment of doctoral training programs with “forensic
psychology” in their title has accelerated in the last
five years and is still evolving (Melton, Huss, &
Tomkins, 1999; Krauss & Sales, 2006). Not all ob-
servers would agree that each of the preceding ex-
amples reflects their definition of forensic
psychology.

Even a former president of the American
Psychology-Law Society, in his presidential address,
asked, “What is forensic psychology, anyway?”
(Brigham, 1999). Brigham’s (1999) thoughttful re-
view examined the definitions of forensic psychol-
ogy in the professional literature and separated them
into broad and narrow types. The definition that
began this chapter is, of course, a broad one; a
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more narrow definition would limit the focus of
forensic psychology to clinical and professional
practice issues, such as assessing insanity or mental
competency, testifying about rape trauma or bat-
tered woman syndrome, conducting child custody
evaluations, and other activities that rely upon
professional training as a clinical or counseling
psychologist.

This type of definition would exclude the
evaluation-research function as well as many spe-
cific activities, including those by the research psy-
chologist who testifies as an expert witness or the
trial consultant who conducts surveys about the
effects of pretrial publicity. Those psychologists
trained in experimental, social, or developmental
psychology, but who lack clinical training, would
not be eligible. Thus, it must be recognized that for
many psychologists, “forensic psychology” is seen as
a subspecialization of clinical psychology. As an il-
lustration, the workshops offered by the American
Academy of Forensic Psychology have been pri-
marily on clinical psychology topics (Brigham,
1999); recent sessions covered child sex abuse alle-
gations, the MMPI-2 and the Rorschach in court,
assessing psychopathy, and the battered woman
defense. Recently, this has changed somewhat,
with the inclusion of workshops on topics such as
eyewitness identification and jury selection (for cur-
rent information on workshops, see www.abfp.com).

Thus, honest disagreement exists over how en-
compassing the definition should be. With a narrow
definition, many psychologists would be left, to use
Brigham’s term, in a “definitional limbo.” Consider
Brigham’s own situation: A social psychologist and
a professor, he has not had training in clinical psy-
chology. He carries out research on eyewitnesses’
memory and sometimes provides expert testimony
in criminal trials. When asked in court, “Are you a
forensic psychologist?” he has said:

My most accurate current response would
seem to be, “Well, it depends. . . .” And,
in my experience, judges hate responses of
that sort, which they see as unnecessarily
vague or evasive. (Brigham, 1999, p. 280,
italics in original)

As more and more graduate students seek train-
ing in forensic psychology, the lack of an agreed-
upon definition increases the magnitude of the
problem. One manifestation of the issue is the
question of whether the American Psychological
Association (APA) should certify a “specialty” or
“proficiency” in forensic psychology. (Recently,
only three specializations in psychology had such a
designation—clinical, counseling, and school
psychology.) Although it is true that the purpose
of a “specialty” designation is to evaluate specific
graduate-school training programs and not to cre-
dential individuals, a concern exists that such labels
in the future may be applied to individual psychol-
ogists. So should a training program that seeks a
specialty designation as forensic psychological in-
clude only clinical-type training, or should it be
broader? Or, should such a specialty designation
even be sought? Arguments have been offered for
each perspective (Brigham, 1999; Heilbrun, 1998).
After completing a survey of its membership and
extensive discussion, the Executive Committee of
the American Psychology-Law Society voted in
August 1998 to support a narrow clinical definition
of the specialty area of forensic psychology, with a
request that the APA designate this specialty as
“clinical forensic.” In 2000, the American
Psychology-Law Society submitted an application
for the forensic psychology specialty designation.
The APA approved it in 2001, but without the
word clinical in the name.

Throughout the preceding discussion, the
theme of “either-or” has arisen—that is, only train-
ing limited to clinical psychology, or more than
clinical training. Some forensic psychologists have
suggested a richer, less adversarial conception of
what training in forensic psychology should be.
Kirk Heilbrun (described in Brigham, 1999) has of-
fered a model that reflects three training areas and
two approaches; this conceptualization is reprinted
in Table 1.1. This approach is a comprehensive
one, and the coverage of what is forensic psychol-
ogy in this book is in keeping with Heilbrun’s
conceptualization.

Note that among the training topics in his
model are consultation in jury selection and in
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litigation strategy (the topics of Chapter 12), policy
and legislative consultation (described in Chapter
16), and expert testimony on the state of the science
on such topics as eyewitness reliability (Chapter 10)
or confessions (Chapter 11), as well as such tradi-
tional topics as forensic assessments of various sorts

(Chapters 5-9).

HISTORY OF THE
RELATIONSHIP BETWEEN
PSYCHOLOGY AND THE LAW

We have seen the diversity of activities by contem-
porary forensic psychologists. But how did we get
where we are today? What was the relationship of
the two fields when they began to interrelate? How
have matters changed?

The division between those contemporary
psychologists who conduct research in search of scien-
tific laws (“basic” psychology) and those psycholo-
gists who work toward the alleviation of detrimental
behaviors in individuals (“applied” psychology) can
be traced back to the beginnings of the twentieth

century (see the following sections). The distinc-
tion is certainly relevant to the origin of forensic

psychology.

The Applied Side

As long as criminal law has attempted to regulate
human conduct, the courts have faced the applied
challenge of dealing with those people, who, be-
cause of mental disturbance or perhaps a criminal
tendency, cannot or will not conform their behav-
ior to legal requirements.

Cesare Lombroso, an Italian who lived from
1836 to 1909, is considered the father of modern
criminology, because he sought to understand the
causes of crime (see Lombroso, 1876), albeit from a
biological perspective. In the United States, the de-
velopment of separate juvenile courts, first done in
linois in 1899, led William Healy, a physician, to
initiate a program to study the causes of juvenile
delinquency. His founding of the Juvenile
Psychopathic Institute in 1909, with a staft that in-
cluded psychologist Grace M. Fernald, led to in-
creased emphasis on the foundations of criminal
behavior. Dr. Fernald was one of the first
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psychologists to specialize in the diagnosis and treat-
ment of juvenile delinquency. Also, during the late
1800s and early 1900s, Sigmund Freud was devel-
oping his theory of personality, and his writings
about psychopathology influenced thinking about
the causes of criminal behavior. In a speech in
1906 to a group of judges, Freud proposed that
psychology could be of practical use to their field
(Horowitz & Willging, 1984).

The Academic Side: The Role of Hugo
Miinsterberg

But a second thrust came from academic psychology.
Consider the following quotation from a prominent
psychology-and-law researcher regarding his build-
ing facilities: “[V]isiting friends [would find], with
surprise, twenty-seven rooms overspun with electric
wires and filled with [equipment], and a mechanic
busy at work” (Miinsterberg, 1908, p. 3). Five pages
later, this psychologist wrote: “Experimental psy-
chology has reached a stage at which it seems natural
and sound to give attention to its possible service for
the practical needs of life” (p. 8).

A contemporary statement? No, it is from On
the Witness Stand (1908), written by psychologist
Hugo Miinsterberg a century ago. It is an appropri-
ate indication of the importance, longevity, and
centrality of forensic psychology to note that one
of the original founding members of the APA in
1892, James McKeen Cattell, was an active re-
searcher in eyewitness reliability (Fulero, 1999; see
Chapter 10 of this book; see also Bartol & Bartol,
2006). A few months later, five other psychologists
were added to the membership list. One of these
was Hugo Miinsterberg, who, in September 1892,
had come from Germany to the United States, to
establish—at William James’s invitation—the psy-
chological laboratory at Harvard University. At
the APA’s first annual meeting in December 1892
in Philadelphia, a dozen papers were presented.
Miinsterberg’s was the final one; in it, he criticized
his colleagues’ work as “rich in decimals but poor in
ideas” (see Cattell, 1894, 1895).

Although psycholegal issues captured only a
small portion of Miinsterberg’s professional time,

his impact on the field was so prodigious that it is
appropriate to call him the founder of forensic psy-
chology. His choices of what to do are still implic-
itly reflected in research activities of psychologists
interested in the legal system. For example, the
chapter topics of Miinsterberg’s 1908 book—mem-
ory distortions, eyewitness accuracy, confessions,
suggestibility, hypnosis, crime detection, and the
prevention of crime—in varying degrees define
what some psychologists think of as topics for con-
temporary forensic psychology.

Miinsterberg was by no means the sole instiga-
tor of a movement. In some ways, he was a less-
than-ideal symbol; he was arrogant and pugnacious,
and he often engaged in self~important posturing.
Even William James later described him as “vain
and loquacious” (Lukas, 1997, p. 586). More im-
portant, there were other pioneers, too (Ogloff,
2000). Even before Miinsterberg published his
book, Hermann Ebbinghaus (1885), using himself
as a subject, demonstrated the rapid rate of early
memory loss. In France, Alfred Binet, as early as
1900, was seeking to understand children’s compe-
tence as eyewitnesses (Yarmey, 1984). In Germany,
Louis William Stern began publishing eyewitness

research as early as 1902; during the next year, he
was admitted to German courts of law to testify as
an expert witness on eyewitness identification.
Stern (1903) established a periodical dealing with
the psychology of testimony. While it is true that
much of the early work published there was classi-
ficatory (for example, six types of questions that
might be asked of an eyewitness), other contribu-
tions were empirical; for example, Stern compared
the memory abilities of children and adults. Wells
and Loftus observed: “Not surprisingly, the early
empirical work was not of the quality and precision
that exists in psychology today” (1984, p. 5). Yet
the foundation was set.

Guy Montrose Whipple (1909, 1910, 1911,
1912), in a series of Psychological Bulletin articles,
brought the Aussage (or eyewitness testimony) tra-
dition into English terminology, introducing
American audiences to classic experiments relating
testimony and evidence to perception and memory.
Even before World War I, “law was acknowledged
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as a fit concern for psychology and vice versa”
(Tapp, 1976, pp. 360-361).

But Miinsterberg was the psychologist “who
pushed his reluctant American colleagues into the
practical legal arena” (Bartol & Bartol, 1999, p. 7),
and thus he had the greatest impact—for good or
bad. Some of the topics first illuminated by
Miinsterberg and his contemporaries remain in the
limelight, including the work on lie detection (see
discussion of William Marston in Box 1.1 below).
Especially with regard to the accuracy of eyewitness
identification, the immense interest in recent times
can be directly traced to Miinsterberg’s work
(Moskowitz, 1977; Bartol & Bartol, 2006).

Miinsterberg’s Goals for Psychology and the
Law. Miinsterberg’s mission has been described as
raising the psychological profession to a position of
importance in public life (Kargon, 1986), and the
legal system was one vehicle for doing so. Loftus
(1979) commented: “At the beginning of the cen-
tury, Miinsterberg was arguing for more interaction
between the two fields, perhaps at times in a way
that was insulting to the legal profession” (p. 194).
“Insulting” is a strong description, but it is true that
Minsterberg wrote things like this: “[I]t seems as-
tonishing that the work of justice 1s carried out in
the courts without ever consulting the psychologist
and asking him for all the aid which the modern
study of suggestion can offer” (1908, p. 194). At the
beginning of the twentieth century, chemists
and physicists were routinely called as expert wit-
nesses (Kargon, 1986). Why not psychologists?
Miinsterberg saw no difference between the physi-
cal sciences and his own.

Miinsterberg’s Values. Miinsterberg’s specific
views toward the court system help us understand
the actions he took.

More importantly, they cause us to ask: How
different are our values and beliefs from his?

The jury system rests on a positive assumption
about human nature—that a collection of reason-
able people are able to judge the world about them
reasonably accurately. As Kalven and Zeisel put it,
the justice system

recruits a group of twelve lay [people],
chosen at random from the widest
population; it convenes them for the
purpose of a particular trial; it entrusts
them with great official powers of
decision; it permits them to carry out
deliberations in secret and report out their
final judgment without giving reasons for
it; and, after their momentary service to
the state has been completed, it orders
them to disband and return to private life.

(1966, p. 3)

Furthermore, our society values the rights of the
accused; it protects suspects against self-incrimination
and places the burden of proof on the state to show
guilt beyond a reasonable doubt. As his biographer,
Matthew Hale, Jr., saw it, Miinsterberg took a very
different view of society and the role of the psychol-
ogist as expert. “The central premise of his legal psy-
chology . . . was that the individual could not accu-
rately judge the real world that existed outside him,
or for that matter the nature and processes of his own
mind” (Hale, 1980, p. 121). Thus, police investiga-
tions and courtroom procedures required the assis-
tance of a psychologist.

Three Crucial Activities. Miinsterberg reflected
his desire to bring psychology into the courtroom by:

1. Demonstrating the fallibility of memory,
including time overestimation, omission of
significant information, and other errors.

2. Publishing On the Witness Stand, which was
actually a compilation of highly successful
magazine articles. As a result of these articles, he
became, after William James, America’s
best-known psychologist (Lukas, 1997). His
goal in these McClure’s Magazine pieces was to
show an audience of laypeople that
“experimental psychology has reached a stage
at which it seems natural and sound to give
attention also to its possible service for the
practical needs of life” (1908, p. 8).

3. Offering testimony as an expert witness in
highly publicized trials. Perhaps most
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controversial was his intrusion in the 1907
Idaho trial of labor leader “Big Bill” Haywood
(Hale, 1980; Holbrook, 1987).The
International Workers of the World (IWW)
leader was charged with conspiracy to murder
Frank Steunenberg, a former governor of
Idaho and a well-known opponent to orga-
nized labor. On December 30, 1905, in
Caldwell, Idaho, Steunenberg had opened the
gate to his modest home and was blown apart
by a waiting bomb. The murder trial trans-
formed Haywood into an international symbol
of labor protest; Clarence Darrow offered his
services as defense attorney, and people like
Eugene V. Debs and Maxim Gorky rallied
support (Hale, 1980).

The case against Haywood rested on the testi-
mony of the mysterious Harry Orchard, a onetime
IWW organizer who—after a four-day interro-
gation—confessed to committing the bombing
(as well as many other crimes) at the behest of an
“inner circle” of radicals, including Haywood.
Miinsterberg firmly believed that one of psychol-
ogy’s strongest contributions was in distinguishing
false memory from true; thus, he examined
Orchard in his cell, during the trial, and conducted
numerous tests on him over a period of seven
hours, including some precursors of the polygraph.
In Miinsterberg’s mind, the most important of these
was the word association test. Upon returning to
Cambridge, Miinsterberg permitted an interview
with the Boston Herald (July 3, 1907), which
quoted him as saying, “Orchard’s confession is, ev-
ery word of it, true” (Lukas, 1997, p. 599). This
disclosure, coming before a verdict had been deliv-
ered, threatened the impartiality of the trial, and
Miinsterberg was rebuked by newspapers from
Boston to Boise. Still, the jury found Haywood
not guilty, as the state did not produce any signifi-
cant evidence corroborating Orchard’s confession,
as Idaho required. Two weeks later, Miinsterberg
amended his position by introducing the concept of
“subjective truthfulness.” His free association tests,
he now concluded, revealed that Orchard genu-
inely believed he was telling the truth, but they
couldn’t discern the actual facts of the matter.

Despite the adverse publicity, Miinsterberg
maintained his inflated claims for his science. In a
letter to the editor, he wrote: “To deny that the
experimental psychologist has indeed possibilities
of determining the ‘truth-telling’ process is just as
absurd as to deny that the chemical expert can find
out whether there is arsenic in a stomach or
whether blood spots are human or animal origin”
(quoted by Hale, 1980, p. 118). His claims took on
exaggerated metaphors; he could “pierce the mind”
and bring to light its deepest secrets.

In fairness, it should be noted that Miinsterberg
did not limit his advocacy to one side in criminal
trials. In one case, he felt that the defendant’s con-
fession was the result of a hypnotic induction and
hence false, so Miinsterberg offered to testify for the
defense. In the Idaho case, his conclusions (which,
if not derived from his political ideologies, were
certainly in keeping with his antipathy to anarchy
and union protest) supported the prosecution.

Miinsterberg, like most true believers commit-
ted to their innovative theories, may have exagger-
ated his claims in order to get attention and
convince himself of the merits of his claims. His
biographer, Matthew Hale (1980), has made a
strong case that Minsterberg “deceived himself
with alarming frequency, and his distortions in cer-
tain cases bordered on outright falsification” (1980,
p. 119).

Reaction from the Legal Community

Not surprisingly, Miinsterberg’s advocacy generated
withering abuse from the legal community.

One attack, titled “Yellow Psychology” and
written by Charles Moore, concluded that the lab-
oratory had little to lend to the courtroom and ex-
pressed skepticism that Miinsterberg had discovered
a “Northwest Passage to the truth” (quoted in
Hale, 1980, p. 115).

John Henry Wigmore, a law professor and a
leading expert on evidence, cast an article (1909)
in the form of a trial against Miinsterberg during
which lawyers cross-examined him for damaging
assertions. This article, was, in the words of
Wallace Loh, “mercilessly satiric” (1981, p. 316);
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it suggested that experimental psychology, at the
time, lacked enough knowledge to be practical
(Davis, 1989). Furthermore, Wigmore argued that
the jury system distrusted those outside interfer-
ences, such as Minsterberg’s, that intruded upon
their commonsense judgments. But Wigmore
made a telling point in his article. As Loftus
(1979) has reminded us, in Wigmore’s courtroom
drama: “Before the jurors left the courtroom to go
home, the judge took a few moments to express
his personal view. He said essentially this: In no
other country in the civilized world had the legal
profession taken so little interest in finding out what
psychology and other sciences had to offer that
might contribute to the nation’s judicial system”
(p- 203).

A Period of Inactivity

Perhaps for these reasons—exaggeration by
Miinsterberg and avoidance by legal authorities—
research by scientific psychology applicable to the
courts languished from the First World War until
the latter half of the 1970s (Ogloff, 2000). There
were contributions in the 1920s (Marston, 1924;
see Box 1.1), 1930s (Stern, 1939), 1940s (Weld &
Danzig, 1940), and into the 1960s (Toch, 1961),
but they were infrequent. Historical treatments of
the development of the field (for example, Bartol &
Bartol, 1999; Davis, 1989; Foley, 1993; Kolasa,
1972) noted that a few works examined the legal
system from the psychological perspective; those
included such books as Burtt’s Legal Psychology in
1931 and Robinson’s Law and the Lawyers in 1935,
and some speculative reviews in law journals
(Hutchins & Slesinger, 1928a, b, ¢; Louisell, 1955,
1957). There were even books like McCarty’s
Psychology for the Lawyer in 1929 (McCarty, 1929).
But until the 1960s, a good deal of the work on the
social science of law was done by anthropologists,
sociologists, and psychiatrists (Tapp, 1977; see, e.g.,
Kalven & Zeisel, 1966).

The relationship between eyewitness confi-
dence and accuracy is an example of the gap in
research activity. Miinsterberg performed perhaps
the first empirical test of this relationship (Wells &

Murray, 1984). In his test, children examined
pictures for 15 seconds and then wrote a report of
everything they could remember. Subsequently, he
asked them to underline those parts of their report
of which they were absolutely certain. Miinsterberg
reported that there were almost as many mistakes in
the underlined sentences as in the rest. Other stud-
ies in the first years of the twentieth century, by
Stern and by Borst, were reported by Whipple
(1909). Paradoxically, no further empirical interest
surfaced until almost 65 years later (Wells &
Murray, 1984).

Explanations for the “Iull” in empirical psycho-
logical research on legal issues came from Sporer
(1981, cited by Wells & Loftus, 1984): “zealous
overgeneralizations drawn from experimental stud-
ies that did not meet adequately the demands of
complex courtroom reality” (quoted by Wells &
Loftus, 1984, p. 6). Another reason is offered by
Wells and Loftus: that “psychological research dur-
ing that time was oriented primarily toward theo-
retical issues with little focus on practical problems”

(1984, p. 6).

Resurgence in the 1970s

Interest in legal issues from experimental psycholo-
gists and social psychologists did not resume until
the 1970s (Ogloff, 2000); with regard to one exam-
ple, eyewitness identification, Wells and Loftus
(1984) estimated that over 85% of the entire pub-
lished literature surfaced between 1978 and the
publication of their book in 1984.

Why the rise in the 1970s? One reason, ac-
cording to Wells and Loftus (1984), was a renewed
emphasis on the need to make observations in nat-
ural contexts in order to understand social behavior
and memory. More generally, social psychology in
the 1970s responded to a crisis about its relevance
by extending its concepts to real-world topics, in-
cluding health and the law (Davis, 1989). Nagel
went so far as to claim: “The contemporary law
and psychology movement has been the direct out-
growth of social psychologists’ self reflection on the
failure of their discipline to advance social policy: it
was an explicit rejection of the academically effete
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B o x 1.1 William Marston and the Lie Detector

Page 67

NOW! LIE DETECTOR

CHARTS EMOTIONAL EFFECTS OF SHAVING!

HOW EMOTIONAL REA

CTIONS TO SHAVING REVEAL

DIFFERENCE IN RAZOR-BLADE QUALITY

T

T

T

T HHH%H

Ve

Ay i

HOW FAMOUS LIE DETECTOR CHECKS SHAVING RESULTS IN EXHAUSTIVE RESEARCH.
Strapped to Lie Detectors, men shave one side of the face with a Gillete

ade . . . the other side with a blade of different manuface . mot
knowing which is which. Comparative blade quality, as revealed by their
involuatary reactions, is accurately recorded on ike the one lhu\c
—leaving no doubt as to which blade is best. Finally, each shaver is asked
which of the two blades he has used (No. 1 or No. 2) he considers best.
In practically every nce the subject’'s expressed preference tallies
exactly with the Lie Detecror's findings.

NOW SEE FUR YOURSELF whar the critical eye of the GILLETTE'S NEW BRUSHLESS SHAVING CREAM
camers reveals. Above (lefi) is shn-q!-l ne:um is hﬂurlnﬁu ways! (1) Sllllﬂu whisk-
n 8

{ 8 man's face shaved with a Gillewe ers double quick, (2) so
Gillerte of, 1ruh1L the same sres thaved by 13) stars o, (1) .p-nln o
another hod, anather day. No drcidr which (35) never clogs razor

A 5 or
givesthe clean, close, long-lasting shave you want. like Gillette Brushless, ﬂl‘ wibe, !Rl

L
a"
kT
i st “'"‘:1\-
A Pl “}“-""'u
e
|G“°’ e

Outstanding Superiority of Gillette Blade Proved
Beyond Shadow of Doubt in Astonishing
Series of Scientific Tests

NLY the ho dare o know the
truth gly submit 1o Dr.
William M. Marston's Lie Detector test
. .. for the Lie Detector reveals the
facts. That's wh Gilletie enEa;rd this
eminent psychologist (o make a scien-
tific investigation of razor-blade quality.
Here are his findings:
(1) Today's Gilletre Blade gives maore
comfortable shaves than any other
blade tested. |( 2) Far faster shaves . ..
sitive proof that it is easier on your
face. (3) More refi ng shaves ... free
from emotional ations :hu may
start your day off wroag!
Hundreds of Men Take Test
By recording breathing and blood pres-
sure, the Lie Detector charts the emo-
tional reactions produced by shaving.
Hundreds of men have taken part in
Dr. Marston's research. Thus far, blades
of 16 substitute brands have faced trial
in comperition o the Gillerte Blade.
In one case after another the shaver’s

reactions, as autom
y the Lic Detec
e's ourstanding super:
s equally importnt and sign,
the vast majority of subjec
not knowing which blade is which,
choose Gillette as being by far the
best-shaving blade.

Make Your Own Test
l‘n]uﬁ‘lhc benchits of this scientific re-
e urselfl Try today's Gillete
Blades, "uu ‘Il agree that they are much
finer—far more uniform—and well worth
the few cents extra you pay for them!

involunta

ATTENTION] CONSUMER ORGANIZATIONS
AND MEN EVERTWHERE
ks -’:':Em’"' i |

oristh about
conkumat o

DO YOU FOOL YOURSELF ABOUT RAZOR-BLADE QUALITY?
Some Men Do, Says Dr., Mnnrun

“Some men have used dull or mishs blades so
I habic. | h | 2

l‘-mmrt

“The muhrr of s
antitude for
imponance ol
10 state Hatly ¢
10 compatitive I-I.-lm testod. "

e f
£
£
&
H
A
1
=

a marked effect on his mood and general
o, [ cannot (00 stronsly emphaiize the

des obisinable. My siudy ﬂub

Blades are far superioe in every reapect

become an emo-
des every day for
ure their former

PFRECISION-MADE TO FIT

Your

EXACTLY

GILLETTE RAZOR




CONFLICTS BETWEEN PSYCHOLOGY AND THE LAW 11

Box 1.1 (Continued)

As a graduate student at Harvard around the turn of
the twentieth century, Marston helped develop the
principles that would eventually form the basis for the
polygraph machine. Marston found what he believed
were correspondences between lying and blood pres-
sure. In 1915, he built a device to measure changes in
blood pressure and used them to infer truthfulness,
with understandably controversial results. It was
Marston'’s testimony that was the subject of the Frye v.

United States case (1923) that set forth the “general
acceptance” test for expert testimony (which was not
met by Marston’s work, and he was not allowed to
testify). By that time, Marston was actively promoting
the use of the lie detector in advertising (see picture).
During World War II, Marston wanted the government
to use his techniques, and volunteered his services in a
letter to President Roosevelt, but was politely brushed
off.

nature of much social psychological curiosity and an
attempt to become more ‘action-oriented’” (1983,
p. 17).

James H. Davis (1989) took a difterent approach:

It is tempting to draw a general parallel
between the temporal sequence of the
past: Miinsterberg’s proposals; reaction and
critique of other scholars, disenchantment
among social psychologists; and finally,
abandonment of efforts at application of
psychology to law. But something differ-
ent happened “the next time around.”
The general disenchantment that was
characteristic of the latter “crisis” period
was not followed by an “abandonment
phase.” Rather, we have seen a continuous
evolution and strengthening of some new
developments during the succeeding years—
a period in which applied research in social
psychology came to be recognized in its own
right. (p. 201, italics in original)

The Present

Where do we stand now? Psychologists do research
on a number of topics relevant to the real world of
the legal system; beyond the extensive work on
jury decision making, psychologists have studied
such diverse phenomena as sentencing decisions,
the impact of the specific insanity definition, chil-
dren’s abilities as eyewitnesses, and the impact of
the battered woman defense.

Much of this work has been done in laborato-
ries, with limitations to its applications to real-world
decisions.

At the same time, judges, trial attorneys, police,
and other representatives of the legal system are
making real-world decisions—about the compe-
tency of a defendant, about which jurors to dismiss,
about how to interrogate a suspect. Applied psy-
chologists sometimes have an influence in such de-
cisions as well as the thousands of others made daily
in the legal system.

It is our position that it is time for psychologists
to move beyond basic research and to focus on how
their perspective can improve the decisions made in
law offices and courtrooms. In doing so, we will
need to face the obstacles alluded to earlier in this
chapter. Each profession and each discipline has its
own way of doing things, its own way of seeing the
world and defining the experiences in it. Police
operate out of shared assumptions about the nature
of the world; the experience of going through law
school socializes attorneys to emphasize certain
qualities; judges learn certain values and emphasize
them in their decisions. Forensic psychologists must
recognize these values (as well as their own) as they
attempt to have an impact.

CONFLICTS BETWEEN
PSYCHOLOGY AND THE LAW

Disagreement within the field about the extent and
limits of forensic psychology is not the only
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Bo x 1.2 Tensions Between Law and Psychology

The tensions between law and psychology may be ex-
pressed as dichotomies (Haney, 1980). Nagel (1983, p.
3) and Haney (1980) list the following as the most fre-
quently cited:

1. Psychology’s emphasis on innovation and coun-
terintuitive thinking versus law’s stare decisis
model and conservative stance, which resist
innovation.

2. Psychology’s empirical versus law’s authoritarian
epistemology, based on a hierarchy.

3. Psychology’s experimental methodology versus
law’s adversarial process.

4.  Psychology’s descriptive versus law'’s prescriptive
discourse.

5. Psychology’s nomothetic versus law’s ideographic
focus.

6. Psychology’s probabilistic and tentative conclu-
sions versus law's emphasis on certainty, or at
least the assumption that legal conclusions are
irrevocable.

7. Psychology’'s academic and abstract orientation
versus law's pragmatic and applied orientation.

8. Psychology’s proactive orientation versus law's re-
active orientation.

It should be noted that, though fundamental differ-
ences are agreed upon, some psychologists (cf. Laufer
& Walt, 1992) argue that some of these differences
may be more apparent than real. In particular, they
believe that the influence of precedent on explanation
in psychology has been underemphasized. For exam-
ple, “normal science” imposes existing paradigms on
interpretations and explanations of facts; these para-
digms direct new research endeavors.

problem we face. When psychology seeks to apply
its findings to the legal system, it faces the task of
working with another discipline, that of the law.
Lawyers—including judges, trial lawyers, and law
school professors—are trained to look at human
behavior in a way different from the perspective
of psychologists (Horowitz & Willging, 1984).
Thus, we next examine the nature of these conflicts
between the law and psychology (and other social
sciences). Only after that exploration may we move
to a more extensive description of the various roles
of forensic psychologists, in Chapter 2.

If forensic psychology can succeed in any sys-
tematic way, it must first confront the conflicts be-
tween the goals and values of the legal profession
and those of psychology. The following paragraphs
examine some of these conflicts in depth (see also
Box 1.2).

Laws and Values

Laws are human creations that evolve out of the
need to resolve disagreements. In that sense, laws
reflect values, and values are basic psychological
concepts (Darley, Fulero, Haney, & Tyler, 2002;

Finkel, Fulero, Haugaard, Levine, & Small, 2001).
Values may be defined as standards for decision
making, and thus laws are created, amended, or
discarded because society has established standards
for what is acceptable and unacceptable behavior.
Society’s values can change, leading to new laws
and new interpretations of existing laws. For exam-
ple, for many years society looked the other way
when a married man forced his wife to have sexual
relations against her will, but society has become
increasingly aware of and concerned about what is
called spousal rape, and now every state in the
United States has laws that prohibit such actions.
Each discipline approaches the generation of
knowledge and the standards for decision making
in a different way. An attorney and a social scientist
will often see the same event through different per-
spectives, because of their specialized training.
Judges may use procedures and concepts different
from those of psychology in forming their opinions.
It is not that one approach is correct and that the
other is wrong; rather, they are simply different.
Some lawyers rely on psychologists to help plan
effective trial tactics, and many courts now accept
psychologists as expert witnesses on a variety of
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topics. But obstacles stand in the way of full appli-
cation, and many of these obstacles are at the most
basic level—the level of values and goals. Conflicts
between the values of psychology and the values of
the legal system are a focus for this chapter, because
they play a role in evaluating the topics covered in
subsequent chapters, especially in the degree to
which psychology is successful in influencing the
decisions of the legal system.

Many ways exist to distinguish these contrast-
ing goals and values; John Carroll (1980) put it as
follows:

The goals of the law and the goals of social
science are different and partially in
contlict. The law deals in morality, social
values, social control, and justifying the
application of abstract principles to specific
cases. In day-today operation, the system
values efficiency and expediency. . . . In
contrast, social science deals in knowledge,
truth, and derives abstract principles from
specific instances. These are thought to be
value-free. In operation, the scientific
method values reproducible phenomena
and underlying concepts and causes rather
than the specifics or form in which these

appear. (1980, p. 363)

The response of the APA after the verdict in
John Hinckley’s trial is an example of the expres-
sion of psychology’s values. After Hinckley was
found not guilty by reason of insanity, the insanity
defense came under increased attack from both the
public sector and various professional organizations;
both the American Psychiatric Association and the
American Bar Association called for more stringent
standards. Some states adopted a “guilty but men-
tally ill” plea, while several states actually abolished
the insanity defense (see Chapter 5). The APA
(March 1984), in contrast, argued for an empirical
approach “in which both existing standards and
proposals for change would be carefully examined
for their scientific merit” (Rogers, 1987, p. 841). A
recent review done by psychologists of the changes
proposed by those who call for changes in the

insanity defense, or its actual abolition, has found
them generally lacking in research support (Borum
& Fulero, 1999; see also Fulero & Finkel, 1991, and
Finkel & Fulero, 1992).

What Determines “Truth”?

The most fundamental conflict arises from the na-
ture of truth, albeit also the most elusive and chal-
lenging quest. Suppose we ask a psychologist, a po-
lice officer, a trial attorney, and a judge the same
question: How do you know that something is
true? Each might say, “Look at the evidence,” but
for each the evidence is defined difterently.

Psychologists are trained to answer a question
about human behavior by collecting data. A con-
clusion about behavior is not accepted by psychol-
ogists until the observations are objectively measur-
able, they show reliability (they are consistent over
time), and they possess replicability (different in-
vestigators can produce similar results). In contrast,
lawyers are more willing to rely on their own ex-
perience, their own views of life, and their intuition
or “gut feelings.” J. Alexander Tanford (1990), a
professor of law, proposed that the Supreme
Court tends “to approve legal rules based on intui-
tive assumptions about human behavior that re-
search by psychologists has shown to be erroneous”
(p- 138). For example, in the decision in Schall v.
Martin (1984), the majority of the Supreme Court
agreed that “judges can predict dangerous behavior,
no matter what the relevant research says” (Melton,
1987, p. 489, italics in original).

Tanford’s indictment of the Supreme Court is
devastating:

From 1970 to 1988, the United States
Supreme Court decided 92 cases con-
cerning the propriety of various rules of
evidence and trial procedure. In most
cases, relevant psychological literature on
juror behavior was readily available in in-
terdisciplinary journals, widely circulated
books, law reviews, journals for practicing
lawyers, law student textbooks, and even
the popular press. In a number of instances,
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the Justices were provided with nonparti-
san amicus briefs explaining in detail rele-
vant jury behavior research. Yet, not a
single Supreme Court majority opinion
has relied even partly on the psychology of
jury behavior to justify a decision about
the proper way to conduct a trial.

Here is a pungent example: In Holbrook wv.
Flynn (1986), the Court unanimously ruled that
the jury had not been biased by seeing the defen-
dant surrounded by armed security guards; the ju-
dicial opinion admitted it was based on “[the
Court’s] own experience and common sense” and
rejected an empirical study with contradictory
findings.

For the police officer, personal observation is a
strong determinant of the truth. Police take pride in
their ability to detect deception and their interrog-
ative skills as ways of separating truth-telling from
falsification. Gisli Gudjonsson (1992, 2003), a psy-
chologist and a former police officer, noted that
many police interrogators have blind faith in the

use of nonverbal signs of deception. Certainly
they also rely on physical measures: Speeding is de-
termined by the reading on the radar gun; alcohol
level by the blood-alcohol test. However, crime
investigation may reflect either inductive or deduc-
tive methods of reasoning; see examples of this
distinction, developed by Bruce Frey (1994), in
Box 1.3.

As the preceding implies, a belief in the validity
of intuition is a part of a police officer’s evidence
evaluation. Hays (1992), a 20-year veteran of the
Los Angeles Police Department, wrote: “Most
cops develop an instinct for distinguishing the legit-
imate child abuse complaints from the phony ones”
(p- 30). Police are willing to use a broader number
of methods to determine truth than are psycholo-
gists. For example, a substantial number of police
departments are willing to use psychics to help
them solve crimes (see also the recent TV show
“Psychic Detectives”), while most psychologists
are appalled by the notion that psychics have any
valid avenues toward knowledge. Box 1.4 provides
an example.

Box 13

Inductive versus Deductive Methods of Reasoning

Induction and deduction are two contrasting methods
used to solve a problem. Deduction requires the appli-
cation of rules or a theory, while induction requires the
generation of rules or a theory. Usually, deduction
goes from the general to the specific, while induction
uses several specifics to generate a general rule.

In a creative analysis, Bruce Frey contrasted the
ways that two popular fictional detectives solved
crimes.

Sherlock Holmes's investigative procedure was to
examine a set of clues, develop a number of possible
solutions, and eliminate them one by one. “When you
have eliminated all the possibilities but one, that re-
maining one, no matter how improbable, must be the
correct solution”—so goes his credo. (Further examples
of Holmes’s approach can be found in Chapter 4). Frey
(1994) labeled this the inductive process because it ex-
amined many possibilities and used observations to
create a theory, to infer a conclusion.

In contrast, Miss Jane Marple, the heroine of many
of Agatha Christie’s mysteries, used quite different,

deductive skills. A polite, elderly woman who lived in
the village of St. Mary Mead, she possessed an intimate
knowledge of human interactions and behaviors
among the inhabitants of her hometown. Her proce-
dure when entering a problem-solving situation was to
use the model of St. Mary Mead as a template and to
apply that model to the facts. We know that both de-
tectives were quite successful (their authors made sure
of that!).

Neither procedure has clear superiority over the
other. Do these approaches distinguish between the
problem-solving styles of the psychologist and the
lawyer? Psychology as a science relies on the deduc-
tive method: A general theory leads to specific hy-
potheses; the testing of these hypotheses leads to re-
sults that confirm, disconfirm, or revise the theory.
The law, with its emphasis on precedent and previous
rulings, would seem, in a broad sense, to be inductive.
But each discipline is multifaceted, and specific psy-
chologists, legal scholars, and attorneys might follow
either procedure.
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B o x 1.4 Police and the Use of Psychics in Crime Investigation

On April 24, 1983, a 28-year-old woman disappeared
from Alton, lllinois. Three days later, her boyfriend,
Stanley Holliday, Jr., was arrested in New Jersey and
brought back to lllinois, where he was charged with
murder. But the woman’s body had not been found—
even six months later—and in a last-ditch effort, the
police called in a psychic named Greta Alexander.

Ms. Alexander ran her hand over the map and
then drew a circle around a limited area where the
police should concentrate their search. She also told
the police that the head and foot would be separated
from the body, the letter s would be important in the
discovery, and the man who would find the victim
would have a “bad hand.” Despite having searched

this area many times, the police tried again. They
found the young woman'’s body on this search, and the
skull was found 5 feet from the body, and the left foot
was missing.

Furthermore, the auxiliary police officer who
found the body, named Steve Trew, had a deformed
left hand (Lyons & Truzzi,1991).

A lucky coincidence? A prearranged discovery?
How many times do psychics “miss”? Actual rates of
hits and misses are not recorded, so we don’t know as
an empirical matter. Most psychologists would reject
the use of psychics in criminal investigation, but some
police, at least in “last resort” cases, are amenable to
any source of possible assistance.

What about attorneys and judges—what deter-
mines truth for them? Within the courtroom, for
some attorneys, truth may be irrelevant. Probably
for more judges and trial attorneys, the assumption
is that the adversary system will produce truths or at
least fairness. Courts have repeatedly stated that “a
fair trial is one in which evidence [is] subject to
adversarial testing” (Strickland v. Washington, 1984,
p. 685, quoted by Tanford and Tanford, 1988, p.
765). The nature of the adversary system leads some
trial attorneys to value conflict resolution over the
elusive quest for the truth. Another conception
sometimes offered (Pulaski, 1980) is that trials are
conducted not to find out what happened—the
police, the prosecutor, and the defense attorney all
probably know what happened—but as a game to
persuade the community that proof is strong en-
ough to justify punishment.

Martha Deed (1991), a psychotherapist, quoted
the view of Paul Ivan Birzon, the president of New
York State’s Academy of Matrimonial Lawyers:

The law assumes that truth emerges from
the clash of adversaries in the courtroom.
The law assumes that: Uneven skills of
counsel do not exist; bias doesn’t influence
the decision-maker; evidence can be
clearly presented. . . . Right and morality
are irrelevant. Personal convictions are ir-

relevant. Only “truth” produced through
trial is relevant. “Truth” for the law is a
legal construct which relates to facts as they
emerge at trial. “Truth” does not neces-
sarily coincide with reality. (quoted by
Deed, 1991, p. 77)

But if trial attorneys and, especially, judges fo-
cus on the assessment of truth in a court-related
context, evidence and the law are determinants.
Legal authorities rely heavily on precedents in
reaching decisions. The principle of stare decisis
(“let the decision stand”) has the weight, for judges,
equivalent to the importance of the principle of
experimentation for scientific psychologists.

As we have seen, appellate judges are not as
bound as psychologists by empirical findings when
they draw conclusions about the real world. In the
case of Culifornia v. Greenwood (1988), which in-
volved the police confiscating the garbage bags
left by Bobby Greenwood at the street side for col-
lection, the majority opinion of the U.S. Supreme
Court stated that people have no “‘subjective ex-
pectation of privacy” when they put out their
garbage for collection. No psychologist would
make such a statement without obtaining confirma-
tory data first.

This is not to say that the courts always ignore
social science research when that research can help
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clarify or resolve empirical issues that arise in liti-
gation; in fact, Monahan and Walker (1991) con-
cluded that “increasingly in recent decades the
courts have sought out research data on their own
when the parties have failed to provide them”
(p- 571). Use of psychological research in the court-
room traces back to 1908 in the landmark case of
Muller v. Oregon. Was social welfare legislation con-
stitutional when it limited to 10 hours the workday
of any female working in a factory or laundry?
Louis Brandeis assembled medical and social science
research that showed the debilitating eftect of
working long hours and then presented this mate-
rial to the Supreme Court in a brief that defended
Oregon’s limits on work hours. (This brief became
the model for what are now called Brandeis
briefs, those that focus on empirical evidence and
similar types of evidence rather than reviewing past
cases and statutes.) Never before had a litigant ex-
plicitly relied on social science findings in a
Supreme Court brief (Tomkins & Cecil, 1987).
The majority opinion in Muller v. Oregon upheld
the legislation, ruling that it was not a violation of
the Fourteenth Amendment for a state to limit wo-
men’s workdays, and referred to the social science
evidence in a long footnote, stating that although
they (social scientists) “may not be, technically
speaking, authorities” (p. 420), they would receive
“judicial cognizance” (p. 421).

Tomkins and Oursland (1991), among others,
have observed that the historic tension between so-
cial science and the law “does not imply that social
science has been excluded from the courts” (p. 103).
Even Justice Frankfurter, who often noted the im-
maturity of social sciences, included in one of his
opinions a “Brandeis brief ” of several hundred pages
that cited only eight legal cases among the extensive
coverage of empirical data (Perkins, 1988). The
Brown v. Board of Education (1954) decision regarding
school desegregation, the most visible example of
inclusion, is examined in detail in Chapter 2.

The Nature of Reality

In the novel Body of Evidence (1991) by Patricia
D. Cornwell (an expert on medical forensics), a

character expresses the opinion that “everything
depends on everything else” (p. 13); that is, you
can’t identify cause and effect, as variables interact
with each other in undecipherable ways. To what
extent do people give credence to such a view?
Psychologists are trained to disabuse this notion;
the experimental method emphasizes an analytic
nature of the world. There are independent variables
out there—each has a separate influence. Even if
one variable’s impact is influenced by the amount
of another variable, we talk about an interaction;
psychology assumes a view that influences can be
separated and distinguished from each other. None
of the other professions or disciplines holds ada-
mantly to such a conception of the world.

While the psychological field assumes that the
world is composed of separable variables that act
independently of, or interactive with, other vari-
ables, it also is more tolerant of ambiguity than is
the legal field. In fact, the focus of psychology can
be labeled as probabilistic, for several reasons. We
express 