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THE

EPISTLE DEDICATORY

TO

Tue EARI, BATHURST. il
COL.CO’Lm

LLIBRARY.
‘\\ NYOiK.

My Lorbp, -

IF’I were not fully apprized of Your Lordthip’s contempt for that
fervile and adulatory ftyle, in which patrons of eminent rank are too
frequently addreflfed ; yet my own habits and fentiments would fuffi-
ciently fecure You from the uneafinefs, which panegyrick moft fenfibly
gives to thofe who moft highly deferve it; nor fhould I indeed have
been ambitious of obtaining any protetion for the following work,
which muft fucceed or fail by its own worth or demerit, and cannot be
fupported by the {plendour of a name, if the obligations, which Your
Lordfhip has conferred on me, were not of fuch a kind, as to call aloud
for the moft open and the warmeft acknowledgement.

On fuch an occafion, it might perhaps be pardonable to deviate a
little from my former principles, and to delineate Your Lordfhip’s cha-
ra&er in juft, yet glowing, colours; efpecially as my own certain and
perfonal knowledge of it has given me the power of drawing it to the
life; and, if one of two groundlefs imputations muft neceffarily bc‘ in-
curred, I fhould prefer the fufpicion of being a flatterer to the charge
of being ungrateful ; but I muft not forget that it is Yourfelf, whom I

am
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am addrefling, and I could not write to You with pleafure what I knew
You would read with pain. |

I check myfelf, therefore, my Lord, with relu&ance, and abftain from -
thofe topicks, to which the overflowing of my zeal would naturally im-
pell me; but I cannot let flip this opportunity of informing the publick,
who have hitherto indulgently approved and encouraged my labours,
that, although I have received many fignal marks of friendfhip from a
number of illuftrious perfons, to whofe favours I can never proportion
my thanks, yet Your Lordfhip has been my greateft, my only, Bene-
factor; that, without any folicitation, or even requeft on my part, You
gave me a fubftantial and permanent token of ‘regard, which You ren-
dered ftill more valuable by Your obliging manner of giving it, and
which has been literally the fole fruit that I have gathered from an in-
ceffant courfe of very painful toil; that Your kind intentions extended
to a larger field; and that You had even determined to reward me in a
manner the moft agreeable both to my inclinations and to the nature of
my ftudies, if an event, which, as it procured an acceffion to Your hap-
pinefs, could not but conduce to mine, had not prevented the full effets
of Your kindnefs. '

It might here become me to fupprefs, what I cannot however per-
fuade myfelf to conceal, that Your Lordfhip was pleafed to aflign the
moft flattering reafons for Your intention, and to declare that You de-
fired my promotion both for my own fake, and for that of the publick;
the firlt of which motives I afcribe to Your candour and the goodnefs
of Your hcgrt; thg fecond, which I am wholly uncon{cious of deferving,
I can impute only to Your fingular benignity and indulgence.

As a bepefit intended is the fame in my opinion with a benefit
conferred, my obligation to Your Lordfhip is perfetly equal; and this

fentiment,
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fentiment, I entreat You to believe, no change of fituation can alter, no
length of time can obliterate. Ihad a friend, my Lord, who knew
my gratitude for the former inftance of Your kindnefs ; and He indeed
was entitled to fome thare of it, as it was He, who procured me the
honour of being known to Your Lordthip : with Your late favours, un=
happily for me, and unhappily for all. who were .connected with him,
he did not live to be acquainted.

Your Lordthip perceives that I fpeak of Sir JAMES PORTER ;
whom You alfo called your friend, and by whom You were moft truly
efteemed and refpected. He was a man, whofe focial virtues were fo
tran{cendent, that his life was fpent in perpetual exertions of them, and
not a day of it elapfed without fome intention fincerely exprefled, or
fome aé& zealoufly performed, for the pleafure or advantage of another;
nor were his talents inferiour to his benevolence; for, during his embafly
at CONSTANTINOPLE, where he gained a perfet acquaintance with
the manners of the extraordinary people among whom he refided, his
addrefs and acivity were fo properly exerted, that the interefts of our
mercantile body were never better fecured, nor the honour of our
nation better fupported. Of ufeful, as well as ornamental, knowledge,
both in literature and f{cience, he had confiderably a greater portion than
is ufually poflefled by men of the world ; and, while he was effeGtually
ferving his country as a minifter, he juftly acquired the reputation of a
fcholar. One part of his charatter was no lefs amiable than uncom-
mon : fo totally free was he from envy, the vice of little fouls, that he
was always eager to encourage the appearance of literary merit, where-
ever.it could be found ; and, if any perfon had cultivated a particular
branch of learning more afliduoufly than himfelf, he took a real plea-
fure in receiving information, and, what was ftill- more rare at his age,
in repouncing ancient prejudices,” and retralting opinions whxch he
allowed to have been prcc1p1tately formed.

But
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But it is needlefs to expatiate on his excellent qualities, which were
known to Your Lordfhip, as well as.to many of Your common friends;
and I need only add, that his well {fpent life would have been completely
happy, if it had lafted until he had feen You retire with dignity from
the high office which You fo long filled with honour, and had been wit-
nefs of the fplendid tranquillity. which you now enjoy.

The nature and fcope of the following work, which I had before im-
parted to Him, I took the liberty . of explaining alfo to Your Lordfhip ;
and, if the execution of it were conformable to the defign, I might flat-
ter myfelf, that it would obtain. your approbation: it has antiquity at
leaft to recommend it; and, whatever opinion Your Lordthip may juftly
entertain concerning the general utility of minute philological refearches,
yet You will be convinced, that ancient literature, properly directed,
may be applied to many ufeful purpofes beyond thofe intended at the
fchool or the college. ’

Among other things, You will remark with fatisfaction, that, how
much foever the old ftates of Greece might have furpaffed us in the
productions of art and genius, yet the adminiftration of juftice, on which
our common fecurity depends, now flows in a purer ftream at Weft-
minfter, than formerly at ATHENS; for the Archon fat in a tribunal,
where every cafe was generally decided by a kind of political law, to
which no precedents were" applied, and from which no rules were de-
duced; whereas Your Lordfhip'preﬁded in a court, where the great
boundaries of property are not only diftinét and vifible, but irrevocably
fixed, where nothing is vague or precarious, nothing left to difcretionary
interpretation, but where Your predeceffors wifely eftablithed, and Your
Lordthip nobly maintained, a beautiful fyftem of liberal jurifprudence,
which, while it fecures many important rights of our countrymen, con-
tributes to the glory of our country itfelf by attraiting the admiration of
all mankind. '

The
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The laws of ENGLAND are the proper ftudy of Englifhmen; but
they always fhine with greater luftre, when they are compared with
thofe of other nations; and, as Your Noble Father conftantly admired
the eloquence of Demofthenes, .fo I am perfuaded that Your Lord-
thip will not be difpleafed with the f{peeches of an orator, whom
Demofthenes himfelf both admired and imitated: if I thould not be
deceived in this expetation, I fhall gain a fufficient reward for my
trouble in tranflating him, and fhall feel Your Lordfhip’s approbatlon of
my pafled, to be the ftrongeft incentive to future, labours.

I am, my Lord,
with unfeigned refpe&,
Your Lordfhip’s
moft obliged and

moft grateful fervant,

WILLIAM JONES.






THE

PREFATORY DISCOURSE.

THERE is no branch of learning, from which a ftudent of the law
may receive a more rational. pleafure, or which feems more likely to
prevent his being difgufted with the dry elements of a very complicated
fcience, than the hiﬁory of the rules and ordinances by which nations,
emihent for wifdom and illuftrious in arts, have regulated their civil’
polity: nor is this the only fruit that he may expect to reap from a gene-
ral knowledge of foreign laws both ancient and modern; for, whilft he
indulges the liberal curiofity of a fcholar in examining the cuftoms and
inftitutions of men, whofe works have yielded him the higheft delight,
and whofe a&ions have raifed his admiration, he will feel the fatisfac-
tion of a patriot in obferving the preference due in moft inftances to the
laws of his own country above thofe of all other flates ; or, if his juft
profpe@s in life give him hopes of becoming a legiflator, he may col-
le& many ufeful hints, for the improvement even of that fabrick which
his anceftors have ere@ed with infinite exertions of virtue and genius,
but which, like all human fyftems, will ever advance nearer to perfec-
tion and ever fall thort of it. In the courfe of his enquiries he will con-
ftantly_obferve a ftriking uniformity among all nations, whatever feas or
mountains may feparate them, or how many ages foever may have
elapfed between the periods of their exiftence, in thofe great and funda-
mental principles, which,. being clearly deduced from natural reafon, are
equally diffufed over all mankind, and are not fubje& to alteration by

VOL. IV. c , any
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any change of place or time; nor will he fail to remark as ftriking a
diverfity in thofe laws, which, proceeding merely from pofitive inftitu-
tion, are confequently as various as the wills and fancies of thofe who
ena& them : fuch, amonga thdﬁfand, ‘are the rules by which the poflef-
fions of a perfon deceafed, whether folid and permanent, or incorporeal
and fluGtuating, are tranfmitted to his heirs or fucceflors, and which
could never have been fo capricioufly diverfified, if they had been found-
ed on pure reafon, inftead of being left to the difcretion of every fociety,
for whofe convenience they are calculated.

Sir MATTHEW HALE, to whofe learning and diligence the pre-
fent age is'no lefs indebted ‘than his-contemporaries ‘were to his wif{dom
and virtue, feems 'to have approved the ftudy which I recommend ; and,
in his-Hiftory of the Cemmon Law, has given.a fummary of the rules
which “prevailed among the ancient Hebréws, Greeks, and Romans,
eoncerning the hereditary tranfmiffion of property ; but, as he profefled
to ‘totich very fhortly on that fubje&, and wascontented with tranfcrib-
ing the verfion of Petit, without having recourfe to the authors by whom
the originals are preferved and ‘explained, his account of the Attick laws
is remarkably fuperficial-and -erroneous. He complains, that the text is
very ‘obfcure: it is, indeed, as he cites it, not only -dark, but corrupt;
and the fenfe, which he. colle&ts from it, is' by no means-per{picuous.
A defire of removing this obfcurity, and of fupplying a defe&, how-
ever unimportant, in the work of {0 .great.a man, .firft induced me to
renew my acquaintance, which had -been for many years interrupted,
with the Athenian orators, from whofe private {peeches I had reafon to
expec the cleareft light on the fubjec of inheritances; and I pre-
fently recollected one of them, whofe remains I -had feen when I was a
boy, but had been deterred, like many others, from reading them, by
the difficulty of the forenfick terms, which occurred in almoft every
page.

This
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This was ISAUS, a lawyer of the firft clafs at Athens, and an advo-
cate, as the ancient criticks -agree, of a ﬁrong origina] genius ; but, as
his works muft have béen dry, if not unintelligible, to the herd of gram-
marians and 'philblogers,- by whom the old monuments of Grecian learn-
ing were faved from deftruction, they feem to have been greatly negleét-
ed; for, out of at leaft fifty of his genuine {peeches, which were extant
in the ninth century, ten ,only' remain; and thefe, as they all relate to the
Athenian-laws of hereditary and teftamentary fucceffion, and give abun-
dant fatisfaction .upon that head, I here prefent to the ftudent of.our
Englith laws in his native lang-uagc,_‘not doubting but that they will
yield him the fame entertainment which\they have afforded me: fince,
however, he will naturally expeét fome accountof an author, with whom
fo few are acquainted, I will endeavour, before 1 refume the fubje& of
the Attick laws, to fatisfy his expectations; having firft apprized him,
that this ancient orator muft be carefully diftinguithed from another of
the fame name, who feems to have flourifhed at Rome in the reign of
Trajan or Domitian ; for he is highly extolled in a fet epiftle by the
younger Pliny, and incideﬁtally, by Juvenal, as a wonderfully rapid
{peaker, and a fketch of his life is ‘drawn by Philoftratus, who calls him
an Affyrian, and adds, that in his youth he _W_as'extre'mcly addited to
the pleafures of love and wine; and was remarked for the foppery of his
drefs, but that he afterwards changed his courfe ‘of life, and became, as
it were, a new man; it is evident, that the declaimer, of whom they
{peak, had nothing in common with my author but the volubility of his
language, and his name, which was probably affumed, as that of Ifocrates
alfo was-taken by one of the Jater fophifts who wrote the inftructions to
Demonicus. ‘ !

ISAUS, the mafter of .Demofthenes, and the true fountain of that
cloquence which afterwards flowed with fo impetuous a ftream, is by
{ome fuppofcd to have been a Qhalcidian, and by others, with greater

' appearance
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appearance of probability, an Athenian: but whatever country may
claim the honour of being- his- birth-place, it is certain that he was
educated at Athens, where he became famous®as a pleader of caufes
after the clofe of the Peloponnefian war. = The time of his birth may
be nearly afcertained by reafoning from the known or fuppofed dates of
his fpeeches; for that on the eftate of Diczogenes appears to have been
delivered in the fourth year of the ninety-feventh Olympiad, or two
thoufand one hundred and fixty-fix years ago; now it is very probable
that he was then at ‘leaft in his twenty-feventh year; for it has been
remarked, that both -Demofthenes and Cicero began to diftinguith
themfelves at that age; and Dionyfius, on a fimilar occafion, fuppofes
that Dinarchus muft firft have fpoken in publick at the age of twenty-
five or twenty-fix ; whence we may fairly conclude, that Ifzzus was not
born after the ninetieth Olympiad ; and we can hardly believe that  he
was much older, fince he certainly continued to flourith as an advocate,
and compofed the {peech on the eftate of Hagnias, after the beginning
of Philip’s reign. If this computation be juft, he could not have been
regularly a pupil of Ifocrates, who was born in the firft year of the
efghty-ﬁxth Olympiad, . but, according to the. beft accounts, did not
open his fchool till the archonfhip of Lyfiftratus, when Ifeus was at
leaft in his forty-eighth year, and in the height of his reputation : it is
‘not, indeed, improbable, and. no more, perhaps, than this was meaned
by Hermippus, that he might occafionally attend the leCtures of fo re-
nowned a mafter ; ‘but it is certain, that he took pupils himfelf at that
very time ; for Demofthenes, who was then but twelve years old, and
who foen after deliberated on the choice of an inftru@or in the art of
fpeaking, preferred him to Ifocrates, not from any difference in the
prices of their inftructions, as it is vulgarly fuppofed, but from a well-
grounded opinion, as Plutarch juftly imagines, that the ftyle and manner
of Ifzus were more forcible, and better adapted to the purpofes of real
life, than the fine polith, clegant turns, -and fweet numbers, which

Ifocrates
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Ifocrates taught with fo much refinement. © This:ardent and 'nervous
di¢tion which Demofthenes admired, he imitated alfo with fuch fuccefs,
that in his feventeenth year he pronounced the fpeeches now extant
againft his guardian Aphobus, and not long after delivered the two
againft Onetor, which fome of the old criticks fuppofe to have been
written, or ‘at leaft corre&ted, by his mafter: we ma}; trace, indeed,
the manly features of the ‘inftrutor in thofe and feveral other compofi-
tions of the illuftrious pupil, whofe orations: on publlick affairs, with
which Ifzus never -interfered, exhibit fo noble a {pecimen of true elo-
quence, that the palm has been by univerfal confent- given to him as the
firft orator of Greece; yet his private {peeches are not fuperior in force
or beauty to thofe of his teacher; who would probably have thundered
with equal energy in the affembly of Athenian citizens, if his temper
and inclination had not induced him to prefer the certain advantages of
a very ufeful profeflion to the precarious favours which the giddy popu-
lace beftow and refume at their pleafure. ' This, however,-is no more
than conjecture ; for even the profound antiquary and excellent critick,
DIONYSIUS, who has left us an admirable treatife on the ftyle of
Ifzus, profefles a total ignorance of his life and conduct in civil affairs ;
but it is obvious, that, if he had taken any part in adminiftration, and
harangued the people on important occafions, a man of his great capa-
city and application muft foon have been diftinguithed by his contem-
poraries, and would have been mentioned with applaufe by the hiftorians
of his country. My opinion is likewife confirmed by the titles of his
genuine {peeches preferved by Harpocration, Pollux, .and Apoftolius;
not one of which appears to have been delivered on any national .quef-
tion;-and this may be the reafon, why moft of the ancients, who are fo
copious in" praifing the {fmoothnefs of Ifocrates, the graces of Lyfias,
the founding periods of Afchines, the dignity of Lycurgus, the united
force and elegance of Hyperides, fay nothing of Ifeus ; for all-the others

were eminent in publick life, or at leaft compofed orations on fubjeéts-
of
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of a°publick nature : thus Lyfias added to his othet excellent qualities an
ardent zeal for libérty, and raifed five hundred men at his own expenfe
for the fervice of the ftate, in expelling the thirty tyrants, and reftoring
the popu]ar government, which he’ fupported alfo by his eloquenceé ; and
Tfocrates iaboured fuccefsfully to ‘unite the Greeks in a common caufe
agamf’c their old éncmy the kmg of Perfia: the political condu& of
iEfchmes, Lycurgus, Hyperldes, is generally known 3 and,. although
Dinarchis would ‘not perhaps ‘have ‘attained . much’ celebrity by the
ftrength of his own genius, yet he has acquired a rank among the ten
orators of Athens by his affiduous imitation of the great man, whom he
could nat but admire, even when he impeached him: as to Andocides,
his offericés and misfortunes' would have preferved his name, if his
‘haran’gue~oh a peact ‘with 'the Laced@monians had ‘been’ loft ; ‘and,
if Antipho had left no fpceches in criminal ‘cafes, yet the place, which.
Thucydides, who is thought to have been his pupil in rhetorick, has-
given him in the hiftory of the Peloponnefian war, would have rendered
him fuﬁici_ently illpﬁr'ibusf;'fo_ that, of all the ten, Ifeus alone appears to
have conﬁned his talents to the narrow limits of the bar and the com-
poﬁtxon of forenfick arguments ; which, however interefting to lawyers,
cannot be fuppofed to attratt the notice of fcholars in general fo much
as the pompous and folemn orations on treaties and embafiies, or the
various events of an obftinate war. After all, one cannot help won-
dering, that, although Dionyfius lived in the very age “of Cicero; and
was copied almoft ‘too clofely by Quintilian, yet the hame of Ifeus
is not particularly diftinguithed in the rhetorical pieces of the two
Romans: for this omiffion T can no otherwife account than by afcrib-
ing it to inadvertence or to accident; and by obferving, that the fame
of the Philippicks was fo fplendid -as not only to eclipfe ‘the reputa-
tion of a: mere advocate, ‘but even to ‘dimini(h the attention ‘due to
the other ‘produtions of Demofthenes himfelf, whofe private fpeeches
‘have been alfoft as much negleted as thofe of his mafter.

This



THE PREFATORY DISCOURSE. 15

" This is all- that I-have been able to-colle& coneerping the life of
ISA£US, and I now preceed to difcourfe more at large, but without pro-
lixity, -on his profeflional charater and the ftyle of his oratory, not
meaning to anticipate the juﬂg_cment vof’-the publick on the following
fpeeéhcs,;but intending to fhow in what eftimation he -was holden- by
the Grecian ;criticks, and - principally-by the Halicarpaffian, the ‘moft
learned of them all 3 from_whom, however, I {hall more than once take
leave to diflent. -

Firft, it is hard to conceive, why Dionyfius, in the very beginning of
his treatife, the fole object of which was to difplay the peculiar excel-
lence of Ifzeus ‘and the originality of his genius, fhould affert, that he
was chieﬂy illuftrious -for having given inftru&ions: to '‘Demofthenes:
this-is not only contradittory, but the fat'itfelf is fo far from’ being
-true; that, if his pupil had never been born, his reputation would pro-
bably have ‘been greater, and he would. have been reckoned the firft
orator of his age, or at leaft the mext to Hyperides; for the judicious
Hermogenes, whofe rhetorical traéts ‘are fortunately preferved; - places
him far 'above Lyfias, and below none but -Demofthenes, in ‘that ‘mode
of fpeaking which he calls popular, and which alone feems to be.calcu-
lated for real ftruggles .in active life, where genuine eloquence has the
fulleft rcom to expand herfelf in bright and natural colours. : It is {fur-
prizing too, that Ifzeus fhould all along be reprefented as the imitator of
Lyfias By the very author who exprefsly calls him; in "his account of
Dinarchus, tbe inventor of bis own original flyle: he could not, indeed,
but admire fo- fine a compofer, who was about forty years older than
himfelf, and had long enjoyed 'a very flourithing reputation:- he muft
have ftudied the compofitions of Lyfias, and poflibly began with imitat-
ing them; but finding them too foft and 'delicate for hisforenfick com-
bats, which required ftronger nerves and harther features, ‘he changed
his courfe, and, taking nature alone for his guide, difcovered and pur-~

fued
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fued a new fpecies of eloquence, which Demofthenes carried to fuch
perfection, that no mortal will ever furpafs, nor perhaps equal, him,
until the fame habits of induftry and folidity of judgement fhall be found
united in one perfon with the fame fire of imagination and energy of
language. One thing we muft neceflarily take to be true on the credit
of Dionyfius; that many fpeeches of Ifieus were hardly diftinguifhable
from thofe of Lyfias; but they might have been his earlieft productions,
~ or the fubje@s of them might have required a fofter and more fimple
ftrain,

- The true comparifon between Lyfias and Ifzeus appears to be this:
purity, - accuracy, propriety, concifenefs, perfpicuity (in the perfe&t
mixture or rather union of which Hermogenes makes the popular ftyle
confift), were common to both of them in an equal degree, and both
poffeflfed that roundnefs of expreflion, to which nothing could be added,
and from which nothing could be removed without deftroying its juft-
nefs and fymmetry; but the orations of Lyfias had all that fweet fimpli-
city, that exquifite grace, that clearnefs, and, as-it were, tranfparency,
which charaerized the genuine Attick dition, and which may be more
eafily conceived than defined, admired than imitated ; for it is analo-
gous to gracefulnefs in motion, to melody in a feries of founds, and to
beauty in the moft beautiful of all vifible objeéts, the human form: the
lineaments of Ifus were more dignified and manly, and his graces
rather thofe of Mars than of Adonis; for Dionyfius obferves, that his
figures were ftronger and more various, his compofition more forcible
and impetuous, and that he furpafied Lyfias in ardour and vehemence,
as much as Lyfias excelled him in- fimple and natural charms. In re-
{pe& to the form and order of their fpeeches, there appears to have been
infinite art in both thofe orators; but the Critick reprefents the art of
Lyfias as more fubtile and recondite, that of Ifeus as more eafily dif-
coverable: according ‘to him there was hardly a fpeech of my author,

which
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which had not the appearance of being premeditated and moulded into
a fathion the beft adapted to the purpofe of winning the minds of the
jurymen, and of feducing their reafon, if he could not convince it; but
this alfo we muft take in great meafure upon truft, for fcarce any traces
of this open and apparent art, with which both Ifieus and his pupil
were reproached, are vifible to us in their compofitions, which breathe
the fpirit of truth and juftice, and feem to have been diGtated by nothing
more than a natural animation. We may argue, however, as long as
we pleafe: it is certain, that both Ifzus and Demofthenes had the repu-
tation of being extremely fubtile advocates, a reputation by no means
favourable at the bar, as it always diminifhes and frequently deftroys the
confidence of the jury, who, through a fear of being deluded, are apt to
fufpec a fnare in every argument of fuch a fpeaker: it is no lefs certain,
that, in this refpe, the ancients allowed the fuperiority of Lyfias over
all p‘lcaAders of caufes who ever exifted; for no artful é;rangemcrit ap-
peared in his {peeches, no formal divifions, no technical mode of reafon- °
ing ; but he opened his cafe with a piainnefs that captivated his audience,
whilft it enlightened them; fo that, if Truth herfelf had affumed a
human voice and form, fhe could have ufed no other language. De-
mofthenes and Ifzus, without having any thing forced or unnatural in
their produions, took more pains than Lyfias in preparing the minds
of the judges; in relating the facts which gave birth to the litigation;
in dividing the parts of their addrefs to the court; in marfhalling their
evidence; in difpofing and enforcing their obfervations; in digrefling
without deviation; in returning to the fubjet without abruptnefs; in.
amplifyi;xg ; in aggravating; in extenuating; and, a$ Dionyfius fays par-
ticularly of Ifzus, in attacking their adverfaries, laying clofe fiege to
the underftandings, and ftorming the paffions, of the jury; not omit-
ting any thing that might tend to fecure the fruit of all forenfick
labours, a verdi& or judgement for their clients: for this pufpofc, if the-
caufe was weak, no infinuation, no addrefs, no contrivance, was ncg]e&edr
by Ifzus in order to fupport it; but, when he happened to have juftice on

VOL. IV, D his
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his fide, his method feems to have been admirable. His manner of
opening was various, according to-the great: variety of caufes in which

he was employed; fometimes he told his ftory in a natural order, with

concifenefs and fimplicity, without preparation, without ornament,
without any nixture of argumentation; fometimes he divided a’ long.
narration into feveral heads, proving each of them, as he went along; a
method, of which he feems to have been fond, and which could not:
but conduce to the perfpicuity of his fpeeches: in all cafes he made
frequent ufe of that oratorial fyllogifin, which logicians call epichiremay
where the ‘premifes -are refpectively: proved by argument or eviderce:
before the fpeaker draws his conclufion; while the enthymema, in which:
one propofition is fupprefled, appears to have been more agreeable to the,
manner,of Lyfias ; and Dionyfius, indeed, mentions this as a ftrong mark.
of difcrimination between the: two advocates., His other medes of argu-,
ing, his ar;ticipations, recapitulations, digreflions, inverfions, variations,,
tranfitions, were all happily and feafonably applied in conformity to the-
difpofition of his judges, and:the nature of each particular cafe; and here:
I cannot forbedr adding the fketch of a {peech, now unfortunately loft,,
againft ARISTOGITON and ARCHIPPUS, which the illuftrious cri-
tick, whom I have fo frequently cited, has given us as a {fpecimen of my

author’s method. “

It was a caufe, in which the brother of a perfon deceafed, claim-
ing a right to the (ucceflion; called upon a ftranger for a difcovery and
furrender of the perfonal eftate remaining in his hands: the defendart,
pleaded to the bill, that the defun@ had bequeathed his perfonalty to
him ; and hence arofe two queftions ; firft, an iffue of fa&, Whether.any
fuch bequeft had been made or not; and, fecondly, an iffue of law,
Who was entitled to the pofleflion of the goods in difpute pending a
{uit concerning the exiftence or validity of the will.  Ifeeus, therefore,
began with explaining the general dotrine on that fubje&, and demon-
ftrating in particular, that @ devifee cannot legally Poffefs the property de-

" ” vifed,
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Lifed, until bis right be judicially eftablifbed ;. a point.of Athenian law,
-which ;the: reader will find, illuftrated in,one or two of the following
{peeches : thence he pafled to an inveftigation.of the fa&, and contended,
that no will at all had been mafie by his}brogher; and ‘ﬂt.h,isf.h_e proved,
not by a fimple and continued relation of events, but, his narration being
neceflarily long; he diftribated it -into fections, calling witnefles, as he
proceeded,; to.‘each: head, ‘producing -his writtén evidence, as occafion
-required, and «corroborafing,.fthc"~’whole*vwith~a nugpber.,({f arguments
drawn from-all the circumftances of the caufe; which he fupported. .. :
> . 1
Various other examples are cited by :Dionyfius from the  works of
both orators in-illuftration .of his-criticifm ; and. they are all {o appofite,
';thét I thould be glad .to entertain the Englith. reader with them, if i;
were not almoft. impoflible to conveyin’ our lénguage, an adequate no-.
tion of the nice diftin@tion between the different originals: it is very
poflible, I hope, to give in a tranflation fome general idea of an author’s
peculiar manner, and the caft of his compofition; but. it would be: no
«eafy tafk to find words 'and {entences exa&ly‘c,o‘rrc;[pondent with the
Greek, and to prdnouncc that; if Lyfias and Ifzus had been Englifh-
:men, the firft would have feleGed fuch a word or fuch a phrafe on-ac-
count. of its ﬁmphc1ty, which the other would have rejected in favour
of one.more energetick and {onorous.. ., The diverfity between them, in
regard to the d1fpoﬁt10n of their arguments; might, indeed, be made
plainly ¢ dlfcernable in any other tongue;; , but,’ after full confideration, °I
refolved to- fubjom the. fragments; of Ifeus, without tranflating any of
Lyfias, efpecxally as moft of his orations ‘may now be read in Engh{h
with 1o lefs pleafure than- advantage, by any one who fhall think proper
" to compare him with my author. Had more of their produions been
preferved, we fhould have feen more clearly the pfopr_icty of the com+
parifon with which the critick of Halicarnaflis illuftrates his obfervations;
for he declares his opinion,.that-the {peeches of Lyfias refemble ancient
picces of painting in the fimplicity of their colours and the graceful cor-
' rectnefs
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re@nefs of their outlines, while thofe of Ifeus are like the more modern
pi&ures, which are lefs accuratély drawn, but finithed with bolder
ftrokes of the pencil, decorated with a greater variety of tints, and en-
livened with a ftronger oppofition of light and fhade.

On the whole, the orator Pytheas might'ha‘ve reproached Demof-
thenes with fome reafon for having transferred into his prattice and
manner of fpeaking the artifices and fubtilty of his mafter; but Diony-
fius himfelf may go too far, in faying that the confummate art of Ifzus
and his pupil made them liable to fufpicion, even when truth and equity
were on their fide, while the plainnefs of Ifocrates and Lyfias gave even
a bad caufe the colour of juftice and reafon; as if a glowing and rapid
ftyle, or a juft arrangement of tOpleS, could have been fufpetted of
impofture more than the fly mﬁnuatmg air of candour and opennefs,
which the moft artful men often afflume.

I cannot leave this fubje, without combating in few words an opinion
of Cicero intimated in all his rhetorical pieces, and expreffed very roundly
in that little fragment, which feems to have been part of a preface to his
tranflation of Demofthenes and Afchines for and againft Ctefipho, but
the authenticity of which was doubted by Manutius. It begins with a
pofitive affertion, that ¢ there are no diftin& fpecies of oratory, as there
“ are of poetry; that, although a tragick, and epick, and a lyrick, poet
“ may be all equally perfect in their feveral ways, yet that no man can
“ juftly be called a fpeaker, unlefs he unite in the higheft degree the
“ powers of inftru@ing, delighting, and moving, every audience on every
“ fubje&t.” A charaer fo various; and a genius fo comprehenfive, muft
neceffarily be the obje, if ever it fhould exift, of general admiration;
but why it is not fufficient to call fuch a2 man the greateft, without in-
fifting that he is the only, orator, or why an advocate, who never ap-
plied his talents to the fenatorial fpecies of eloquence, may not attain -
perfection in the forenfick, and fo converfely, I am at a lofs to compre-

hend.
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hend. Menander, you fay, would not have defired to be like Homer ; cer-
tainly not in his comedies ; but every fpeaker 'wz'/be;r to refemble Demif-
thenes; as certainly not, when he is addrefling the jury on the obftruction
of ancient lights or the diverfion of a watercourfe. The kinds of {peak-
ing are different; and, though one of them be more exalted than an-
other, yet orators, as well as poets, may in thofe different kinds feverally
reach thé fummit; and this analogy may be. extended to all the fine
arts: Myro was not a lefs perfect fculptor in marble, becaufe he was
unable probably to finith gems with the delicacy of Trypho; nor, to
fpeak of modern artifts, will Rafaelle ever be degraded from his high
rank among painters, becaufe he might not have been able to draw
Cupids and Nymphs with the minute elegance of Albani; in the fame
manner as Demofthenes will always be allowed to have hurled the
thunder of Grecian eloquence, although he could not perhaps (what-
ever Tully may fuggeft to the contrary) have fpoken with the fimple
graces of Lyfias. Philofophers may refine, and logicians may diftin-
guith, as learnedly and fubtilly as they pleafe; it will, after all, be true,
that the eloquence of a fenator is of a fpecies wholly different from the
eloquence of an advocate; that the two kinds ought never to be con-
founded; and that a complete fpeaker before a jury or a fingle judge
may ftrain his throat without effect in a popular affembly. If Cicero,
indeed, meaned no more than that the title of orator thould be given
only to one, who, like himfelf, excells all men in every way, the argu-
ment is reduced to a mere difpute about words, which every writer may
apply as he thinks proper, provided he apprize his reader of the new
fenfe in which he means to ufe them; but, furely, he might have
aflerted, with equal propriety, that he alone, who furpaﬁ'cé the reft of
mankind in every fort of poetry, deferves the appellation of a poet; for
nothing can be more exa& than the analogy between the two arts, and
their near alliance is often ackriowledged by the great man himfelf,
with whofe opinions I am taking fo much_liberty : had he faid that by
the word orator he meaned a fpeaker, who had cultivated every branch

=83 of
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of his art, the Romans might have thought this an innovation in their

“language, but they would, perhaps, have adopted the definition on his
authority.  We are not however contending -about the proper applica-

tion of terms, or the abftrac idea of univerfal genius: the. ﬁngle qqef.

- tion is, Whether there are not diftin fpecies of oratory as there are of
" poetry, and whether a'man may not be perfect-in any one.or more of
them, without having direted his talents to ‘the cultivation of the reft;

for the decifion of which point, T appeal to fuch of my readers as have
-heard ten fpeeches at our Englifh bar, and as many in' either houfe of
parliament.  They will forgive me for having applied;and for ftill ap-

plying, the word orator.to IS/EUS, 'although his.eloquence was wholly

forenfick ; and I confer this title on him with more confidence, bécaufe
there is reafon to believe, that he fometimes delivered his own fpeeches, -

-without confining himfelf entirely to' the difficult, but lefs noble, tafk
of compofing for others; for I muft confefs, that I can form no idea of

-an orator without elocution and aion, nor can. the praife of eloquence
be juftly, or even without a folecifm, be beftowed on mere invention and

compofition,” which conftitute indeed the body of oratory, but fpeech

and gefture alone can give it a foul. Whether the remaining works

-of my author will juftify the criticifm of Dionyfius and Hermogenes,
or whether my interpretation of them may not have weakened their

-original force, muft be left to the impartial judgement of the reader; but
this advantage will naturally refult from my prefent publication: if the

following' fpeeches thould be thought manly, nervous, acute, pertinent,

and better in moft refpects than the generality of addreffes to an Eng-

lith jury on fimilar fubje@s, we fhall have a kind of model, by which

the ftudent may form himfelf,.allowing for the difference of Athenian

-laws’and manners; and, if they fhould appear inferior in all thofe qua-
lities to the {peeches ufually delivered by our leading advocates, we fhall
have reafon to congratulate our age and country, and to triumph in the

fuperiority of our talents; for our leaders often make the ableft and moft

dpirited replies without a poflibility of premeditation ; and wonderful, in-
deed,
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deed, muft be the parts and elo(luénc‘c‘ of thofe, whofe unprepared effu-
fions equal or furpafs the ftudied compofitions of the ancient orators.

In whatever eftimation ISZ/EUS may be holden by his tranflator’s.con-’
temporaries, it is certain that he ffood v_ery high ‘in the opinion of his
own; but the fate of his works has not correfponded with the fame,’
which they procured him, while he lived: fince, for the reafons before
affigned, they were fo much neglected in the darker ages, that no part
of his fifty fpeeches, which were extant in the time of Photius, is
known to exift at prefent, except what this volume contains, with about.
a’hundred detached words and phrafes explained by Harpocration and
one or two other grammarians: even thefe ten {péeches would in all'pro-

bability have perithed with the reft, if it had not pleafed fome man of

letters to copy them; and it is much to be withed that he had added at
leaft two more, one on the eftate of Archipolis, and another on that of
Menecles; for we thould then have had a ‘complete ‘colle@ion of the
orations called xAnpixel; or relating to the fubje@ of legal and teftamentary
fucceffion. 'This copy, however, was repofited’ in the’ library belong- -
ing to a monaftery on Mount Athos, whence it was brought:to Florence
at the beginning of the fixteenth century by Lafcaris, who had been
fent to Greece by Lorenzo di Medici to purchafe manuferipts; and it
is preferved at this moment in the Medicean colle@ion. - Five years
after the book was'in Italy, it was printed at Venice; with fome other:
orations, by the indefatigable ALDUS MANUTIUS, who gives the
preceding account of it in his préfacc; and ‘it may be prefumed, that-
his edition, upon which the curious fet a high value,is a very exac im--
preflion-of the manufeript with all its inaccuracies. 'Towards the ¢lofe.
of the fame century, the celebrated HENRI ETIENNE, whom we have
naturalized and call Henry Stephens, reprinted the Aldine edition of the
Greek orators with fome judicious notes in thé margin; but he feems
to have taken more:'pains with Afchines and Lyfias than with the
e : others,

-
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others, and Ifus appeared under his infpetion with fcarce any greater
advantage than that of a very handfome drefs: this editor, in his epiftle
dedicatory, promifed to colle¢t all the Attick laws with a comparifon
between them and the inftitutions of modern nations; a work, which
would have thrown an advantageous light on my author, but which un-
happily he never completed. Many eminent {cholars, who afterwards
poffefled this elegant edition, among whom were Scaliger and Saumaife,
fcribbled a few hafty conjeCtures in the margin of Ifwus; but the world
at large knew little of his ten {peeches for above forty years, until one
ALPHONSUS MINIATUS, as he calls himfelf, gndertook, in the
feventy-third year of his age, to tranflate them into Latin: his attempt
was highly laudable; but it is clear, that he underftood neither the
language from which, nor that into which, he tranflated; for every page
of his verfion abounds with blunders fo ridiculous, that, if any man can
ftoop to divert himfelf at the expence of another, he cannot find better
fport than by reading Miniatus; and Schott of Antwerp, who profefled
a friendthip for him, but muft have known his ignorance, did wrong in
fuffering the old man to expofe himfelf by fuch a publication. The
accurate Perizonius, whofe differtations contain many excellent remarks
on my author, complained fome time after, that the very u/eful fpeeches
of Ifeeus, which bis illiterate interpreter, Miniatus, bhad mnof unfklfully
rendered, lay [tandaloufly negleited; and Fabricius exprefled his with, that
a very good {cholar, whom he names, would prefent the world with a
new tranflation of them: but even thefe publick remonftrances could
not attract the attention of learned men to a work, which they thought
interefting to lawyers only ;  and Taylor, who publithed his Elements
of Civil Law little more than twenty years ago, fpeaks of my author as
a writer then hardly known: *When'I quoted Jfeus, fays he, I would
“ fuggeft to my readers, that I mentioned an author upon many ac-
“ counts very valuable, but upon none fo-much as of the great light,.
“ that he is capable of throwing upon the queftionbefore us, de jure
' “ bareditario;
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“ bareditario; a fubje®, in which the orations, that are left of him,
¢ moft remarkably abound.” It is probable, that {o' ftrong a recom-
mendation from fo judicious a writer produced fome cffe& among the
fcholars of his time; but Ifzus was ftill an obfcure name, till REISKE
of Leipzick, about five years ago, publifhed the originals of the follow-
ing {peeches, together with the treatife of Dionyfius, in his elaborate
edition of the Gréek.orators. As I have confiderable obligations to this
learned and laborious man, whom I mention -here merely as the editor
of Ifwus, without entering upon the other parts of his work, I think it
better to make this general acknowledgement of them, than to moleft
the reader with a fuperfluity of notes,” efpecially :as my opinion of his
particular corrections may be always afcertained by my tranflation of the
text; and it muft be owned, that although many of his annotations
are hafty and eyen puerile, - yet moft of them are candid, planfible, in-
genious ; and fome of his conjeGtural eméndations,are,Wondqrfully hap-
pyﬁ his snterpretation, indeed, is 2 prolix paraphrafe in very harfh Latin ;
but, as it fhows his apprehenfion of the author’s meaning, and, as that
apprehenfion feems to be generally right, let us be fatisfied with the
utility of a performance, in which elegance was not to be expetted. It
is with pleafure that I take this opportunity of giving a due fthare of
praife to fo well-intentioned and induftrious -a man, who, although he
was not without the pride and petulance which too often accompany
erudition, fufficiently attoned for thofe faults by the integrity of his heart
and the intenfenefs of his application to the ftudy of ancient literature,
which his labours have confiderably improved and promoted. To his
valuable work wer certainly owe the late excellent verfion of Demof-
thenes #nd /Bfchines by the Abbé AUGER, who -promifes alfo a tranfla-
tion of my author; and,'as my Englith Ifus has the fortune to fee the
light before the French, I fhall be happy if it can afford any help to
fo refpectable a fcholar, who, difdaining ‘the prejudices of an academi-

VOL. IV, . E cian,
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cian, and daring to exprefs his own juft fentiments, has the courage to .
recommend the learning and language of Athens in the heart of -Paris’;
nor fhall I bluth to confefs any errors that I may have committed, and,
with the aid of his interpretation, to corre&t my own. i

As to my work, T fhall fay very little concerning it, but fairly fub-
mit the whole to the judgement of the publick ; for'T never could ap-
 prove the cuftom of authors, who, in their prefatory difcourfes, lay down
rules of perfe& writing, to which they infinuate that their own pro-
ducions are ftrictly conformable. I will not, therefore, fay with Cicero,
if indeed he wrote the fragment beforementioned, that I bave tranflated
Ifeeus not as an interpreter but as an orator; nor with Middleton, who was
fond of imitating Cicero, that I bave made it my firft care, always to pre-
Jerve the fentiment, and my next, to adbere to the words as far as I was able
to exprefs them in an eafy and natural fiyle. 1 am fully perfuaded, that
there is but one golden rule for good tranflation’; which is, to read the
original {o frequently, and ftudy it fo carefully, as to imprint on the mind
a complete idea of the author’s peculiar air and diftinguithing features ;
and then to affume, as it were, his perfon, voice, countenance, gefture ;
and to reprefent the man himfelf fpeaking in our language inftead of
his own : but, whether I have atted the part of ISEUS with exatnefs,
whether I have juftly exprefled the peculiarity of his chara&er, whether
my ftyle conveys an adequate notion of his nerves and fpirit, his vigour
and fharpnefs, Ireally cannot tell ; nor, if I could, would it become-
me to tell my reader. One requeft only I muft beg. leave to make:
that, if any perfon fhould conceive it an eafy matter to tranflate into
Englith the ancient orators of Greéce, and fhould perfift in that opinion
while he reads my tranflation, he will inftantly lay afide my book, take
up the original, and render the next fpeech himfelf: if he fhould find
the tatk more difficult than he had imagined, he will then give me the

only
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. only praife, which I defire, that of having taken no fmall pains to in-
form and entertain my countrymen ; to whom, if opportunity alone had
not been wanting, I would long ago have made many greater facrifices—
But of myfelf enough has been faid ; and, I hope, without impropriety.

. I now refume the fubje, from which I have fo long digrefied, and
return to the Attick laws of hereditary and teftamentary tranfmiffions ;
the text of which, together with a few other ordinances nearly related
to them, I thall prefix to the {peeches, referving a fuller explanation of
them for the commeatary ; it being my fole obje, in this introductory
differtation, to prepare my reader for compofitions above two thoufand
years old, and to explain fuch allufions as may occur in them, fo that
he may underftand them without the perpetual interruption of notes :
with this intent I {hall now fubjoin a fhort fketch of an Athenian fuit for
the recovery of property in the court of HELIZEA, the only one of the
ten, which my prefent fubject leads me to confider. .A more minute
account of a law fuit at Athens, from the original procefs to final judge-
ment, would have been fuperfluous in this place, and even inconfiftent
with the {cope of my work; but, fhould the curiofity. of any learned
reader be raifed by this fummary, he will receive ample information
from various tracts in the vaft repofitory of Gronovius, among which
I principally recommend the elegant treatife of CAROLUS SIGONIUS,
On the Athenian Republick : that moft judicious antiquary has, indeed,
fo completely exhaufted the fubje, that POTTER has done little
more than tranflate his work with fome additional authorities and 2
multitude of quotations, which are fo far from improving his book,
that they render it intolerably dry and tedious. =M. Auger profefles to
have followed Potter and Petit, and has extraced from their rudes ma-
terials a very perfpicuous and agreeable differtation on the jurifdiction and
laws of Athens. I have turned them all over with as much attention as
it feemed worth while to give them ; but my remarks are chiefly drawn

from
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from the pure fource of the Greek orators themfelves, and from their
beft interpreter, Harpocration. 1 cannot help grieving, that the Com-
mentaries on Ifeeus by DIDYMUS have not furvived the days of Go-
thick batbarity ; for, although they were probably nothing more than
gloffes or grammatical notes, yet they would have been of infinite ufe
in illuftrating many dark paflfages, and fixing the purity of the text.
The works too of HERO the Athenian, who wrote a treatife Oz Jaw-
Juits at Atbens, and another On the forenfick contefts of the old fpeakers,
would have given me no lefs entertainment and inftru@ion than affiftance
in compofing this part of my preface ; and the fame may be faid of two
loft books by TELEPHUS, the firft, On the laws and cuffoms of the
Athenians, and the fecond, On their.courts of judicature 5 but, inftead of
wafting time in fruitlefs regret, I proceed to difcourfe concifely on the
famme fubjec by the helpof fuch imperféét light as remains.

It is almoft needlefs to premife, what.every perfon who has the
flighteft acquaintance with the conftitution of Athens already knows,
that all caufes concerning inheritances, devifes, legacies, portions, adop-
tions, marriages, divorces, alimony, widows, heirefles, orphans, guar-
dians, belonged to the jurifdiction of the chief ARCHON, who gave
his neme to the year of his magiftracy, and was thence often called
Eponymus ; a jurifdiction, which may in part be traced through the De-
cemviral laws to that of the Roman PRATOR, and from him, through
the imperial and pontifical conftitutions, to that of our CHANCEL-
LOR. Either this great magiftrate; whofe tribuial was in the Odeum,
or one of the fix inferior Archons, called Thefmithete, genetally fat,
crowned with mjyrtle, for the purpofe of receiving complaints from per-
fons injured, of direéting procefs, examining the parties, allowing or dif-
allowing the action, and conduéing the fuit through its various fages;
for, when a citizen thought himfelf wronged and refolved to feek re-
drefs in a court of juftice, his firft ftep was to prefer his plaint and de-

: nounce
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nounce the name of his adverfary to the fitting magiftrate, who examined
the complainant, and, if he thought the acion maintainable; permitted
him to fiummon the defendant to appear at a certain day: it was allowable,
where an expeditious remedy was required, to affach the perfon com-
plained againft, and carry him direcily before the court, of which the
reader will recolle&t many inftances in the ancient comedies, where the
{cene is ufually laid at Athens; but, in moft cafes of civil injuries, the
firft procefs was by citation or fummons, for which purpofe a number of
apparitors or bailiffs, called fummoners, were conftantly at hand ; nor can
we fuppofe, that in a fmall ftate governed almoft wholly by laws,
which inflited a fevere punifthment on contumacy, this monition of the
Archon was often difobeyed : contumacious perfons were declared 7n-
Jfamous, a fentence no lefs dreadful to an Athenian, than out/awry to an
Englithman. : ‘

When both parties were confronted before the magiftrate, he pro-
ceeded to a firi& examination of them, which was called the nterroga-
tion, and the parties litigant were at liberty to interrogate one another,
as we learn from the fpcech on the eftate of Philociemon ; whence alfo
we may collect, that their anfwers were {fet down in writing and might
be given in evidence againft them at the trial, and that, if the Archon
found it neceflary, he might adjourn the examination. This was not
unlike the French recollement, of which M. de Beaumarchais has given
us a lively and curious defcription in one of his interefting memorials ;
and the ftudent will find it an inftru&ive and agreeable exercife to com-
" pare thefe judicial proceedings at Athens, not only with thofe .of ‘the
civiliang and canonifts, of which he will fee an exa& fketch in Sir
Jeffrey Gilbért’s Forum Romanum, - but alfo with thofe in our own
courts of law and equity, and with the modes of bringing caufes to
a hearing in Scotland and France: to remind him at every turn of

the analogy between thefe different forms of adminiftering remedial
juftice,
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juftice, would be both idly oftentatious and inconiiftent with my prin-
cipal deﬁg’n. ‘
It was the Archon, who gave the complainant the power of implead-
ing his antagonift, préfcribed the pro.per form of the acion, of which
the Athenians had a great variety, and, to ufe their term, admitted the
caufe into court; after which preliminaries the party complaining put
in, as I conceive, his declaration, or 4ill, in which he fet forth pertinently
-and fuccinétly the nature of the injury which he had fuftained; and
then, I imagine, the parties proceeded to their mutual altercations,
which the Archon moderated and direGted, and which, like our ancient
pleadings, were delivered orally ‘before his tribunal. If the plaintiff
perfevered in demanding redrefs, and the defendant infifted generally,
that be bad commitied no injury, or that he had a right to the property in
queftion, fo that the merits of the caufe might be fairly tried in a dires?
courfe, iffue was then joined, as by the Sponfio of the Romans, and each
party depofited a ftated fum as a pledge of profecuting his claim: nor was
this all; for the parties were obliged to give in crofs-depofitions, in which
they refpe&ively fwore, that they relied on the juftice -of their feveral
cafes, and would produce evidence of the truth. The Archon then en-
quired into the nature of that evidence, afked the parties, if they were

prepared with their witnefles, and what was the number of them; for, ~

if either of.them was unprepared and could offer upon oath a juft ex-
cufe for his want of readinefs, the trial might be poftponed. This was
alfo the time for propofing terms reciprocally in regard to the litigation,
as by written challenges to produce their flaves, whofe teftimony wasal-
ways extorted by pain or by the apprehenfion of it, and who could not
‘be expofed to torture without the confent of their mafters, which was
rarely given; but the party refufing to confent gave an advantage to his
adverfary, who, inftead of afcribing his refufal to humanity, conftantly
imputed it to a dread of difclofing the whole tranfaction; of which

' common
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common topick we fee a remarkable inftance in the Trapezitick fpeech of
Ifocrates, whofe very words are found in that of Ifeus on the eftate of
Ciron, and in the firft of Demofthenes 4gainft Aphobus: this identical
pafiage in the three orators isadduced by Eufebius among, other inftances
of the grofs plagiarifm with which he charges the Greeks; but it is,a
paffage, which, to the honour of our nation, cannever be copied by a
Britith advocate. . ’

It was competent, however, to the defendant, to put in a dilatory plea,
as for inftance, to the juri/diction of the magiftrate; or to demur, as we
call it, to the declaration, by infifting that the action was not maintain-
able, or, in the language of the Athenians, not evaydyu®- or admiffible;
or he might plead "7z 4ar any fa& that precluded the plaintiff from his
fuit, 2s a compromife and releafe, or the expiration of the limited
time within which the complaint fthould have been preferred: this was
in general ffve years; but the law of limitations doth not feem to have
been very rigoroufly obferved, as excufes for the non-claim were often
made, and fometimes, probably, admitted. From this law there arifes
no {mall difficulty in the fpeech-on the eftate of PYRRHUS, whofe
adopted fon Endius had been in pofieffion above fwenty_years, yet, on
his death, an attempt was made to invalidate the adoption by protefting
that Pyrrhus had a legitimate daughter: now one would have imagined,
that, had fhe been really legitimate, the would have been perpetually
barred by not having entered on the eftate, or oppofed the claim of
Endius, within the due time from the death of her father;_.but the
five years only ran from the day when a new title accrued, and, fhe
having paffed the time of entering as daughter of Pyrrhus, her hufband
might have made a claim for her as fiffer and heirefs of Endius lately
deceafed. However that might be, this caufe affords a good fpecimen
of Athenian plqadin.g ; for, in the original fuit, Xenocles appears to have

been complainant in right of his wife Phila, and to have demanded.in
his
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his bill the three talents, of which her father.died poffefled: to this the
: dc&'ndant who was the mother of Endius, pleaded, that fhe was the
fiter of Pyrrhus, and, on the death of his adopted fon without heirs, be-
came entitled to his eftate : Xenoclés replied, in the form called Sipeguphe
or a protefiation, that the had no title, becaufle Pyrrius bad left alegitimate
daughter: this the defendant fraverfed or denied; and, as the iffue was
found in her favour, the complainant, who had profefled pon uoath, muft
neceflarily have been perjured. I chofe to give this Attick form the name
of protefation, although obtefiation be more literal, and although the former
word be reftrained in our law to a parenthetical allegation, which is not
traverfable; but I cannot too often requeft the reader of Jfeeus to place
himfelfat Athens, and to drop for a time all thoughts of our own forenfick -
diale@. This proteflation then, which anfwered fometimes to a demurrer,
and fometimes to a fpecial plea ir bar, differed from the zapay gy or ex-
ception ; for the firft might be entered by either of the contending parties,
oreven by a third perfon intervening; as, in the litigation concerning the -
eftate of Diczogenes, when Menexenus and his coufins were going to
join iffue with their adverfary, Leochares put in a proteftation, that the
beirs at law were precluded from claiming the inberitance: but the excep-
tion, which in general was a dilatory plea, could only be made by the de-
fendant. Thefe oblique modes of pleading were, however, confidered
as unfair, and were therefore difcountenanced, as tending to divert the
ftream of juftice, and to evade a candid inveftigation of the whole truth:
thus Thrafyllus, in the fixth fpeech, makes a merit of having pleaded-in
a diret?*form, when' it was in his power to have protefted fpecially, that
-he was the adopted fon of Apollodorus; and, in the fifth, the fame
topick is urged in favour of Chareftratus, ‘whofe advocate infifts, .that
his opponent, inftead of protefling, that PhiloGtemon had left legltlmate
fons, thould have denied at once the' validity or exifterice of his will. It
feems that, in all cafes of difputed eftates, ‘every devifee, and every heir,

except a lineal defcendant, was compelled to make a claim ‘by exhibiting
a bill
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a bill to the Archon: if his title was controverted, the adverfe claim-
ant ‘prefented a crofi-bill, called afiypats, and it appears from the laft
mentioned caufe, that this courfe rpight be purfued by a perfon who
had protefted, even after the iffue on his proteftation had been found
againft him; whence it follows, that a multiplicity of trials was pre«
vented by the efvdiix or general plea. We may colle& alfo from a
paffage in the fourth of the following fpeeches, as well as from Harpo-
cration, that when a ftranger interpofed by protefting, that zbe ¢ffate was
not énidiu®- or opem to controverfy, it was ufual to difcontinue the ori-
ginal a&ion, and to try the iffue joined on the proteftation, the event of
which trial muft have dire€ted the judgement in the firft caufe: what
follows that paffage is extremely fingular; for, when Leochares was
more than half-convited of perjury, the punithment of which was a
perpetual dcprivation'of all civil rights, the plaintiff not only was pcr-4
mitted to decline taking the verdict, but even confented to accept the
promife of Leochares himfelf, that Diczogenes fhould furrender the pro-
perty in difpute. '

Whenever, in the courfe of thefe pleadings, the parties came to a
Jadt or a point of /aw (for both were determined by the fame judges)
afferted on one fide and denied on the other, the Archon proceeded, as
if the defendant had pleaded generally: and all the writings in the caufe,
the bills, claims, crofs-depofitions, challenges, proteﬁ:étions, and excep-
tions, - together with fuch inftruments as had been exhibited, and, T
believe, with the depofitions of the witnefles, were enclofed in a veffel
called &#®-, which could not be opened till it was carried into court.
" Thus was a caufe at Athens prepared for trial, and, we muft acknow-
ledge, in a fimple and expeditious manner ; nor was the popular form of
pleading the general iffue, and proving the fpecial matter in court, liable
to the objection of expofing the parties to the danger of being furprized
VOL. 1V, F . ' with
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with an unforefeen cafe or unexpected evidence ; finee all the circum-
ftances were previoufly fifted, and the depofitions accurately fettled, in
the prefence of the Archon, fo that each party was fully aware of his
adverfary’s ftrength, and able to inftru@ his advocate without darknefs

or perplexity ; yet if we confider the multitude of law-fuits, with

which, as Ifzus himfelf informs us, Athens abounded, it muft appear

ftrange how fix or feven magiftrates, even with their affeffors, could have

time to condué the altercation of fo many litigants, and to peiform the

other important duties of their office. At Weftminfter a fimilar plan

would be found impracticable ; nor fhall I eafily be induced to with for

a change of our prefent forms, how intricate foever they may feem to

thofe who are ignorant of their utility. Our {cience of fpecial pleading

is an excellent Logick ; it is admirably calculated for the purpofes of
analyfing a caufe, of extracting, like the roots of an equation, 'the true

points in c{ifpute, and referring them with all imaginable ﬁmpli(’:ity to

the court or the jury: it is reducible to the ftricteft rules of pure dia-

lectick, and, if it were {cientifically taught in our publick ‘feminaries'

of learning, would fix the attention, give a habit of reafoning clofc]y,

quicken the apprehenfion, and invigorate the underftanding, as effeGtually

as the famed Peripatetick fyftem, which, how ingenious and fubtile foever,

is not_fo_bonourable, fo laudable, or fo profitable, as the fcience, in which
Littleton exhorts his fons to employ tbeir courage and care. It may un .

queftionably be perverted to very bad purpofes; but fo may the nobleft

arts, and even eloquence itfelf, which many virtuous men have for that

reafon decried: there is no fear, however, that either the contratted fiff,

as Zeno ufed to call it, or the expanded palm, can do any real mifchief,

while their blows are dire®ed and reftrained by the fuperintending

power of a court.—But let us return to Athens.’

The next a& of the Archon was to caft lots for the judges, on whom
I chufe in general to confer that title, becaufe they determined not the

fa&
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fatt only, but the law and equity, of every cafe : although I have always
been of opinion with the learned antiquary Dr. PETTINGAL, that
they might with propriety be called jurymen; and that the Athcnian
juries differed from ours in very few particulars. It is well known, that
the Apasai were a ftanding body of citizens, all at leaft thirty years old
and of unblemifhed charaer, but without any ftated qualification in
point of fortune : hefore they were admitted into the order of judges,
they fwore folemnly,- among other. things, ¢ that.they would never
¢ accept a bribe directly or indireétly for pronouncing their fentence,
¢ nor fuffer any of their fellows to be bribed, with their knowledge,
“ by any artifice or contrivance whatever ; that they would impartially
¢ attend to both plaintiff and defendant, and give a juft verdict on the
¢_very point in iffue;” which oath, as we may colle& from Demgf=:
thenes, they repeated before every trial, and the advocates feldom failed
to remind them of it. 'The number of their names drawn.‘by lot, in
caufes to be tried in the Heliza, was ufually five hundred, as we learn
from the fourth fpeech of Ifeus; but, on very important occafions, a
thoufand, fifteen hundred, and fometimes two thoufand, fat to decide
the fame caufe; fo that they formed in reality a committee .from the
whole legiﬂativq body, and hence they are frequently prefled by the
orators to be guided by the laws which they had themfelves enaéted : it
is on account of their ample powers and their mixed characer, that I
call their fentence indifferently a judgement, a werdic?, or a decree;
although at our bar we appropriate each of thofe words to a diftint
meaning. - The fentence was determined by the ‘plurality of fuffrages,
but the nearer the court approached to unanimity, the more brilliant
was the vi&ory; and, as he, who had not a fifth part of the votes, was
fined 2 ;houfand drachmas, I conceive, that the parties were allowed to
challenge fuch of the jurors as they could affe&t with a reafonable fuf-
picion of a bias to either fide. When the judges, on the day appointed,
took their feats in the Heliea; a place in the open air, but furrounded

: ' with
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with a rope and attended by officers who kept off the croud, the Archon
propofed or introduced the caufe ; and, if the defendant made default,
‘judgement was given againft him ; but it was not final till two months
had paffed, within which time he might apply to the magiftrate, and,
by afligning on oath a fatisfattory reafon for his abfence, might fet'it
afide, and have another day fixed for the trial. - When the parties ap-
peared, they ufually brought with them as many powerful friends as
they could affemble, with a view, no doubt, of influencing the jury; a
thameful cuftom ! but which cannot eafily be prevented in any country,
and which feems to have been common at Athens, as we find in fome
of the old comedies, and in the beginning of the fpeech on the eftate of
'Cleonymus: they were accompanied alfo by their advocates and wit-
. nefles, of whom' it will be neceflary to {peak with as much concifenefs
as the fubjet will admit.

The office of suiysp®+ was diftin@& from that of &yyyms; as the firft
was the aéfor caufarum, and the fecond the jurg'/cofyizltm, of the Romans;
both which chara&ers are generally united in our counfel: I call the
firft an advocate ; although I have no certain knowledge that the
Atbhenian title was given to men of a particular profeflion; but am in-
clined to think, that any man whatever, whom friendfhip or ability
recommended to- either party, might, with the permiffion of the court,
plead his caufe before the judges; nor do I believe, that this bufinefs
was in general confidered as reputable ; for Nicodemus, who feems to
have been a very profligate fellow, is reproached by Ifzeus in the fecond
fpeech, for ating dithoneftly in hopes of the petty fees, which he gained
by pleading caufes; and, in the eighth, Xenenetus and his affociates,
whom my author reprefents as a deteftable crew, are faid to have had
fuch powers in fpeaking, that they were often employed as advocates.
The gifropss were of a higher clafs; many of them, illuftrious ftatefmen 3
and all, men of diftinguifhed abilities, who were frequently engaged in

private
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private caufes, either at the requeft of particular friends, or, like the Ro-
man fenators, who were forbidden to take money by the Cincian law, with
a view of acquiring fame and popularity : but Antipho of Rhamnus is
faid to have been the firft who took fees for his forenfick labours.
‘When the orators addrefled the court in perfon, they were affifted, as
Tully fays, in matters of law by folicitors or agents, who were called
wpayparioly and whofe profeffion was reckoned illiberal ; but, moft com-
monly, the fpeeches were compofed by the ‘great mafters of rhetorick,
and delivered either by memory or from writing, by the clients them-
felves, or fome of their intimate friends : for the Athenians were natu-
rally quick ; their general affembly was the beft {chool of eloquence in
the world ; and, as they had but one language to learn, which was the
fineft ever fpoken by mortals, the loweft among them could not only
exprefs themfelves with propriety, but were even the niceft judges of
the pure Attick diction. Plutarch télls us, in his-treatife on Garrulity,
that Lyfias wrote a fpeech for a client, who brought it back with great
marks of uneafinefs, affuring the orator, that, ‘when he firft read it,
£ hc‘thought it wonderfully fine ; but that, on the fecond and third
‘¢ reading, it appeared quite languid and inapplicable.” ¢ What ! faid
¢ Lyfias fmiling, do you forget that you are to fpeak it but once to the
¢ jury?” This mode would, for many obvious reafons, be hardly prac-
ticable among us; yet, in fome criminal cafes, we have inflances of
artful and elaborate defences, at leaft equal to thofe of Antzpho, com-
pofed or delivered by the prifoners themfelves; and, furely, no com-
pofitions require fo much delicacy and judgement, fince innocent men
on fuch occafions are feldom eloquent.  Sometimes both methods were
united at the Athenian bar ; and the party, having told his ftory in a fet
{peech, was fucceeded by his advocate, who pronounced the peroration
in a loftier ftrain : of this we have fome examples in Demofthenes, who
is called up by name to finifh the {peech for Darius againft Dionyfo-
dorus ; and that of Ifzus on the cftate of Nicoftratus was, I believe, of

: the
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the fame kind ; for it contains very folid obfervations on laws and the
naturé of evidence, which would have come with a bad grace from the
mouth of an ordinary client ; ‘and it concludes with a recapitulation of
proofs, none of which appear in the preceding part; fo that from
thefe circumftances we - may collect, more certainly than from the
opening of the fpeech, that it was delivered by the orator in his own
perfon ; nor is it in any refpe& unworthy of his réputation. It is hardly
neceflary to obferve, what the reader will naturally imagine, that women
and infints both fued. and were impleaded in the names of their huf-
bands, guardians, or next friends; as, in the difplites about the eftate
of ‘Hagnias, the prochein amy of young Stratocles exhibited the informa-
tion, and delivered the charge, againft Theopompus, whofe fon was
afterwards attacked by the.guardian of the third Eubulides. The time,
which thefe judicial fpeeches were not fuffered to exceed, was previ-
oufly fixed by 'the Archon according to the nature of the caufe and the
number of pertinent obfervations which it .required; and this time
was regulated by the dropping of water through a glafs, called c/epfj-
dra, which was carefully ftopped, when any verbal or written evidence
was produced, or any law, will, or other inftrument, was read to the
court : this was a reftriction in moft cafes highly expedient for the dif-
patch of bufinefs ; although Tacitus confidered the Pompean law, by
which the length of a criminal’s defence was limited to three hours,
as a check to the free courfe of eloquence; and, as the power of
allotting the due quantity of water feems to have been difcretionary
in the magiftrate, the f{uccefs of a caufe might, perhaps, depend too
much upon his vigilance, attention, and fagacity : on the whole, we
proceed better, I think, without any fuch reftraint.

It does not appear, that two or more advocates were ever heard at
Athens on the fame fide, as they were at Rome, and commonly are
with us on legal queftions. Cicero, in his pleafing book on Famous

Orators,
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Orators, objects warmly to this practice; but his objections, in my ap-
prehenfion, are not weighty : when he ‘was a boy, there were but fix
advocates in the fulleft bufinefs; nor have we many more, who are fure
to be retained in every caufe of great importance ; to determine who are
the Craflus and Antonius, who the Philippus and Cefar, who the Cotta
and Sulpicius, of our Englith-bar, would be a tafk no‘lefs invidious than
unneceflary; but if the moft eminent were always to {peak without any,
{ubalterns, a young barrifter might be condemned at Weftminfter to a
filence of twenty years.

If - the reader has but opened the following work, he muft have
obferved, that the Athenian advocates called their witnefles and read
their depofitions, as they went along, in. proof of their feveral points,
inftead of crouding all their evidence together at the conclufion of their
{peeches; and, although eloquence flows more agreeably and oftenta-
tioufly in a continued ftream, yet ‘their method feems better calculated
than ours for the purpofe of enlightening and convincing the jury;
fince, as Dionyfius remarks, a number of proofs colleted in one place, and
belonging to a variety of heads; is inconfiflent with per/picuity. 'The wit-
nefles were.examined, and, I doubt not, crofs-examined, in the prepa-
ratory ftages of the caufe ; but they were not {worn till the day of the
trial, when they took the oath together at the. altar with all poffible
folemnity, and were afterwards called before the tribunal to confirm
their depofitions, or, if neceffary, to correct and explain them; fo that
the practice of .the.Athenians happily united the advantages of both
oral and written teftimony. 'This was the form of a depofition.in one
of their moft celebrated caufes: ¢ SOSIA depofes, that Calliftratus, his
“ wife’s father, was firft coufin to Polemo, the father of Hagnias, and
« to Charidemus, the father of Theopompus ; that his mother was
¢ fecond coufin to Polemo; and that fhe often told him, that Phylo-
¢ mache, the mother of Eubulides, was. fifter of the whole blood to

¢ Polemo,
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¢« Polemo, the father of Hagnias, and that the faid Polemo never had a
« brother.” They admitted, we fee, hearfay evidence even of parti-
cular fa@s, as it appears alfo from the fpeech on the eftate of Crron;
and, when it was expedient to perpectuate the teftimony of perfons
going abroad or likely to be detained by ficknefs, it was ufual, in the
prefence of reputable witnefles, to take their depofitions, which were
called &uagropios, and might afterwards be read when the caufe was ripe
for a hearing. If a witnefs was fummoned, he' was obliged to attend
the trial under pain of perpetual infamy; and, if he was really ignorant
of the fa&s in queftion, the court permitted him to abjure, or fwear that
he knew nothing of the matter ; but, if he would neither give evidence
nor abjure, the law condemned him to pay a fine of above five-and-
thirty pounds, a fum by no means inconfiderable in a country where
money was extremely {carce: thus Hierocles protefts his ignorance of a
material fa in the caufe concerning the eftate of Aftypbilus, where the
fenfe directs us to read *E€wyoclx, OF abjuration, inftead of Mag‘rvpl'az,. or evi~
dence, which he refufed to give. Iam perfuaded, that objetions were
frequently made to the» competence of witnefles; and, when they were
received, many arguments were ufed and fingular proofs adduced by the
adverfe party to affett ‘their credibility: thus the feventh fpeech of
Ifzus clofes with a violent attack upon Diocles, whom the orator ac-
cufes of the moft atrocious crimes, and even produces evidence that he i
had been a difhoneft guardian and an adulterer. :

In the admiffion of evidence they feem to have indulged an extraor-
dinary latitude; as in the firft caufe, on the revocation of a will, they
heard proof of an opinion declared by the friends and relations of the
devifees, that the property of Cleonymus ought to be divided among
the contending parties; and many other fingularities of this kind will
be feen in the reft of the fpeeches: but we muft never forget, that the
doased were judges of fakt, law, and equity, with ample powers of

deciding
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deciding according to the juftice of every cafe; fo that the parties were
permitted in general to prove whatever tended to place them in a
favourable light; and this accounts for the popular topicks to the jury,
which occur fo often in Ifeus, Demofthenes, and Lyfias, that their
clients had contributed largely to defray the expenfes of the ftate, had
furnifhed gallies, ferved chargeable offices, given handfome entertain-
ments, and lived parfimonioufly in private, that they might a& liberally
in publick, ‘while" their ‘adverfaries either concealed their fortunes, or
were remifs and penurious 'in their contributions; topicks, which.no
advocate in his fenfes would urge before judges of the bench, but which
feem well adapted to the conftitution of the courts at Athens, where
the democracy could never have flourithed, unlefs all the citizens had
vied with each other in fupporting it; and, as in fome ftates certain
offenders are excluded from the protetion of the law, fo in a republick
few offences can deferve that exclufion more juftly than a want of zeal-
ous affetion to the commonwealth. After all, we have no reafon to
regret, that, in private caufes at leaft, an Englifhman is fure to obtain
juftice, although he may not have paid his annual taxes with cagernefs,
or ferved the office of fheriff with great alacrity; and we may triumph
in our elegant and philofophical theory of evidence, which Ariftotle and
Plato muft have admired, and by the ftri@ rules of which all trials in .
the world ought to be directed. ’

A few other particularities will be remarked in the fpeeches of Ifeus;
as, an appeal by Menexenus to the knowledge of the jurors themfelves,
concerning fome tranfactions at a former trial ; witnefles, who happened .
to be prefent, called upon to give evidence for Ciron’s grandfon; allu-
fions by the brother of Aftyphilus to what was paffing in court; the
profecutor. openly interrogated by Theopompus at the beginning of
his defence: moft” of thefe circumftances are inconfiftent with fet
fpeeches compofed by the orator and pronounced by the party ; and one

VOL. 1V, a would
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would almoft be tempted to conjecture, that the advocate himfelf fpoke
in the perfon and chara&er of his client, if the ftory before cited from
-Plutarch and other authorities were not decifive of the contrary.

When the defendant had clofed his fpeech (for I find no certain
traces of any reply by the complainant) the jurymen gave their fentence
by cafting pellets or beans into the urns allotted to the parties, and, in
cafes of inheritances, every claimant in a diftiné right had a feparate
urn, ‘but a {ingle one ferved for all thofe who claimed under the fame
title: the magiftrate then counted the pellets, and declared the judge-
ment ; and here ended his #yepoia, or prefidency of the court ; for he had
no power to dire& or influence the jury; and Lyfas atks with fome
warmth, #hat could be more difgraceful and abominable, than if the Archon,
in caufes concerning beireffes, fhould dare to folicit the judges, and defire them
to find a verdift according to bis pleafure? This regulation deferves to
be appiaud_ed, and would even be worthy of imitation, if the complex
queftions and nice points, which an Englifb jury are often required to
determine, did not make it abfolutely neceflary for them to receive light_
and affiftance from the learning and experience of a judge.

If the complainant failed of fuccefs, _he was amerced for his falfe
claim, which amercement was ufually a fixth part of the fum demand-
ed: in all cafes the unfuccefsful party forfeited his depofit, and the fines
and forfeits were fpeedily colleGted by the rapias, or officers of the re- .
venue, who paid them .into the treafury, where fome of them were ap-

propriated for the payment of the j Jurymen, and thc reft apphcd to the
fervice of the publlck -

-

To the courts at Athens appeals lay from the decifions of the ftand-
ing arbitrators, of whom there were four hundred and forty in different

parts of Attica, forty~four being-drawn by lot from each of the ten

tribes:
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tribes: two: of them commonly gave judgement in every caufe; and we
find, in the fragment againft the burgefles of Erchia, that their tribunal
was fometimes placed’ in the ‘Delphinian temple of Apollo. As very
little occurs in the following fpeeches concerning this court, it is need-
lefs to difcourfe-at large on its origin- and conftitution; but we may
obferve, that its decrees muft always be: diftinguithed from the rawards-
of arbitratots freely chofen by the parties themfelveé, and generally
fworn to do juftice, from: which. there was no 'appeal..

"Before I conclude this prefatory part of my work, it will be proper
to mentibn‘fuqcin&ly, that the people of Athens, who had the freedom
of the. city and governed the republick, were divided into ten tribes;
that the tribes comprifed a number of boroughs difperfed.in various
parts of Attica; that each borough was fubdivided into wards, and each
ward compofed of diftinét families. Every. legitimate child, who was
named on the tenth day. aftér.his birth, was prefented, before his feventh
or eighth year, to: the citizens of his waxfd with many-ceremonies, to.
which we find allufions in the following fpeeches:- the time for. prefent--
ing natural children was the feftival, called Apaturia, which lafted four-
days in January; but adopted fons were admitted at:the feafts of Thar-
gelia-in July, as we may collet from the {fpeech on the eftate of Apo/o-
dorus, where the reader will fee a defcription of the forms ufual on thefe:
occafions.- If the members of the ward were fatisfied of the child’s:
legitimacy, and none of them removed from the altar the vi&tim called:

'

ngprov, which was facrificed in their prefence and diftributed among the

company, the name of the new citizen was-infcribed on their common
regifter; but he was not a complete burgefs till the age of twenty years,

when he was regiftered on the publick roll of his father’s borough. .

This will be a fufficient introdu&ion to the works of the author,

whom I now.fend abroad in an Englith drefs: the four orders of Athe-
nian
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nian citizens, their military and religious inftitutions, their funeral rites,
their celebrities in honour of Ceres and Proferpine, of Pallas and Pro-
" metheus, with their greater and lefs feftivals of Bacchus, are known to
all, who have received the flighteft tincture of Grecian . learning ; but
ISAUS will give full fatisfaion to thofe only, whofe imagination can
for a time tranfport them to his country, who can live in idea two
thoufand years ago, and read an Attick orator with the mind, and, as
it were, the eyes of an Athenian ; in the fame manner as an aftronomer,
to borrow a comparifon from the excellent writer on Hebrew poetry,
fuppofes himfelf to become for a while an inhabitant of every planet,
where he obferves its peculiar qualities, and its fituation with refpe to
others, meafures their diftances, compares their motions, and forms -2
diftiné view of the whole univerfe.

ATTICK
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3.

Wiz a WOMAN, IN ORDER TO ENJOY THE RIGHTS OF A' LAWFUL WIFE, HAS BEEN DULY
BETROTHED BY HER FATHER, OR HER BROTHER BY THE SAME FATHER, OR HER PATERNAL:
GRANDSIRE, HER CHILDREN BORN IN WEDLOCK ARE LEGITIMATE. IF NONE OF THOSE RELA-
TIONS BE LIVING, AND SHE BE AN HEIRESS, LET HER NEAREST KINSMAN MARRY HER; BUT, IF
SHE HAVE NO KINSMAN ENTITLED TO CLAIM HER, LET HIM, WHO SHALL BE APPOINTED HER
.cvmum, GIVE HER IN MARRIAGE .

’

II.

THE LEGITIMATE SONS OF HEIRESSES SHALL ENTER UPON THEIR ESTATES AT THE AGE OF
SIXTEEN YEARS, AND SHALL ALLOW THEIR MOTHERS A SUITABLE MAINTENANCE.

II1.

IF THE NEAREST KINSMAN OF A WOMAN WITHOUT AN ESTATE REFUSE TO MARRY HER, HE
SHALL GIVE HER IN MARRIAGE WITH A PORTION OF FIVE MINAS, IF HE BELONG TO THE FIRST
ORDER OF CITIZENS, OR OF, THREE, IF HE BELONG TO THE SECOND, OR OF A MINA, AND A
HALF, IF HE BE OF THE THIRD CLASS. IF SHE. HAVE MANY KINSMEN IN THE SAME DEGREE,
THEY SHALL SEVERALLY CONTRIBUTE TO HER PORTION; AND IF THERE BE MANY SUCH
WOMEN, EACH OF THEIR KINSMEN SHALL BE OBLIGED TO MARRY OR TO GIVE IN MAR-
RIAGE ONE OF THEM ONLY. IF THE NEXT OF KIN WILL NEITHER MARRY THEM NOR GIVE
THEM IN MARRIAGE, THE ARCHON SHALL COMPEL THEM TO DO EITHER ONE OR THE OTHER ;
AND, IF HE NEGLECT THIS DUTY, HE SHALL FORFEIT TEN 'MINAS TO THE TEMPLE OF JUNO.
ANY CITIZEN MAY PREFER A COMPLAINT BEFORE THE ARCHON AGAINST 'SUCH AS DISOBEY
THIS LAW.
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Iv.

LET THE ARCHON TAKE CARE OF ORPHANS AND HEIRES%ES; OF DESOLATE HERITAGES, AND
OF WOMEN, WHO, ALLEDGING THAT THEY ARE ENCEINT, REMAIN IN THE HOUSES OF THEIR
DECEASED INUSBANDS: LET H‘IM NOT SUFFER THEM TO BE lNSUI:'l:ED OR INJURIOUSLY TREATED.
IF ANY ONE SHOULD INJURE THEM, LET HIM IMPOSE A FINE WITHIN THE LIMITS OF HIS AU-
THORITY ; AND, IF THE OFFENDER SHOULD SEEM DESERVING OF A HEAVIER PUNISHMENT, LET
THE ARCHON SUMMON HIM TO APPEAR WITHIN FIVE DAYS, AND, LAYING THE DAMAGES AT
SUCH A SUM AS HE THINKS PROPER, LET HIM BRING HIM TO A TRIAL IN THE COURT OF
HELIZA, WHERE, IF HE BE FOUND GUILTY, LET THE _]URY INFLICT SUCH A CORPORAL PAIN,
OR SET SUCH A FINE, AS HE SHALL DESERVE. -

¥.

IF A HUSBAND REPUDIATE HIS WIFE, HE SHALL RETURN'HER PORTION, OR PAY INTEREST
FOR IT AT THE RATE OF NINE OBOLUS’S A 'MONTH FOR EVERY MINA. HER NEXT OF KIN,
UNDER WHOSE, PROTECTION SHE 1S, MAY SUE FOR HER PORTION OR HER ALIMONY. BEFORE
THE ARCHON IN THE ODEUM. O 4

v VI. y
ALL GENUINE UNADOPTED CITIZENS MAY DEVISE THEIR ESTATES AS THEY THINK FIT, PRG-
VIDED THAT THEY HAVE NO LEGITIMATE CHILDREN, AND BE NOT DISABLED BY LUNACY OR

AGE, OR POISON OR DISEASE, NOR INFLUENCED BY WOMEN, SO AS TO HAVE LOST THEIR
REASON FROM ANY OF THESE CAUSES, NOR BE UNDER ANY DURESS OR CONFINEMENT.

VII.

THE WILLS OF SUCH AS HAVE LEGITIMATE SONS SHALL STAND GOOD,; IF THOSE SONS DIE
BEFORE THEIR AGE OF SIXTEEN YEARS.

VIII..

IF A MAN HAVE LEGITIMATE DAUGHTERS, HE. MAY DEVISE HIS ESTATE AS HE PLEASES, ON
CONDITION THAT THE DEVISEES TAKE THEM IN MARRIAGE,

IX.

INFANTS AND WOMEN SHALL NOT TRANSFER OR DEVISE MORE THAN THE VALUE OF A.
BUSHEL OF BARLEY.
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3 g

ADOPTED SONS SHALL NOT DEVISE THE PROPERTY ACQUIRED BY ADOp‘rmN BUT, IF THEY
LEAVE LEGITIMATE SONS, THEY MAY RETURN TO THEIR NATURAL FAMILY. IF THEY DO NOT
RETURN, THE ESTATES SHALL GO TO THE HEIRS OF THE PERSONS WHO ADOPTED THEM., .

XI. )

THE ADOPTED SON AND THE AFTER BORN SONS OF THE PERSON WHO ADOPTED HIM, SHALL
BE COHEIRS OF THE ESTATE; BUT NO ADOPTION BY A MAN, WHO HAS LEGITIMATE SONS
THEN BORN, SHALL BE VALID,

XII.
IF A CITIZEN DIE INTESTATE AND LEAVE DAUGHTERS, THE NEAREST KINSMEN WHO MARRY
THEM SHALL INHERIT THE ESTATE: BUT, IF HE DIE CHILDLESS, HIS BROTHERS BY THE SAME
FATHER SHALL BE HIS HEIRS, AND THE LEGITIMATE SONS OF THOSE BROTHERS SHALL SUCCEED
TO THE SHARE OF THEIR FATHER‘S. IF THERE BE NO BROTHERS, THE SISTERS ON THE FA-
THER'S SIDE, AND THEIR CHILDREN, SHALL INHERIT. ON FAILURE OF SISTERS AND NEPHEWS,
THE COUSINS ON THE FATHER’S SIDE SHALL BE HEIRS IN THE SAME MANNER ; BUT MALES AND
_THE CHILDREN OF MALES SHALL BE PREFERRED, ALTHOUGH IN A REMOTER DEGREE, PROVIDED
THAT THEY BELONG TO THE SAME BRANCH, IF THERE BE NO KINSMAN ON THE FATHER'S SIDE
SO NEAR AS THE SECOND COUSINS, THEN LET THOSE ON THE MOTHER’S SIDE SUCCEED TO THE
ESTATE IN THE SAME ORDER. SHOULD THERE BE NO MATERNAL KINSMEN WITHIN THE DEGREE
ABOVE LIMITED, THE NEXT PATERNAL KINSMEN SHALL BE THE HEIRS.

XIII.

NO MALE OR FEMALE BASTARD, BORN AFTER THE ARCHONSHIP OF EUCLID, SHALL SUCCEED
EITHER TO SACRED OR CIVIL RIGHTS. L

XIV.

INHERITANCES AND HEIRESSES MAY BE CLAIMED EVERY MONTH IN THE YEAR EXCEPT
AUGUST, AND NO DEVISEE SHALL POSSESS AN ESTATE EXCEPT BY AN ADJUDICATION OF THE
COURT.

<

XV.

IF ANY MAN SHALL CONTROVERT THE TITLE OF ANOTHER, TO WHOM AN INHERITANCE
OR AN HEIRESS HAS BEEN ADJUDGED, LET HIM CITE HIS ADVERSARY BEFORE THE ARCHON,
AS IN OTHER CAUSES, THE DEMANDANTS SHALL DEPOSIT A STATED SUM AS A PLEDGE OF

< PROSECUTION,
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PROSECUTION, AND, IF THERE BE NO CITATION, THE JUDGEMENT SHALL BE REVERSED. IF
THE PERSON, TO WHOM THE ESTATE WAS ADJUDGED, BE DEAD, HIS HEIR MAY BE IMPLEADED
IN THE SAME FORM, PROVIDED THAT THE LIMITED TIME BE NOT EXPIRED. LET THE SUIT
PROCEED BEFORE THE ARCHON IN THE SAME MANNER AS THE CLAIM WAS AT FIRST MADE
BY THE POSSESSOR OF THE INHERITANCE IN DISPUTE. . ; \eo

NOTE.

The Athenians made no differerice between the tranfmiffion of real and petfonal property: in
thefe laws, therefore, and in the following fpeeches, the words dewife, beir, inberitance, and the like,
are applied both to lands and to goods, without being reftrained to the peculiar fenfe in which we
ufe them, ‘

THE
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SPEECHES OF ISAZUS.

"SPEECH THE FIRST.

ON THE ESTATE OF:CLEONYMUS.

THE ARGUMENT.

POLY ARCHUS left three fons, Cleonymus, Dinias, and the father of thofe, °
for whom Hazus compofed the following fpeech. The third fon dying,
his children were committed to the guardianfhip of Dinias. Thefe young
men were heirs to Cleonymus by the laws of Athens, and their grand-
father had appointed them fucceflors to. their-unele, if he fhould die child-
lefs. Cleonymus had, however, a power to difpofe of his propéfty; and,
in a fit of anger againft his brother Dinias for fome real or imagined wrong,
had made a will in favour eof two remoter kinfmen, Diocles and Pofidip-
pus ; which, according to the cuftom of the Athenians, he had depofited
with onc of the magiftrates: but, after the death of Dinias, he took his
nephews under his care, and deterniined to cancel the will, by which they
were difinherited. With this intent he fent for the magiftrate, who kept
the. teftament, but died unexpeétedly before an atual revocation of it.
His nephews then entered upon his eftate, as.heirs at law ; and the other
claimants produced Ithe will; which, as Ifzus contends in the perfon of
his clients, was virtually revoked by Cleonymus.

YOL. IV. : 4 B SPEE:CH-
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SPEECH THE FIRST.
ffbe Grandjons of Polyarchus againft Pofidippus and Diocles.

GREAT has been the change, which our fortunes have undergone by
the deceafe of Cleonymus ; who, when he was alive, intended to leave
us his eftate, but has expofed us by his death to the danger of lofing it:
and with fo modeft a referve, judges, were we bred under his care, that
'not even as hearers had we at any time entered a court of juftice, but
now we come hither to defend our whole property ; for our adverfaries
difpute our right not only to the poffeffions of the deceafed, but alfo
to our paternal inheritance, of which they boldly affert that he was a
creditor. Their own friends, indeed, and relations think it juft, that
we fhould have an equal fhare even of thofe effects which Cleonymus.
confefledly left them ; but our opponents themfelves-have advanced to
fuch a height of impudence, that they feek to deprive us even of our
patrimony ; not ignorant, judges, of what is right and equitable, but
conceiving us to be wholly defencelefs againft their attacks.

Confider then on what grounds the parties, who come before you,
refpettively reft their claims: thefe men fely on a will, which our
uncle, who imputed no blame to us, made in refentment againft one of
our relations, but virtually cancelled before his death, having fent Po-
fidippus to the magiftrate, for the purpofe of folemnly revoking it; but
we, who were his neareft kinfmen, .and moft intimately connetted with
him, derive a clear title, both from the laws, which have eftablithed
our right of fucceflion, and from Cleonymus himfelf, whofe intention
was founded on the friendfhip fubfifting between us; not to urge, that
his father, and our grandfather, Polyarchus, had appointed us to fucceed

him,
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him, if he fhould die without children: fuch and fo juft being our
claim, thefe affociates, who are nearly related to us, and who have no
colour of juﬁicé on their fide, are not athamed of contef’ciné our title to
an eftate, about which it would be difgraceful for mere ftrangers to
contend. Nor do we feem, judges, in this caufe to have the fame dif-
pofitions towards each other ; for I do not confider it as the greateft of
my prefent misfortunes to be unjuftly difturbed with litigation, but to
be attacked by ‘thofe, whom it would be improper even to repel with
any degree of violence; nor fhould I think it a lighter calamity to in-
jure my relations in my own defence, than to be injured myfelf by their
unprovoked affault : but they, judges, have different fentiments, and
appear againft us with a formidable array of friends, whom they have
fummoned, and advocates, whom they have retained ; leaving behind
them no part of their forces, as if they were going to inflit vengeance
on open enemies, and not to wrong thofe whom they were bound by
every natural and focial tie to affift. Their fhamelefs audacity and
fordid avarice will be more clearly perceived by you, when you have
heard the whole cafe, which I fhall begin to relate from that part,
whence you will fooneft and moft eafily learn the ftate of our eon-

troverfy.

Dinias, our father’s brother, was our guardian, he being our elder
uncle, and we, orphans; at which time, judges, a violent enmity fub-
fifted between him and Cleonymus: whether of the two had been the
caufe of the diffenfion, it is not, perhaps, my bufinefs to determine ;
but fo far at leaft I may pronounce them both defervedly culpable,
that, having till then been friends, and no juft pretext arifing for a
breach of their friendfhip, they fo haftily became enemies on