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CHARGE

TO THE

GRAND JURY, (

COI.. COL'L :
| LIBRARY,

N N-YORK.

AT CALCUTTA, DECEMBER 4, 1783

GENTLEMEN.OF THE GRAND JURY,

IT might perhaps be fufficient, if my ‘addrefs to you this day
were confined to fome fhort remarks on thofe offences, of which
the prifoners named in the calendar are accufed; but fuch.is: the
particularity of my own fituation, that I cannot help feeling an in-
clination to take a wider range. Six years have elapfed, fince the feat,
which I have now the honour to fill, became vacant; and, in that
interval, fo many important events have happened in India, and fo
many interefting debates have been held in the parliament of Brétain,
on the powers and objects of this judicature, that I may naturally be
" expedted to touch -at leaft, 'though not to enlarge, on thofe events,
all of which'I.have attentively confidered, and on the refult of thofe
debates, at moft of which I was prefent. Such expeations, if fuch
have been formed, I fhould be very loth to difappoint; and, as I
thall exprefé 'my fentiments without referve, you will hear them,
I am confident, with perfe¢t candour. .
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] CHARGE TO THE GRAND JURY.

None of you, I hope, will fufpe¢t me of political zeal for any
fet of minifters in England, with® which vice my mind has never
been infected ; nor of political attachments here, which in my ftation
it will ever behove me to difclaim, if, in the charaGer of a.magiftrate
appointed to preferve the publick tranquillity, I congratulate you,
who are affembled’ to 'inquire into all -violations of it, on the happy
profpe& of a general peace in every part of the world, with which
our country is connefted. The certain fruits of this pacification will
be the revival and extenfion of commerce in all the dependencies
of Britain, the improvement of agriculture and manufaGures, the
encouragement of induftry and civil virtues, by which her revenues -
will be reftored, and her navy ftrengthened, her fubje@s enriched
and herfelf exalted : but it is to Izndie, that fthe looks for the moft
fplendid as well.as moft fubftantial of thofe advantages; nor can the
be difappointed, as long as the fupreme executive and judicial powers
thall concur in promoting the publick "good, ‘without danger of
collifion or diminution of each other’s dignity ; without impediment,
on the one fide, to the operations of government, or, on the other,
‘to the due adminiftration of juftice.

The inftitution, - gentlemen, of “this court appears to have been
mifapprehended: it was not, I firmly believe, intended as a cenfure
on any individuals, who exift, or have exifted. Legiflative provifions
have not the individual for their obje&, but the fpecies; and are not
made for the convenience of the day, but for the regulation of ages.
Whatever were the reafons for its firft eftablithment, of which I may
not be fo perfectly apprized, I will venture to affure you, thatit has been
continued for one obvious reafon; that an extenfive dominion, without
a .complete and independent judicature, would be a phenomenon, of
which the hiftory of the world affords no example. Juftice muft
be adminiftered with effe®, or fociety cannot long fubfit. It is a

truth
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truth coeval with human nature, and not peculiar to any age or coun-
try, that power in the hands of men will fometimes be abufed, and
ought always, if poffible, to be reftrained; but the reftrictions of
general laws imply no particular blame. How many precautions have
from time to time been ufed to render judges and jurors impartial, and
to place them above dependence! Yet none of us conceive ourfelves
difgraced by fuch precautions. The object then-of the court, thus
continued with ample powers, though wifely circumfcribed in its
jurifdiction, is plainly this: that, in every age, the Britiybh fubjes
refident in India be proteted, yet governed, by Brzzifb laws ; and that the
natives of théfe important provinces be indulged in their own prejudices,
civil and religious, and fuffered to enjoy their own cuftoms unmolefted;
and why thofe great ends may not now be attained, confiftently
with the regular. colleGtion of the revenues and the fupremacy of the
executive government, I confefs myfelf unable to difcover.

Another thing has been, if not greatly mifconceived, at leaft very
imperfeétly underftood; and no. wonder, fince it requires fome pro-
feflional habits to comprehend it fully: I mean the true charater
and office of judges appointed to adminifter thofe laws. The ufe
of law, as a {cience, is to prevent mere difcretionary power under
the «colour of equity; and it is the duty of a judge to pronounce his
decifions, not fimply according to his own opinion of juftice and right,
but according to prefcribed rules. It muft be hoped, that his. own
reafon generally -approves -thofe rules; but it is'the judgement of
the law,. not his ‘own, which he delivers.. Were judges to decide
by their bare opinions of right and wrong, opinions always unknown,
often capricious, fometimes improperly biafled, to what an arbitrary
tribunal would men be fubjet! In how dreadful a ftate of flavery
would they live! Let us be fatisfied, gentlénﬁ'en, with law, which
all, who pleafe, may underftand, and not call for equity in its

B2 popular



4 CHARGE TO THE GRAND JURY_T

popular fenfe, which differs in different men, and muft at beft be
dark and uncertain.

The end of criminal law, a moft important branch of.the great
juridical fyftem, is to prevent crimes by punifhment, {o that the pain
of it, as a fine writer exprefles himfelf, may be inflicted on a few,
but the dread of it extended to all. In the adminiftration of penal
juftice, a fevere burden is. removed from our minds by the affiftance
of juries; and it is. my ardent ‘with, that the court had the fame
relief in civil, efpecially commercial, caufes; for the decifion of

" which there cannot be a nobler tribunal than a jury of experignced
men affifted by the learning of a judge. Thefe are my fentiments ;
and I exprefs them, not becaufe they may be popular, but be-
caufe I fincerely entertain them; for I afpire to.no popularity,
and feek no praife, but that which may be given to a ftrit and
confcientious difcharge of duty, without prediletion or prejudice of
any kind, and with a fixed refolution to pronounce on all occafions

what I conceive to be the law, than which no individual muft
fuppofe himfelf wifer.

The mention of my duty, gentlemen, leads me naturally to the
particular fubje& of my charge, from which I have not, I hope,
unreafonably deviated : but you are too well apprized of your duty
to need very particular inftructions ; and happily no higher offences
(except one larceny) appear in the calendar than fome criminal frauds
and a few affaults: one of them, indeed, is ftated as very atrocious;
and, if you confider that the frequency of fmall crimes becomes a
ferious evil in fociety, you will not think the more trivial complaints
unworthy of your attention. Redrefs of wrongs muft be given, or
it will be taken; and the law wifely forbids the flighteft attack upon
the perfon of a fubje@, left far worfe mifchief fhould enfue from

the



CHARGE TO THE GRAND JURY. 5

the fudden ebullition of rage, or the flower, but more dangerous,
operation of revenge.

Your powers, however, are not limited to this calendar, or even
to the bills which may be preferred; for, whatever elfe fhall come
to your knowledge, it will be your part to prefent, and ours to hear
attentively : thus, by a cordial concurrence in preferving the publick
peace, and bringing fuch as violate it to punithment, we fhall con-
tribute, in our refpe@ive ftations, to the fecurity of this great fettle-
ment, and to the profperity of thefe provinces, in which the deareft

interefts of our common parent and country, Grest Britain, are now
effentially involved.






CHARGE

TO THE

GRAND JURY,

AT CALCUTTA, JUNE 10, 1785.

GENTLEMEN,

WHEN. I firft addrefled a Grand Jury of Calcutta, too foon after my
arrival in this country for any diftin¢t idea to be formed of all its inhabi-
tants, the fmall number of prifoners, which, to my infinite joy, appeared
in the calendar, gave me an opportunity of {fpeaking at large on the infti-
tution of this court, and the principles of criminal juftice. It is my turn
to addrefs you at the opening of ‘the prefent feffion; but I have not,
unfortunately, the fame reafon to rejoice, nor the fame excufe for expa-
tiating on general topicks: I may, neverthelefs, without the impropriety
of - detaining you too long, touch on one or two fubjeéts, which I have

much at heart, and on which I cannot but flatter myfelf with a hope of
your concurrence.

If I may juftly, as I do fincerely, conclude from my own obfervation
at former feffions, that the Grand Juries of this capital will deferve the
praife of intelligence and moderation, vigilance and humanity, I muft be

perfuaded,
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perfuaded, that you, Gentlemen, have little need of inftru&ion in the
difcharge of your important duty, and I'confidently leave with you the
few perfons, who are, I fee, imprifoned under accufations of petty
crimes; nor is it either expedient or becoming to point atparticular
cafes, of which I have no official knowledge.

One cafe, which has come regularly before me as a juftice of the
peace, concerning the death of a flave gir/, whom her mafter had
beaten, I think it my duty to mention more at large; leaving to you
the determination on fa&s from a view of all the circumftances, and
declaring only my opinion of the law. A mafter may legally corret
his fervant with moderation, and with a view to his amendment; nor,
if the fervant thus corrected fhould die by fome misfortune unforefeen,
and unlikely to happen, would the mafter be guilty of any crime; but
if the corre®ion be immoderate, exceflive, unreafonable, cruel, the
party may have, if he live, a reparation in damages; or, if he die, the
mafter will be" guilty of manﬁat_lghter or of murder, ‘according to the
circumftances ; of manflaughter, if he gave the fatal blow in a fudden
burftof paflion, after violent provocation, with a weapon not likely to
. kill; of murder, if he had full time for deliberation and coolnefs ‘of
blood , and that, whether he intended to deftroy life, or only to chaftife
immoderately ; for the true fenfe of malice, to conftitute this borrible
crime, is MALIGNITY of Beart, of a difpafition to do mifchief, Which may
be afcertained by comparing the fault with the corre@ion; and the age
and condition of the perfon ftricken, with the force of the ftriker, and
the danger of the inftrument ufed by him. It is hardly needful to re-
. mark, that, in fuch cafes, a fervant and a flave, if fuch a relation be
known to our modern law, ftand precifely on the fame ground; as a
lord, ‘in feudal times, might indifputably have been convicted of murder
for killing his villain or his neife.

dn
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In the prefent cafe, you will hear the witnefles on one fide only; and
it is recommended by great lawyers, left enormous crimes fhould be
fmothered without a trial, that Grand Juries find fuch bills, as their
confciences oblige them to find at all, for the higheft degree in the
fcale, that the evidence fairly fupports, leaving it to the Petty Jury,
under the dire&ion of the Court, in queftions of /sw, either to hold
the prifoner guiltlefs, ‘or to afcertain the precife meafure of his gﬁilt
by their verdi¢t; but you are not abfolutely bound to follow this prac-
tice : you are bound to find the whole truth, as nearly as you can; and
if the evidence amount not, -in your confcientious opinion, to murder,
you may reject the bill for that crime, and find another for manflaugh-
ter ; nor ought it ever to be forgotten, that the great rule which all
thould obferve, from the petty juryman to the prince, is, to look on
the crime and eXample with the eye of feverity, but on the criminal,
as far as pofiible, with the eye of compaflion; fince it is the extremity
of evil, fays lord Bacon, ¢ When mercy has no commerce with mifery:”
yet it muit be added, that mercy is due to the publick alfo, who may
be great fufferers, if crimes actually committed efcape unpunifhed.

Another cafe, Gentlemen, calls for your ferious attention : a forgery
has been committed, either by the perfon accufed before me, or by his
accufer; which involves, not only the common guilt of that crime, az
sntent to defraud anvther, but allo a defign to qfec? his perfonal rights
in the higheft degree, and to abufe the procefs of this court by render-
ing it fubfervient to the purpofe of imprifoning a man, who ftood in the
way of others; and this attempt was to be forwarded. by the bafeft
{fubornation of perjury: it isa conteft between two brothers for a large
eftate; both the accufed and his accufer are Brdbmans of fome rank,
and have been ative in oppofite interefts; the low wretches, who
forged the bond, have confefled their a&, which was done, they fay,
at the inftigation of the accufed Brdbman; who denies any knowledge

VOL. III. 4 c of
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of their perfons, and infifts that his enemy muft have engaged them to
ruin him.  Your fagacity may enable you to difcover the truth; bnt
even in this cafe, you muft temper juftice with lenity, nor fuffer your-
felves to be influenced by the odioufnefs of the offence ; and in all cafes’
of forgery, permit me to recommend indi€tments for the mi{demefnor
only; fince very ftrong arguments have been ufed, both at home and
here, to prove that thé rigour of our modern law in punifhing that
crime with death, cannot be legally extended to thefe provinces. I
give no decided opinion yet on that point, nor on another, which may
be ftarted, whether, if the crime under confideration e a capital felony .
in India, an indi€ment will alfo lie as at common law, fince it has been
held that « felony merges or abforbs a mifdemefnor ; but I am prepared
to deliver my fentiments, and will deliver them fully, at a proper

time.

I turn from thefe cafes, with full confidence both in your juftice
and your benevolence, to a fubje¢t which has greatly moved me, and
on which the Grand Jury laft fummer prefented a ftrong addrefs to
the Court: I mean the condition of prifoners for debt in the jail of
Calcutta. It is much to be lamented that no method has yet been
devifed by Chriffian nations to keep defendants within the reach of
juftice, but that of confinement in a common prifon, where bad habits
are generally learned, and good ones generally difcontinued; where a
debtor, perhaps faultlefs, is with-holden from his occupations and from
his family, whilft he remains miferable himfelf, and ufelefs to the
publick. I cannot help thinking, that a better mode might be adopted,
with no confiderable expenfe to the ftate or to individuals, efpecially if
the debtors be workmen or artificers; and imprifonment in this country,
at this feafon, is to all a grievous calamity; to many in every feafon
from religious notions of a defilement, that reaches beyond the funeral
pile, worfe than inftant death: but, until the wifdom, goodnefs, and

power
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power of the legiflature, fhall co-operate for this end, we can only hope
to mitigate an evil which we cannot preveut. You may be affured
that no pains will be fpared by us in promoting the objet of the addrefs
which 1 have mentioned, that whatever can be legally done by the
Court, will not be omitted; and that, where our authority is limited,
we will apply to the executive government here, or, if neceffary; to
the fountain of all authority at home. It may, perhaps, be within
your province to {ee that afflition be not added to affli¢tion, and that
prifoners be not haraffed by exorbitant demaids:. I would not intimate
that any fuch are made by the prefent keeper of the jail, of whom 1
know no harm, and have heard a favourable charaéter ; but following
the {pirit of a benevolent fratute, now, I believe, expired, I earneftly
exhort you to inquire, whether any kind of extortion has been com-
mitted, or any fees exated beyond the moderate provifion of the law ;
that, if fuch enormity hath been pra&ifed, under the pretence of cuffom,
the authors of it may be punifhed, and the fufferers by it relieved.

There is another fubjeét which has made a deep impreflion on'my
mind, and you will, 1 truft, accompany, if not anticipate, my re-
marks on it: I mean the mifery of domeftick bondage, always afficting
enough in itfelf, and in this town often aggravated by the cruelty of
mafters.  Permit me here to requeft, ‘that you will not confider my
obfervations on this head as relating to the.death of the girl, for which
Ofborne is imprifoned ; but his act, whatever may be the guilt of it,
muft not preclude me from difcourfing. on other acts of the fame nature,
the confequences of which have not been fo dreadful. It is needlefs
to expatiate on the law (if it be law) of private flavery; but. 1 make
no fcruple to declare my own opinion, that abfolute unconditional flavery,
by which one human creature becomes the property of another, like a
horfe or an ox, is happily unknown to the laws of England, and that
no human law could give it a juft fanétion: yet, though 1 hate the

c2 word,
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word, the continuance of it, properly explained, can produce little
mifchief. I confider flaves as fervants under a contrall, exprefs or
implicd, and made either by themfelves, or by fuch perfons, as are
authorized by nature or law, ‘to contra& for them, until they attain a.
due age to cancel or confirm any compaé that may be difadvantagcous
to them: I have flaves, whom I refcued from death or mifery, but
confider them as other fervants, and fhall certainly tell them fo, when
they are old enough to comprehend the difference of the terms. Slaves,
then, if fo we muft call them, ought not to be trcated more feverely
than fervants by the year or by the month ; and the correction of them
fhould ever be proportioned to their offence : that it fhould never be
wanton or unjuft, all muft agree. Neverthelefs, I am aflured from
evidence, which, though not all judicially taken, has the ftrongeft
operation on my belief, that the condition of flaves within our jurifdic-
tion is beyond imagination deplorable ; and that cruelties are daily prac-
tifed on them, chiefly on thofe of the tendereft age and the weaker fex,
which, if it would not give me pain to repeat, and you to hear, yet,
for 'the honour of human nature, I thould forbear to- particularize : if I
except the Englyfh from this cenfure, it is not through partial affe&ion
to my own countrymen, but becaufe my information relates chiefly to
people of other nations, who likewife call themfelves Chriffians. Hardly
a man or a woman exifts in a corner of this populous town, who hath
not at leaft one flave child, either purchafed at a trifling price, or faved
perhaps from a death, that might have been fortunate, for a life, that
feldom fails of being miferable: many of you, I prefume, have feen
large boats filled with fuch children coming down the river for open
fale at Calcutta; nor can you be ignorant, that moft of them were
ftolen from their parents, or bought, perhaps, for a meafure of rice in
a time of fcarcity, and that the fale itfelf is a defiance of this govern-
ment, by violating one of its pofitive orders, which was made fome
years ago, after a confultation of the moft reputable Hindus in Calcutta,

who
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who condemned fuch a traffic, as rcpugnant‘ to their S¢ffra. The
number of fmallshoufes in which thefe vi&ims are pent, makes it,
indeed, very difficult for the fettlement at large to be apprized of their
condition ; and if the fufferers knew where or how to complain, their
very complaints may expofe them to ftill harther treatment ; to be tor-
tured, if remanded, or, if fet at liberty, to ftarve. Be not, however,
difcouraged by the difficulty of your inquiries: your vigilance cannot
but furmount it; and one great example of ‘a juft punithment, not
capital, will conduce more to the prevention of fimilar cruelties, than
the ftrongeft admonition or fevereft verbal reproof. Should the flave-
holders, through hardnefs of heart or confidence in their places of con-
cealment, perfift in their crimes, you will convince them, that their
punithment will certainly follow their offence, and the moft hardened
of them will, 1o doubt, difcontinue the conteft. Here, again, I may
fafely promife you, that, whatever the Court can do ‘in terminating
this evil, will cheerfully be done ; and if our concurrent labour thould
yet be found ineffc@ual, I confidently perfuade myfelf, that fuch regu-
lations of government will be adopted on our recommendation, as can-
not fail of infuring future protection to the injured, fupport to the
weak, and fome confolation at leaft to the wretched : but I once more
adjure you to difmifs thefe obfervations from your mind, when you
deliberate on the cafe of homicide, to confider them as pointed folely at
ads of cruelty, which make life miferable without caufing the Jofs of
it, and to find fuch bills as you cannot avoid finding, according to the
whole evidence before you, and to your opinion, after our dire&ions, of
the law refulting from it.

The laft offence which I fhall mention to you is fo general, that it
may affe@ every part of our proceedings in this Court, and fo atrocious,
that human nature, in which a fenfe of religion feems inherent, ftarts
at the name of it; I mean the wilful viclation of folemn oaths, without

the
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the fanéion of which, neither our fame, our properties, our freedom,
or our lives can be long fecure. Nevertliclefs, 1 have many reafons to
believe, and none to doubt, that affidavits of every imaginable fact may
as eafily be procured in the ftreets and markets of Calcutta,. efpecially
from the natives, as any other article of traffick. I need not exhort
you in general to prefent perjured witnefles, and their fuborners of every
clafs or perfuafion, but will detain you a few moments longer with a
remark or two on fuch inhabitants of thefe provinces, as profefs a belief
in Gop, and in Mbobammed, whom they call his prophet. All the
learned lawyers of his religion, with whom I have converfed in different
parts of India, have aflured me with one voice, that an oath by a My
liman is not held binding on bis confcience, unlefs it be taken iz zhe
exprefs name of the Almighty, and that cven then it is incomplete, unlefs
the witnefs, after having given his evidence, {wear again by the fame
awful name, that he bas fpoken nothing but the truth. Nor is this
abftrufe or refined learning, but generally known to Mobammedans of
every degree, who are fully apprized, that an imprecation on themfelves
and their families, even with the Koran on their heads, is in fa& no
oath at all; and that, if, having fworn that they wi// fpeak truth, they
ftill utter falfehoods, they can expiate their offence by certain religious
aufterities ; but that, if they forfwear themfelves in regard to evidence
already given, they cannot, -except by the divine mercy, cfcape mifery
in this world and in the next: it were to be withed, that the power of
abfolution, affumed by the Romifb pricfthood, were at leaft equally
limited. My inquiries into the Hindu laws have not yet enabled me
to give perfeét information on the fubje& of. oaths by the believers in
Brebma; but the firft of their law-books, both in antiquity and author-
ity, has been tranflated into’ Perfian at my requett ; and thence I learn,
that the mode of taking evidence from Hindus depends on e diftinction
of their cafis, but that the punithment of falfe cvidence extends rigour-
oufly to all, whether au oath be adminiftered or not; and many Brdh-

mans,
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mans, as well as other Hindus of rank, would rather perith than fubmit
to the ceremony of touching the leaf of the Tulafi, and the water of the -
Ganges, which their Siffras either do not mention at all, or confine to
petty caufes. It is ordained in the book of Menu, that a witnefs fhall
turn his face to the eaft or to the north; and, as this rule, whatever
may have given rife to it, is very ancient, a revival of it may have no
inconfiderable effe@: according to the fame legiflator, ¢ a Brdbman
¢ muft be fworn by his credit, a G/batri by bis arms, a Paifya by his
¢ grain, cattle and gold, and a Sudra by every crime that can be com-
¢ mitted;’ but the brevity of this text has made it obfcure, and open
to different interpretations. The fubjeét is, therefore, difficult for want
of accurate information, which, it is hoped, may in due time be pro-
cured, and made as publick as poffible. In general I obferve, that the
Hindu writers have exalted ideas of criminal juftice, and, in their figu-
rative ftyle, introduce the perfon of Punifbment with great fublimity :
¢ Punithment,” fay they, ¢ with a black complexion and a red eye,
¢ infpires terror, but alarms the guilty only ; Punithment guards thofe
¢ who fleep, nourifhes the people, fecures the ftate from calamity, and
¢ produces the happieft confe‘quenccs in a country, where it is juftly
¢ infli®ed; where unjuftly, the magiftrate cannot efcape cenfure, nor
¢ the nation, adverfity.’

Be it our care, Gentlenien, to avoid by all means the flighteft impu-
tation of injuftice among thofe, whom it is the lot of Britain to rule;
and, by giving them perfonal fecurity, with every reafonable indulgence
to their harmlefs prejudices, to conciliate their affection, while we pro-
mote their induftry, fo as to render our dominion over them a national
benefit: and may our beloved country in all its dependencies enjoy the
greateft of national bleflings, good Jaws duly adminftered in fettled peace!
for neither can the beft laws avail without a due.adminiftration of them,
nor could they be difpenfed with effec, if the fears and paflions of men
were engaged by the viciffitudesof war, or theagitation of civil difcontents.
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. CHARGE

GRAND JURY,

AT CALCUTTA, JUNE 10, 1787

GENTLEMEN OF THE GRAND JURY,

I SHOULD exceed the bounds of my duty, and detain you too
long from the difcharge of yours, if I were to expatiate on the great
variety of bufinefs, in which your . diligent exertions at the prefent -
feffion may be highly beneficial to the fettlement; and, indeed, whilft
I hold in my hand this terrible catalogue of grievous offerices, which
muft come under your confideration, I have ample materials for my
addrefs to you, without enlarging on fuch cafes, as may probably
be brought before you, but have not yet been the fubject of complaint
before a magiftrate.

The firft crime, which appears in the calendar, and of which three
perfonis are now accufed, (the fame number having been indicted
laft feffion) is the moft atrocious, that man, as a rational ,ér,cavture
and a member of civil focicty, can commit, Murder; but I will fpare
your feelings as well as my own the pain of dwelling on one of the
- ¥OL. III. ' D cafes,
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cafes, which you will hear but too foon; a cafe, fo horrible, that, if
it be true, fcarce any punifhment of the offender would be too fevere,
and, if falfe, the perjured. accufers deferve the utmoft feverity of our
law; which, in regard to perjuries affe@ing life, is, in my opinion,
too lenient. Another foul murder has been committed near Patna,
with every aggravation of the crime both in the motive and the
manner of it: but there is no dires? evidence againft the fuppofed
murderer. The woman, who will repeat her fad ftory to you, acually
faw her hufband, a native peafant, ftabbed by one foldicr, while two
held him; (and how highly it imports the honour of our government,
that the natives be proteted from the outrages of our foldiery, muft
be obvious to all) but the night was too dark for her to diftinguith
their faces. Circumftances only have induced a fufpicion, that LA
COSSE was the perpetrator of the crime; and they, it is true, may
be fallacious ; but, when many circumftances concur, they fometimes
amount to proof at leaft as ftrong as the teftimony of witnefles: that
the prifoner efcaped from the guard, who were bringing him to
the prefidency, he excufed, on his examination, by alledging a natural
- love of liberty, which, he urged, was perfeitly confiftent with in-
nocence ; but, unlefs you believe him innocent, it {feems the province
of a petit jury to determine, whether all the concurrent circumftances
indubitably prove him guilty. 1 proceed to offences far lefs dreadful
in themfelves, but almoft equally deferving of ‘your ferious attention s
for, if any thing ought particularly to affe® our minds, and make
us all extremely circumfpeé in our paffage through life, it is the
alarming confideration, that not only thc more violent emotions
of anger and hate, but even unguarded and idle words, have a
tendency toward bloodthed, and not unfrequently end in it. If this
be the cafe with men of underftanding and education, what muft
be expeded from the uncontrolled paffions, unimproved intelle&ts, and
habitual vices of the low multitude? For this rtcafon principally

I never
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I never think lightly of the petty complaints, as they are called, which
are brought before me: 1 know, that wrath and malice. will have
a vent; that they arc better fpent in a court of juftice than in black
and filent revenge; and that, if fuch ferpents be not cruthed in
the egg, there can be no fecurity againft the mortal effects of their
venom. You will  attend, therefore, 1 am confident, even to common
affaults; (for I nced not mention fuch as were made with any criminal
defign) and confider no breach of the peace as trivial, the confequence
of which may, poflibly at leaft, be the thedding ‘of human blood.
This rcafoning leads me to a fubject of the higheft importance to every
community ; and particularly (for many weighty reafons) to the inha-
bitants of this populous town : I mean thofe offences againft good morals
and good order, which fpring from the diffolute manners of the
populace, and branch out into all the diforders and evils, that can
affe& the comfort of focial beings.. Excefffve luxury, with which the
Afiaticks are too indifcriminately reproached in Eurgpe, exift indeed in
our fettlements, but not where it is ufually fuppofed; not in the
higher, but in the loweft, condition of men ; in our fervants, in the
common feamen frequenting our port, in the petty workmen and
thopkeepers of our ftreets and markets: there live the men, who,
to ufe the phrafe of an old ftatute, fleep by day and wake ar night
for the purpofes of gaming, debauchery, and intoxication. The
inebriating liquors, which are extra&ted from common trees, and
the ftupifying drugs, which are cafily procured from the fields and
thickets, afford fo cheap a gratification, that the loweft of mankind
purchafe openly, with a fmall part of their daily gains, enough of
both to incapacitate them by degrees for any thing that is good,
and render them capable of any thing that is evil ; and excefs in fwal-
lowing thefe poifons is fo general, that, if the ftate had rcally been
lighted up at the higher extremity, as it certainly is at the lower,
it muft inevitably have been confumed. - The mifchiefs, which

P 2 this
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this depravity occafions, it is needlefs to enumerate ; but, until fome
ordinance can be framed, -which fhall be juft in itfelf and conformable
to the fpirit of our laws (both which qualities ought to chara&terize
every regulation in the Britifh cmpire) the publick has no hope of
fecurity, gentlemen,” but from your vigilance. Diforderly houfes,
and places of refort for drinking and gaming, are indictable as publick
nuifances ; ‘and, though it would be the work of many feflions to
eradicate the evil, yet a few cxamples of juft punithment would
have a falutary effe@. You are too fenfible, I am fure, of the ad-
vantages arifing from a trial by jury in criminal cafes, to with for
a power in any hands of fimmary convittion, which the legiflaturc
has ‘not yet given, and which it always: gives with relutance ; and
1 perfuade myfelf, that the gentlemen of this fettlement are too
publick-fpirited to decline the trouble, which may attend the execution
of any ufeful law, whether it be neceflary to profecute offenders
by indi€tment, -or:to levy fmall penalties by a&ion in the Court
of Requefts.

Since I have mentioned gaming; 1 muft add, that it is a vice
- produced by lazinefs and avarice, and leading to diftrefs, which
aggravates, inftead of palliating, the offences frequently committed
in confequence of it. The moft common of thofe offences, among
the loweft of the people, are thbeft and robbery; and, if it be true,
as it was {worn before me, though not by a man who feemed worthy
of much "credit, that even the watch-houfes in this town are the
haunts of unreftrained and encouraged gamefters, we can expe&t
little benefit from watchmen who thus difcharge their important duties.
In fa& if we had a well ordered watch and ward in Calcutta (and
that we have not, is become a conftant fubjeé of amimadverfion
among the -natives of higher rank) we fhould not have. heard of
robberies committed by ruffians matked and armed, fuch as a few

months
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months ago attacked a Greek merchant in his houfe, without ever be-
ing apprehended; nor of burglaries committed by abandoned vaga-
bonds and night-walkers, who pafs through the ufual ftages of pro-
- fligacy, from idlenefs and vice to poverty, and from poverty to a refolu-
tion of invading the property of the honeft; after which, if they are
unpunithed, they proceed from crime to crime till they clofe their
career. in blood.

Having fpoken of the little credit, which I gave to the oath of a low
native, I cannot refrain from touching upon the frequency of perjury;
which feems to be committed by the meaneft and encouraged by fome
of the better fort, among the Hindus and Mufelmans, with as little re-
morfe as if it were a proof of ingenuity, or even a merit, inftead of
being, by their own exprefs laws, as gricvous a crime as man is capable
of committing. ' I cannot name this offence without emotion; for
(befides its natural enormity) it renders the difcharge of our publick
duty both difficult and painful in the higheft degree : it is not in caufes,
where Hindus or Mufelmans give evidence, that a fadt is proved, becaufe
it 1s {worn ; and we are compelled to take a greater latitude in judging
by probability and a comparifon of circumftances, than the ftritnefs of
Englifb judicature in general allows. With refpe& to the Mufelmans,
we can cftablith no ftronger fanétion than the oath now adminiftered
but, as to the Hindus, I cannot relinquith my opinion, that the moft
folemn poffible form ought to be adopted, either. by ordering all the
witnefles, who are to give cvidence, to be previoufly fworn by the
Brébman, our officer, in one of their own temples, or by fwearing
them in court before confecrated fre brought from fome altar of ac-
knowledged holinefs. The charter requires the moft binding form, and
we know from our own Brdbman, that the prefent form is not. the
moft binding ; fo that a doubt might be raifed even on the legality of
an indiGtment for violating an oath fo taken.  Until fome change can

be



22 CHARGE TO THE GRAND JURY.

be made (and change even from wrong to right has always its incon-
venience) we muft not forget to remind all Hindu witnefles from time
to time, that falfe evidence even by their own Shdfra’s, is the moft
heinous of crimes, and to adjure them by the name of GQD, (as a’
learned Brdbman at Nediya aflured me we were empowered to do, with-
out thocking their prejudices) to fpeak the whole truth and nothing
but the truth: but fuch, after all, is the corrupt ftate even of their
erroneous religion, that, if the mof binding form on the confciences of
good men could be known and eftablithed, therec would be few con-
{ciences to be bound by it; and, without exemplary punifhments of
a&ual perjury, fubornation of it, and attempts to fuborn, we fhall
never'be able to adminifter juftice among them with complete fatisfac-
tion. It has been urged, with fpecious good nature, ¢ that punifh-
“ ments lofe their effet by a frequent infli¢tion of them; that pain
“ becomes familiar to the evil hearted ; that every villain indulges a
¢ hope of fuffering in company; and that it is dangerous for-the com-
“ munity to know, how few honeft men are among them :’ but this
1s the language rather of benevolent fpeculation, than of attentive
obfervation and experience; for, as long as men exift in a ftate, who,
without fearing GOD, fear the law, and without horror of a crime,
tremble at the thought of punifhment, fo long it is ncceffary, that all
crimes clearly proved be certainly and ftri&ly punithed ; while few, it
muft be hoped, will fuffer, and all will be warned. Could any thing
induce me to with, that you, gentlemen, werc detained here from
your other bufinefs longer than a weck, it would be a defire of bring-
ing to immediate pain and difgrace, fuch witnefles as may perjure them-
felves during the remainder of the feflion.

That you fit only twice a year is alfo (if you will allow me to fpeak
openly) an evil which I frequently lament; fince the neceflity of keep-
ing accufed perfons within the reach of juftice obliges us to confine

in
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in prifon thofe who are charged with offences not bailable, or who
are unable to find fufficient bail ; fo that, if a charge is made foon
after the end of your fitting, the accufed muft remain fix months
in cuftody ; although it may afterwards be proved, that the accufation
was fuggefted by malice and fupported by perjury. Such cafes, we
muft hope, very feldom occur; but {o long an imprifonment, before
conviétion or even indiétment, is not conformable to the bemgnity
of our law : and permit me to requeft, that if any complaints be made
to you of exations or cruelty in the jailor and his fervants, or of their
loading prifoners with irons, except where there is imminent danger of
an efcape, efpecially if it be done with a view to extort money, you
will pay a ferious attention to the evidence adduced; fo that our
nation may never be juftly reproached for inhumanity; nor the
fevereft of misfortunes, lofs of liberty, be heightened under our govern-
ment by any additional hardfhip without redrefs.






CHARGE

TO THE

GRAND JURY,

AT.CALCUTTA, DECEMBER 4, 1788.

GENTLEMEN,

IF the unremitted vigilance of magiftrates, the diligent attention of
jurors, the approved excellence of our criminal laws, and the due inflic-
tion of adequate punifhments, could prevent the commiffion of crimes
in this greajt and increafing capital, I fhould not hold in my hand fo
long a catalogue of terrible offences, which are believed to have been
committed within the laft fix months by perfons under our jurifdi€tion ;
offences, which comprize nearly all, that cez be committed againft the
publick juftice, tranquillity, convenience, and trade, or againft the perfons,
houfes, and property of individuals, in protefting which the publick is
eflentially interefted. To difcourfe at large on each of thofe heads, as
they occur to me on infpeéting the calendar, would certainly be fuper-
fluous ; but it would ill become me to pafs them over in filence; for
the principlesl of -our criminal jurifprudence, and the cafes, in which
they are applied, may not be frefh in your memories ; and it cannot be
reafonably expected, that you fhould ftudy, as lawyers, the reports and

VOL. III. : E - treatifes,
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treatifes, however excellent, of Keryne and HALE, FosTER and
BrLAcksToNE, or the voluminous works, however accurate, of modern
compilers : I will take, therefore, a middle courfe, and confine myfelf
to fhort obfervations on thofe crimes only, of which the prifoners are
fpecifically accufed, fo as to affift your rccollection, and guide your
judgement in finding or rejeéting the feveral bills, that will, I know,
be prefented to you.

It gives me, in the firft place, inexpreffible pain, to fee no fewer
than four perfons charged with fo abominable an offence as corrupt
perjury, or the fubornation of it; and one of them, I obferve with
horror, is an Armenian by birth, and, in name at leaft, a Chriffion:
now, if all laws, human and divine, if all religions, the many falfe
and the one true, be thus openly defied, we muft abandon all hope of
- adminiftering juftice perfeétly; and, as much as I blame fevere corporal
punithments, efpecially thofe which mutilate the offender’s body, I
muft recommend a degree of feverity, if the wickednefs of man cannot
otherwife be reftrained. ~The cruel mutilations, practifed by the native
powers, are not only fhocking to humanity, but wholly inconfiftent
with the mildnefs of our fyftem ; nor do they conduce even to the end
propofed by them; fince it is the .certainty, not the cruelty, of punifth-
ment, that can operate on the fears of thofe, who fear nothing elfe:
the old Hindu courts, from a fanciful notion of punithing the offending
part, and depriving it of power to offend any more, would have cut out
the fongue of a perjured man and amputated the Aaend of a thief or a
forger ; while the Mohammedan punifhments, infli®ted at this day in the
Afiatick dominions of Britain, arc not lefs horrid, but have lefs appear-
ance of reafon. Happily we can fee no fuch horrors in Calcutta; but,
as our houfe of corre&ion, either through negle& or through want of
laborious employment, would, I fear, be a houfe of lazinefs, as tranf-
portation is out of the queftion, and as the pillory alone would hardly
be
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be thought thameful to thofe, who have no fenfe of fhame, it will be
advifable to indi& perjured men on the ftatute of ErLizaBeTH ; fince,
befides imprifonment for fix months, it inflicts, on default of paying a
confiderable fine, the punithment of having bot/ ears nailed to the pillory,
which, though painful at the time and perpetually ignominious, neither
cruelly mangles the human frame, nor deprives the offender, fhould he
repent and be induftrious, of gaining a fubfiftence by honeft labour.
Such indiétments will be the lefs exceptionable, becaufe, if any cafe
thould happen to be out of the ftatute, there may be a convittion, I
prefume, and confequently a fentence, as at common law.

Whatever be the caufe, I cannot but believe, fince it has been fworn
before me by an Engli/bman., who demanded fecurity for the peace,
that there are ftreets in this populous town, and one efpecially near
the Faujdar’s houfe, through which it is extremely perilous for
quiet men to pafs after funfet: they are inhabited, I am told, by
low European tavern-keepers of all nations, and one of them, Sterano
an Italian, will be accufed before you of a violent affault in his own
tavern, of which the probable confequence might have been the
death of an unoffending man. By the common law, which is al-
ways clearer and generally wifer than any ftatute, the keepers of taverns,
who permit frequent diforders in them, or harbour perfons of bad
repute, may be indicted and fined as for a common nuifance, and open

gaming-houfes are equally offenfive in the eye of law, as the
" haunts of profligate mifcreants and a temptation t6 pernicious vices ;
yet both are now fo numerous, that a peaceable native can hardly
fleep without difturbance from brawls or affrays, and dread of noc-
turnal robberies.  Venerable fathers of families have lately complained
to me with extreme anguith, that their fons had been ruined in
thofe feminaries of wickednefs; yet fo relaxed are the principles even
of the richer natives, that actions have been brought by an opulent

E2 Hindu
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Hindu for money advanced folely to fupport a common gaming-houfe,
in the profits of which he had a confiderable thare ; and the tranfaétion
was avowed by him. with as much counfidence, as if it had been
perfetly juftifiable by our laws and by his own. From whatever
caufe thofe’ diforders proceed, whether from illicit gains accruing
to unauthorized licencers and protectors, or from wilful negligence
in the low fervants of thofc, who are intrufted with the office of
high conftables, they are deftruétive to individuals, injurious to the
publick, and dcferving of your ferious inveftigation.

Cheats, of which two or three appear next in the calendar, are
ufually reckoned offences againft publick trade: to this head are alfo
referred thofe deceitful practices and artful contrivances, by which
even a’ wary .individual may be defrauded of his money or goods 3
but you will confider fome kind of artifice or device as effential
to the criminality of a fraud; fince a mere palpable falfehood, which
no man of ordinary underftanding would implicitly believe, and
_an impofition by means of it, which any man of ordinary prudence
would have avoided, feems no crime againft the publick, who cannot
feel themfelves injured, becaufe a fool happens to fuffer by his folly.
There is an offence, which moﬁ ferioufly affeéts the trade of the
community, and which the common law punifthed for that reafon
with fine and imprifonment ; I mean that of buying the whole of any
commodity with a defign. to rajfe the price of it ar the pleafure of
the buyer ; fince, if that were allowed, the price of commodities would
entirely depend on the difcretion of oné or two wealthy individuals :
it appears from an ancient record, that {o bafc a defign is equally
punithable, whether any of the commodity engroffed be aétually
refold, or not; and a combination of feveral rich men with {5
bad a view would, I doubt not, be held a mifdemeinor injurious
to publick trade. Reafon applies this principle to the engroffing

of
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of rice and other grain; but good policy forbids the application
of it in practice, efpecially in thefe Indian provinces; for if, in the
time of a mere dearth, fuch engroffers were punithed and their hoards
diffipated, no reflource would ordinarily be left againft future calamity,
and a fecond bad feafon might caufe all the horrors of a famine:
but coined filver is a commodity of a lefs delicate nature; and, though
the aftual quantity of it in Calcutta may have been reduced by various
caufes, yet there is juft ground for a fufpicion, that the artifices
of feveral combined and wealthy Sarrafs, or money-changers, have
raifed the difcount, on the exchange of gold mohrs for filver, to
fo enormous a degree as to affet all commercial tranfa&ions in
Bengal.. Now, though it be difficult to give pofitive proof of fuch
intentions and combinations, yet, if legal evidence of them be fairly
obtained, the .dread of imprifonment would operate more forcibly
on the monied natives, efpecially the Hindus, than the fear of
a pecuniary mulét or of publick cenfure.

On the rules of law concerning Ahomicide, we have unhappily had
frequent occafions to deliver our concurrent opinions; but, a fatal
error feeming ftill to prevail, that an aéfual intention to kill is eflential
to the crime of murder, I will recapitulate in few: words the dotrine,
on which 1 formerly enlarged. When you have certain evidence;
that the perfon, who is faid to have been killed, is really dead (for
that faét fhould in the firft place be incontrovertibly proved) you
will” confider, whether any:.aé? of thc perfon accufed was either
the caufe, or the occafion, of the death; next, whether it was a lawful,
or an zén/awfztl, act, and, if legal 'in itfelf, whether it was regfonable
and moderate, or wviclent and cruel; if illegal, whether it was done in
a fudden burft of paffion and with a weapon unlikely to deftroy life,
or coolly and with apparent malignity of difpofition 5 for, in that cafe,
if death enfue by an a&, of which it might, though not allually

mntended,
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intended, be the probable confequence, the offence will certainly be
 murder; the effence of which is not merely a defign 2o kill, but
a depraved and malignant heart cvinced by the coolnefs of the deed,
or the danger of the inftrument ufed, or any other circumftances,
by which malice may plainly appear: you will too foon be called
upon to apply thefe principles in a variety of cafes;-and it furely
imports our honour as a great nation, and becomes our charaéter
as juft men, that whoever deprives another of life thould be openly
tried, and cither acquitted or condemned by thofe laws, from which
he would have fought protettion, if he had himfelf been injured.

Several natives have been committed for burglarious enmtries ac-
companied, in moft inftances, with actual #hef?; and, fince the
petit jury may in thofe cafes convi&t of the Jarciny alone, if the
proof of a burglarious a& be deficient or doubtful, it will be right,
as in cafes of homicide, to find your bills for the capital felony,
when the evidence before you fhall fairly fupport the charge; but
on fimple burglary, that is, when the felonious intent has not been
executed, I muft offer a few fhort obfervations. There are five
ingredients in this offence, according to the five parts of its well-
known definition, and relating to the circumftances of time, place,
breaking, entry, and intent: the time muft be nght; the place, a
dwelling-houfe, or parcel of it ; the breaking, either with fome degrec
of force, or by fpecial implication; the entry, with part of the body
at leaft, or with an nffrument ufed by it; and the intent, to commit
a felony.- In refpett of time and intent the law is wery foric#;
rather lefs firit as to the place; and f/ /Zf, it fhould feem, as
to the breaking and entry; now, in the cafe of Herr and
Sancar (whofe crime, if they really be guilty, was highly ag-
gravated by the grofs violation of their duty as publick watch-
men) you will probably have no doubt in regard to the #me and

place,
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place, and very little as to their snzent, if you believe that they had
rubbed their faces and bodies with white powder to look like Europeans;
but, as to the breaking and entry, there are fome doubts, which nothing
- but full evidence can remove. They were caught, it has been fworn,
on the ferrace of a detached houfe inhabited by a Hindx, and built in
the fathion of Bengal; and it is now believed, that they degar with
climbing into a fmall room, or recefs, communicating with a private
apartment, and ufed for the purpofes of a water-clofet in a London-
houfe, but enclofed by a breaftwork of bricks, and open at the top, the
nature of the place in this climate not admitting, without extreme
inconvenience and even danger to the family, of fuch a covering as
would exclude frefh air: the cornice over the door of the apartment
was broken, together with part of the wall, either by accident in laying
hold of it, or by defign to facilitate the afcent on the terrace, which
was itfelf enclofed by a baluftrade. Although a terrace on a houfetop,
in the warm regions of Afia, has been immemorially confidered as an
apartment of the houfe both for converfation in the evening and for
flamber at night ; although, like a varanda furrounded by rails or para-
pets, it is as much enclofed as the nature and defign of it will allow;
and although a noturnal invafion either of a terrace or a varanda, in a
country where doors and windows muft be left open night and day,
would occafion terror and generally be punithed with inftant death, if
the affailed were better armed than the aflailant; yet, in favour of lifes
it may forcibly be urged, that the penal law of England ought not to be
- extended, by mere argument and analogy, to varandas and terraces ; but
whether the place, which has been defcribed, was actually a room 7z
the houfc, and whether the prifoners broke and entered it with a felo-
nious intent, will beft be determined by the petit jury ;- while the court
will confider, whether an enzry by night into fuch a place and with fuch
a defign be not as burglarious in the eye of our law as a mere defcent by
a chimney in England. As to the defence of the two watchmen, that

they
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they were only difcharging their duty, inftead of violating it, the law
will never fuffer itfelf to be infulted by fuch pretences; and, if it be
proved, that Visunuram, (who attempted by the authority of the
Company’s badge to procure the releafe of his fon-in-law and the affo-
ciate, and even gave reafon by his menaces to believe, that he meant to
refeue them), Anew of the felonious defign, you will confider him as an
acceflory after the fa&; or, as a principal in it, if he was conftruétively
prefent by keeping guard near the houfe, while they broke and entered
it.  On this occafion I impute no blame to the two gentlemen, who a&
as high conftables in Calcutta, except that they do not feem to have
taken, as they certainly fhould have done, from the low natives, whom
they employ, fufficient fecurity for their good behaviour and for the

faithful difcharge of their duty.

The Armenian, whom 1 mentioncd under the head of perjury, being
alfo charged with having forged the bond, to the due cxecution of
‘which ‘he pofitively {wore after ftrong and repeated warnings by an
interpreter of his own nation, the great queftion again rifes, ¢ Whether
¢ the modern ftatute, which makes forgery capital, extend, or not, to
¢ thefe Indian territorics.”” On the fulleft confideration, I think the
negative fupported by ftronger reafons than the affirmative : the ftatute
in queftion feems to have becn made on the {pur of the time ; its prin-
cipal objet was to fupport the paper-credit of England, which had juft
betore been affected by forgeries of bank-notcs; and it contains expref-
fions, which feem to indicate a local operation ; the punithment, which
it inflicts, gocs beyond the law of nature, and the Britifb laws appear to
have been introduced into {zdia by a charter preceding the ftatute, fo
far at leaft as to bring this country within the general rule. Neverthe-
lefs, I ftill think the queftion debatable : I fee it, as I lately told the
fenior judge, who agrees with me, rather with the light of the rifing
than with that of the meridian, fun; and the learned argument of the

judge,
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judge, who differs from us, has rendered the point fufficiently doubtful,
to make me with for a decifion of it by the higheft authority at the
fountain-head of juftice: yet the reafons urged on the oppofite fide fo
far turn the {cale, as to juftify me in recommending an indiétment on
the ftatute of ErL1zABETH, efpecially as a conviction on the modern
ftatute would not at prefent be followed by execution; and if the
perfon convicted fhould fubmit to a long imprifonment rather than
exercife the power, which would be given him, of appealing to
the king in council, it might end in his cfcaping any punithment,
or in his being punifthed capitally at fo diftant a time, that ‘the
offence might be forgotten by the publick, and the great obje& of all
penal ftatutes wholly fruftrated.

Whenever it fhall be my turn to addrefs you, gentlemen, I will
never defift from recommending to your ferious attention the ftate
of the gaol, the condition of the prifoners ; the condu& of the gaolér
and his fervants. The facility of efcaping from it has, 1 prefume,
fince your memorial to the government on that fubject, been wholly
or nearly removed; but, even if the conftru¢tion of the prifon thould
render efcapes cafy, that would be a reafon for the fheriff and his
officers to increafe their vigilance in proportion to its neceffity, inftead
of abating their diligence by violating pofitive law : now I hold it
a violation of pofitive law to hamper any prifoners with irons before
convi&tion, unlefs they hehave in an unruly manner, or by fome
attempt or overt aé induce a juft fufpicion of their .intention to
efcape ; nor ought any difcretionary power to be left to fuch perfons,
as muft have the care of gaols, who are always men without educa-
tion, and might eafily be tempted to fet a price on light fetters,
or on a total exemption from them. '

VOL. III. F I conclude
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I conclude with obferving, that, as three or four magiftrates cannot
poffibly fecure the peace of this important capital, fo it is morally
impoflible, that all the petty offences committed in it from day
to day can be legally and fpeedily punithed, with due terrar to other -
offenders, while two feffions only are holden in each year; and with
exprefling my firm perfuafion, that, if any legiflative provifion fhould
increafc your trouble as grand jury-men, and that of the gentlemen,
who ferve on petit juries, you will all remember, that a degree
of trouble is the price, which we pay for our common liberty;
and that our common liberty, for which no price would be dear,
will then only fall, when our conftitutional mode of trial fhall
be fuperfeded by fummary jurifdi€tions, but will totter, when
Englifbmen of education and property fhall ceafe, through their love
of cafe, to fhow by their perfonal exertions a warm alacrity for

the fupport of it.
L]
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GRAND JURY,

AT CALCUTTA, JUNE 10, 1790.

GENTLEMEN,

I CANNOT have the pleafure, which I expeted, of informing
you, that few prifoners are named in the calendar: fewer, indeed,
appear in it, than we have lately feen at our feffions ; and among the
offences, with which they are charged, I perceive none, that feem to
call for particular notice ; none, that can here prove capital, except a
cafe or two of felonious homicide and three or four of burglarious
entries, on which I fhall incidentally touch; and there certainly are
none, on the nature apd degrees of which you have not, on’ former
occafiohs, received ample inftruétion from charges delivered by
my brethren or by myfelf. It might therefore feem, that no materials
occur for a charge at the opening of the prefent feffion, and that
it might be fufficient to difmifs you, with declaring my perfect
confidence in your vigilant attention to the whole extent ‘of your
duty ; but, fince it has been ufual to ‘detain you a fhort time with the

formal difcourfe, I take this opportunity of doing that, which has not,
I believe,
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I believe, been any where done in any difcourfe either fpoken or
written, and which you will find, I am perfuaded, neither ufelefs nor
unacceptable : having no diflike to novelty, when utility accompanies
it, I propofe to give you a coucife, but, as far as I am able, a per-
fpicuous, comment on the general form of the Oath, which you have
taken, and on Sy material word, which occurs in it ; nor will you
imagine, that it is too clear to need illuftration, when I aflure you,
that I did not myfelf underftand it entirely, till I had very attentively
read and very fully confidered it; and that parts of it have appeared
ambiguous to grand juries themfelves, I know from the queftions
which have occafionally been put by them to the court, and often
privately to me by fome of them, who were my intimate friends.
You will not hear from me any common topicks on the fanétion
of oaths, which to men of education and principle would be needlefs
and unbecoming; nor any difplay of antiquarian lterature, which
would here be idly oftentatious ; nor any fubtil and abftrufe doirines,
which my fubje&t will by no means require; nor any exhortation
to the confcientious difcharge of your office, which would, I know, be
fuperfluous . it has truly, indeed, been faid, that ¢ He, who ad-
« monifhes another to do that, which the other atually does, rather
“ commends than exhorts, and only conveys applaufe in the form
¢ of an admonition ;” but I wifth to avoid addrefling you perfonally: .
1 fhall {peak to you as to a grand inqueft in the abftraét, and offer
fuch rules as may be applied to pratice by all, who fhall at any time
ferve their country in the chara&ter, which you now fuftain. It
is not as a cafuift, a metaphyfician, or an antiquary, but as a lawyer
merely, that I fhall explain the true fenfe of your oath, at leaft
as I underftand it; and I begin with a ruling principle, univerfally
admitted, which you may confider as a key to the whole form,
and which to fome parts of it will be clearly and forcibly applied.

' The
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.The intention of that power, which impofes an oath, is the fole
interpreter of its meaning, the guide of thofe, who take it, and the
meafure of their duty. Now, fince your oath is impofed by the law,
the intent of the Jaw muft be the pole-ftar, by which you are to direct
your courfe. Your obligation in confcience depcrids, it is true, on
your fincere opinion of that intent; but, fince the intention of the
law is frequently {o deep as to elude a fuperficial view, you are bound
in confcience to examine it minutely, and to feek afliftance from thofe,
whofe office it is to difcover and to declare it. From the imperfetion
of all human things, it is not always poffible to avoid ambiguity
of language; and the intention of the law may fometimes be larger,
fometimes narrower, than the verbal expreflion. Of an intention
more extenfive than the words I will give you one ftrong example:
we take a prefcribed oath, as judges, that ¢ we will to the beft
« of ‘our knowledge, fkill, and judgment, duly and juffly execute our
« offices, and wmpartially admimifier juflice in every .caufe, matter, or
¢ thing, which fhall come before us.” To a& duly, jufly, and
impartially feems no more than what is required of Arbitrators, and
might be thought confiftent with  judgments given according to
our own opinions of what is juft and right, or, in other words, according
to our honeft difcretion; the very mode of judging, which, from
a wife diftruft of human integrity, it is the chief ufe of eftablithed
law to preclude; and, fince the conftitutional, or publick, law, of
which we know the intent, was the impofer of our oath, we interpret
it conforrhably to that intent, and hold ourfelves bound, on queftions
of fait, to give true judgments according to the evidence, and, on
queftions ‘merely /Jgal, to decide according to Jaw; even though, as
men, we may in particular -cafes think the law too auftere or too
narrow, and may wifh it changed by the only power that can
change it; for we are to declare the law, not to make it. That

the intent may be lefs extenfive than the popular fenfe of the
words
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words ufed, we fhall fee in your oath, when we come to the
application of this introdutory maxim.

Your oath, as you may have obferved, is a fingle. period.confifting
of four members or_ divifions; and it is a period correétly fo called, or
in the form, as it were, of a circle; the awful phrafe at the conclufion
being manifeftly conneéted in fenfe with the beginning of it: ¢ So may
<« GOD help you, as you thall duly pérform the promifes, which you
« call on him to atteft, and which are diftinétly enumerated.”” The
phrafe, which makes the whole period conditional (for it is not impera-
tive, as the firft words of each divifion might feem to imply) is placed
at the end, for the purpofe of your kiffing the gofpel, as foon as the
name of GOD has been pronounced, and thus making the whole oath
your own, though it has only been read to you by the officer. I called it
an awful phrafe, becaufe, though in form it invokes the fupreme being
as a defender, yet by implication it addrefles Him as an avenger; and,
though it openly exprefles a benediétion, yet it virtually implies an
imprecation ; the expreflion could not be full, without raifing too
violent and too painful an image ; and filence, on this occafion as on
many others, is more fublime than the ftrongeft eloquence. The period
thus connected has this apparent meaning: - May the divine aid be
¢ granted to you, if the promifes now made be performed ; and with=
« drawn, if they be violated I’2 than which a fublimer idea could not
enter the mind of man; fince it is a clear dedu&ion of reafon, that the
bare fufpeufion of the divine energy but for a moment would caufe the
inftantaneous diffolution of all worlds, and the tumultuous extin&tion of
all, who inhabit them. You will readily believe, ‘that I difclaim Ja]l
idea even of the poffibility, that you fhould knowingly violate fuch
promifes ; but (left any part of my fubject fhould pafs unnoticed) it is
proper to obferve, that a diftinétion has been taken in the fecular or
external forum, which the internal, or that of confcience, could never

have
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have made, between an oath, which is gffertive, and relates to fome
fa&, paft or prefent, and an oath, which is promiffery, and relates to
fome future a&t. A narrownefs, perhaps, in the old definition of per-
jury gave rife to the opinion, that it can only be committed in a legal
fenfe by a falfe denial or by a falfe affertion ; but it muft furely appear
ftrange, that, when half the bufinefs of our civil courts confifts in
enforcing the performance of promifes or giving damages for the
breach of them, our criminal courts thould think it lefs than perjury to
‘violate in any cafe, either by word or deed, a promife confirmed by the
ftrongeft and holieft of fanétions: reafon furely ditates, that perjury
may be committed both 7z the a& of fwearing by a falfe aflertion, and
after the a& by wilfully violating in any refpeét an oath- previoufly
taken ; and the confciences of men ought not to be enfnared by fubtil
diftin€tions without any fubftantial difference. On this point, however,
I need not infift; and I only mentioned it, becaufe it applies to the
principal verbs in the four divifions of your oath, on which I now pro-

ceed to cnlarge._

The firft condition is, that you fball diligently inquire, and make true
prefentment, of all fuch matters and things, as fball here be given you in
charge, or otherwife come to your knowledge touching this prefent fervice.
Inquiry, or {earch and examination, is a word completely underftood
in its popular fenfe; but it is here ufed with technical propriety, fince
you are called 7nguirors by fome old writers, and the grand ingueft by
many of the moderns; and in this fentence the ufe of it is the more
proper, becaufe it not only comprehends the examination of witnefles on
bills prefented to you by third perfons, but alfo the inveffigation of thofe
matters, which may have attracted your notice without the interven-
tion of profecutors, and which you may yourfelves pr‘e(ent to the
court, after bills have been prepared at your requeft. With a fimilar

defign of including both modes, the word prefentment (as the refult of
your
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your inquiry) immediately follows; fince that word, which is very
comprehenfive, extends to indifments by private individuals in the
" name of the king, and to thofe, which are commonly diftinguithed as
prefentments by the grand jury. !

. ‘What the law underftands by #rue, we fhall prefently fee, when we
come to the fourth and laft member of thie period; but it is of great
importance to explain the legal meaning of diligence ; and 1 am clearly
of opinion, that it means in your cafe, the fame degree of care and
induftry, that each of you would feverally apply to his own temporal
affairs, or all of you colletively to fuch worldly interefis as might jointly
concern you. 1 affume with confidence, that all fubjedts of the fame
dominion are engaged to one another by an imp[z'ec? contraét; a principle
equally clear and ufeful, and leading to conclufions of the higheft mo-
ment in morality and politicks. Some writers on ethicks, who have
been taught, that popular principles are not the way to preferment,
deny it; and, after deriding the notion of a contra® without a name,
challenge us to produce, a well-known forenfick name for the focial
contraét ; but not to urge, that -many valid and ufeful contralls are
innominate, the very name, which they call for, is comprized in the
epithet, which they ufe: it is the contra&t of fociety or . partner/bip,
differing only in extent, but not in kind, from the civil and private
affociation univerfally known and practifed. Now, fince a partner
both receives and confers a benefit, fuch diligence is required of Him,
as he would ufe in his own concerns, and the fame diligence is de- .
manded of you for a fimilar reafon; not lefs, becaufe you are benefited
by the laws of your country, under which you at, and natural equity
prefcribes, that every benefit thould have an adequate ‘return; not
more, becaufe, at the fame time, you confer a benefit, and natural
equity forbids, that a benefit fhould be burdenfome to thofe who confer
it.  Our law, which approximates to the perfetion of reafon, impofes

no
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no burden, that is unreafonable ; and, if any of you doubt in particular
cafes (as fome in your fituation have naturally doubted) what ought
to be the meafure of your care and attendance, you necd only atk
your own hearts, what degrec of them arc due to your private
affairs of importance.

Next come the Jubjeéts of your inquiry and prefentments under two
heads; firft, fuch as may be given you in charge; and, fecondly, fuch
as may come to your knowledge independently of the charge, but relat-
ing to the prefent bufinefs, that is, to the legal redrefs of all publick
wrongs, or the adminiftration of criminal juftice. In old times it was
ufual, for all the articles of inquiry to be read at fome length as part of
the charge, after a general exhortation by the judge ; and, if that mode
had continued, the latter part of this divifion, as included in the former
would have been fuperfluous ; whence we may infer, that the prefent
Jform of your oath is not of the higheft antiquity, though the following
member of it be certainly very ancient, and the fubftance of the whole
may be traced back to the time of the Saxoz princes.

Of the fecond condition, that you fball keep fecret the king’s counfel,
your own, and that of your fellows, the meaning might have been
exprefled with more perfpicuity.- To declare at an improper time, and
in an unfit place, what perfons have been indi€ted, might give traitors,
confpirators, and other great offenders an opportunity of abfconding,
before they could be apprehended, or impel them perhaps to ftrike fome
defperate blow ; and fuch a premature difclofure might defeat the pur-
pofes of the law. It appears from the book of 4ffes, that in the reign
of EpwaRD the Third a grand juror was indicted as @ felon for fuch a
difcovery, but, as he was acquitted, the law remained undecided ; and,
though juftice SHARDELOW declared, that in the opinion of {fome judges,
a difcovery by an indi€tor might be #reafor (meaning, I prefume, where .

VOL. III, . : G a traitor
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a traitor had been indiéted, and the grand juror intended to facilitate
his efcape) yet the wifeft judges in latter times have exploded and
refuted the doérine in GEorGE’s cafe, and hold fuch a difcovery to be
merely a great mifprifion accompanied with the guilt of perjury. The’
counfel or purpofe, of the king is formally comprifed in every profecu-
tion: it becomes in part your counfel, when you have unanimoufly
concurred in finding the bill ; and, when it has been found by a majority
of your whole number, it is their counfel, which the diflentient muft
not difclofe ; for a grand juror, therefore, to reveal cither his own aéts
and opinions, or thofc of his fellows, might have an effect equally dan-
gerous ; and, though the generality of your promife might, if its prin-
cipal fcope only were confidered, be reftrained to particular cafes, yet it
is the fafer way in all cafes, to maintain an impenetrable referve on all
bufinefs begun or concluded, that is, on the form of the indi¢tment, the
evidence in fupport of it, and the fat of its being found or rejected ;
except when you bring in your bills or have occafion to confult the

court.

Thirdly, you implore the divine help on condition, that you prefent
no perfon from hatred, malice, or ill will, nor leave any thing unprefented
from fear, favour, or affection. Thefe words are a paraphrafe on a
ftronger and more elegant form preferved in the law of ETHELRED,
by which the grand inqueft were compelled to fwear, that they would
accufe none, whom they believed innocent, nor conceal any, whom they
thought guilty. To be free from partial affetions and preconceived
opinions, from refentment and from regard, from all prepofleflions,
that might incline you to reject bills, or to find them true, is a duty
common to all who are concerned in the adminiftration of juftice ;
and, though different motives are enumerated by way of example, yet
the plain intent of the whole fentence is, that, from no motive what-
foever, neither from the darker paffions of envy or wrath, nor from the

amiable
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amiable affeftions of compaflion and benignity, fhall you bring the
guiltlefs into trouble, nor {creen probable guilt from a full and impartial
trial. You will remember and emulate on this occafion the fublime
attributes of your guide, the Law, which cannot be more ftrongly
exprefled, than in the manly diction of the high minded and eloquent
ALGERNON SIDNEY: ¢ The good of a people ought to be fixed on a
“ more folid foundation than the flucttuating will or fallible under-
¢ ftanding of one or a few : for this reafon law is cftablithed, which
¢« no paffion can difturb. It is void of defire and fear, of luft and -
“ anger; it is purc difpaflionate mind ; written reafon, retaining fome
“ meafure of the divine perfection: it enjoins not that, which pleafes
¢« a weak, frail man, but, without any regard to perfons, commands
¢« what is good, and punifhes evil in all, whether noble or bafe, rich or
“ poor, high or low : it is deaf, inexorable, inflexible.”’

The preceding member of the period containing a negative condition,
you are laftly, prefented with it in pofitive form ; that you fball prefent
all things (not partially, but) truly as they come to your knowledge, accord-
ing to the beft of your underflanding. Here we return to the phrafe,
with which we began, of a #rue prefentment which you are bound to
make, of all things relating to the bufinefs of the feffion, as truly as
you are enabled to make it, according to fuch evidence as you have
before you, and by fuch an exertion of your intelle¢tual powers, as all
fenfible men would apply to their own concerns; for {o the law inter~
prets in your cafe the fuperlative éeff, not meaning, as in our, (for
reafons not applicable to your) that painful and intenfe application of
mind, with which a mathematician folves the moft abftrufe problem,
or a judge decides the moft intricate caufe. The only remaining doubt
is, what the law means by a frue prefentment; for what the law means,
muft be the rule of our interpretation, and the meafure of your duty.

Sir MaTtuew HALE, whom I always name with applaufe, was of
opiniou,
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opinion, that if probable evidence be given for the king, the grand
inqueft ought to find the bill z7ue; for it is but an accufation, that is,
the denunciation of a perfon, who, as they verily believe, ought to be
tried : this opinion has been attacked with fome warmth ; bécaufe the
grand jury are {worn, it is faid, zo prefent the whole truth, and, it is added
erroneoufly, nothing but the truth, and ought, thercfore to have zbe fame
perfuafion, that an indi€tment is true, with the petit jury, who take the
fame oath. I conceive the opinion of that great judge to be, if we
rightly underftand it, confonant to law. He could not mean a remote
and light probability, or flender furmife, but ufed the word probable,
in a ftrong and imphatical fenfe, for an approximation to the truth
as far as the grand jury can fafely affert it. Probability has many
fthades or degrees, from the weakeft, which borders on negation,
to the ftrongeft, which touches the confines of certainty ; and he ufes
the pofitive degree intenfively, as the word diligent is ufed by the Roman
Jawyers: that you, who hear only one fide, thould have tke fame
perfuafion with the petit jury, who hear both fides, is impoffible ; and
the law requires no impofibility. Nor is the word #ruze invariably
oppofed to falfe, but often, both in popular and technical language,
means corrett or exalt, faithful or juff: a verdi&t is true, when it
is exattly conformable to the evidence, though many fuch verdiéts have
proved, in a {triét and logical fenfe, unhappily falfe. To prevent
miftakes the word is qualified, in the oath of petit jurors, by the
phrafe according to the evidence, and in yours by the words as the things
Sball come to your kmowledge. 'The law intends generally, that the
guilty fhall be punifhed and the innocent juftified, but particularly,
that you, gentlemen, fhould find on good grounds a juft accufation,
and that the petit jury, having heard both accufation and defence,
fhould weigh the whole evidence and give their verdit?, or true faying,
according to the preponderant fcale. Lamsarp applies the word
verdi? to an indi@tment, becaufc it is #rue, as far as cvidence on

one
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one fide can eftablith the truth. The refult of my ’rcafoning 15,
that you fhould be perfuaded, as far as you have knowledge, that
the accufation is juft, and the bill true in fubffance. As to mere form,
it is not the intention of the law, that you fhould precifely afcertain
the truth of it: for inftance, the offence muft be laid on a certain
day before the feflion, which is one day in law ; but on what particular
day is of no confequence ; and what the law pronounces immaterial,
cannot be material in confcience of which the law, as we have
eftablithed, is the guide. Again; the law fuppofes, that atrocious
offenders muft have abandoned the fear of Gop; yet a wretch, who
had abandoned every thing elfe, confefled before his execution in the
north of England, that, in the very moment before he murdered a
{leeping man, he meditated on the awfulnefs of the divie Majefty,
and implored on his kneces a deliverance from temptation : had fuch a
mixture of religion and wickednefs been proved before the grand
inqueft, they would not furely have thought themfelves bound by their
oath, to put a negative on the formal phrafe in the indiétment. Let
us now return to the calendar: when you find a bill for murder
or burglary, as a regard for publick juftice, and a tendernefs for the
party accufed, may in many cafes require, you conform to the
intention of the law, and are not underftood to affert the abfolute
verity, but to prefer a juft accufation; leaving the petit jury, with
the affiftance of the court, to afcertain the precife degree of guilt;
for it is neither confiftent with the ftri¢t juftice of the law, that a great
offence fhould be ﬁiﬂed, nor with its provident benignity, that a
man, who muft be acquitted and difcharged if his cafe be found
fpecially, fhould be liable many years afterwards, when all his
witnefles may be dcad, to an indi€tment for a capital crime. Never-
thelefs, if you believe on the evidence for the profecution, that there
was no malice, or that any one ingredient of burglary was out of
the cafe, you are at liberty, no doubt, to reject the bills, and to call

for
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GENTLEMEN OF THE GRAND INQUEST,

IF any point of criminal law, a full difcuffion of which might ferve
to guide you in finding or rejecting bills, or in defiring new ones to be
prepared, either arofe from faéts within my private knowledge or could
be colleted from this calendar, you would not find me reluétant, merely
for the fake of faving my own trouble or your time, in enlarging on it
copioufly to the beft of my abilities; but no fuch point really occurs.
There are only two commitments by myfelf, and thofe in cafes of fo
little moment, (though it was impoflible to pafs them over without
notice). that I had no doubt of bail being given by the parties com-
mitted ; and, as to the treatment of prifoners before convition, (a
fubje&, which I always had much at heart) I have the pleafure of
believing, that the keeper of the prifon is fully apprized of his duty on
that head, and would on no account apply any rigorous mode of con-
finement to perfons, whom the law prefumes innocent and only detains
for a fair trial, unlefs they fhould prove intraétable and riotous, or had
attempted an efcape. As to the calendar, it fpecifies only twenty-fix

new
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new commitments, the other perfons named in it having been indiéted
at a former feffion; and of that number, three are cafes of homicide ;
two, of perjury; and one, of robbery ; befides which there are feveral
aggravated affaults, grand larcinies, and cheats or criminal frauds;
offences, on which the law (as far as you are concerned in knowing it)
is cither fo clear in itfelf, or has been made fo clear by concurrent opi-
nions delivered from this bench, that it would at prefent be {fuperfluous
to expatiate on it: the reft are petit larcinies, common affaults, and infe-
riour mifdemeancrs; the comparative number of which in this calendar
fuggefts one topick, which I will very thortly difcufs ; requefting you
to be affured, that I intend no difrefpet to any one living, even if my
opinion fhould differ (which I do not know) from that of others prefent
or abfent: much lefs do I mean to infinuate, that you can fail to pay
the utmoft attention even to the moft trivial cafes, that can be brought
before you; but, fince the topick feems to me of great confequence, I
‘thall enter upon it without referve; not imperioufly obtruding my
judgement on yours, but calmly reafoning with you, as a man, who
loves his country, fhould reafon with men, who equally love it.

This then is the point, which I engage to maintain: that no penal
cafe, how infignificant foever in itfelf, is below the ferious attention of
a grand inqueft, who cannot but fet a juft value on our incomparable
mode of trial by jury ; becaufe, if they once convince the publick, that
they think flight offences below their notice, the necefiities of that pub-
lick, to whom a number of {mall crimes are a great evil, will oblige
them to wifh for fummary jurifdi&ions; and every fummary jurifdition

is a flur on trials by jury, and confequently a ftep towards eftablithing
arbitrary power. : .

It is agreed by all, who have coolly and impartially ftudied our noble
conftitution, as declared by many ftatutes from the great charter to the

bill
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bill of rights, all which, you know, are folemn recognitions of our
ancient publick law, that three peculiar advantages are conferred by
that facred law on the people of England, or on all fubjeéts, who are not
noble, but may, if they pleafe, be independent ; firft, a diftiné&t unalienable
third fhare of the legiﬂatiyc power ; next, a right, coupled with a duty,
of keeping and ufing arms for the defence of their perfons and habita-
tions, as well as of their feveral counties, when the fheriffs thall call
for their aid; thirdly, the right of being tried, when impleaded or
accufed, by their equals freely chofen, inftead of appointed officers, to
whom they cannot except. Now, fhould the time ever come (may it
long, very long, be averted!) when the fervants of the crown, through
the blandithments of that patronage, with which they are ufually
intrufted, fhall obtain over both legiflative houfes an influence limited
only by their prudence in exerting it; and fhould the day ever come
(which to me would feem no lefs difgraceful) when the counties of
England fhall be wholly unable to defend themfelves againt riots,
infurretions, or invafions, without the fupport of a ftanding army,
you muft be fenfible, that, in thofe events, the trial by jury would
be the only anchor left, that could preferve our conftitution from
total thipwreck. Great then muft be the importance of encouraging
and cherithing to the utmoft a mode of trial fo truly ineftimable ;
and you will allow me here to recite a paflage from Sir MATTHEW
Havg, of whofe charadter, taking it all in all, we may very juttly fay,
that it has never been equalled: ¢ I have feen, fays that experienced
¢ and virtuous man, I have feen arbitrary praétice ftill go from one
¢ thing to another: the fines upon grand inquefts began ; then they
“ fet fines upon the petit juries for not finding according to the
¢ dircétions of the court; afterwards the judges proceeded to fine jurors

-

¢ in civil caufes, if they gave not a verdiét according to direction
¢« even in points of fa@.” The inftance given by him is very ftrong ;
but it is the principle, which I apply; and we may thence infer, that,
VOL. III. H if
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if any acknowledged fubjetts of Britain (for a different faith or com-
plexion can make no difference in juftice and right) fhall be tried,
convi®ed, and punithed by a f{ummary j.urifdié’tion, however con-
ftituted, for petit larcinies, breaches of the peace, and other mifdemeanors,
and all offences inferiour to felony, it will be a fubfequent ftep to try them
for gréna’ larciny and for all felonies within the benefit of clergy; after
which the tranfition to felonies without that benefit will not be more
abrupt then the third ftride, which had aétually come to the knowledge
of the learned and excellent judge, whom 1 always name with honour
and cite with confidence. The progrefs of arbitrary power is commonly
flow at firft, and imperceptible to all but the vigilant, like the
creeping of a tiger at night in a brake; and it behoves us, by all
decent and legal means, to guard pofterity againft that ultimate fpring,
from which nothing lefs then the doubtful horrours of civil war might
be able to protect them.

The convenience, indeed, of fummary jurifdictions I am ready to
admit ; but it might be ftill more convenient to part with other conftitu-
tional rights, which. are attended with troublefome duties; and we
muft always remember, what has often been faid, that {fome incon-
venience and trouble are the price, which free men muft neceffarily
pay for their freedom. To conclude : though all, who hear me, have,
I am perfuaded, the fame generous fentiments with myfelf on this
point, yet I was defirous of imprefling it forcibly on your minds;
for, fhould our numerous fellow-{ubjefts, who will, I truft, revifit
their common country, carry back with them an indifference, con-
trated at this diftance from it, to the principles of its publick law,
fome future age (perhaps an age not very diftant) may have juft
occafion to exclaim : ¢ It had been happy for us, if a Briifb dominion
“ had never been eftablithed in Afa.”

INSTITUTES
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WITH THE

GOVERNMENT OF FORT WILLIAM.

To Earl! CORNWALLIS, Governor General, &e.

My Lorp,

IT has Jong been my with to addrefs the government of the Britith
dominions in India, on the adminiftration of juftice among the natives
of Bengal and Bahar; a fubjeét of equal importance to the appellate
jurifdi¢tion from the provincial Courts and to the judicature of the
Supreme Court at Calcutta; .wherc, the judges are required by the
Legiflature to decide controverfies between Hindu and Mohammedan
partlcs, according to their refpeétive laws of contralts and of fuccefion
to property: they had, I believe, fo decided them in moft cafes, before
the ftatute, to which I allude, had pafled; and the Parliament only
confirmed that mode of decifion, which the obvious principles of juftice
had led them before to adopt. Nothing indeed could be more ob-
vioufly juft, than to determine private contefts according to thofe laws,
which the parties themfelves had ever confidered as.the rules of their
condu& and engagements in civil life; nor could any thing” be wifer
than, by a legiflative adt, to affure the Hindu and Mufelman fubjeéts
of Great Britain, that the private laws, which they feverally hold
facred, and a violation of which they would have thought the moft

VOL. I, yyridi grievous
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grievous oppreflion, fhould not be fuperfeded by a new fyftem, of
which they could have no knowledge, and which thcy muft have
confidered as impofed on them by a fpirit of rigour and intolerance.
So far the principle of decifion between the native parties in a caufe
appears perfectly clear; but the difficulty lies (as in moft other cafes)
in_the application of the principle to pra&icé ; for the Hindu and
Mufelman Jaws arc lockéd up for 'the moft part in two very difficult
languages, Sanfcrit and Arabick, which few Europeans will ever learn,
becaufe neither of them leads to any advantage in worldly purfuits;
and, if we give judgement only from the opinions of the native lawyers
and f{cholars, we can never be fure that we have not been deceived

by them.

It would be abfurd and unjuft to pafs an indifcriminate cenfure on
a confiderable ‘body of men; but 'my experience juftifies me in “de-
claring, that I could not with an ealy confcience concur in a decifion,
merely on the written opinion of native lawyers, in any caufe in which
they could have the' remoteft intereft'in mifleading the Court: nor,
how vigilant foever we might be, would it-be very difficult for them to
miflead-us; for a fingle obicure text, explained by themfelves, might
be quoted as exprefs authority, though perhaps in the very book, from
which it was felected, it 'might be differently explained, or introduced
only for the purpofe of being exploded.

The obvious remedy for this evil had occurred to me before I left
England, where I had communicated my féntiments to' fome friends in
Parliament and on the Bench in ‘Weftminfter Hall, of whofe difcern-
ment I had the higheft opinion; and thofe fentiments I propofe -to
'qufo,ld in this letter, with as much brevity as the magnitude of the
fubject will admit. If we had a complete Digeft of- Hindu and Ma-
hammedan laws, after the model of Juftinian’s ineftimable PandeGs,

‘ compiled
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compiled by the moft learned of the native lawyers, with an accurate
verbal tranflation of it into Englifth; and if copies of the work werc
repofited in the proper offices of the Sedr Divani Adalat, and ‘of
the Supreme Court, that théy might occafionally be confulted as a
ftandard of juftice, we fhould rarely be at a lofs for principles, at leaft,
and ‘rules of law applicable to the cafes before us, and fhould never
perhaps be led aftiay by the Pandits or Maulavi’s, who would.hardly
venture to impofe on us, when their impofition might fo ‘eafily be
deteted. ~ The great work, of which Juftinian has the credit, confifts
of texts colleted from law books of approved authority which in
his time were extant at.Rome; and thofe texts are digefted according
to a {cientifical analyfis; the names of the original authors, and the
titles of their feveral books, being conftantly cited with references even
to ‘the parts of their works, from which ‘the different paffages were
feletted; but, altheugh it comprehends the whole fyftem of jurifpru-
dence, public, private, and criminal, yet that vaft compilation was
finithed, we are told, in three years: .it bears marks unqueftionably of
great .precipitation, and of a defire to gratify the Emperor by quicknefs
of difpatch ; but, with all its imperfections, it is a moft valuable mine
of juridical kuowledge. It gives law at this hour to the greateft part
of Europe; and, though few Englith lawyers dare make fuch an
acknowledgement, it is the true fource of nearly all our Englith laws,
that are not of a feudal origin. Tt would nét be unworthy of a Britith
Government, to give the natives of thefe Indian provinces a permanent
fecurity for the due adminiftration of juftice among them, fimilar to
that which Juftinian gave to his Greek and Roman fubjets ;- but our
compilation would require far lefs labour, and might be completed
with far greater exaétnefs in as thort a time ; fince it would be confined
to the laws of contrads and inheritances, which are of the moft ex-
tenfive ufe in private life, and to which the Legiflatire has limited the
decifions of the Supreme Court in caufes between native parties: the

labour
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labour of the work would alfo be greatly .diminithed by two compi-
lations already made in Sanfcrit and Arabick, which approach nearly
in merit and in method, to the Digeft of Juftinian. The firft was
compofed a few centuries ago, by a Brahmen of this province, named
Raghunanden, and is comprifed in twenty-feven books at leaft, on every
branch of Hindu law: the fecond, which the Arabs call the Indian
Decifions, is known here by the title of Fetdwii Adlemgiri, and was
compiled by the order of Aurangzib, in five large volumes, of which
1 poffefs a perfect and well-collated copy. To tranflate thefe immenfe
works would be fuperfluous labour; but they will greatly facilitate
the compilation of a Digeft on the laws of inheritance and contraéts ;
and the Code, as it is called, of Hindu law, which was compiled at the
requeft of Mr. Haftings, “will be ufeful for the fame purpofe, though it
by no means obviates the difficulties before ftated, nor fuperfedes the
neceflity, or the expedience at 'leaft, of a more ample repertory of
Hindu laws, efpecially on the twelve different contralts, to which
Ulpiar has given {pecifick names; and on all the others, which,, though
not fpecifically named, are reducible to four general heads. The laft
mentioned work is entitled Pivddérnava Sétie, and confifts, like the
Roman Digeft, of authentick texts, with the names of their feveral
authors regularly prefixed to them, and explained where an expla-
nation is requifite, in fhort notes taken from commentaries of high
authority: it is, as far as it goes, a very.excellent work; but, though
it appear extremely diffufe on fubjets rather curious than ufeful, and
though the chapter on inheritances be copious and exad, yet the ather
important branch of jurifprudence, the law of contrads, is very fuc-
cin&ly and fuperficially difcufled, and bears an inconfiderable propor-
tion to the reft of the work. DBut, whatever be the merit of the
original, the tranflation of it has no authority, and is of no other ufe
than to fuggeft enquirics on the many dark paffages, which we find in
it: properly {peaking, indeed, we cannot call it a tranflation; for,
though
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though Mr. Halhed performed his part with fidelity, yet the Perfian
- interpreter, had fupplied him only with a loofe injudicious epitome
of the original Sanfcrit, in which abftra&t many eflential paflages are
omitted, though feveral notes of little confequence are interpolated;
from a vain idea of elucidating or improving the text. Al this I fay
with confidence, having already perufed no fmall part of the original
with a learned Pandlt, comparmfr 1t, as 1 proceeded, with the Englith
verfion. :

Having fhewn, therefore; the expedience of a new compilation for
each fyftem of Indian law, I beg leave to ftate the difficulties which
muft attend the work, and to fuggeft the means of removing them.
The difficulty which firft prefents itfelf, is the expence of payiug the
Pandits and Maulavi’s, who muft compile the Digeft, and the native
writers'who muft be employed to tranfcribe it.: Since two' provinces
are” immediately under ‘this ‘Government, in-each of which there are
many cuflomary laws, it would be proper to employ one Pandit- of
Bengal and another from Bahar; ‘and, fince there are two Mohamme- -
dan fe&s, who differ in regard to many traditions from:their Prophet,
and to fome decifions of their refpe€tive doétors, it might be thought:
equally proper to engage one Maulavi of each fet; ‘and this mode
would have another advantage, fince two lawyers conferring freely
together, on’ fundamental principles common to both, would affift;
dire&, and check each other: but, as the moft- learned among them
ought by all means to be felefted, and, as the work would occupy
all their time, a monthly falary of two hundred Sicca rupees for each,
would' be” no more than reafonable; and one hundred Sicca rupees
a month, for each of the writers in Nagari and Arabick, would not be
more than fufficient wages, fince they ought to be competently fkilled
in ‘the two feveral languages, that they might avoid grofs errors
in tranfcribing what the lawyers had written. The whole expence»

therefore,,

’
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therefore, would be a thoufand Sicca rupees a month ; fince the charges
of the beft Englith paper would not be worth confidering : but, left the
perfons employed fhould protract their work in hopes.of continued. fala-
ries for a long period, they fhould be appnzcd that the whole coms
pilation muft be finilhed and copied in three years, at the exparatxon of
which their falaries would be ﬁopped ¥

Although I can have no pcrfonal intereft, immediate or confequéntial,
in the work propofed, yet I would cheerfully have borne the whole ex-
pence of it, if commen prudence had hot refirained ‘me, and if my
private eftablithment of native readers and writers, which I cannot with
convenience difcontinue ut prefent, did not require mote than half of the
monthly expence, which the completion of4 Digeft would, inmy opinion,
demand. T am under a neceflity, therefore, bf"iﬂt'ihiél’ﬂﬂg that, 'if the
work be thought expedient, the charges of it fhould be defrayed by the
Government, and’the {alaries paid by their officers.  The fecond diffi-
culty s, to find a dire&or of the work and a ‘tranflator of it, who with a
competent knowledge of Sanferit ‘and Arabick, has a general acquaint-
ance with'the principles of jiitifptudence; ahd a fufficient thare even of
a legiflative fpirit, to arrange the plan of a Digeft, fuperinténd the com-
pilation of it, and render the Whole, as ‘it procceds, into perfpicuoiis
Englifh, fo that-even the tranflation may acquire a degrec of authority
proportioned to the publick opinion of his dceuracy. Now though 1
am truly confcious of poflefling a very moderate portion-of thofe:talents,
which I thould require in the ﬁtperiﬁtenaent of fuch a work, yet I may
without vanity profefs myfelf equal to the labour of it. And though I
would much rather fee the work well-conduted by any ‘man than by
myfelf, yet I would rather- -give myfelf the troublc of it than not live to
fee it conduéted at’all ; and, I cannot but know, that the qualifications
required even in the low degree in which I poff'efs them are not often
found ubited in the fame perfon for a reafon before fuggefted, If your

Lordfhip,
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Lordthip, therefore, after full confideration of the fubjeét, fhall be of
opinion, that a Digeft of Hindu and Mohammedan ‘laws would be a
work: of national-henour, and utility,- I {o cherifh hoth, that I offer the
nation my humble labour, as far as I can difpofe’ of my time confift-
ently with -the faithful difcharge of my duty as a magiftrate. Should
this offer be accepted, I fhould then requeft-your Lordthip to nominate
the Pandits and Maulavi’s to. whom I would feverally give.a plan con~
formable to the beft analyfis that I could make ;:and T fhould be able,
IF MY HEALTH CONTINUED FIRM, to tranflate every morning, before
any other bufinefs is begun, as miich as they could compile, and the
writers copy, in the preceding day. The Dberma Sifira or Sacred Code
of the. Hindus.confills of eighteen bogks, the firft of which would in any
age or nation be thonght a wonderful performance; both the firft and
fecond have excellent commentaries of great authority, but the other
fixteen are too eafy to need elucidation : the works of Menu, of 7 dgya-
waleya, and moft of the-others, are in blank verfe, but that of Gautam
is in modulated profe. Befides thefe the Hindus have many ftandard
law-tra@ts with their {everal commentaries, and, among them, a fine
treatife on Inheritances, by Fmitavaban, to which-our Paadits often
refer ; though, on that fubjeét, the work of Raghunandan feems to be
more generally approved in this province.

The Mufelmans, befides a few general rules in the Korapn, and a num=
ber of traditional maxims delivered from their prophet, and his compa-
nions, through the fages of their law, together with: the apinions of their
celebrated lawyers preferved by their difciples; 'have twa incomparable
little tracs, one by Sirdju-ddin, and the other by Alkudiri; the former on
Succefiions 'oilly, and the other on Cc‘m_tra&s alfo, ‘with comments on.
each, and further comments on them ; not to mention fome other traéts.
of acknowledged authority, and large colle&tions of deciftons: in particular
cafes. All thefe books may, I fuppofe, be procured with eafe 5/ and fome
o3 ; of

@
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of the moft rare among them are in my pofleffion : mine I would lend
with i)leafurc to the Pandits and Maulavi’s, if they happened to be unpro-
vided with good copies of them; and my example would, I per{uade
myfelf, be followed on. fuch an occafioh by other collectors of eaftern
manufcripts, both natives and Europeans. This is all, that appears ne-
ceflary to be written on the fubjeét, with which I began this addrefs to
your Lordthip ; I could not have exprefled myfelf more concifely with-
out fome obfcurity ;‘and to have enlarged on the technical plan of the
work which I have propofed, would have been fuperfluous.
' . 1 have the honour to be, - '
My Lord,
Your Lordthip’s faithful and obedient Servant,

~ (Signed) WILLIAM JONES.

Calcutta, 19th March, 1788. ' \

i b To Sir WILLIAM JONES, &¢. &e. &e.

Sir, .
THE Governor General has laid before us your letter addreffed to

him in Council of this date.

The obje& of your propofition being to promote a duc adminiftration
of juftice, it becomes 'interc(’cing to humanity ; and it ‘is dcfcrving'of
our peculiar attention,'as being intended to increafe and fecure the hap-
pinefs of the numerous inhabitants of the Company’s provinces.

In addition to all other confiderations, we are highly fenfible that the
accomplithment of the Digeft that.you propofe of the Hindu and Maho-
\ medan
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hﬁe‘dan laws, would réﬂc&‘lthe grcate[’c honour.upon our adminiftration,
and we think it fingularly fortunate ‘that a perfon fo eminently qualified
as you are, fhould, from principles of general benevolence and public
fpirit, be induced to engage in fo arduous an undertaking. '

‘We therefore, with the higheft [Sleafure, accept of your offer to direét
and tranflate this work, and we fhall entirely rcly upon’ your knowledge
and judgement to felet and appoint as many of the moft refpetable
Moulavies and Pandits of this country as you may think neceflary to
give you cffeétnal affiftance. ‘ )

We have no hefitation in giving our immediate affent to incur the
expence that you propofe for carrying on a work of fo much-value
to the publick, and we have accordingly given orders to the Civil Pay-
matfter to receive your diretions for making the monthly difburfements
in the manner that you have ftated to-be-neceflary.

We are; &c.
(Signed) GOVERNOR GENERAL

~ | AND COUNCIL.
Fort-William, 19th March, 1788.

oth June, 1793.
SIR,
I HAVE the pleafure of fending t6 the Governor General in Council,
a fyftem of Hindu laws; believed to be of divine authority, and, in-my
opinion, of the greateft importance. Having obferved, that every page
of the new compilation, by the Pandits employed by Government,
was filled with texts of Menu, I thought it beft to tranflate the whole

VoL, IIl. P 3 . code
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code of that ancient legiflator ; becaufe I knew, that many of his
laws, which appeared obfcure when detached, would be perfettly clear
when connetted.

Should the Government be pleafed to give orders for printing the
book in Calcutta, I will correct the prefs with the moft vigilant atten-
tion ; and I much doubt whether it can be corre¢ted in England. Two
more vacations will, I truft, enable me to cornplete the Digeft, with an
Introdu&ory Difcourfe. '

Iam, &c
(ngned) WILLIAM JON ES.
Epwarp Havy, Esq.
Secretary, &c..&c.

[

The Honourable Sir WILLIAM JONES, &c. &ec. &e.-

Sigr,

I HAVE been honoured with your letter of the gth inftant, and
have laid it before the Governor General in Council, with the two vo-
lumes you have been fo good as to prefent to the Board, containing
your tranflation, in manufcript, of the Manava Derma Saftra. His
Lordfhip in Council has inftructed me to affure you, that he is highly
fenfible how much the public and the country at large are indebted to
you, for the great trouble you have taken in preparing this great and
moft ufeful work ; and to acquaint you, that as there is a certainty,
under the offer. which you have kindly made, of correéting the prefs
fhould the work be printed in this country, of its being publifhed with a

A | v particular
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particular degree of accuracy, that could not be expected if the work
were printed in England, he has determined that the book fhould be

printed here.

I have received direions to have an exat copy in manufcript made,
and as parts of it are finithed, I fhall, with your permiffion, do myfelf
the honour of fending them to you, that you may be fo obliging as to
give fuch orders to the fuperintendents of the Company’s prefs for print-
ing the work, as you may wifh to be attended to.

I am, with great refpe&, &c.
‘ (Signed) EDWARD HAY,
: , Secretary to the Government.
Council Chamber, 11th June, 1793.
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THE PREFACE.

IT is a maxim in the fcience of legiflation and government, that
Laws are of no avail without manners, or, to explain the fentence more
fully, that the beft intended legiflative provifions would have no
beneficial effeét even at firft, and none at all in a fhort courfe of time,
unlefs they were congenial to the difpofition and habits, to the’
religious prejudices, and approved immemorial ufages, of the people,
for whom they were enated ; efpecially if that people univerfally and
fincerely believed, that all their ancient ufages and eftablithed rules of
conduét had the fanftion of an aftual revelation from heaven: the
legiflature of Brizain baving fhown, in compliance with this maxim,
an intention to leave the natives of thefe Indian provinces in pofleflion
of their own Laws, at leaft on the titles of contraéts and wmheritances, we
may humbly prcfumc, that all future provifions, for the adminiftration
of juftice and government in Indiz, will be conformable, as far as the
natives are affe€ted by them, to the manners and opinions of the
natives themfelves ; an obje&t, which cannot poffibly be attained, until
thofe manners and opinions can be fully and accurately known. Thefe
confiderations, and a few others more immediately within-my province,
were my principal motives for withing to know, and have induced me

' at
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at length to publifh, that fyftem of dutics, religious and civil, and
of law in all its branches, which the Hindus firmly believe to have
been promulged in the beginning of time by MEenv, fon or grandfon
of BRauMmA/, or, in plain language, the firft of created beings, and not
the oldeft only, but the holieft, of legiflators ; a fyftem fo comprehenfive
and fo minutely exa&, that it may be confidered as the Inffitutes of
Hindu Law, preparatory to the copious Dige/?, which has lately been
compiled by Pandits of eminent learning, and introdutory perhaps
to a Code, which may fupply the many natural defeds in the old
jurifprudence of this country, and, without any deviation from its
principles, accommodate it juftly to the improvements of a com-
mercial age.

We are loft in an inextricable labyrinth of imaginary aftronomical
cycles, Yugas, Mahdyugas, Calpas, and Menwantaras, in attempting to
calculate the time, when the firft MeNv, according to the Brdhmens,
governed this world, and became the progenitor of mankind, who from
him are called Mdnavdh ; nor can we, fo clouded are the old hiftory
and chronology of India with fables and allegories, afcertain the precife
age, when the work, now prefented to the Publick, was attually com-
pofed; but we are in poffeflion of fome evidence, partly extrinfick and
partly internal, that it is really one of the oldeft compofitions exifting.
From a text of Para’sara, difcovered by Mr. Davis, it appears, that
the vernal equinox had gone back from the zent/ degree of Bharan: to
the firft of Afwini, or twenty-three degrees and twenty minutes, between
the days of that Indian philofopher, and.the year of our Lord 499,
when it ccincided with the origin of the Hindu ccliptick; fo that
PArA'sARA probably flourithed near the clofe of the twelfth century
before CHR1sT : now Para’sara was the grandfon of another fage,
named Va'sisatT’HA, who is often mentioned in the laws of MEenv,
and once as contemporary with the divine Burreu himfelf; but the

: charaéter
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charaGer of BuriGu, and the whole dramatical arrangement of the
book before us, are clearly fi¢titious and ornamental, with a defign,
too common among ancient lawgivers, of ﬁamping authority on the
work by the introduétion of fupernatural perfonages, though V AsIsH-
T'HA may have lived many generations before the actual writer of it;
who names him, indeed, in one or two places as a philofopher in an
earlier period. The ftyle, however, and metre of this work (which
there is not the {fmalleft reafon to think affeétedly obfolete) are widely
different from the language and metrical rules of Ca'Lipa’s, who
unqueftionably wrote before the beginning of our era; and the diale¢t
of MENU is even obferved in many paffages to refemble that of the
Véda, particularly in a departure from the more modern grammatical
forms ; whence it muft at firft view feem very probable, that the laws,
now brought to light, were confiderably older than thofe of Soron or
even of Lycurgus, although the promulgation of them, before they
were reduced to writing, might have been coeval with the firft mo-
narchies eftablithed in Egyps or Afia: but, having had the fingular
good fortune to procure ancient copies of eleven Upanifbads with a
very perfpicuous comment, I am enabled to fix with more exacnefs
the probable age of the work before us, and even to limit its higheft
poflible age, by a mode of reafoning, which may be thought new, but
will be found, I perfuade myfelf, fatisfatory; if the Publick fhall on
this occafion give me credit for a few very curious falts, which, though
capable of ftri€t proof, can at prefent be only afferted. The Sanfcrit
of the three firft #Zdas (1 need not here fpeak of the fourth), that of the
Manava Dherma Sdftra, and that of the Purdnas, differ from each
other in pretty exa proportion to the Latin of Numa, from whofe
laws entire fententes are preferved, that of Aprivs, which we fee in
the fragments of the Twelve Tables, and that of Cicero, or of Lu-
crETIUs, where he has not affe€ted an obfolete ftyle: if the feveral
changes, therefore, of Sanferit and Letin took place, as we may fairly

' aflume,
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affume, in times very nearly proportional, the V#das muft have been
written about 300 years before thefe Inftitutes, and about 600 before
the Purdnas and Itihdfas, which, 1 am fully convinced, were not the
produétions of Vya'sa; fo that, if the fon of PArA’sarA committed
the traditional V#das to writing in the Sanfcrit of his father’s time;
the oniginal of this book muft have received its prefeut form about
880 years before Curist’s birth., If the texts, indeed, which Vya’sa
‘colleéted, had been altually wrstten, in a much older diale@, by the
fages preceding him, we muft inquire into the greateft poflible age of
the Védas themfelves : now one of the longeft and fineft Upanijbads in
the fecond V#da contains three lifts, in a regular feries upwards, of at
moft forty-two pupils and preceptors, who fucceflively received and
tranfmitted (probably by oral tradition) the doftrines contained in that
Upanifbad ; and, as the old Indian priefts were ftudents at Sifteen, and
inftructors at fwenty-five, we cannot allow more than fen years on an
average for cach interval between the refpe&ive traditions; whence,
as there are forty fuch intervals, in two of the lifts, between Vya'sa,
who arranged the whole work, and Ava'sya, who is extolled at the
beginning of it, and juft as many, in the third lift, between the com-
piler and YA JNYAwaLcya, who makes the principal figure in it, we
find the higheft age of the Ygjur Véda to be 1580 years before the birth
of our Saviour, (which would make it older than the five books of
Moses) and that of our Indian lawtraét about 1280 years before the.
fame epoch. The former date, however, feems the more probable
of the two, becaufe the Hindu fages are faid to have delivered their
knowledge orally, and the very word Sruta, which we often fee ufed
for the Véda itfelf, means what was heard ; not to infift, that Curruv'ca
exprefsly declares the fenfe of the Véda to be conveyed in the language
of Vya'sa. Whether MeNv, or MENUs in the nominative and MENO's
in an oblique ¢afe, was the fame perfonage with Minos, let others
determine; but he muft indubitably have been far older than the work,

which
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which contains his laws, and, though perhaps he was never in Grete,
yet fome of his inftitutions may -well have been adopted in that ifland,
whence Lycureus a century or two-afterwards may have imported
them to Sparta.

There is certainly a ftrong refemblance, though obfcured and faded
by time, between our MENvU with his divine Bull, whom he names as
DuermA bimfelf, or the genius of abftra& juﬂ:icé, and the MNEUES
of Egypt with his companion or fymbol, 4pis; and, though we thould
be conftantly on our guard againft the delufion of etymological conjec~
ture, yet we cannot but admit that Minos and MNEUEs, or Mpneuss,
have only Greek terminations, but that the crude noun is compofed of
the fame radical letters both in Greek and in Sanfcrit. ¢ That Aris and
¢ Mnzvuis, fays the Analyft of ancient Mythology, were both repre-
¢ {entations of fome perfonage, appears from the teftimony of Lyco-
¢ puroN and his fcholiaft ; and that perfonage was the fame, who in
¢ Crete was ftyled Minos, and who was alfo reprefented under the
¢ emblem of the Minotaur : Dioporus, who confines him to Egypz,
¢ fpeaks of him by the title of the bull Mneuis, as the firft lawgiver,
¢ and fays, “ That he lived after the age of the gods and heroes, when
¢ a change was made in the manner of life among men ; that he was
“ a man of a moft exalted foul, and a great promoter of civil fociety,
“ which he benefited by his laws ; that thofe laws were unwritten, and
* received- by him from the chief Egyptian deity HErMEs, who con-
* ferred them on the world as a gift of the higheft importance.” He
“ was the fame, adds my learned friend, with Mg~Es, whom the
¢ Egyptians reprefented as their firft king and principal benefaé&or, who
¢ firft facrificed to the gods, and brought about a great change in diet.’
If Minos, the fon of JuriTer, whom the Crefans, from national
vanity, might have made'a native of their own ifland, was really the
fame perfon with Mexv, the fon of Brauma’', we have the good

VoL. III. ‘ I fortunc
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fortune to reftore, by means of Indian literaturc, the moft celebrated
{yftem of heathen jurifprudence, and this work might have been entitled
The Laws of Minos; but the paradox is too fingular to be confidently
afferted, and the geographical part of the book, with moft of the allu-
fions to natural hiftory, muft indubitably have been written after the
Hindu race had fettled to the fouth of Himdlaya. We cannot but
remark that the word MENU has no vrelation whatever to the Moon;
and that it was the feventh, not the firff, of that name, whom
the Brahmens believe to have been preferved in an ark from the
general deluge : him they call the Child of the Sun, to diftinguith him
from our legiflator ; but they aflign to his brother Yama the office
(which the Greeks were pleafed to confer on Minos) of Fudge in the
Shades below.

The name of MENv 1s clearly derived (like menes, mens, and mind)
from the root men to underftand; and it fignifics, as all the Pandits
agrec, intelligent, particularly in the do&rines of the Péda, which the
compofer of our Dherma Sdfira muft have ftudied very diligently ;
fince great numbers of its texts, changed only in a few fyllables for the
fake of the meafure, are interfperfed through the work and cited at
length in the commentaries: the Publick may, therefore, aflure them-
{elves, that they now poflefs a confiderable part of the Hindu {cripture,
without the dullnefs of its profane ritual or much of its myftical jar-
gon. Da’ra Suucu'n was perfuaded, and not without found reafon,
that the firft MENU of the Brdhmens could be no other perfon than the
progenitor of mankind, to whom fews, Chriffians, and Mufelmdns unite
in giving the name of Apam ; but, whoever he might have been, he is
highly honoured by name in the Péda itfelf, where it is declared, that
¢ whatever MENU pronounced, was a medicine for the foul;’ and the
fage VrinaspETI, now fuppofed to prefide over the planet Fupiter,
fays in his own law tra&, that ¢ Mexv held the firft rank among legil-

¢ lators,
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lators, becaufe he had exprefled in his code the whole fenfe of the
Véda; that no code was approved, which contradiéted MeNv ; that
"other Sdftras, and treatifes on grammar or logick, retained fplen-
dour fo long only, as MENU, who taught the way to juft wealth, to
virtue, and to final happinefs, was not feen in competition with them:’
Vya'sa too, the fon of Para’sarA before mentioned, has decided,
that ¢ the Véda with its Angas, or the fix compofitions deduced from
¢ it, the revealed fyftem of medicine, the Purdnas, or facred hiftories,
¢ and the code of MeNv, were four works of fupreme authority,
¢ which ought never to be fhaken by arguments merely human.’

"~

®

"~

[

It is the general opinion of Pandits, that BRAEMA' taught his laws
to MENV in a Aundred thoufand werfes, which MENU explained to the
primitive world in the very words of the book now tranflated, where
he names himfelf, after the manner of ancient fages, in the third
perfon; but, in a fhort preface to the lawtract of Na’rep, it is
afferted, that ¢ Menvu, having written the laws of Bramma’ in a
¢ hundred thoufand fldcas or couplets, arranged under zwenty-four heads
“in a thoufand chapters, delivered the work to Na'rReD, the fage
among gods, who abridged it, for the ufe of mankind, in fwelve
thoufand verfes, and gave them to a fon of BERiGU, named Sumari,
who, for greater cafe to the human race, reduced them to four
thoufand ; that mortals read only the fecond abridgement by Sumarr,
while the gods of the lower heaven, and the band of celeftial
muficians, are engaged in ftudying the primary code, beginning with
the fifth verfe, a little varied, of the work now extant on earth ; but
that nothing remains of Na'RED’s abridgement, except an clegant
epitome of the winth original title on the adminifiration of juflice.
Now, fince thefe inftitutes confift only of zwo thoufand fix hundred
and eighty-five verfes, they cannot be the whole work afcribed to

¢

€
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SumATi, which is probably diftinguithed by the name of the Vziddha,
or ancient, Mdnava, and cannot be found entire; though feveral
paffages from it, which have been preferved by tradition, arc occa-

’ fionally cited in the new digeft.

A number of gloffes or comments on MENU were compofed by the
Munis, or old philofophers, whofe treatifes, together with that before
us, conftitute the Dhermafifira, in a colle@ive fenfe, or Body of Law;
among the more modern commentaries, that called Médbdtit’hi, that
by Go'viNpara'ja, and that by Duarant-Duera, were once in the
greateft repute; but the firt was reckoned prolix and unequal;' the
fecond, ‘concife but obfcure; and the third, often erroneous. At length
appeared CuLrLuca BHATTA; who, after a painful courfe of ftudy,
and the collation of numerous manufcripts, produced a work, of which
it may, perhaps, be faid very truly, that it is the fhorteft, yet the moft
luminous, the leaft oftentatious, yet the moft learned, the deepeft yet
the moft agreeable, commentary cver compofed on any author ancient
or modern, European or Afiatick. The Pandits carce fo little for genuine
chronology, that none of them can tell me the age of CurLLu'ca;
whom they always name with applaufe; but he informs us himfelf,
that he was a Brdhmen of the Viréndra tribe, whofe family had been
long fettled in Gaur or Bengal, but that he had chofen his refidence
among the lecarned on the banks of the holy river at C4f. His text
and interpretation I have almoft implicitly followed, though I had
myfelf collated many copies of MENU, and among them a manufcript
of a very ancient date: his glofs is here printed in Iralicks; and
any reader, who may choofe to pafs it over as if unprinted, will have
in Roman letters an cxa& verfion of the original, and may form fome
idea of its chara@er and ftru®ure, as well as of the Sanferit idiom,

which muft neceffarily be preferved in a verbal tranflation; and a
tranflation,
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tranflation, not fcrupuloufly verbal, would have been highly improper
in a 'work on'{o delicate and: momentous a: fubject as private and
criminal jurifprudence.

Should a feries of Brabmens omit, for threce generations, the reading
of MEeNv, their facerdotal clafs, as all the Pandits aflure me, would
in ftri¢tnefs be forfeited; but they muft explain it only te their pupils
of the three higheft claffes; and the Braimen, who read it with me,
requefted moft earneftly, that his name might be concealed ; nor would
he have read it for any confideration on a forbidden day of the moon,
or without the ceremonies prefcribed in the fecond and fourth chapters
for a le@ure on the Véda: fo great, indeed, is the idea of fandity
annexed to this book, that, when the chief native magiftrate at Banares
endcavoured, at my requeft, to procurc a Perfian tranflation of it,
before I had a hope of being at any time able to underftand the
original, the Pandits of his court unanimoufly and pofitively refufed
to affift in the work ; nor thould I have procured it at all, if a wealthy
Hindu at Gaya had not caufed the verfion to be made by fome of his
dependants, at the defire of my friend Mr. Law. The Perfian tran{-
lation of MENU, like all others from the Sanfcriz into that language,
1s a rude intermixture of the text, loofely rendered, with fome old
or ncw comment, and often with the crude notions of the tranflator ;
and, though it expreffes the general fenfe of the original, yet it {fwarms
with errours; imputable partly to hafte, and partly to ignorancc : thus
where MENvU fays, that emiffaries are the eyes of a prince, the Perfian
phrafe makes him afcribe four eyes to the perfon of a king; for the
word chdr, which means an emiffary i Sanfcrit, fignifies four in the
popular dialet.

The work, now prefented to the Eurapean world, contains abundance
of curious matter cxtremcly intercfting both. to fpeculative lawyers

~and
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and antiquaries, with many beauties, which need not be pointed out,
and with many blemifhes, ‘which cannot be juftified or palliated. It
- is a fyftem of defpotifim and prieftcraft, both indeed limited by
law, but artfully confpiring to give mutual fupport, though with
mutual checks ; it is filled with ftrange corlceits in metaphyficks and
natural philofophy, with idle fuperftitions, and with a fcheme of theo-
logy moft obfcurely figurative, and confequently liable to dangerous
mifconception ; it abounds with minute and childith formalities, with
ceremonies generally abfurd and often ridiculous ; the punifhments are
partial and fanciful, for fome crimes dreadfully cruel, for others
reprehenfibly flight ; and the very morals, though rigid enough on the
whole, are in one or two inftances (as in the cafe of light oaths
and of pious perjury) unaccountably rclaxed : neverthelefs, a fpirit of
{ublime devotion, of benevolence to mankind, and of amiable tendernefs
to all fentient creatures, pervades the whole work ; the ftyle of it has
a certain auftere majefty, that founds like the language of legiflation
and extorts a refpe&ful awe; the fentiments of independence on all
beings but Gop, and the harfh admonitions even to kings are truly
noble ; and the many panegyricks on the Gdyatri, the Mother, as it
is called, of the /éda, prove the author to have adored (not the vifible
material fun, but) that divine and incomparably greater light, to ufe the
words of the moft venerable text in the Indian fcripture, whickh t/lumines
all, delights all, from which all proceed, to which all muff return, and
which alone can irradiate (not our vifual organs merely, but our fouls
and) our intelleffs. Whatever opinion in fhort may be formed of
Men~v and his laws, in a country happily enlightened by found philo-
fophy and the only truc revelation, it muft be remembered, that thofe
laws are atually revered, as the word of the Moft High, by nations
of great importance to the political and commercial interefts of
Europe, and particularly by many millions of Hindu fubjes, whofe

well directed induftry would add largely to the wealth of Britain, and
’ who
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who afk no more in return than protection for their perfons and places
of abode, juftice in their temporal concerns, indulgence to the pre-
judices of their own religion, and the benefit of thofe laws, which they -
have been taught to believe facred, and which alone they can poffibly
comprchend.

W. JONES.






THE
LAWS OF MENU,

SON OF BRAHMA.

CHAPTER THE FIRST.

-On the Creation; with a Summary of the Contents.

1. MENU' Jat reclined, with his attention fixed on one obje&, #/%e
Supreme Gop ; when the divine Sages approached /im, and, after mu-
tual falutations in due form, delivered the following addrefs:

2. ¢ Deign, fovereign ruler, to apprize us of the facred laws in their
¢ order, as they muft be followed by all the four clafles, and by each
¢ of them, in their feveral degrees, together with the duties of every

¢ mixed clafs :

3.. ¢ For thou, Lord, and thou only among mirtals, knoweft the true
¢ fenfe, the firft principle, and the prefcribed ceremonies, of this uni-
¢ verfal, fupernatural V#da, unlimited in extent and uhéqualled in
authority.’ '

VOL. III. K
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4. HE, whofe powers were meafurelefs, being thus requefted by the
great Sages, whofe thoughts were profound, faluted them all with
reverence, and gave them a comprehenfive anfwer, /faying: © Be it
¢ heard!

5. ¢ This univerfe exifted only n the fir[t divine idea yet unexpanded,
¢ as if involved in darknefs, imperceptible, undefinable, undifcoverable
< &y reafon, and undifcovered &y revelation, as if it were wholly im-
¢ merfed in fleep:

6. ¢ Then the fole felf-exifting power, himfelf undifcerned, but
¢ making this world difcernible, with" five elements and other princi-
¢ ples of nature, appeared with undiminithed glory, expanding bis idea,
¢ or difpelling the gloom..

7. ¢ He, whom the mind alone can perceive, whofe eflence eludes
¢ the external organs, who has no vifible parts, who exifts from eter-
¢ nity, even HE, the foul of all beings, whom no: being can compre-
¢ hend, fhone forth in perfon.

8. ¢ HE, having willed to produce various beings from his own
¢ divine fubftance, firft with a thought created the waters, and ‘placed
¢ in them a productive feed :

9. ¢ That feed became an egg bright as gold, blazing like the lumi-
¢ pary with a thoufand beams ; and in that egg he was born himfelf, 7
¢ the form of BRAHMA', the great forefather of all fpirits.

10. ¢ The waters are called ndrd, becaufe they were the produétion
¢ of NARA, or the fpirit of Gop ; and, fince they were his firft ayana,
" ror
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or place of motzon, he thence 1s named Na'ra’ YANA, or moving on the

warters.

11.: From THAT WHICH Is, the firlt caufe, not the objet of fenfe,
exifting every where in_fubflance, not exifting to our perception, without
beginning or end, was produced the divine male, famed in all worlds

under the appéllation of BRanmaA'.

[

12. ¢ In that egg the great power fat ma&ive a whole: year of the
Creator, at the clofe of which by his thought alone he caufed the
egg to divide itfelf;

13. ¢ And from its two divifions he framed the heaven @bove and
the earth beneath: in the midft ke placed the fubtil ether, the eight
rcgions_, and the permanent receptacle of waters.

14. ¢ From the {upreme foul he drew forth Mind, ex1fhncr fubftan-
tially though unperceived by fenfe, 1mmater1al and, égfore mind, or
the reafoning power, he produced conicioufnefs, the internal monitor,
the ruler;

15. ¢ And, before them both, he produced the great ,prz'zzcz;ﬁe of the

¢ Joul, or firft expanfion of the divine idea; and all vital forms endued
¢ with the three qualities of goodnefs, paffion, and darknefi; and the five

LY

perceptions of fenfe, and the five organs of fenfation.

16. ¢ Thus, having at once pervaded, with emanations from the
Supreme Spirit, the minuteft portions of fix principles immenfely
operative, confcioufnefs and the five perceptions, He framed all crea-
tures ;

. ¢ And
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17. ¢ And fince the minuteft particles of vifible nature have a depend-
¢ ence on thofe fix emanations from Gop, the wife have accordingly
¢ given the name of sarira, or depending on fix, that is, the ten organs
¢ on confcioufnefs, and the five elements on as many perceptions, to His
¢ image or appearance in vifible nature :

18. ¢ Thence procced the great elements, endued with peculiar
¢ powers, and Mind with operations mﬁmtcly fubtil, the unpen(hablc

“caufe of all apparent forms.

19. ¢ This untverfe, therefore, is compaéted from the minute por-
¢ tions of thofe feven divine and active principles, zbe great Soul, or
' JSirf} emanation, confeioufnefs, and ﬁve perceptions ; a mutable um've;_*/é
¢ from immutable 7deas. :

20. ¢ Among them each fucceeding element acquires the quality of
¢ the preceding ; and, in as many degrees as each of them is advanced,
¢ with fo many properties is it {aid to be endued.

21. ¢ HE too firft affigned to all creatures diftin& names, diftin&
¢ aflts, and diftin& occupations; as they had been revealed in the pre-
¢ exifting Véda:

22. ¢ He, the fupreme Ruler, created an affemblage of inferior Dei-
¢ ties, with divine attributes and pure fouls; and a number of Genii
¢ exquifitely delicate ; and he prq/brzéed the facrifice ordained from the
¢ beginning.

23. ¢ From fire, from air, and ‘from the fun he milked out, as 7
were, the three primordial Védas, named Rich, Yajufb, and Sdman,
for.the due performance of the facrifice.

"

-

24, * He
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24. ¢ He gave being to time and the divifions of time, to the ftars
alfo, and to the planets, to rivers, oceans, and mountains, to level
plains, and uneven valleys,

25. ¢ To devotion, fpeech, complacency, defire, and wrath, and to
the creation, which thall prefently be mentioned ; for He willed the
¢ exiftence of all thofe created things.

26. ¢ For the fake of diftinguithing aétions, He made a total differ-
ence between right and wrong, and enured thefe fentient creatures
to pleafure and pain, co/d and heat, and other oppofite pairs.

27. ¢ With very minute transformable portions, called mdtrés, of the
five elements, all this perceptible world was compofed in fit order ;

28. ¢ And in whatever occupation the fupreme Lord firft employed
any vital {foul, to that occupation the fame foul attaches itfelf {pon-
tancoufly, when it receives a new body again and ‘again :

29. ¢ Whatever quality, noxious or innocent, harfh or mild, unjuft
or juft, falfe or true, He conferred on any being at its creation, the
fame quality enters it of courfe oz #ts future births ; '

30. ¢ As the fix feafons of the year attain refpelively their peculiar
marks in due time and of their own accord, .even fo the feveral aéts
¢ of each'embodied.fpirit attend it naturally.

31. ¢ That the human race might be multiplied, He caufed the
Brdahmen, the Cfhatriya, the Vaifya, and the Sidra (fo named.from
the feripture, protedtion, wealth, and labour) to: proceed from his

mouth, his arm, his thigh, and his foot. ,
32. ¢ Having
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32. ¢ Having divided his own fubftance, the mighty power became
half male, half female, or naturc aétive and paffive; and from that
female he produced Vira'y:

33. < Know Me, O moft excellent of Brdhmens, to be that perfon,
whom the male power Vira'y, bhaving- performed auftere devotion,

produced by himfelf; Me, the fecondary framer of all this vigble world.

34. ¢ It was I, who, defirous of giving birth to a race of men, per-
formed very difficult religious duties, and firft produced ten Lords of
created beings, eminent in holinefs,

? :

35. ¢ MarrcHi, ATri, ANGIRAS, Purastya, Pvrana, Cratu,
! ~

PracHE TASs, or DAgsHA, VAsisHT'HA, BHRIGU, and NA’RADA @

36. ¢ They, abundant in glory, produced feven other Menus, toge-
ther with deities, and the manfious of deities, and Makar/bis, or great
Sages, unlimited in power ;

37. ¢ Benevolent genii, and fierce giants, blood-thirfty favages, hea-
venly quirifters, nymphs and demons, huge ferpents and fnakes of
{maller fize, birds of mighty wing, and feparate companies of Pifirs,
or progenitors of mankind ;

38. ¢ Lightnings and thunder-bolts, clouds and coloured bows of
InDRA, falling meteors, earth-rending vapours, comets, and lumina-
ries of various degrees 3

39. ¢ Horfe-faced fylvans, apes, fith, and a variety of birds, tame
cattle, deer, men, and ravenous beafls with two rows of teeth 5

40. ¢ Small
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"40. ¢ Small and large reptiles, moths, lice, fleas, and common flies,
¢ with every biting gnat, and immoveable fubftances of diftiné forts.

41. ¢ Thus was this whole affemblage of ftationary and moveable
¢ bodies framed by thofe high-minded beings, through the force of
their own devotion, and at my command, with feparate a&ions
¢ allotted to each.

42. ¢ Whatever a& is ordained for each of thofe creatures here
¢ below, thar 1 will now declare to- you, together with their order
¢ in refpeét to birth.

43. ¢ Cattle and decer, and wild beafts with two rows of teeth,
¢ giants, aud blood-thirfty favages, and.the race of men, are born
¢ from a fecundine:

44. ¢ Birds are hatched from eggs; fo are fnakes, crocodiles, fith
¢ awithout fhells, and tortoifes, with other animal kinds,. terreftrial,
¢ as chameleons, and aquatick, as fbell-fify:

45. ¢ From hot moifture are born biting gmats, lice, fleas, and
¢ common. flies ;. thefe, and whatever. is of the fame clafs, are pro-
¢ duced by heat.

46. ¢ All vegctables, propagated by feed -or by flips, grow- from
¢ thoots: fome herbs, abounding in flowers and fruits, perith when

¢ the fruit is mature;

47. ¢ Other plants, called lords of the foreft, have no flowers, but
¢ produce fruit; and, whether they have flowers.alfo, or fruit only,

¢ Jarge woody plants of both forts are named trees.
48. ¢ There
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48. ¢ There are fhrubs with many ftalks from the root upwards,
and reeds with fingle roots but united ftems, all of different kinds,
and graffes, and wvines or climbers, and creepers, which fprmg from a
feed or from a {lip.

49. ¢ Thefe animals and wvegetables, encircled with multiform dark-
nefs, by reafon of paft actions, have internal confcience, and are
fenfible of pleafure and pain.

50. ¢ All ‘tranfmigrations, recorded in facred books, from the ftate
of Brauma’, to that of plants, happen contmually in this tre-
mendous world of beings; a world g/&vays tending to decay.

51. < He, whofe powers are incomprehenfible, having thus created
both me and this univerfe, was again abforbed in the fupreme
Spirit, changing the time of energy for the time of repofe.

52. ¢ When'that power awakes, (for, though flumber be not predicable
of the fole eternal Mind, infinitely wife and infinitely benevolent, yet
it is predicated of BRAUMA', figuratively, as a general property of life)
then has this world its full expanfion; but, when he flumbers with
a tranquil fpirit, then the whole fyftem fades away ;

53. ¢ For, while he repofes, as i were, in calm flecp, embodicd
fpirits, endued with principles of acion, depart from thcu feveral
alts, and the mind 1tfclf' becomes 1nert ;

54. ¢ And, when they once are abforbed in that fupreme effence,

then the divine foul of all beings withdraws his energy, and
placidly flumbers ;

55. ¢ Then
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55. ¢ Then too this vital foul of created bodies, with all the organs
of fenfe and of adion, remains long immerfed iz the firft idea or in
¢ darknefs, and performs not it natural funé&ions, but migrates from
¢ its corporeal frame :

56. ¢ When, being agaz compofed of minute clementary prin-
¢ ciples, it enters-at once into vegetable or animal feed, it then affumes
¢ a new form.

57. < Thus that immutable Power, by waking and repofing alter-
¢ nately, revivifies and deftroys in eternal fucceflion this whole affem-
¢ blage of locomotive and immoveable creatures.

58. ¢ HE, having ena&ed this code of laws, himfelf taught it fully
¢ to me in the beginning: afterwards I taught it Marr'cur and the
¢ mine other holy fages. t

59. ¢ This my fon. Buricv will repeat the divine code to you
¢ without omiffion ; for that fage learned from me to recite the
¢ whole of it.’

60. Buricu, great and wife, having thus been appointed by MeNv
to promulge his laws, addreffed all the Rifbis with an affetionate
mind, faying: ¢ Hear!

61. ¢ From this MENU, named SwA/YAMBHUVA, or Sprung from the
¢ felf-exifting, came fix defcendants, other MENUSs, or perfectly under-
¢ fanding the feripture, each giving birth to a race of his own, all
¢ exalted in dignity, eminent in power ;

! ’
VOL. III : E 62, ¢ SWA RO CHISHA,
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62. ¢ Swa'ro’cuisna, Avrrami, Ta'masa, Rarvara likewifc
and Cua’csHusHA, beaming with glory, and VarvaswaTa, child of
the fun.

63. < The feven MeNus, (or thofe firft created, who are to be followed
by feven more) of whom Swa'yamsauva is the chicf, have pro-
duced and fupported this world of moving and ftationary beings,
each in his own Antara, or the period of his reign.

- 64. ¢ Eighteen niméfbas, or twinklings of an eye, are one cdfbf’ hd; thirty
cafbt’hds, one cald; thirty. calas, one muhdrta: and juft fo many
muhdrtas let mankind confider as the duration of their day and night.

65. ¢ The fun caufes the diftribution of day and night both divine
and human; night being sntended for the repofe of warious beings,
and. day for their cxertion.

60. ¢ A month of mortals is a day and a night of the Pitris or pa-
triarchs inhabiting the moon ; and the divifion of @ month being into equal
halves, the half beginning from the full moon is their day for actions ;
and that beginning from the new moon is their night for flumber :

67. ¢ A year of mortals is a day and a night of the Gods, or regents
of the univerfe feated round the north pole; and again their divifion
is this: their day is the northern, and their night the fouthern,
courfe of the fun.

68. ¢ Learn now the duration of a day and a night of Brauma’,
and of the feveral ages, which fhall be mentioned in order fuccinétly.

69. ¢ Sages
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69. ¢ Sages have given the name of Crifa to an age containing four
thoufand years of the Gods; the twilight preceding it confifts of as
many hundreds, and the twilight following it, of the fame number :

70. < In the other three ages, with their twilights preceding and
following, are thoufands and hundreds diminithed by one.

71. ¢ The divine years, in the four Auman ages juft enumerated,
being added together, their fum, or twelve thoufand, is called
the age of the Gods ;

72. ¢ And, by reckoning a thoufand fuch divine ages, a day of
Brauma' may be known : his night alfo has an equal duration :

73. ¢ Thofe perfons beft know the divifions of days and nights,
who underftand, that the day of Brauma’, which endures to the end
of a thoufand fuch ages, gives rife to virtuous exertions; and
that his night endures as long as his day.

74. ¢ At the clofe of his night, having long repofed, he awakes,
and, awaking, exerts intelle&, or reproduces the great principle of
animation, whofe property it is to exift unperceived by fenfec :

75. ¢ Intelle&, called into a&ion by his will to create worlds, per-
forms again the work of creation ; and thence fir/? emerges the fubuil
ether, to which philofophers afcribe the quality of conveying {found ;

76. < From ether, effe®ing a tranfmutation in form, fprings the
pure and potent air, a vehicle of all fcents; and air is held endued
with the quality of touch :

77. ¢ Then
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77. ¢ Then from air, operating a change, rifes light or fire, making
obje@s vifible, difpelling gloom, fpreading bright rays; and it is
declared to have the quality of figure ;

L)

-

78. ¢ But from light, a change being cffe@ed, comes water with
¢ the quality of tafte; and from water is depofited carth with the
quality of fmell: fuch were they created in the beginuing.

79. ¢ The beforementioned age of the Gods, or twelve thoufand
* of their years, being multiplied by feventy-one, conflitutes what is
¢ here named a Menwantara, or the reign of a MENU.

80. ¢ There are numberlefs Menwantaras; creations alfo and de-
¢ ftru&ions of worlds, #nnumerable: the Being fupremely exalted
¢ performs all this, with as much eafe as if i {port, again and again

¢ for the fake of conferring happinefs.

81. ¢In the Crita age the Gemwus of truth and right, iz zhe
¢ form of a Bull, ftands firm on his four feet ; nor does any advantage
¢ accrue to men from iniquity ;

82. ¢ But in the following ages, by reafon of unjuft gains, he
¢ 1s deprived fucceflively of one foot; and even juft emoluments,
¢ through the prevalence of theft, falfehood, and fraud, are gradually
¢ diminifhed by a fourth part. b

83. ¢ Men, free from difeafe, attain all forts of profperity and live

four hundred years, in the Criza age; but, in the Tréta and the fuc-
¢ ceceding ages, their life is leflened gradually by one quarter.

84. ¢ The
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B4. ¢ The life of mortals, which is mentioned in the Véda, the
rewards of good works, and the powers of embodied fpirits, arc
fruits proportioned among men to the order of the four ages. -

85. < Some duties are performed by gosd men in the Crita age;
others, in the Tréta; fome, in the Dwdpara; others in the Calis
in proportion as thofe ages decreafe in length.

80. ¢ In the Crita the prevailing virtue is declared to be devotion
in the Tréra, divine knowledge; in the Dwdpara, holy fages call
facrifice the duty chiefly performed ; in-the Cak, liberality alone.

T For the fake of preferving this univerfe, the Being fupremely
glorious allotted feparate duties to thofe, who f{prang refpeétively
from his mouth, his arm, his thigh, and his foot. :

88. ¢ To Brabmens he aﬂigncdlthc duties of reading the Véda, of
teaching it, of facrificing, of affifting others to facrifice, of giving
alms, if they be rich, and, if indigent, of receiving gifts:

89. ¢ To defend the people, to give alms, to facrifice, to read the
Véda, to thun the allurements of fenfual gratification, are in few
words the duties of a Cfbatriya:

90. ¢ To keep herds of cattle, to beftow largefles, to facrifice, to
read the fcripture, to carry on trade, to lend at intereft, and to

¢ cultivate land, are prefcribed or permitted to a Vaifya :

01. ¢ One principal duty the fupreme Ruler affigned toa S#dra; namely,

to ferve the beforementioned claffes, without depreciating their worth.
92. ¢ Man
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02. ¢ Man is declared purer above the navel; but the felf-exifting
Power declared the pureft part of him to be the mouth :

03. < Since the Brdhmen {prang from the moft exccllent part, fince
he was the firft born, and fince he pofleffes the Véda, he is by right
the chief of this whole creation.

04. ¢ Him the Being, who exifts of himfelf, produced in the
beginning from his own mouth; that, having performed holy
rites, he might prefent clarified butter to the Gods, and cakes
of rice to the progenitors of mankind, for the prefervation of this
world :

95.°¢ What created being then can furpafs Him, with whofe
mouth the Gods of the firmament continually feaft on clarified
butter, and the manes of anceftors, on hallowed cakes ?

-90. < Of created things the moft excelleut are thofe which are

animated ; of the animated, thofe which fubfift by intelligence ;
of the intelligent, mankind ; and of men, the facerdotal clafs.

97. < Of priefts, thofe eminent in learning ;. of the learned, thofe
who know their duty; of thofe who know it, fuch as perform it
virtuoufly ; and of the virtuous, thofe who feek beatitude from a
perfe@ acquaintance with fcriptural doérine.

08. ¢ The very birth of Brdbmens is a conftant incarnation of
DuEerMA, God of Fuftice ; for-the Brahmen is born to promote juftice,
and to procure ultimate happinefs.

00. * When
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09. ¢ When a Brébmen {prings to light, he is born above the
world, ‘the chief of all creatures, affligned to guard the treafury
of duties religious and civil.

100. ¢ Whatever exifts in the univerfe, is all in effe®, though not in

¢ form, the wealth of the Brahmen; fince the Brahmen is entitled

€

"~

to it all by his primogeniture and-eminence of birth :

101. ¢ The Brabmen ecats but his own food; wears but his own
apparel ; and beftows but his own in alms : through the benevolence
of the Brahmen, indeed, other mortals enjoy life.

102. ¢ To declare the facerdotal duties, and thofe of the other claffes
in due order, the fage MeNv, fprung from the felf-cxifting, pro-
mulged this code of laws; :

103. ¢ A code, which muft be ftudied with extreme care by every
learned Brahmen, and fully explained to his difciples, but muft be
taught by no other man of an inferior clafs.

104. ¢ The Bréihmen, who ftudies this book, having performed
facred rites, is perpetually free from offence in -thought, in word,
and in deed ;

105. ¢ He confers purity on his living family, on his anceftors, and
on his defcendants, as. far as the feventh ‘perfon; and He alone
deferves to poflefs this whole earth.

106. ¢ This moft excellent code produces every thing aufpicious;
this code increafes underftanding ; this code procures fame and long
life ; this code leads to fupreme blifs.

ot 107. ¢ In
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107. ¢ In this book appears the fyftem of law mn its full extent,
¢ with the good and bad properties of human actions, and the im-
¢ memorial cuftoms of the four claffes.

108. ¢ Immemorial cuftom is tranfcendent law, approved in the
¢ facred fcripture, and in the codes of divine legiflators : let every man,
¢ therefore, of the three principal claffes, who has a due reverence for
¢ the fupreme {pirit which dwells in him, diligently and conftantly

¢ obferve immemorial cuftom :

109. ¢ A man of the prieftly, military, or commercial clafs, who
¢ deviates from immemorial ufage, taftes not the fruit of the Veéda;
¢ but, by an exaét obfervance of it, he gathers that fruit in perfeGion.

110. ¢ Thus have holy fages, well knowing that law is grounded on
¢ immemorial cuftom, embraced, as the root of all picty, good ufages
¢ Jong eftablifhed. ;

111. ¢ The creation of this univerfe; the: forms.of inftitution and
¢ education, with the obfervances and behaviour of a ftudent in theo-
¢ logy ; the beft rules for the ceremony on his return from the manfion
¢ of his preceptor ;

112. ¢ The law of marriage in gencral, and of nuptials in different
forms; the regulations for the great facraments, and the manner,
¢ primevally fettled, of performing obfequics ;

113. ¢ The modes of gaining fubfiftence, and the rules to be obferved
¢ by the mafter of a family; the allowance and prohibition of dict,
¢ with the purification of men and utenfils ;

114. ¢ Laws
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114, ¢ Laws concerning women ; the devotion of hermits, and of
anchorets wholly intent on final beatitude, the whole duty of a king,
and the judicial decifion of controverfics,

115. ¢ With the law of evidence and examination ; laws concerning
hufband and wife, canons of inheritance ; the prohibition of gaming,
and the punifhments of criminals ;

116. ¢ Rules ordained for the mercantile and fervile clafles, with the
origin of thofe, that are mixed ; the duties and rights of all the claffes
in time of diftrefs for {ubfiftence; and the penances for expiating
fins;

117. ¢ The feveral tranfmigrations in this univerfe, caufed by of-
fences of three kinds, with the ultimate blifs attending good actions,
on the full trial of vice and virtue;

118. ¢ All thefe titles of law, promulgated by MeNv, and occafionally
the cuftoms of different countries, different tribes, and different fami-
lies, with rules concerning hereticks and companies of traders, are
difcuffed in this code. '

119. ¢ Even as MENU at my requeft formerly revealed this divine
Saftra, hear it now from me without any diminution or addition.

VOL. III. M
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CHAPTER THE SECOND.

On Education; or on the Sacerdotal Clafs, and the Firft Order.

i KNOW that fyftem of duties, which is revered by fuch as are
¢ learned in the Pédas, and imprefled, as the means of attaining beati-
¢ tude, on the hearts of the juft, who are ever exempt from hatred
¢ and inordinate affe&ion. ‘

2. ¢ Self-love is no laudable motive, yet an exemption from felf-love
¢ is not 7o be found in this world: on felf-love is grounded the ftudy of
¢ fcripture, and the praétice of ations recommended in it.

3. ¢ Eager defire f0 aé? has its root in expettation of fome advantage;
¢ and with fuch expeétation are facrifices performed : the rules of reli-
¢ gious aufterity and abftinence from fin are all known to arife from
¢ hope of remuneration.

4. ¢ Not a fingle act here below appears ever to be done by a man
¢ free from felf-love: whatever he performs, it is wrought from his
¢ defire of a reward.

5. ¢ He, indeed, who fhould perfift in difcharging thefe duties with-
¢ out any view to their fruit, would attain hereafter the ftate of the
¢ immortals, and, even in this life, would enjoy all the virtuous gratifi-

¢ cations, that his fancy could fuggeft.
6. ¢ The
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6. ¢« The roots of law are the whole Véda, the ordinances and
¢ moral pradtices of fuch as perfeély underftand it, the immemorial
¢ cuftoms of good men, and, #n cafes quite indifferent, fclf-fatisfag-
¢ tion. g

7.." Whatever law has been ordained for any perfon by Menv, that
¢ law is fully declared in the 7¢da: for He was perfect in divine know-
¢ ledge:

8. ¢ A man of true learning, who has viewed this complete fyftem
¢ with the eye of facred wifdom, cannot fail to perform all thofe duties,
¢ which are ordained on the authority of the Véda.

9. ¢ No doubt, that man, who fhall follow the rules prefcribed in the
¢ Sruti and in the Smriti, will acquire fame in this life, and, in the
¢ next, inexpreflible happinefs :

10. ¢ By Sruti, or what was beard from above, is meant the Véda;
¢ and by Smriti, or what was remembered from the beginning, the body of
law : thofe two muft not be oppugned by heterodox arguments ; fince
from thofe two proceeds the whole fyftem of duties.

11. ¢ Whatever man of the three higheft claffes, having addicted
himfelf to heretical books, fhall treat with contempt thofe two roots
of l]aw, he muft be driven, as an Atheift and a fcorner of revelation,
from the company of the virtuous.

12. ¢ The fcripture, fhc codes of law, approved ufage, and, iz all

indifferent cafes, felf-fatisfaction, the wife have openly declared to be
the quadruple defcription of the juridical fyftem.

13. ¢ A
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13. ¢ A knowledge of right is a fufficient incentive for men unat-
tached to wealth or to fenfuality ; and to thofe who feek a knowledge
of right, the fupreme authority is divine revelation ;

14. ¢ But, when there are two facred texts apparently inconfiftent,

both are held to be law ; for both are pronounced by the wife to be .
valid and reconcileable ;

15. ¢ Thus in the V%da are thefe texts: ¢ let the facrifice be -when
the fun has arifen,” and, ¢ before it has rifen,” and, *“ when neither

fun nor ftars can be feen:” the facrifice, therefore, may be performed
at any or all of thofe times.

16. ¢ He, whofe life is regulated by holy texts, from his conception
even to his funeral pile, has a decided right to ftudy this code ; but no
other man whatfoever.

17. < BeTwEEN the two divine rivers Sarefwati and Dhrifbadwati
lies the tra¢t of land, which the fages have named Bra/zma'verm,
- becaufe it was frequented by Gods :
®
¢ The cuftom, preferved by immemorial tradition in that coun-
try, among the four pure clafles, and among thofe which are mixed,
is called approved ufage.

19. ¢ Curucfbétra, Matfya, Panchila, or Canyacubja, and Suraféna,
or Mat hura, form the region, called Brakhmar(bi, dlf’cmoulfhed from
Brakmaverta :

20. ¢ From a Brabmen, who was born in that country, let all men
on carth learn their feveral ufages.

1. ¢ That
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21. ¢ That countfy, which lies between Himawat and Vindhbya, to the
caft of Vinasana, and to the weft of Prayiga, is celebrated by the
title of Medhya-défa, or the central region.

22. ¢ As far as the caftern, and as far as the weftern, occans between
the two mountains juft mentioned, lies the traét, which the wife have

named Aridverta, or inhabited by refpectable men.

23. ¢ That land, on which the black antelope naturally grazes, is
held fit for the performance of facrifices; but the land of Mlkch’ bas,
or thofe who [peak barbaroufly, differs widely from it.

24. ¢ Let the three firft clafles invariably dwell in thofe before-
mentioned countries ; but a S#dra, diftrefled for fubfiftence, may

fojourn wherever he chufes.

25. ¢ Thus has the origin of law been fuccinétly declared to you,
together with the formation of this univerfe: now learn the laws of

the feveral claffes.

26. ¢ WrrH aufpicious afts prefcribed by the Véde, muft ceremonies
on conception and fo forth, be duly performed, which purify the
bodies of the threc clafles in this life, and qualify them for the next.

27. ¢ By oblations to fire during the mother’s pregnancy, by holy
rites on the birth of the child, by the tonfure of his head with a lock
of hair left on it, by the ligation of the facrificial cord, are the femi-
nal and uterine taints of the three claffes wholly removed :

28. ¢ By ftudying the /%da, by religious obfervances, by oblations
to fire, by the ceremony of Tra/vidia, by offering to the Gods and
¢ Manes,



ON THE FIRST ORDER, 87

Manes, by the procreation of children, by the five great facra-
ments, and by folemn facrifices, this human body is rendered fit for
a divine ftate.

29. ¢ Before the feCtion of the navel ftring a ceremony is ordained
on the birth of a male: he muft be made, while facred texts are
pronounced, to tafte a little honey and clarified butter from a golden
fpoon.

30. ¢ Let the father perform or, if abfent, caufe to be performed,
on the tenth or twelfth day after the birth, the ceremony of giving
a name; or on fome fortunate day of the moon, at a lucky hour,
and under the influence of a ftar with good qualities.

31. ¢ The firft part of a Bréhmen's compound name thould indicate
holinefs ; of a Cfhatriya’s, power ; of a Vaifya’s, wealth; and of a
Stdra’s, contempt:

32. ¢ Let the fecond part of the prieft’s name imply profperity ;
of the foldier’s, prefervation; of the merchant’s, nounfhment, of
the fervant’s, humble attendance. :

33. ¢ The names of women fhould be agreeable, foft, clear, cap-
tivating the fancy, aufpicious, ending in long vowels, refembling
words of benedi€tion.

34. ¢ In the fourth month the child thould be carried out of the
houfe #o fee the fun : in the fixth month, he fhould be fed with rice ;

or that may be done, which, by the cuftom of the famlly, is thought
moft propitious.

35. ¢ By
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35. ¢ By the command of the /¢da, the ceremony of tonfure fhould
‘ be legally performed by the three firf claffes in the firft or third
¢ year after birth.

36. ¢ In the eighth year from the conception of a Brdhmen, in the
eleventh from that of a Cfbatriya, and in the twelfth from that of
¢ a Vaifya, let the father inveft the child with the mark of his clafs :

37. < Should a Brdahmen, or his father for him, be defirous of his
¢ advancement in facred knowledge, a Cfbatriya of extending his
¢ power, or a Vaifya of engaging in mercantile bufinefs, the in-
¢ veftiture may be made in the fifth, fixth, or eighth -years re-
¢ {petively.

38. ¢ The ceremony of inveftiture hallowed by the gdyatr; muft
¢ not be delayed, in the cafe of a pficﬁ, beyond the fixteenth year ;
¢ nor, in that of a foldier, beyond the twenty-fecond; nor in that of
¢ a merchant, beyond the twenty-fourth.,

39. ¢ After that, a// youths of thefe three clafles, who have not been
¢ invefted at the proper time, become wrdtyas, or outcafts, degraded
¢ from the gdyatri, and contemned by the virtuous :

40. ¢ With fuch impure men, let no Brdhimen, even in diftrefs for

¢ fubfiftence, ever form a connexion in law, either by the ftudy of
¢ the V4da, or by affinity.

¢ Let ftudents in theology wear for their mantles the hides
¢ -of black antelopes, of common deer, or of goats with lwer vefts of
¢ woven s'ana, of cfeuma, and of wool, in the direét order of their claffes.

42, ¢ The
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42. ¢ The girdle of a prieft muft be made of munja, in a triple
cord, fmooth and foft; that of a warrior muft be a bow firing of
mirvd ; that of a merchant, a triple thread of sana.

43. ¢ If the munja be not procurable, their zones muft be formed
refpectively of the grafles cufa, afmintaca, wvalvgja, in triple firings
with one, three, or five knots, according to the family cuftom.

44, ¢ The facrificial thread of a Brdhmen muft be made of cotton,
fo as to be put on over his head, in three ftrings; that of a Gfbatriya,
of sana thread only; that of a Puaisya of woollen thread.

45, ¢ A.prieﬂ: ought by law to carry a ftaff of Bilva or Palifa, a
foldier, of Bata or C’hadira; a merchant of Vénu, or Udumbara :

46. ¢ The ftaff of a prieft muft be of fuch a length as'to reach his
hair ; that of a foldier, to reach his forehead ; and that of a mer-
chant, to reach his nofe.

47. ¢ Let all the ftaves be ftraight, without fracure, of a handfome
appearance, not likely to terrify men, with their bark perfe&, unhurt
by fire.

48. ¢ Having taken a legal ftaff to his liking, and ftanding oppofite
to the fun, let the ftudent thrice walk round the fire from ‘left to

right, and perform, according to law, the cecremony of afking
food :

49. ¢ The moft excellent of the three clafles, being girt with the
facrificial thread, muft atk food with the: refpeétful word :bbavati,
at the beginning of the phrafe; thofe of the fecond clafs, with
VOL. III. : N : ¢ that
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¢ that word in the middle; and thofe of the third, with that word
¢ at the end. :

50. ¢ Let him firft beg food of his mother, or of his fifter, or
of his mother’s whole fifter ; and then of fome other female who
will not difgrace him. : :

51. ¢ Having collefted as much of the defired food as he has
occafion for, and having prefented it without guile to his preceptor,
let him eat fome of it, being duly purified, with his face to the eaft :

52. ¢ If he feek long life, he fhould cat with his face to the eaft;
¢ if exalted fame, to the fouth; if profperity, to the weft; if truth and
its reward, to the north.

53. ¢ Let the ftudent, having performed his ablution, always eat his
food without diftraction of mind ; and, having eaten, let him #tArice
wath his mouth completely, fprinkling with water the /ix hollow
parts of his head, or 4is eyes, ears, and noftrils,

54. ¢ Let him honour all his food, and eat it without contempt ;
when he fees it, let him rejoice and be calm, and pray, that he may
always obtain it.

55. ¢ Food, eaten conftantly with refpe®, gives mufcular force and
generative power ; but, eaten irreverently, deftroys them both.

56. ¢ He muft beware of giving any man what he leaves; and of
cating any thing between morning and evening : he muft alfo beware
of ‘eating too much, and of ‘going any whither With a remnant
of his food unfwallowed. '

57. ¢ Exceflive
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57. ¢ Exceflive eating is prejudicial to health, to fame, and to
future blifs in heaven ; it is injurious to virtue, and odious among
men : he muft, for thefe reafons, by all means avoid it.

58. ¢ Let a Brahmen at all times perform the ablution with the pure
part of his hand denominated from the 7#da, or with the part facred
to the Lord of creatures, or with that dedicated to the Gods; but
never with the part named from the Pitris :

59. -¢ The pure part under the root of the thumb is called Brdhma ;
that at the root of the little finger, Cdya; that at the tips of

the fingers, Daiva; and the part between the thumb and index,
Pitrya.

60. ¢ Let him firft fip water thrice; then twice wipe his mouth ;

and laftly touch with water the fix lefore mentioned <cavities, his
breaft, and his head.

61. < He, who knows the law, and feeks purity, will ever perform his :
ablution with the pure part of his hand, and with water neither

hot nor frothy, ftanding in a lonely place, and turning to the eaft
or the north. :

62. ¢ A ‘Brahmen is purified by water that reaches his bofom; a
C/batriya, by water defcending to his throat; a Paifya, by water

barely taken into his mouth; a S#dra by water touched with the
extremity of his lips.

63. < A youth of the three higheft clafles is named upaviri, when
his right hand is extended for the cord to pafs over his head and
be fixed on his left fboulder ; when his left hand is cxtended, rbat

: ' ¢ the
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the thread may be placed on his right fboulder, he is called prdchindviti ;
and niv#ts, when it is faftened on his neck.

64. ¢ His girdle, his leathern mantle, his ftaff, his facrificial cord,
and his ewer, he muft throw into the water, when they are worn
out or broken, and receive others hallowed by myftical texts.

65. ¢ The ceremony of c¢éfdnta, or cutting off the hair, is ordained
for a prieft in the fixteenth year from conception; for a foldier, in
the twenty-fecond ; for a merchant, two years later than that.

66. ¢ The fame ceremonies, except that of the facrificial thread,
muft be duly performed for women at the fame age and in the fame
order, that the body may be made perfect; but without any texts
from the Véda : '

67. ¢ The nuptial ceremony is confidered as the complete inftitution
of women, ordained for them in the /Zda, together with reverence
to their hufbands, dwelling firft in their father’s family, the buﬁncfs
of the houfe, and attention to facred fire.

¢ Such is the revealed law of inftitution for the twice born ; an
inftitution, in which their fecond birth clearly confifts, and which
caufes their advancement in holinefs : new learn to what duties they
muft afterwards apply themfelves.

69. ¢ THE venerable preceptor, having girt his pupil with the
thread, muft firft inftrut him in purification, in good cuftoms,
in the management of the confecrated fire, and in the holy rites
of morning, noon, and evening.

0. ¢ When
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70. ¢ When the ftudent is going to read the 7¢das, he muft perform
an ablution, as the law ordains, with his face to the north; and,
having paid fcriptural homage, he muft receive inftruétion, wearing

-a clean veft, his members being duly compofed:

71. ¢ At the beginning and end of the leCture, he muft always clafp
both the feet of his preceptor ; and he muft read with both his hands
clofed : (this is called fcriptural homage.)

72. ¢ With croffed hands let him clafp the feet of his tutor, touc.:hing
the left foot with his left, and the right with his right, hand.

73. ¢ When he is prepared for the lecture, the preceptor, conftantly
attentive, muft fay: “hoa! read;” and, at the clofe of the leflon, he
muft fay : ¢ take reft.”

74. ¢ A Brdhmen, beginning and ending a le@ure on the Y¢da, muft
always pronounce to himfelf the fyllable dm; for, unlefs the fyllable
dm precede, his learning will flip away from him; and, unlefs it
follow, nothing will be long retained. :

75. ¢ If he have fitten on culms of cusa with their points toward
the eaft, and be purified by rubbing that holy grafs on both his
hands, and be further prepared by three fuppreflions of breath, esck
equal in time to five fbort vowels, he then may fitly pronounce d.

70. ¢ BrauMA’ milked out, as 7#. were, from the three Pédas, the
letter A, the letter U, and the letter M, which form by their coalition
the triliteral monofyllable, together with three myfterious words, dhur,
bhuvah, fwer, or earth, fky, heaven :

]

77. ¢ From
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s7. ¢« From the three Védas alfo the Lord of creatures, incompre-
henfibly exalted, fucceflively milked out the three meafures of that
ineffable text, beginning with the word zed, and entitled Javitri or

gayatri.

78. ¢ A prieft who fhall know the PZda, and fhall pronounce to
himfelf, both morning and evening, that fyllable, and that holy text
preceded by the three words, fhall attain the fanétity which the Véda
confers ;

70. ¢ And a twice born man, who fhall a thoufand times repeat
thofe three (or dm, the wydhritis, and the gdyatri,) apart from the
multitude, thall be releafed in a month cven from a great offence, as
a fnake from his flough.

80. ¢ The prieft, the foldier, and the merchant, who fhall negle&t
this myfterious text, and fail to perform in due feafon his peculiar
aéls of piety, fhall mect with contempt among the virtuous.

81. ¢ The three great immutable words, preceded by the triliter
fyllable, and followed by the gdyatri, which confifts of three meafures,
muft be confidered as the mouth, or principal part, of the Véda:

82. ¢ Whoever fhall repeat, day by day for three years, without
negligence, that facred text, fhall Aereaffer approach the divine
effence, move as freely as air, and affume an cthereal form.

83. ¢ The triliteral monofyllable is an emblem of the Supreme; the
fuppreffions of breath with a mind fixed on Gop, are the higheft devo-
tion ; but nothing is more exalted than the gdyatri: a declaration of
truth is more excellent than filence.

84. ¢ All
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84. ¢ All rites ordained in the V#éda, oblations to fire, and folemn
facrifices, pafs away ; but that, which paflfes not away, 1s declared to
be the {yllable dm, thence called acfbara ; fince it is a fymbol of Gop,
the Lord of created Beings.

85. ¢ The a& of repeating his Holy Name is ten times better
than_the appointed facrifice; a hundred times better, when it is
heard by no man; and a thoufand times better, when it is purely
.mental :

86. ¢ The four domeftic facraments, which are accompanied with the
appointed facrifice, are not equal, though all be united, to a fixteenth
part of the facrifice performed by a repetition of the gayatri:

87. ¢ By the fole repetition of the gdyatri, a prieft may indubitably
attain beatitude, let him perform, or not perform, any other religious
at; if he be Muaitra, or a friend to all creatures, he is juflly named
Brahmena, or unmited to the Great One.

88. ¢ IN reftraining the organs, which run wild among ravifhing
fenfualities, a wife man will apply diligent care, like a charioteer in
managing reftive horfes. "

89. ¢ Thofe eleven organs, to which the firft fages gave names, I
will comprehenfively enumerate, as the law confiders them, in due
order. '

90. ¢ The nofe is the fifth, after the ears, the fkin, the eyes, and the

tongue ; and the organs of fpeech are reckoned the tenth, after thofe
of excretion and generation, and the hands and feet :

91. ¢ Five
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91. ¢ Five of them, the ear and the reft in fucceflion, learned men
¢ have called organs of fenfe; and the others, organs of action:

92. ¢ The heart muft be confidered as the cleventh; vs;hich, by its
¢ natural property, comprifes both fenfc and aétion; and which being
¢ fubdued, the two other fets, with five in each, are alfo controlled.

03. ¢ A man, by the attachment of his organs to fenfual pleafure,
¢ incwrs certain guilt; but, having wholly fubdued them, he thence
¢ attains hcavenly blifs.

94. ¢ Defirc is never fatisfied with the enjoyrﬁent of defired objetts ;
¢ as the fire is not appeafed with clarified butter: it only blazes more .
¢ vehemently.

05. ¢ Whatever man may obtain all thofe gratifications, or whatever
¢ man may refign them completely, the refignation of all pleafures is
¢ far better than the attainment of them.

96. ¢ The organs, being ftrongly attached to fenfual delights, cannot
¢ {o effetually be reftrained by avoiding incentives to pleafure, as by a
¢ conftant purfuit of divine knowledge.

97. ¢ To a man contaminated by fenfuality neither the P#das, nor
< liberality, nor facrifices, nor ftriét obfervances, nor pious aufterities,
¢« ever procure felicity.

08. ¢ He muft be confidered as really triumphant over his organs,
¢ who, on hearing and touching, on fecing and tafting and fmelling,
¢ what may pleafe or offend the fenfes, neither greatly rejoices nor greatly
¢ repines:

09. ¢ But,
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Qg. ¢ But, when one among all his organs fails, by that fingle failure
his knowledge of Gop pafies away, as water flows through one hole

in a leathern bottle.

100. ¢ Having kept all his members of fenfe and aétion under control,
and obtained alfo command over his heart, he will enjoy every
advantage, even though he reduce not his body by religious -aufte-

rities.

101. ¢ At the morning twilight, let him ftand repeating the gdyarrs,
until he fee the fun; and, at evening twilight, let him repeat it
fitting, until the ftars diftinétly appear :

102. < He, who ftands repeating it at the morning twilight, removes
all unknown notturnal fin; and he, who repeats it fitting at evening
twilight, difperfes the taint, that has unknowingly been contratted in

the day;

103. ¢ But he, who ftands not repeating it in the morning, and fits
not repeating it in the evening, muft be precluded, like a Sidra,
from every facred obfervance of the twice born claffes.

104. ¢ Near pure water, with his organs holden under control, and
retiring with circumipeétion to fome unfrequented place, let him
pronounce the gdyatri, performing daily ceremonies.

105. ¢ In reading the Védéngas, or grammar, profody, mathematicks,
and fo forth, or even fuch parts of the V#4da, as ought conftantly to
be read, there is no prohibition on particular days; nor in pronounc-
“ing the texts appointed for oblations to firc: -

VOL. III. : - o 4 100. ¢ Of
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106. ¢ Of that, which muft conftantly be read, and is therefore
called Brabmafatra, there can be no fuch prohibition; and the obla-
tion to fire, according to the P%4da, produces good fruit, though ac-
companied with the text wafbas, which on other occafions muft be
intermitted on certain days.

107. ¢ For him, who fhall perfift a whole year in reading the Véda,
his organs being kept in fubje@ion, and his body pure, there will
always rife good fruit from his gfferings of milk and curds, of clarified
butter and honey.

" 108. ¢ LET the twice born youth, who has been girt with the facri-

ficial cord, colle€t wood for the holy fire, beg food of his relations,

Aleep on a low bed, and perform fuch offices as may pleafe his pre-

ceptor, until his return to the houfe of his natural father.

109. ¢ Ten perfons may legally be inftru&ted in the Péda; the fon
of a fpiritual teacher ; a boy, who is affiduous ; one who can impart
other knowledge; one who is juft; one who is pure; one who is
friendly ; one who is powerful; one who can beftow wealth ; one
who is honeft; and one who is related by bloed,

110. ¢ Let not a fenfible teacher tell any ozker what he is not afked,
nor what he is atked improperly ; but let him, however intelligent,
a& in the multitude, as if he were dumb:

111. ¢ Of the two perfons, him, who'illegally atks, and him, who
illegally anfwers, one will die, or incur odium.

112. ¢ Where virtue, and wealth fiyficient to fecure it, are not found,
or diligent attention, a /eaft proportioned to zhe bolinefs of the Jubjeét,

. ‘.1in
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in that foil divine inftru€tion muft not be fown: it would periths
like fine feed in barren land.

113. ¢ A teacher of the 7%4da fhould rather die with his learning,
than fow it in fterile foil, even though he be in grievous diftrefs for

{fubfiftence.

114. ¢ Sacred Learning, having approached a Brdbmen, faid to him:
Iam thy'prccious gem; preferve me with care; deliver me not to
a fcorner ; (fo preferved 1 fhall become fupremely ftrong)

115. * But communicate me, as to a vigilant depofitary of thy gem,
to that ftudent, whom thou thalt know to be pure, to have fubdued
his paffions, to perform the duties of his order.”

116. ¢ He, who fhall acquire Zmowledge of the Véda, without the

‘affent of his preceptor,- incurs the guilt of ftealing the fcripture, and

thall fink to the region of torment.

117. ¢ From whatever teacher a ftudent has received inftruétion,
cither popular, ceremonial, or facred, let him firkl falute his in-

firu&or, when they meet.

118. ¢ A Brahmen, who completely governs his paffions, though he
know the gdyatri only, is more honourable than he, who governs not
his paffions, who cats all forts of food, and fells all forts of commod;-
ties, even ‘though he know the three Védas.

119. ¢ When a {uperiour fits on a couch or bench, let not an inferiour
fit on it with him ; and, if an inferiour be fitting on a couch, let him

rife to falute a fuperiour.
120. ¢ The
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120. ¢ The vital {pirits of a young man mount upwards fo depart
¢ from him, when an elder approaches ; but, by rifing and falutation, he
¢ recovers them.

~

121. ¢ A youth, who habitually greets and conftantly reveres the
aged, obtains an increafe of four things; life, knowledge, fame,

ftrength.

[}

122. ¢ After the word of falutation, a Brdhmen muft addrefs an
¢ clder, faying: “ I am fuch an one;” pronouncing his own name.

123. ¢ If any perfons, through ignorance ¢f the Sanfcrit language,
¢ underftand not the import of his name, to them fhould a learned man
¢ fay: It is I;” and in that manner he fhould addrefs all clgfes of

¢ women.

124. ¢ In the falutation he fhould pronounce, after his own name,
¢ the vocative particle 44ds ; for the particle 44ds is held by the wife to
have the fame property with names fully exprejfed.

L)

125. ¢ A Brahmen fhould thus be faluted in return: ¢ May’ft thou
« live long, excellent man!” and, at the end of his name, the vowel
¢ and preceding confonant thould be lengthened, with an acute acc;’m‘,
¢ to threc {yllabick moments, or fhort vowels.

126. ¢ That Brahmen, who knows not the form of returning a falu-
¢ tation, muft not be faluted by a man of learning: as a S%dra, even
¢ fo is he.

127. ¢ Let a learned man aftk a prieft, when he meets him, if his

¢ devotion profpers; a warriour, if he is uphurt; a merchant, if his
¢ wealth
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wealth is fecure; and one of the fervile clafs, if he enjoys good

health ; ufing refpectively the words, cusalam, animayam,-cfhémam,

rA
and 4régyam.

128. ¢ He, who has juft performed a folemn facrifice and
ablution, muft not be addrefled by his name, even though he be

o~

¢ a younger man; but he, who knows the law, fhould accoft. him

L]

with the vocative particle, or with &bavat, the pronoun of re-
fpect.

-

129. ¢ To the wife of another, and to any woman not related by
¢ blood, he muft fay ¢ bhavati, and amiable fifter.”

130. ¢ To his uncles paternal and maternal, to his wife’s father, to
¢ performers of the facrifice, and to fpiritual teachers, he muft fay:

¢ I am fuch an one’’—rifing up to falute them, even though younger
¢ than himfelf.

131. ¢ The fifter of his mother, the wife of his maternal uncle, his
¢ own wife’s mother, and the fifter of his father, muft be faluted like
"¢ the wife of his father or preceptor : théy are equal to his father’s or
¢ his preceptor’s wife.

132. ¢ The wife of his brother, if fhe be of the fame clafs, muft be
¢ faluted every day; but his paternal and maternal kinfwomen need
¢ only be greeted on his return from a journey.

133. ¢ With the fifter of his father and of his mother, and with his
own eldér fifter, let him demean himfelf as with his mother ; though
his mother be more venerable than they.

«

134. ¢ Fel-
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134. ¢ Fellow citizens are equal for ten years; dancers and fingers,
for five ; learned theologians, for lefs than three; but perfons related
by blood, for a fhort time: that is, a greater difference of age defiroys

~

their equality.

135. ¢ The ftudent muft confider a Brd/hmen, though but ten years
old, and a Cpbatriya, though aged a hundred years, as father and
fon; as between thofe two, ‘the young Brdhmen is to be refpected as
the father.

136. . ¢ Wealth, kindred, age, moral condu&, and, fifthly, divine
knowledge, entitle men to refpeét ; but that, which is laft mentioned

in order, is the moft refpeétable.

]

137. ¢ Whatever man of the three Aigheft clafles poffefles the moft
of thofe five, both in number and degree, that man is entitled to moft
refpe€t ; even a Sidra, if he have entered the tenth decad of his age.

138. ¢ Way muft be made for a man in a wheeled carriage, or
above ninety years old, or afflicted with difeafe, or carrying a bur-
den; for a woman; for a prieft juft returned from the manfion of

his preceptor; for a prince, and for a bridegroom :

139. ¢ Among all thofe, if they be met at one time, the prieft juft
returned home and the prince arc moft to be honoured; and of
thofe two, the prieft juft returned fhould be treated with more

refpeét than the prince.

140. ¢ That prieft, who girds his pupil with the facrificial cord, and
afterwards inftruéts him in the whole Véda, with the law of facrifice

and the facred Upanifbads, holy fages call an dchdrya :
141. ¢ But
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" 141. ¢ But he, who, for his livelihood, gives inftrution in a part
only of the V¥4da, or in grammar, and other Védingas, is called an
upddhyaya, or fubleGturer.

142. ¢ The father, who performs the ceremonies on conception and
the like, according to law, and who nourifhes the child with his
firft rice, has the epithet of guru, or venerable. ]

143. ¢ He, who receives a ftipend for preparing the holy fire, for
conduéting the pdca and agnifbtéma, and for performing other facri-
fices, is called in this code the 772wz of his employer.

144. ¢ He, who truly and. faithfully fills both ears with the Péda,
muft be- confidered as equal to a mother ; He muft be revered as a
father ; Him the pupil muft never grieve.

145. ¢ A mere dchdrya, or a teacher of the ghyatri only, {urpafles ten
upidbydyas ; a father, a hundred fuch dchdryas; and a mother, a
thoufand natural fathers. ‘

146. ¢ Of him, who gives natural birth, and him, who gives know-

ledge of the whole Véda, the giver of facred knowledge is the more
venerable father ; fince the fecond or divine birth enfures life to the
twice born both in this world and hereafter eternally.

147. ¢ Let a man confider that as a mere human birth, which his
parents gave him for their mutual gratification, and which he re-

ceives after lying in the womb;

148. ¢ But that birth, which his principal dchdrya who knows the
whole V¥éda, procures for him by his divine mother the Gdyatri, is a
true birth: that birth is exempt from age and from death.

149. ¢ Him,
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149. ¢ Him, who confers on a man the benefit of facred learning,
¢ whether it be little or much, let him know to be here named gurz,
¢ or venerable father, in confequence of that heavenly benefit.

150. ¢ A Brdbmen, who is the giver of fpiritual birth, the teacher of
prefcribed duty, is by right called the father of an old man, though
him{felf be a child.

L3

L3

151. ¢ Cavr, or the Jearned, child of ANGIras, taught his paternal
uncles and coufins to read the 7¢da, and, excelling them in divine
knowledge, faid to them ¢ little fons :”

L]

-

152. ¢ They, moved with refentment, afked the Gods the meaning
of that expreffion; and the Gods, being affembled, anfwered them:
¢ The child has addreffed you properly ;

LY

153. ¢ For an unlearned man is in truth a child ; and he, who teaches
“ him the V#éda, is his father: holy fages have always faid child to an
‘¢ ignorant man, and father to a teacher of fcripture.”

- 154. ¢ Greatnefs is not conferred by years, not by gray hairs, not
¢ by wealth, not by powerful kindred: the divine fages have cfta-
¢ blithed this rule: ¢ Whoever has read the VZdas and their Angas,
* He among us is great.”

- 155. ¢ The feniority of priefts is from facred learning ; of warriours,
¢ from valour; of merchants, from abundance of grain ; of the fervile
¢ clafs, only from priority of birth.

156. ¢ A man is not therefore aged, becaufe his head is gray : him,
¢ furely, the Gods confidered as aged, who, though young in years,
¢ has read and underflands the Véda.

157, ¢ As-
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157. ¢ As an elephant made of wood, as an antelope made of lea-
ther, fuch is an unlearned Brahmen : thofe three have nothing but
names.

158. ¢ As an cunuch is unprodutive with women, as a cow with
a cow is unprolifick, as liberality to a fool is fruitlefs, {o is a Brdbhmen
ufelefs, if he read not the holy texts.

159. ¢ Good inftruction muft be given without pain to the inftructed;
and {fweet gentle fpeech muft be ufed by a preceptor, who cherithes

virtue.

160. ¢ He, whofe difcourfe and heart are pure, and ever perfedly
guarded, attains all the fruit arifing from his complete courfe of
ftudying the Véda.

161. ¢ Let not a man be querulous, even though in pain; let him
not injure another in deed or in thought; let him. net even utter a
word, by which his fellow creature may fuffer uneafinefs ; fince that
will obftruét his own progrefs to future beatitude. '

162. ¢ A Brabmen fhould conftantly thun wordly honour, as he
would fhun poifon; and rather conftantly feek difrefpeét, as he
would feek netar ;

163. ¢ For though fcorned, he may fleep with pleafure; with pleafure
may he awake ; w