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Prefifiaace

FROM COLONIAL TIMES TO THE PRESENT, American attorneys have
played significant roles in U.S. history. Lawyers largely drafted early state
constitutions, the Articles of Confederation, the Declaration of Indepen-
dence, the U.S. Constitution, and most of the state and national laws that
have been subsequently adopted. When he visited the United States in the
1830s, French writer and politician Alexis de Tocqueville noted that
lawyers played roles in the United States similar to those played by the
hereditary aristocracy in some European nations. Not only do attorneys fill
the judicial branch of the government, but many have been prominent as
members of Congress and as presidents.

Courtroom appearances are the most dramatic aspect of most attorneys’
lives. Such roles provide continuing grist for the mills of novelists and tele-
vision producers alike, and lawyers sometimes capture as much attention as
the clients or the issues they defend. Although several such books were
published in the nineteenth century, no comparable twentieth-century vol-
ume focusing specifically on lawyers has attempted to survey more than a
dozen or so of the great litigators. Great American Lawyers, which provides
essays of approximately 2,500 words on the lives and major cases of one
hundred great American lawyer-litigators throughout U.S. history, should
prove to be useful both as a library reference volume and as a book for
lawyers, scholars, and general readers who are interested in the legal profes-
sion and in great U.S. trials.

This book is edited by Dr. John R. Vile, a political scientist at Middle
Tennessee State University who is author of the Encyclopedia of Constitu-
tional Amendments and editor of a CD-ROM, History of the American Legal
System, both published by ABC-CLIO. It includes contributions from more
than fifty lawyers, political scientists, historians, and other scholars from
throughout the nation. Lawyers as diverse as John Adams, E Lee Bailey,
Melvin Belli, Johnnie Cochran, Clarence Darrow, Andrew Hamilton,
Charles Houston, Abraham Lincoln, Belva Lockwood, Thurgood Marshall,
Earl Rogers, Gerry Spence, Kenneth Starr, and George Wythe are among
the subjects of this volume.
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Introduction

CHOOSING THE GREAT ATTORNEYS:
NEITHER LEGERDEMAIN
NOR SCIENCE

For INDIVIDUALS, LIKE ME, who often start their workday by chuckling
over a calendar of lawyer jokes or swapping such anecdotes with colleagues,
the very idea of compiling a book about great American lawyers may ini-
tially seem like an oxymoron, or contradiction. Americans seem to have a
love-hate relationship with lawyers, akin to that which they have with

their representatives in Congress (who are themselves often lawyers).!

Most Americans have nothing but praise for their constitutional system,?
which has arguably spawned such a large number of lawyers, and most
Americans appear to respect the lawyers they know and employ. Still,
Americans enjoy ridiculing, and sometimes even denigrating, the legal pro-
fession as a whole.> Moreover, there is a general consensus that the United
States has more than enough attorneys and that more attorneys bring still
more litigation. Many readers will undoubtedly have heard the story of the
small town that could not support one attorney but found that it had more
than enough business for two.

Percy Foreman once passed out business cards immodestly listing his
partners as “Mose Moses (1297-1202 B.C.), Flavius A. Justinian (A.D.
483-565), William Blackstone (A.D. 1723-1780), and Daniel Webster (A.D.
1782-1852).”* Certainly, lawyers, judges, and legal commentators have
made their mark throughout history. In addition to the names Foreman
mentioned, one could cite the biblical Solomon, the Grecian orators,’
Rome’s Cicero,® and England’s Matthew Hale and Sir Edward Coke.” Eigh-

teenth-century Americans were familiar with great cases in English history,
including the trial of William Penn and the trial of John Lilburne.® Some-
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times conflicting commentaries by Coke, Blackstone, and other English-
men played a vital role in educating the generation of American revolu-

? some of whom had actually attended one of the courts of

tionary lawyers,
law in England, but many of whom were largely self-taught through the
process of reading law in the office of an established attorney.

Lawyers played a prominent role in the founding of the republic. Al-
though trained lawyers were relatively scarce in seventeenth-century
America, where the educated gentry often served in such roles,'° lawyers
were fairly well established by the time that Andrew Hamilton won the
1732 ruling on behalf of John Peter Zenger that helped expand freedom of
speech and press in the colonies.!! Patrick Henry and James Otis argued for
colonial rights both in their respective state courtrooms and legislatures. A
lawyer named Thomas Jefferson took the lead in crafting the Declaration of
Independence (which reads, in part, like a legal brief), and another, John
Dickinson, wrote the Articles of Confederation. Lawyers such as Alexander
Hamilton, Edmund Randolph, Roger Sherman, John Jay, and James Wilson
played prominent roles at the Constitutional Convention of 1787 and in
subsequent ratification debates. This Constitutional Convention laid a
foundation for a coequal judicial branch of government, in which, as
Alexander Hamilton pointed out, legal training would be the unstated sine
qua non.'? Lawyers would also be prominent in the other two branches—
with so many lawyers in Congress that a humorist proposed that the coun-
try had a government “of lawyers and not men”!? and with three of the first
five presidents (Adams, Jefferson, and Monroe) having been trained as at-
torneys.'* Moreover, however familiar educated nonlawyer framers such as
George Mason were with the rights of man (Mason largely crafted the Vir-
ginia Declaration of Rights, which served as a model for later documents),
they themselves generally deferred to lawyers when it came to crafting laws
and constitutions.

Early Americans, who had broken from Great Britain, prided themselves
on the fact that they had no hereditary aristocracy, but when Alexis de
Tocqueville of France visited the United States in the 1830s, he observed
that lawyers were filling similar functions.® If abstract philosophical de-
bates within the United States sometimes appeared dull when compared
with those in other countries (America has arguably never produced a
philosopher of the stature of Hegel, Rousseau, or Kant),'® debates over le-
gal issues—and especially that of slavery—reverberated throughout Con-
gress and the nation.!” The three most distinguished members of Congress
in the mid-nineteenth century, Henry Clay, John C. Calhoun, and Daniel
Webster, were all trained as lawyers, and Webster’s arguments before the
U.S. Supreme Court were among the best-attended social events in the na-
tion’s capital. Abraham Lincoln, U.S. president during the dark days of the
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Civil War, first distinguished himself as a prairie lawyer and in debates for a
Senate seat with another lawyer dubbed “the Little Giant,” Stephen A.
Douglas.

At the end of the nineteenth century and the beginning of the twenti-
eth, lawyers helped manage and justify the fortunes that American entre-
preneurs were making. At times, lawyers defending laissez-faire economics
consciously portrayed themselves as defenders of the Constitution against
the hoi polloi. Attorney John Randolph Tucker thus posed the following
rhetorical question in 1892:

Can I be mistaken in claiming that Constitutional Law is the most important
branch of American jurisprudence; and that the American Bar is and should
be in a large degree that priestly tribe to whose hands are confided the support
and defense of this Ark of the Covenant of our fathers, the security of which
against the profane touch of open and covert foes is the noblest function and

the most patriotic purpose of our great profession?!'8

Not long after, a commentator noted that “of no other thing has our coun-
try more reason to be proud than of her long list of eminent jurists,” and he
proceeded to note that “safety of life, liberty of action, increase of wealth,
material, mental and social expansion, depend fundamentally upon law—
wisely enacted, and administered with impartiality and enlightenment.”!

The debates between advocates of laissez-faire and the progressives often
reverberated in the Supreme Court, where lawyers and justices such as Ru-
fus and Joseph Choate, Stephen Field, Oliver Wendell Holmes Jr., Louis
Brandeis, and Benjamin Cardozo articulated a gamut of political and social
views. The media brought increased attention to lawyers and their cases,
and a number of “trials of the century” propelled attorneys into the public
spotlight. Clarence Darrow was but one of a number of modern lawyers who
made a name for themselves not only defending the wealthy (which Dar-
row did toward the end of his career) but also promoting various social is-
sues such as the cause of labor, opposition to the death penalty, and the
right to teach evolution in the public schools.

With the rise of the New Deal (inaugurated by lawyer-president Franklin
D. Roosevelt) and successive programs that concentrated greater power
than ever in the nation’s capital, lawyers continued to find themselves at
the center of lawmaking, and lawyers continued to serve as key presidential
and congressional advisors. Led by the National Association for the Ad-
vancement of Colored People and the American Civil Liberties Union,
and a host of advocacy groups that would follow, other lawyers found that
they could advance civil rights and liberties through courtroom adjudica-
tion. Still others continue to be propelled to fame by defending or prosecut-
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ing the rich and famous. In the midst of such trials, modern lawyers may
garner as much attention as the defendants. During the O. J. Simpson mur-
der trial, it was common for the media to focus on the hairstyle and cloth-
ing of one of the prosecutors, Marcia Clark, or on reported tensions within
the defense team, while other authors, attorneys, and law professors joined
the media spectacle in their daily analyses of the day’s proceedings, and
Tonight Show host Jay Leno presented regular television skits of the “danc-
ing Itos” (after the judge in the case).?°

If it is undeniable that lawyers have played an important role in civiliza-
tion generally and in American history in particular, the task of choosing
one hundred attorneys for special treatment is not therefore easy. Based on
my experience, few individuals are likely to know the names of one hun-
dred great American lawyers, and even legal specialists may lack knowledge
of a wide range of famous lawyers throughout American history. Among
those scholars and practitioners with such knowledge, no two would be
likely to compose an identical list of the top ten, much less of the top one
hundred.?!

From time to time, scholars survey colleagues to assess the greatness of
American presidents or Supreme Court justices. As difficult as such jobs
are, those who make such assessments do not need to define the initial pool
but are drawing from a fixed and relatively narrow category of individuals.
By contrast, the American Bar Foundation reports that there were 857,931
lawyers in 1995 alone, averaging one lawyer for every 303 persons.’? There
may be a few presidents who would not rank the attainment of this office as
their highest achievement (visitors to Jefferson’s Monticello home may re-
member that being president was not one of the three accomplishments—
writing the Declaration of Independence, authoring the Virginia Statute
for Religious Liberty, and founding the University of Virginia—for which
Thomas Jefferson wished to be remembered), but there must be a very few.
Individuals who are appointed to the U.S. Supreme Court hardly ever leave
this post for another job, making it likely that, if they serve more than a
minimum number of years, they too will be largely remembered for their ac-
complishments in this position. Again by contrast, a lawyer’s reputation as
a practicing attorney may well be overshadowed by the lawyer’s accom-
plishments as a judge, an author, an elected officeholder, an advisor, a
diplomat, or an entrepreneur, and evaluators might find it difficult to evalu-
ate the worth of an individual as an attorney from his or her reputation in a
subsequent position.

If there is anything that distinguishes American lawyers from others and
adds drama to their lives, it is the lawyers’ legally recognized ability to repre-
sent clients in the courtroom.?® Bar associations ensure that this is a privi-
lege reserved for those with legal educations. Moreover, although lawyers
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are known for their ability to draft legislation, to give personal counsel in a
wide variety of matters, and to draw up contracts, wills, and other con-
veyances, they are most renowned for their work in the courtroom, or what
is generally referred to as litigation. Addressing the nature of a lawyer’s
work, Arthur T. Vanderbilt wrote, “Lawyers carry on a wide variety of activ-
ities but in the final analysis the advocate representing his client in court
typifies the profession, for it is in the courts and other tribunals that the
rights which the law protects must be vindicated.””* Noting that litigators
are “the closest thing America has to the Knights of the Round Table,”
Mary Ann Glendon observed that “nearly all of America’s legendary lawyer
heroes have been litigators.””> She further noted that trials, rather than the
more common legal routines, continue to be the primary subject matter of
novels, movies, and television programs:

Filmmakers, journalists, novelists, and television programmers are fascinated
with the activities of the minority of lawyers who are engaged in courtroom
work. Don’t look soon for a TV sitcom on “Eleanor the Estate Planner,” or an
action-adventure series titled “This Is Your IRS,” or real-life episodes from
“Judge Wapner’s Conciliation Clinic.” Ratings thrive on crime, conflict, and

courtroom drama.Z®

Jonathan Turley adds that “the top trial attorneys can become cultural
icons.”?’

Although many authors focus on litigators and litigation in identifying
outstanding lawyers, such terms can be used in at least two ways. Political
scientists such as I tend to associate litigation with any trial appearances,
whereas many lawyers tend to associate litigation with trial, rather than ap-
pellate, courts.”® Either type of litigation is likely to receive far more atten-
tion than the more daily lawyerly routines; such litigation is accordingly
more likely to shape public perceptions of the law.?’

Having decided that the primary focus of this book would be on litigation
(or “trial” work, broadly defined so as to include appellate advocacy) and
being informed by my publisher that it was seeking approximately one hun-
dred such individuals, I faced the formidable task of attempting to formu-
late a list of attorneys who might be considered for inclusion. It seemed
clear that, if this book were to cover all of American history, attorneys
should be chosen from the colonial and revolutionary period, as well as
from the nineteenth and twentieth centuries. Given the obstacles that
women and racial minorities often faced in gaining legal educations and/or
admission to the bar, it would hardly be possible to include them in equal
numbers,*® but it seemed important to include enough of them to make it
clear that such individuals are increasingly contributing to their pro-
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fession.*! Similarly, some individuals such as John Marshall, Joseph Story,
and Tapping Reeve were included who might not have made it as advocates
in their own right but whose influence on the profession was so profound as
to mandate their treatment.

A problem with rating presidents and justices is that of introducing a bias
when assessing persons who are still alive. Not only are such individuals
more likely to be known to the reviewers, but such reviewers’ assessments
are more likely to be colored by ideological considerations.?” I accordingly
decided that living lawyers would not be excluded from consideration, but
that their numbers should be kept relatively small and they should be cho-
sen on the basis of reputation rather than the causes or philosophies with
which they are identified. Readers should be warned that an attorney’s in-
clusion or exclusion from this book is not intended as a seal of approval or
disapproval of such an attorney’s litigation abilities or ideologies, and, al-
though there are entries on attorneys born in every decade from the 1720s
forward, no attorneys under age fifty receive a full entry in this book.

Assessing lawyers, like assessing presidents and justices, often requires
making complex moral judgments. It is certainly possible to be a virtuous
president without thereby being regarded as an effective one (Jimmy Carter
is sometimes cited as an example). Similarly, a president whose morality is
questionable might be responsible for important accomplishments (Richard
Nixon’s diplomatic opening to the People’s Republic of China or Bill Clin-
ton’s handling of the economy). Individuals motivated by the basest mo-
tives might profess high ideals; the general lover of humanity might not
like, or get along with, any individual in particular. Ultimately, I decided
that there would be no moral litmus test for the attorneys discussed in this
book. Some such as George Wythe, John Adams, and Abraham Lincoln
were individuals of obvious virtue and conviction, whereas others were bet-
ter known for their trial expertise, and even for legal trickery, than for their
moral distinction. Eschewing the notion that lawyers are, as a group, more
immoral than others, [ also reject the idea that every great practitioner has
been a man or woman of virtue. At least for purposes of this book, being
listed as a “great” lawyer does not necessarily mean that an individual
would otherwise be classified as a “great” or “good” man or woman.*?

Just as “great” cities often grow along “great” rivers, so too, “great”
lawyers, or at least lawyers with great reputations, tend to emerge from
“great” cases.’* The landmark nineteenth-century case of McCulloch v.
Maryland (1819), dealing with the constitutionality of the U.S. bank, thus
featured a veritable “dream team” of six attorneys—Wailliam Pinkney,
Daniel Webster, and William Wirt favoring the bank and Walter Jones,
Joseph Hopkinson, and Luther Martin opposing it*>—each of whom is the
subject of an essay in this book. Individuals participating in a series of such
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great cases are likely to have been highly regarded in their own day and to
have left lasting reputations—although, in what might be an exception
that helps prove the rule, I discovered that few modern scholars were aware
of Hayden C. Covington, who successfully argued a large number of cases
before the U.S. Supreme Court in the 1940s through the 1960s on behalf of
the rights of Jehovah’s Witnesses. In compiling a list of great lawyers, I have
consulted numerous books dealing with noteworthy individual trials,*® as
well as several books that include essays on a number of such great trials.’” [
have tried to take into account the magnitude of the cases that attorneys
have taken, while recognizing that one’s participation or nonparticipation
in such cases may often be fortuitous. Accordingly, I have not considered
myself bound to include all attorneys who have participated in a single fa-
mous case.

The nineteenth century might have been more conducive to regarding
lawyers, and perhaps men and women in general, as heroes than the cen-
turies following have. Thus, in addition to scores of individual biographies,
there are several nineteenth-century volumes that provide multiple biogra-
phies of leading lawyers, and only lawyers, much along the order of this
book.*8 I have made good use of these tomes in identifying eighteenth- and
nineteenth-century lawyers for this volume. Similarly, there are several
helpful modern volumes, generally less ambitious in scope, that group a
dozen or fewer modern lawyers for discussion and/or inspiration,* that at-
tempt to assess the legal profession or some part of the profession,*® or that
are helpful in identifying important lawyers in previous time periods.*! In
an essay that I have found to be quite helpful, a student of the ratings of
U.S. Supreme Court justices has noted that justices about whom other in-
dividuals have written tend to be more highly rated than those about
whom little is known.** So it is with lawyers. Especially with the rise of ra-
dio and television, some great lawyers are good writers and inveterate self-
promoters; others are fortunate enough to have argued notorious cases or to
have caught the interest of biographers for other reasons. I have generally
assumed that lawyers who are the subjects of book-length biographies
(many of which I have discovered and purchased during the course of edit-
ing this book through sales sites on the Internet) are more likely to have
been influential than those who are not so extensively written about—this
is one reason | have included an essay on Earl Rogers, even though he was
not recommended on the surveys that I sent to scholars. Still, there are un-
doubtedly many relatively unknown greats (especially those who did not
live in large cities where their reputations might have been better
known)*® whose papers may have been destroyed or who have yet to catch
the attention of biographers and who have accordingly been missed in this
volume.
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I compiled a preliminary list of nearly ninety lawyer-litigators, including
one or two individuals such as Elbridge Gerry and George Mason who I
later discovered were not attorneys. I grouped these attorneys into three pe-
riods of American history (colonial and Revolutionary, nineteenth century,
and twentieth century) and mailed surveys to more than one hundred indi-
viduals. Most were other political scientists, but some were legal historians
or practitioners. Respondents were asked to cross names off the list that
they did not think belonged and to suggest the names of individuals who
were not listed who should be. In hopes of ensuring that I did not miss key
lawyers, I also requested that respondents list the twenty-five American at-
torneys who they thought to be most worthy of inclusion.

Most scholars who responded to the survey also decided to check the
names of lawyers whom they apparently recognized and thought should be
included. Many respondents, however, simply commended me for my work
on the list and indicated their own inability to rank more than a dozen or
so lawyers (indeed, such responses suggest that knowledge of great lawyers
is not a subject in which there is widespread current scholarly knowledge).
At times, respondents included helpful comments. For example, one re-
spondent noted that Justice William O. Douglas had once referred to
Robert Jackson (with whom Douglas was not on a particularly friendly ba-
sis) as one of the greatest advocates before the U.S. Supreme Court. An-
other respondent for whom I have great respect questioned what he consid-
ered to be the inflated lawyerly reputation of a president, who has
nonetheless been included in this volume. Still others questioned the
lawyerly skills of individuals such as Roy Cohn and Richard Nixon, whom I
had included on the original list but have not dealt with at length in this
book. Altogether, nearly one hundred additional names were suggested that
were not on my original list, although many received only a single nomina-
tion or two.

[ have largely worked through this list looking for eligible entries by
reading short biographies in the American National Biography** or other
standard general reference works, with a special eye to the individual’s
courtroom reputation. Although I eliminated most of these individuals on
the basis that they were not primarily known for their litigation work (I
have covered some of these in shorter sidebars that I have included in this
book), in some cases some valuable additions were made. Some individuals
have been included in this book largely because of the advocacy of their
inclusion by a scholar particularly interested in writing their entry. I be-
lieved that such persistence and willingness to write was sometimes a
barometer of the strength of such sentiment.

A number of scholars reacted negatively to the suggestion that they rank
the top twenty-five lawyers. One even wrote “silly” in response to this part
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of the survey. Such responses undoubtedly registered a healthy skepticism
about the objectivity of such rankings. For what it is worth (and this may be
a better indicator of name recognition than of true greatness), the attorney
who received the highest number of rankings was Thurgood Marshall
(whose ranking, although not unexpected, may reflect a greater knowledge
among contemporaries), with Clarence Darrow, Daniel Webster, and Louis
Brandeis close behind, followed by E Lee Bailey, Edward Bennett Williams,
James Otis, and John Davis. Other attorneys receiving more than three
nominations for the top twenty-five included (in alphabetical order) John
Adams, Melvin Belli, Henry Clay, Archibald Cox, Morris Dees, Alan Der-
showitz, William Evarts, Davis Dudley Field, Percy Foreman, Abe Fortas,
Ruth Bader Ginsburg, Jack Greenberg, Andrew Hamilton, Charles Hous-
ton, Robert Jackson, Leon Jaworski, William Kunstler, Abraham Lincoln,
Louis Nizer, Edmund Randolph, Laurence Tribe, William Wirt, and George
Wythe.

Among scholars who responded to the survey and included their names
were Henry J. Abraham of the University of Virginia; Stanley Brubaker of
Colgate University; Cornell Clayton of Washington State University;
Brannon Denning of Southern Illinois University School of Law; James W.
Ely Jr. of Vanderbilt University; Leslie Goldstein of the University of
Delaware; Richard Glenn of Millersville University; Ken Gormley of the
Duquesne University School of Law; Kermit Hall of North Carolina State
University; Peter Handwork of Toledo, Ohio; Kenneth Holland of the Uni-
versity of Memphis; Harold Hyman of Rice University; Ronald Kahn of
Oberlin College; David J. Langum of the Cumberland University School of
Law; Anthony Lewis of the New York Times; Christopher N. May of the
Loyola Law School in Los Angeles, California; Bruce Murphy of Lafayette
College; Walter Murphy, retired from Princeton University; David
Neubauer of the University of New Orleans; Stuart Nagel of the Dirksen-
Stevenson Institute; Roger K. Newman of New York University; Mark
Pohlmann of Rhodes College; Jack Rakove of Stanford University; John
Reid of New York University; Don Roper of SUNY College at New Paltz;
John Scheb of the University of Tennessee; Donald Grier Stephenson Jr. of
Franklin & Marshall College; and Clyde E. Willis of Middle Tennessee
State University.

[ have consulted with many of the authors of essays in this book on a
more informal basis. | have sought counsel from many others, especially my
supportive colleagues in the Political Science, History, and Criminal Justice
Administration Departments at Middle Tennessee State University, where
[ teach, and from colleagues in a wide variety of disciplines whom I see
fairly regularly on the undergraduate mock trial circuit. In addition, I re-
ceived numerous responses to my survey by e-mail, not all of which I
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recorded. The help I have received from the Middle Tennessee State Uni-
versity library, and particularly the interlibrary loan department (especially
Karin Hallett and Rhonda Armstrong), has been indispensable to the writ-
ing of this book. An article published by, and correspondence received
from, Professor Jerry Uelmen at Santa Clara University School of Law has
been useful in focusing on some attorneys with whom I was not familiar.

Ultimately, of course, the decision about which lawyers to include or ex-
clude in this volume is mine and mine alone. I am not including the names
of those whom I have consulted as a way of sharing blame but as a way of
indicating that, although my selection has not been particularly scientific,
have tried to ensure that the selection was not simply arbitrary. I have also
included shorter essays or anecdotes about individuals who have distin-
guished themselves in one or another area of the law but who have not
been included among the hundred who are given fuller treatment in this
volume.

More than fifty scholars and practitioners, who are identified and whose
credentials are described elsewhere in this volume, have contributed essays
to this book. Their interest in and dedication to this project has been a fac-
tor that continues to make me believe that this project is a worthy one. In
most cases, authors have responsibly met deadlines and have responded pos-
itively to my suggestions. Although I provided no template, each writer was
asked to include basic biographical information, including positions that
lawyers may have held, while keeping the focus as much as possible on a
lawyer’s litigation skills. As one who has written about eighteen full essays
for this volume, including essays of lawyers from each of the last three cen-
turies, I have increasingly recognized that such information is not always
easily accessible, and I have been humbled by the dedication that so many
of the essayists have shown and [ wish to thank each for his or her efforts.

[ also wish to thank my friends at ABC-CLIO for suggesting this project
and for helping me with it. Special thanks go to Alicia Merritt, Allan Sut-
ton, Michelle Trader, and Liz Kincaid.

Some may question whether someone who is not a lawyer should edit a
book like this. Ultimately, others will have to decide whether I have been
adequate for the task. It is my hope that my training as a political scientist,
my role as an undergraduate pre-law advisor and mock trial coach, and my
personal friendships with a number of lawyers have given me both sufficient
knowledge of and distance from the subject. That being said, although I
have now taught U.S. constitutional law and courses on the judicial process
and advised students interested in attending law school for more than
twenty years, this book has helped me to realize how little I, and apparently
many of my colleagues, actually know about many of the most influential of
the legal profession. Like those in other professions, lawyers surely recog-
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nize both that fame can be a noble spur to ambition and greatness and that
recognition can be ephemeral.

[ sincerely hope that this volume will be one way of directing renewed fo-
cus on those who have distinguished themselves as litigators and of rekin-
dling serious thought about those qualities that make for a great lawyer. Al-
though this book is intended to be primarily informational, I hope that it
will also serve as a source of inspiration for those who are practicing or con-
sidering the practice of law and who view the legal profession and its study
not simply as a job but as a calling. I enjoy humor too much to stop swap-
ping lawyer jokes, but, contrary to what such jokes may often suggest, [ am
even more sincerely convinced after editing this book than before that the
terms “great lawyers” and “great men (and women)” are not contradictory.
Our republic and its citizens owe much to those who have served through
our history as legal advocates, and I hope that this book is a worthy tribute
to them.

—John R. Vile

Middle Tennessee State University

Notes

1. In “What the Public Dislikes about Congress,” John R. Hibbing and Elizabeth
Theiss-Morse thus note that “the truth is people disapprove of members of Con-
gress as a collectivity while approving of Congress as an institution, just as they disap-
prove of the leaders of Congress while approving of their own members.” Lawrence
C. Dodd and Bruce L. Oppenheimer, Congress Reconsidered, 6th ed. (Washington:
Congressional Quarterly, 1996), p. 62.

2. See Michael Kammen, A Machine That Would Go of Itself: The Constitution in
American Culture (New York: Alfred A. Knopf, 1987).

3. This is probably not a new phenomenon. George Wharton Pepper noted both
that “lawyers as a class have always been unpopular” and that “as individuals
lawyers are as much trusted by their clients as are any other men I know.” Philadel-
phia Lawyer: An Autobiography (Philadelphia: ]. B. Lippincott, 1944), p. 341.

4. Michael Dorman, King of the Courtroom: Percy Foreman for the Defense (New
York: Delacorte Press, 1969).

5. A student of the subject notes that Greek citizens were required to defend
themselves in court. Although they could get advice from professional rhetoricians,
laws prohibited payment for such services. See Robert ]. Bonner, Lawyers and Liti-
gants in Ancient Athens: The Genesis of the Legal Profession (1927; reprint, New York:
Benjamin Blom, 1969), p. v.

6. See Robert N. Wilkin, Eternal Lawyer: A Legal Biography of Cicero (New York:
Macmillan, 1947).

7. Henry Roscoe, Lives of Eminent British Lawyers (London: Longman, 1830).

8. For the influence of these cases, see Robert S. Peck, The Bill of Rights & the
Politics of Interpretation (St. Paul: West, 1992), pp. 85-87 and pp. 117-120.
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9. See Edward S. Corwin, The “Higher Law” Background of American Constitu-
tional Law (Ithaca, N.Y.: Cornell University Press, 1965).

10. Charles Warren describes this time as a time of “law without lawyers.” War-
ren notes that a number of colonies actually prohibited lawyers from representing
individuals in court for a fee. See A History of the American Bar (New York: Howard
Fertig, 1966), pp. 3-18.

11. See James Alexander, A Brief Narrative of the Case and Trial of John Peter
Zenger, ed. Stanley Katz (Cambridge: Belknap Press, 1963).

12. In The Federalist, no. 78, Hamilton observed that “there can be but few men
in the society who will have sufficient skill in the laws to qualify them for the sta-
tions of judges. And making the proper deductions for the ordinary depravity of hu-
man nature, the number must be still smaller of those who unite the requisite in-
tegrity with the requisite knowledge.” See The Federalist, ed. Paul Leicester Ford
(New York: Henry Holt, 1989), p. 526.

13. Quoted in Roger H. Davidson and Walter J. Oleszek, Congress and Its Mem-
bers, 6th ed. (Washington: Congressional Quarterly Press, 1998), p. 120. Davidson
and Oleszek note that 225 members of the 105th Congress were lawyers.

14. Mary Ann Glendon notes that twenty-three of the nation’s forty-one presi-
dents have been attorneys. See A Nation under Lawyers (New York: Farrar, Straus
& Giroux, 1994), p. 12.

15. Alexis de Tocqueville, Democracy in America, trans. George Lawrence, ed.
J. P. Mayer (Garden City, N.Y.: Doubleday, 1969), pp. 267-269.

16. For a similar observation, see Morton J. Frisch and Richard G. Stevens, eds.,
The Political Thought of American Statesmen: Selected Writings and Speeches (Itasca,
[1l.: E E. Peacock, 1973), pp. 1-2.

17. One scholar who has successfully emphasized the links between American
political and legal thought is Alpheus T. Mason. See his Free Government in the
Making: Readings in American Political Thought, 3rd ed. (New York: Oxford Univer-
sity Press, 1965). Also see Bernard Schwartz, Main Currents in American Legal
Thought (Durham, N.C.: Carolina Academic Press, 1993), and, more recently,
Allen C. Guelzo, Abraham Lincoln: Redeemer President (Grand Rapids, Mich.:
William B. Eerdmans, 1999), pp. 21-25.

18. Cited in Benjamin R. Twiss, Lawyers and the Constitution: How Laissez Faire
Came to the Supreme Court (New York: Russell & Russell, 1962), p. 149.

19. Alfred Salem Niles, “William Pinkney,” in Great American Lawyers, ed.
William Draper Lewis (Philadelphia: John C. Winston, 1907), vol. 2, p. 178.

20. Milton C. Cummings Jr. and David Wise, Democracy under Pressure, 8th ed.
(Fort Worth: Harcourt Brace College Publishers, 1997), p. 262.

21. Thus, although he is not listed among the top one hundred attorneys in this
book, Bernard Schwartz lists Thomas Jefferson among the top ten practitioners.
See A Book of Legal Lists (New York: Oxford University Press, 1997). This author’s
judgment was based in large part on the fact that Jefferson spent most of his life in
politics rather than in the practice of law. In assessing the greatness of Supreme
Court justices, William G. Ross, in “The Ratings Game: Factors That Influence
Judicial Reputation,” points to what he calls “Longevity of Tenure: The Geriatric
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Factor” at 411-414 of Marquette Law Review (Winter 1996), 79: 401-452. For
other studies focusing on the difficulty of rating presidents and justices, see
William D. Pederson and Ann M. McLaurin, The Rating Game in American Poli-
tics: An Interdisciplinary Approach (New York: Irvington, 1987), and William D.
Pederson and Norman W. Provizer, eds., Great Justices of the U.S. Supreme Court:
Ratings and Case Studies (New York: Peter Lang, 1993). The Cultural Center at
Hofstra University in Hempstead, New York, sponsored a symposium entitled
“The Leadership Difference: Rating the Presidents” on October 11, 2000. For a
book helpful in demonstrating how difficult it is even to rank a single justice, see
Richard A. Posner, Cardozo: A Study in Reputation (Chicago: The University of
Chicago Press, 1990). Since [ conducted my own surveys attempting to define the
top one hundred lawyers, Professor Gerald E Uelmen has published an extremely
useful article entitled “Who Is the Lawyer of the Century?” in the Loyola of Los
Angeles Law Review (January 2000), 33:613-653. Uelmen, who believes there
should be a “Lawyer’s Hall of Fame,” listed five criteria in attempting to choose
the “lawyer of the century.” These were: “(1) professional reputation; (2) partici-
pation in high-profile trials, especially those ranked as ‘trials of the century’; (3)
public recognition; (4) current accessibility of information about the individual’s
career and accomplishments; and (5) adherence to ethical standards” (p. 615).
Uelmen focused on twentieth-century defense lawyers in criminal cases, thus ex-
cluding from consideration many of the lawyers included in this book. In seeking
to identify the greatest lawyer of the twentieth century, Uelmen surveyed three
groups, all in California and Arizona. When surveying twenty-five lawyers attend-
ing the annual Bryan Scheckmeister Death Penalty College in August 1999 for
their top five choices, Uelmen got the following results: Clarence Darrow (19);
Thurgood Marshall (10); Steve Bright (7); Gerry Spence (6); Millard Farmer (5);
Michael Tigar (5); Johnnie Cochran (4); Earl Rogers (3); Edward Bennett
Williams (3); and William Kunstler (3) (see Uelmen, p. 618). Twenty-two respon-
dents from lawyers attending a convention of Arizona Attorneys for Criminal Jus-
tice meeting in September 1999 made the following choices: Clarence Darrow
(19); Gerry Spence (17); William Kunstler (10); Thurgood Marshall (9); E Lee
Bailey (7); Michael Tigar (5); Alan Dershowitz (4); Leslie Abramson (3); and
Johnnie Cochran (3). Twenty-five students in Uelmen’s classes came up with the
following rankings: Clarence Darrow (13); Johnnie Cochran (10); E Lee Bailey
(9); Alan Dershowitz (8); Gerry Spence (5); Thurgood Marshall (3); Barry
Scheck (3); William Kunstler (2); Leslie Abramson (2); and Melvin Belli (1)
(Uelmen, p. 618). Uelmen also surveyed contemporary lawyers who might be
considered contenders for lawyers of the century, asking them to pick someone
other than themselves for such a designation. Leslie Abramson picked Earl
Rogers; E Lee Bailey and Alan Dershowitz chose Edward Bennett Williams; John-
nie Cochran chose Thurgood Marshall; and Gerry Spence and Michael Tigar
picked Clarence Darrow. Uelmen believes that Clarence Darrow was the greatest
American defense attorney of the twentieth century. Professor Jonathan Turley
has tried his hand at identifying the top four trial attorneys of the century in “The
Trial Lawyers of the Century,” The Recorder (December 15, 1999): 4. He lists
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E Lee Bailey, Delphin Delmas, Samuel Leibowitz, and Clarence Darrow. Like Uel-
men, Turley believes that Darrow was the greatest of these.

22. Clara N. Carson, The Lawyers Statistical Report: The U.S. Legal Profession in
1995 (Chicago: American Bar Foundation, 1999), p. 1. A book entitled The Best
Lawyers in America, 1999-2000, ed. Steven Naifeh and Gregory White Smith, now
the eighth in a series (Aiken, S.C.: Woodward-White, 1999), lists thousands of
“best lawyers” by state and specialty, apparently based on surveys sent to the more
than 14,000 attorneys listed in the previous edition (see p. vii). Entries are limited
to names, firms, and addresses.

23. Arguably, good lawyers also know when not to go to court. Elihu Root report-
edly once said that “about half the practice of a decent lawyer consists in telling
would-be clients that they are damned fools and should stop.” Quoted in Sol
Linowitz with Martin Mayer, The Betrayed Profession: Lawyering at the End of the
Twentieth Century (New York: Scribner, 1994), p. 4. Similarly, Lincoln advised,
“Persuade your neighbors to compromise whenever you can,” and once offered not
to charge a client if the client agreed to settle his case out of court. See Guelzo,
Abraham Lincoln: Redeemer President, p. 164.

24. Eugene C. Gerhard, Arthur T. Vanderbilt: The Compleat Counsellor (Albany,
N.Y.: Q Corporation, 1980).

25. Glendon, A Nation under Lawyers, p. 40.

26. Ibid., p. 262.

27. Turley, “The Trial Lawyers of the Century,” p. 4.

28. Interestingly, Harvard law professor Alan Dershowitz, who specializes in ap-
pellate advocacy, considers himself “a lawyer of last resort.” See Dershowitz’s The
Best Defense (New York: Random House, 1982), p. xv.

29. American law does not distinguish between those who do routine legal work
advising clients and drawing up documents and those who appear in court (and es-
pecially higher courts) on behalf of clients, but in England these tasks are roughly
divided between two different groups of lawyers, the solicitors and the barristers.
For this distinction, see Henry ]. Abraham, The Judicial Process, 7th ed. (New York:
Oxford University Press, 1998), pp. 91-94. Also see J. H. Baker, An Introduction to
English Legal History, 2nd ed. (London: Butterworths, 1979), pp. 140-142. Fans of
John Mortimer’s “Rumpole of the Bailey” stories (some of which have been faith-
fully produced for television) will recognize that Rumpole, notorious husband of
“she who must be obeyed,” is an English barrister, who regularly appears, as befits
the more formal English setting, in court wearing a white wig. Rumpole was the
creation of John Mortimer, a successful English author and barrister born in 1923.

30. See J. Clay Smith Jr., Emancipation: The Making of the Black Lawsyer,
1844-1944 (Philadelphia: University of Pennsylvania Press, 1993); J. Clay Smith
Jr., ed., Rebels in Law: Voices in History of Black Women Lawyers (Ann Arbor: Uni-
versity of Michigan Press, 2000); Virginia G. Drachman, Sisters in Law: Women
Lawyers in Modern American History (Cambridge: Harvard University Press, 1988);
Geraldine R. Segal, Blacks in the Law: Philadelphia and the Nation (Philadelphia:
University of Pennsylvania Press, 1983); and Karen B. Morrello, The Inwisible Bar:
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The Woman Lawyer in America: 1638 to the Present (New York: Random House,
1986). More generally, see Linda K. Kerber, No Constitutional Right to Be Ladies:
Women and the Obligations of Citizenship (New York: Hill and Wang, 1998).

31. The American Bar Foundation reports that the number of women lawyers
has increased from 5,540, or 3 percent of the total, in 1951 (the first year in which
it apparently began its surveys) to 202,308, or 24 percent of the total, in 1995. See
Carson, The Lawyers Statistical Report, p. 4. The study does not address the number
of racial minorities who are lawyers.

32. In “The Ratings Game,” Ross describes the problems of assessment in terms
of “Proximity in Time: The Myopia Factor” at 420-423 and “Ideology: The Politi-
cal Correctness Factor,” at 405—411.

33. Uelmen, “Who is the Lawyer of the Century?” cites “adherence to ethical
standards” as a key measure of attorneys (pp. 633-642). Uelmen does note that
ethical standards for attorneys have changed, and he defends Darrow’s role as the
premier twentieth-century attorney despite what he believes to have been his ethi-
cal lapses.

34. Uelmen’s “Who is the Lawyer of the Century?” devotes considerable atten-
tion to what he describes as “participation in high-profile trials,” identifying in an
appendix to his article thirty-seven trials that have been identified as “trials of the
century.”

35. Robert M. Ireland, The Legal Career of William Pinkney 1764—1822 (New
York: Garland, 1986), pp. 182-183. John Marshall and Joseph Story, also treated in
this book, were justices in this case.

36. These books are too numerous to mention here. One outstanding example of
such a book is Edward ]. Larson’s Summer for the Gods: The Scopes Trial and Amer-
ica’s Continuing Debate over Science and Religion (New York: Basic Books, 1997).

37. These include Bryandt Aymar and Edward Sagarin, A Pictorial History of the
World’s Great Trials from Socrates to Eichman (New York: Bonanza Books, 1967),
which, despite its title, includes far more than pictures; Edward W. Knappman, ed.,
Great American Trials: From Salem Witcheraft to Rodney King (Detroit: Visible Ink
Press, 1994); Robert D. Marcus and Anthony Marcus, On Trial: American History
through Court Proceedings and Hearings, 2 vols. (St. James, N.Y.: Brandywine Press,
1998); John W. Johnson, Historic U.S. Court Cases 1690—1990: An Encyclopedia
(New York: Garland, 1972); John A. Garraty, ed., Quarrels That Have Shaped the
Constitution, rev. ed. (New York: Harper & Row, 1987); R. Cornelius Raby, Fifty
Famous Trials (Washington: Washington Laws, 1937); Stories of Great Crimes &
Trials from American Heritage Magazine (New York: McGraw-Hill, 1973); Michael
R. Belknap, ed., American Political Trials (Westport, Conn.: Greenwood Press,
1981); and Fred W. Friendly and Martha ]. H. Elliott, The Constitution, That Deli-
cate Balance: Landmark Cases That Shaped the Constitution (New York: Random
House, 1984). Also see the scholarly series published by the University Press of
Kansas entitled Landmark Law Cases & American Society. | have also drawn from a
number of constitutional histories, including Melvin I. Urofsky, A March of Liberty:
A Constitutional History of the United States (New York: Alfred A. Knopf, 1988), and
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Alfred H. Kelly, Winfred A. Harbison, and Herman Belz, The American Constitu-
tion: Its Origins and Developments, Tth ed., 2 vols. (New York: W. W. Norton, 1991).

38. The most comprehensive of these is an eight-volume work, edited by
William Draper Lewis, entitled Great American Lawyers (Philadelphia: John C.
Winston, 1907). Also see Gilbert ]. Clark, Life Sketches of Eminent Lawyers, Ameri-
can, English and Canadian to Which Is Added Thoughts, Facts and Facetiae (Kansas
City, Mo: Lawyer’s International, 1895; reprint, Littleton, Colo.: Fred B. Rothman,
1963); and Henry W. Scott, Distinguished American Lawyers with Their Struggles and
Triumphs in the Forum (New York: Charles L. Webster, 1891). In a related vein, see
William L. Snyder, Great Speeches of Great Lawyers (New York: Baker, Voorhis,
1892). For another volume that appears to reflect the nineteenth-century attitude
toward great men and includes, but is not limited to, lawyers, see George Cary
Eggleston, The American Immortals: The Record of Men Who, by Their Achievements
in Statecraft, War, Science, Literature, Art, Law and Commerce, Have Created the
American Republic and Whose Names Are Inscribed in the Hall-of-Fame (New York:
Putnam, 1901). For a book that also includes English greats, see Hamilton W. Ma-
bie, The Portrait Gallery of Eminent Lawyers (New York: Shea & Jenner, 1880).

39. See, for example, Marian Calabro, Great Courtroom Lawyers: Fighting the
Cases That Made History (New York: Facts on File, 1996); Phyllis Raybin Emert,
Top Lawyers and Their Famous Cases (Minneapolis: Oliver Press, 1996); Daniel J.
Kornstein, Thinking under Fire: Great Courtroom Lawyers and Their Impact on Amer-
ican History (New York: Dodd, Mead, 1987); Mark Litwak, Courtroom Crusaders:
American Lawyers Who Refuse to Fit the Mold (New York: William Morrow, 1989);
Emily Couric, The Trial Lawyers, The Nation’s Top Litigators Tell How They Win
(New York: St. Martin’s Press, 1988); Peter Irons, The New Deal Lawyers (Prince-
ton: Princeton University Press, 1993); and Norman Sheresky, On Trial: Masters of
the Courtroom (New York: Viking Press, 1977). One more ambitious modern vol-
ume is Darien A. McWhirter’s, The Legal 100: A Ranking of the Individuals Who
Have Most Influenced the Law (Secaucus, N.J.: Carol, 1998). This volume, which
picks out one hundred individuals who have influenced the law in the United
States, is not limited to Americans, to litigators, or to lawyers, although it obvi-
ously includes some of each. The individual ranked as having the greatest influence
on Anglo-American law is nonlawyer James Madison. Others, by order, in the top
ten are Alexander Hamilton, John Marshall, Cicero, Daniel Webster, Clarence
Darrow, William Mansfield, Thomas Erskine, Edward Marshall Hall, and Earl War-
ren. For a book that prints closing arguments in ten great cases, see Michael S. Lief,
H. Mitchell Caldwell, and Benjamin Bycel, Ladies and Gentlemen of the Jury: Great-
est Closing Arguments in Modern Law (Touchstone Books, 2000).

40. See, for example, Martin Mayer, The Lawyers (New York: Harper & Row,
1967); Joseph C. Goulden, The Million Dollar Lawyers (New York: Putnam, 1978);
and Mark Baker, D.A.: Prosecutors in Their Own Words (New York: Simon &
Schuster, 1999). On a related theme, see Sam Schrager, The Trial Lawyer's Art
(Philadelphia: Temple University Press, 1999). For a helpful treatment of all the
U.S. Supreme Court justices, see Clare Cushman, ed., The Supreme Court Justices:
llustrated Biographies, 1789-1993 (Washington: Congressional Quarterly, 1993).
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For a book that describes the work of leading U.S. attorneys general, see Nancy V.
Baker, Conflicting Loyalties: Law & Politics in the Attorney General’s Office,
1789-1990 (Lawrence: University Press of Kansas, 1992).

41. See, for example, Benjamin R. Twiss, Lawyers and the Constitution: How Lais-
sex Faire Came to the Supreme Court (New York: Russell & Russell, 1962); and G.
Edward White, “Prominent Lawyers before the Marshall Court,” in The Marshall
Court and Cultural Change, 1814-1835 (New York: Oxford University Press, 1991),
pp. 201-291. A more general treatment of the law in American history is Kermit L.
Hall, The Magic Mirror: Law in American History (New York: Oxford University
Press, 1989).

42. Ross, “The Ratings Game,” pp. 423-430.

43. There are a number of treatments of state and city bars, as well as reminis-
cences, often by their children, of “country lawyers.” See, for example, Charles H.
Bell, The Bench and Bar of New Hampshire (Boston: Houghton Mifflin, 1894);
Deane C. Davis, Justice in the Mountains: Stories & Tales by a Vermont Country
Lawyer (Shelborne, Vt.: New England Press, 1980); Milton S. Gould, The Witness
Who Spoke with God and Other Tales from the Courthouse [discusses the New York
City Bar] (New York: Viking Press, 1979); Ben Jones, Sam Jones: Lawyer (Norman:
University of Oklahoma Press, 1947); John Gwathney, Legends of Virginia Lawyers
(Richmond: Dietz, 1934); Bellamy Partridge, Country Lawyer (New York: Grosset
& Dunlap, 1939); James Summerville, Colleagues on the Cumberland: A History of
the Nashuille Legal Profession (Dallas: Taylor, 1996); and W. W. Robinson, Lawyers
of Los Angeles (Los Angeles: Los Angeles Bar Association, 1959).

44. John A. Garraty and Mark C. Carnes, eds., American National Biography, 24
vols. (New York: Oxford University Press, 1999). These volumes, with vital per-
sonal information and short bibliographic entries after each essay, have proved al-
most indispensable. Also helpful has been Dumas Malone, ed., Dictionary of Ameri-

can Biography, 10 regular and 10 supplemental volumes (New York: Scribner,
1963).
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BEFORE HE WAS A HERO OF THE
Revolution, or vice-president or
president of the fledgling United
States, John Adams was a lawyer
practicing in the Province of
Massachusetts. His political con-
victions influenced his approach
to law, and his experience at the
bar in turn shaped the under-
standing of politics that he
brought to his country’s service
later in life.

The citizens of Massachusetts
in Adams’s day were independent
in spirit, famously knowledgeable
about the law, and notoriously
litigious (Burke 1993, 225-226).
Then perhaps even more than to-
day, court cases sometimes be-
came the medium through which
political controversies were acted
out. In addition to being deeply
involved in the day-to-day legal
business of the colony, Adams
tried a number of cases through
which the colonists and crown
carried out their prolonged strug-
gle in the years before the Revo-
lution. But Adams opposed ex-
tremism and believed in the right
of legal representation for both
sides, so he did not always work
for the colonists.



John Adams was born on October 19, 1735, in Braintree, Suffolk County,
to John Adams, a farmer, deacon, and shoemaker, and Suzanna Adams. His
family never intended for him to practice law, a line of work that was barely
respectable in those days. Although they were not affluent, the Adamses
managed to send John to Harvard College, with the thought of his entering
the clergy, as many of Harvard’s graduates then did. Adams graduated in
1755, ranking fourteenth in a class of twenty-five. He agonized between the
church and the bar, finally rejecting the former because his unorthodox reli-
gious convictions might have caused problems for him as a minister. But he
resolved to approach the law in a godly way, to make of it a calling worthy of
a religious man.

In 1756, Adams entered into his legal studies under an established lawyer
named James Putnam. Although he was disappointed in the rather neglect-
ful and indifferent Putnam, Adams learned a great deal during his time with
him. He studied not only the texts of British law but also classics such as
Cicero and Justinian (Coquillette 1984, 363-366). Another powerful influ-
ence was his acquaintance with James Oris, a brilliant lawyer who would
figure in the struggle with the crown before his growing madness led to his
withdrawal from public life. Adams was admitted to the bar in 1758, after
the rather informal examination of his knowledge and credentials typical of
the time.

When Adams entered the bar, the status of law as a “profession” was still
rather doubtful. Not only did lawyers typically engage in other types of
business in addition to law practice, but much legal work was done by ama-
teurs, whom the sworn lawyers disdainfully called “pettifoggers” (McKirdy
1984, 313-319). The law in the colony was an amalgamation of English le-
gal traditions and modifications made in light of the very different local
conditions in America (Billias 1965, xix), and these modifications some-
times became points of contention between crown and colony.

Lawyers alternately delighted in and derided the baroque technicalities
that ensnared unlucky litigants. Indeed, one such technicality met Adams
on his first foray into practice. Like many a brilliant young lawyer since,
Adams had an excellent intellectual grasp of the law but little practical un-
derstanding. His first case was Field v. Lambert. Luke Lambert’s horse had
broken into Joseph Field’s enclosure, and Field held the horse as security for
the resulting damages. Lambert, however, effected a “rescous,” retrieving
the horse from Field’s property—a legally dubious tactic. Field hired Adams
to draw a writ for the resulting litigation. Despite his diligence, Adams fell
afoul of the arcana of eighteenth-century writ practice, and the case was
dismissed. Crestfallen, young Adams feared that the incident would drive
away future business (Peabody 1973, 46-50).

He need not have worried. Adams’s practice was to grow into the busiest
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in the colony. Though law partnerships in the modern sense were un-
known, he typically would employ two or three law clerks. In addition, the
smallness of the bar and the need for frequent travel on circuit brought
Adams close to his fellow lawyers (Williamson 1890). He worked in all ar-
eas of law, handling cases involving admiralty and real property, contract
disputes and criminal defense.

Adams’s political philosophy shaped his understanding of legal practice.
Like his nearest counterpart across the Atlantic, Edmund Burke, Adams
conceived of political society in terms of an opposition of forces out of
which a rough harmony could emerge. This led naturally to his belief in
governmental structures that balanced competing interests and political
passions. It led him as well to a natural affinity for the adversarial legal sys-
tem, the theory of which, after all, is that through the clash of interested
partisans the objective truth will emerge.

Adams’s character controlled his courtroom style. Although he was
plagued throughout his life by the fear that he was unduly vain, Adams in
practice took a positive pride in eschewing success achieved through mere
popularity. Brilliant, argumentative, sometimes caustic or even explosive,
he preferred to prevail by sheer superiority of intellect. His courtroom style,
accordingly, was heavy on legal substance and convincing argument and
was rather lighter on the subrational forms of persuasion that were available
to those of more pleasing demeanor.

By 1768, Adams was the busiest lawyer in Massachusetts (Wroth and Zo-
bel 1965, 1:lix). That same year, British troops were garrisoned in Boston in
response to the unrest provoked by the Townshend Acts. Despite the
troops’ presence, Boston in the years before the Revolution was largely in
control of mobs—as mobs go, relatively disciplined and restrained and not
leaderless, but mobs nonetheless. These mobs terrorized those responsible
for enforcement and collection of Townshend duties. In addition to this
extralegal pressure, the pre-Revolutionary struggle was played out in the
civilian courts, where juries typically favored the patriot cause. The life of
the British soldier was endlessly frustrating. He faced abuse and provoca-
tion from civilians, but he could not act, other than in cases of self-defense,
without orders from civilian authorities. And for any offense, real or imag-
ined, he could be hauled before a civilian court to face a jury full of hostile
patriots.

Adams was deep in the politicized legal dramas of the day. In May of
1768, the Liberty docked at Boston and unloaded Madeira wine. John Han-
cock—a prominent merchant, political figure, and flamboyant patriot—
owned the ship. Rumors were rife that much more wine had come off the
ship than the twenty-five “pipes” (large casks) on which duties had been
paid. A month later, Thomas Kirk, a “tidesman” or customs inspector, be-
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latedly reported that on his refusal to allow illegal unloading of wine from
the Liberty when it docked in May, he had been locked on the ship in steer-
age, from where he had heard the unloading of a large quantity of goods
(Wroth and Zobel 1965, 2:174-175).

On this basis an action was commenced that resulted in forfeiture of the
vessel. (The physical seizure of the vessel raised a mob that roughed up the
responsible officials, broke the windows in their houses, and burned a ship
belonging to one of them.) A later action against Hancock and others
sought treble damages—three times the value of the illegally imported
goods. Jonathan Sewell, who stood to receive a third of the proceeds as in-
former, brought suit. Here Adams appeared for the defense.

Trial in Sewell v. Hancock began in January 1769 and continued for some
weeks. The outcome was legally inconclusive but politically significant. In
March, Sewell moved to dismiss the case, for reasons that are still unclear.
But by then the case had been widely publicized, presented in colonial
newspapers as an example of the corruption and oppression of the enforce-
ment of duties by crown officials. The result was a decided turn of public
opinion against those officials (Wroth and Zobel 1965, 2:182-184).

Another politically charged case arose from the impressment of seamen.
At that time the Royal Navy sometimes practiced a sort of ad hoc draft,
boarding commercial vessels and pressing sailors into naval duty on the
spot. As with the issue of taxation, Adams’s legal practice led him into the
center of the controversy.

Henry Panton was a lieutenant on HMS Rose, which on April 22, 1769,
stopped the Pitt Packet, which carried a load of salt. Panton and others
boarded the vessel, apparently looking for sailors to press into service.
Michael Corbet and some others holed up in the forepeak to escape im-
pressment. When Panton discovered them, a lengthy effort commenced to
induce the men to leave the forepeak. They obstreperously refused, threat-
ening violence to anyone who came near. Panton’s men began tearing down
a bulkhead to get at the sailors. Although accounts varied to some degree, it
is clear that in the ensuing hostilities Corbet stabbed Panton in the neck
with a harpoon, an injury from which Panton died two hours later (Wroth
and Zobel 1965, 2:276-277).

Thomas Hutchinson, later governor of the colony, presided over the
sailors’ trial for murder. With Adams on the defense was James Otis (Shaw
1976, 62). There was no question the killing had occurred, so the question
became one of justification. A crucial legal question was the legality of the
impressment itself. If the impressment lacked legal authority, then the
sailors were entitled to use deadly force, if necessary, to defend their liberty
against what would be no more than an attempted kidnapping in the eyes
of the law.
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Adams delivered the closing argument, as Otis at that time was not en-
joying one of his lucid intervals. Adams had earlier located an old statute
banning impressment of American sailors; its continued validity was in
doubt, however (Wroth and Zobel 1965, 2:323). Adams argued forcefully
based on this statute, accusing the deceased, Panton, of “an open Act of
Pyracy” and calling self-defense “not only an unalienable Right but our
clearest Duty, by the Law of Nature” (Wroth and Zobel 1965, 2:324, 326).
Perhaps to forestall further provocative statements, Hutchinson suddenly
adjourned the trial without allowing Adams to continue. Though Adams
later pronounced himself “mortified” at this treatment (Shaw 1976, 62),
the court ultimately reconvened to render its verdict in favor of his clients.

Adams’s most politically charged legal work was still to come, however,
in the trials of the soldiers involved in the so-called Boston Massacre
(known in Britain as the King Street Riot). This incident does not corre-
spond to patriotic legend in which soldiers fire on a crowd in response to
schoolboys throwing snowballs. In fact, the eight soldiers led by Captain
Thomas Preston were besieged by a threatening mob calling for their blood.
One of the soldiers had been knocked down, and a club had been thrown at
them. In addition, patriots had set the church bells ringing to bring more
people out to the mob. But the ringing of the bells usually meant that there
was a fire, so the call of “fire” resounded in the streets. And members of the
mob itself dared the soldiers to “fire.” Finally they did, leaving five dead
(Zobel 1970, 180-205). Whether Preston had given the order, or the sol-
diers had mistaken one of the calls of “fire” for an order, or they had fired on
their own was to become an issue at trial, as was the question of whether
the shootings were in self-defense.

The soldiers were charged with murder before the civilian legal system of
Boston. The legal representation in the case was paradoxical. Prosecuting
the soldiers was Samuel Quincy, a Tory. For the defense were Adams and
Josiah Quincy, patriots. Various motives have been ascribed to explain why
Adams took the case. His own account focused on the sacred right of repre-
sentation in criminal cases. Others have suggested that the patriots, confi-
dent that a Boston jury would convict, believed they had the luxury of al-
lowing the defendants the best defense so as to defuse criticism of the
fairness of the trials (Zobel 1970, 220-221).

An important pretrial matter concerned a potential conflict of interest
between Preston and his men. Preston had not fired a musket; he was ac-
cused instead of having given the order to fire. Obviously it was in his inter-
est to deny having given the order. The men, on the other hand, claimed in
their defense that they had fired in response to Preston’s order. Because of
this conflict of interest, if the trial were held today, Adams would have to
withdraw from his representation of either Preston or his men. But there
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was no such rule of legal ethics accepted in Adams’s day, and the problem
was handled by severing the trials, with Preston’s to be held first (Zobel
1970, 242).

Then, as now, jury selection could be at least as important as the trial it-
self. Boston and surrounding jurisdictions chose jurymen for the Boston
courts. With tensions high, this could have odd results—for instance, the
attempt to prosecute those responsible for the riot following the seizure of
Hancock’s Liberty was complicated when the town returned as potential ju-
rors men allegedly involved in the riot. In Rex v. Preston, the defense man-
aged jury selection beautifully, packing the jury with Tory sympathizers
(Wroth and Zobel 1965, 3:19). This, combined with the likelihood of a
royal pardon in case of conviction, made Preston’s prospects relatively
good, provided he could escape lynching, which loomed as a much-
discussed possibility for some time.

The trial lasted five days; it was said that it was the first criminal trial in
the province to exceed one day. Testimony concerning whether Preston
gave the order was sharply conflicting. Some witnesses said they had heard
him give the order, but others said they had heard no order, or that the
word “fire” came from another man standing behind the soldiers. The wit-
nesses identifying Preston as giving the order apparently misidentified his
clothing, raising the possibility that they had mistaken someone else for
him. Under eighteenth-century practice, Preston himself could not testify.

In closing argument, Adams echoed his remark in Corbet about self-
defense, calling it “the primary Canon of the Law of Nature” (Wroth and
Zobel 1965, 3:84; see also Zobel 1970, 260-264). He went on to question
whether Preston had in fact ordered the soldiers to fire. Without accusing
the crown witnesses of perjury, he suggested that their testimony resulted
from “mistakes” or from emotions aroused by the events of that night. With
his skillful performance and the contradictory state of the evidence, even a
truly impartial jury probably would have acquitted (Zobel 1970, 255). As it
was, the outcome was in little doubt. Preston went free.

There remained the trials of the soldiers, a more doubtful matter since at
least some of them undoubtedly killed civilians. Once again, the defense
impaneled a favorable jury. Conflicting testimony marked this trial as it had
Preston’s, although this time the focus was more on the degree of threat to
which the soldiers were subjected. Josiah Quincy wanted to introduce evi-
dence of the townspeople’s unruliness in general, independent of the events
on King Street, but Adams stopped him—whether he did this because he
wanted to prevent bringing the town into odium even if it meant risking
his clients’ defense, or because he sincerely believed such evidence would
harm the defense, is still disputed (see Zobel 1970, 281-282). The defense

did manage to have entered into evidence hearsay uttered by one of the
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victims before his death to the effect that he did not blame the man who
had shot him (Zobel 1970, 285-286).

Adams’s closing argument began with a quotation from Marquis Becca-
ria: “If [ can but be the instrument of preserving one life, his blessing and
tears of transport, shall be sufficient consolation to me, for the contempt of
all mankind” (Wroth and Zobel 1965, 3:242). This statement was said to
move his listeners deeply. He went on skillfully to comb both the evidence
and legal sources (lawyers at that time argued both law and fact to the jury).
He saw no justification for euphemistic efforts to avoid calling those on
King Street a mob:

Some call them shavers, some call them genius’s. The plain English is, gentle-
men, most probably a motley rabble of saucy boys, negroes and molattoes, Irish
teagues, and outlandish jack tarrs. And why we should scruple to call such a

set of people a mob, I can’t conceive, unless the name is too respectable for

them. (Wroth and Zobel 1965, 3:266)

He closed by invoking the inexorable majesty of the law, impartial and
austere, oblivious to all pleas except those founded on justice (Wroth and
Zobel 1965, 3:269-270).

The jury decided that the soldiers had fired too soon, but that the shoot-
ings could at most be manslaughter, not murder. The jurymen were confi-
dent that two of the soldiers had fired, so they convicted them of
manslaughter. Of the other six, apparently one had not fired, but the jury-
men were not sure which one. Accordingly they acquitted all six.

Manslaughter technically carried the same penalty as murder: death. But
a relic of feudal law, at once humane and barbarous, saved the two con-
victed soldiers. This was the legal device of “benefit of clergy,” by which
clergymen could procure a reprieve from punishment for certain offenses,
including manslaughter. At the time the doctrine developed, almost the
only literate people were clergy, so one proved that one was a member of
the clergy by reading a certain Bible verse (Psalm 51:1, known as the “neck
verse”). By a legal fiction, in Adams’s day a defendant still could prove him-
self a clergyman simply by reading the verse in court. This loophole had a
barbarous side, however: Benefit of clergy could be pleaded only once in a
lifetime, and to ensure that the accused could never plead it again he had to
be branded on the thumb. This grisly ritual carried out, the two soldiers
joined their comrades in freedom (Wohl 1992, 658).

Adams continued to practice law after the Boston Massacre trials, but his
practice gradually declined as he spent more time in the struggle with the
mother country. His last appearance in court was in 1777, with the war un-
der way, in Penhallow v. The Lusanna, a complex matter involving an at-
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tempt to seize a ship allegedly trading with the British enemy (Wroth and
Zobel 1965, 2:365). While in the courtroom, Adams received word that he,
along with Benjamin Franklin, had been appointed commissioner to
France.

There followed years of diplomatic work in Europe on behalf of his new
country, the vice-presidency, and finally the presidency of the United
States. On leaving that office in 1801, Adams’s desire to return to the law
apparently was thwarted by an imperfection of speech brought on by the
loss of his teeth. So although he would live another quarter century, he
never returned to the courtroom. Nonetheless, in his political activities and
writings, the impress of his legal learning is clearly in evidence.

—Tim Hurley
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ATDANMS, JOHN QUINCY

(1767—1848)

JouNn QuiNcY ADAMS, THE
sixth president of the United
States, is remembered today more
for his contributions as a diplo-
mat, scholar, and antislavery con-
gressman than for his presidency,
in which he failed to persuade
Congress to accept his nationalis-
tic program of internal improve-
ments. Until the recent revival of
interest in the Amistad case,
Adams’s legal career was also re-
garded as being of little conse-
quence. Like many other presi-
dents who were lawyers, Adams
found the practice of law boring
and frustrating and gladly aban-
doned it for politics. In many
ways, however, Adams had a sig-
nificant career at the bar, for he

argued several landmark cases be-
Joun Quincy Apams fore the U.S. Supreme Court and
Library of Congress was one of only two presidents
(the other was William Howard
Taft) to receive an appointment

to the Supreme Court.

After graduating from Harvard College at age twenty with highest hon-
ors, Adams studied law in Newburyport, Massachusetts, in the office of
Theophilus Parsons, a distinguished attorney who later served as chief jus-
tice of the Supreme Judicial Court of Massachusetts. Adams soon found
that he had more taste for literature than for law. The tedium of his legal
studies and the drudgery of his clerical work for Parsons led him to despair
of his ability to master the vast corpus of the law. Suffering from mental de-



pression and exhaustion, Adams withdrew from Parsons’s office after sev-
eral months and continued his legal studies at the home of his parents in
Braintree before returning to Parsons’s office to resume his work at a more
relaxed pace.

Adams commenced his practice in Boston in August 1790, shortly after
his admission to the Massachusetts bar. Contrary to Adams’s recollection
late in life that he had gone to Boston as “a stranger” and “without support
of any kind,” Adams enjoyed special prestige as the son of the vice-
president, and through his family connections he was personally acquainted
with many luminaries of the Boston bar. Moreover, Adams set up his office
in a house owned by his father and stocked his office shelves with his fa-
ther’s extensive law library. Despite these advantages, Adams was not able
to establish a self-supporting practice for at least two years, during which
time he accepted an allowance from his parents. During his first sixteen
months in practice, Adams collected only twelve fees, amounting to the
equivalent of a few thousand dollars. By 1792, when his practice began to
burgeon, Adams received sixty-two fees amounting to £77, roughly the
equivalent of $30,000 in today’s money. His income increased to a healthy
£222 in 1793, and he received £170 during his final six months of practice
in 1793.

Like most lawyers of his day, Adams had a diverse practice, dispensing
business advice to clients, drafting wills, and handling litigation that re-
quired the preparation of writs and frequent court appearances. While most
of his business involved commercial matters, Adams assisted at least two
clients with naturalization proceedings and prepared petitions to Congress
for at least two others.

Even after Adams’s practice began to prosper, he remained frustrated
with the intellectual aridity of the law. He also continued to question his
avocation for the law, and his principal passions remained literary and po-
litical. Throughout his first four years in Boston, Adams found ample time
to indulge these interests. During 1791, he published eleven anonymous es-
says in the Columbian Centinel attacking the French Revolution. During
1793, Adams published in the same newspaper a series of essays defending
President Washington’s declaration of neutrality in the war between Britain
and France and another series denouncing the intrusion of the French am-
bassador into American politics. Adams also participated in local politics,
serving on committees to change the boundaries of Quincy and to effect
police reform.

Adams was delighted to escape the tedium of his law practice by accept-
ing Washington’s appointment as minister to the Netherlands in May 1794,
even though his practice was swelling and he believed that his diplomatic
service would ruin his legal career. Adams doubted whether he could re-
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Early Women Lawyers

America’s first woman lawyer appears to
have been Margaret Brent, a wealthy cous-
in of Lord Baltimore, who arrived in St.
Mary’s Parish, Maryland, in 1638 and was
addressed in court as “Gentleman Margaret
Brent” (Morello 1986, 3). Brent was quite
active at the bar but was denied a vote in
the Maryland assembly on the basis of her
sex. Brent handled the estate of Leonard
Calvert and is credited with making the
unpopular but prudent decision to pay
troops out of Lord Baltimore’s estate when
Calvert’s was found to be deficient. Brent
moved to Virginia and died in Westmore-
land County in 1671 (Morello 1986, 7).

Although some women apparently rep-
resented themselves in court and some
may have been practicing at the local
level, it was not until 1869 that Belle Babb
Mansfield, a woman in Mount Pleasant,
lowa, officially passed that state’s bar after
graduating from lowa Wesleyan College
and becoming an apprentice in her broth-
er’s law firm. She subsequently became a
college professor and administrator rather
than practicing law.

Although she passed the Chicago bar
examination, Myra Colby Bradwell subse-
quently lost her case seeking admission to
the Illinois bar, a decision reaffirmed in
1873 by a 7-1 vote of the U.S. Supreme
Court. The year before, Alta M. Hutett
had become that state’s first female lawyer
after she and others worked to adopt state
legislation permitting women to be
lawyers.

In 1876, the U.S. Supreme Court de-
nied BELva Lockwoop’s admission to the
bar of that court, but in 1879 a bill passed
Congress allowing for the admission of
women. Lockwood subsequently became a
strong advocate of women’s suffrage.
When Lockwood died in 1917, three years
before ratification of the Nineteenth
Amendment granting women the right to
vote, women had been admitted to the bar
in all but four states (Morello 1986, 36).

Long after women had begun practicing
law, many men continued to argue that the
profession was not suitable for women. Al-
though he led many other reform efforts,
CLARENCE DARROW is quoted as having
told a group of Chicago women attorneys
that

You can’t be shining lights at the bar be-
cause you are too kind. You can never be
corporation lawyers because you are not
cold-blooded. You have not a high grade
of intellect. You can never expect to get
the fees men get. I doubt if you [can] ever
make a living. Of course you can be di-
vorce lawyers. That is a useful field. And
there is another field you can have solely
for your own. You can’t make a living at
it, but it’s worthwhile and you’ll have no
competition. That is the free defense of

criminals. (Morello 1986, x)
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sume the mental discipline required by the law after enjoying the glamour
of an ambassador’s life, and he feared that he would lose his clients and fall
hopelessly behind other lawyers of his own age who had continued to apply

themselves to their profession.
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Although Adams never again regarded the law as his primary occupation,
he continued to practice law sporadically almost until the end of his life.
After returning to the United States in 1801 after seven years of diplomatic
service in the Netherlands and Prussia, Adams resumed the practice of law
in Boston. Contrary to his expectations, he was able to establish a moder-
ately lucrative practice at once, partly because U.S. District Court Judge
John Davis appointed Adams as commissioner in bankruptcy as a political
favor for Davis’s appointment to the bench by Joun Apams. Although
Adams continued this practice for eight years, until he was named ambassa-
dor to Russia in 1809, he spent most of these years immersed in politics and
scholarship, serving briefly in the Massachusetts House of Representatives
and later in the U.S. Senate from 1803 to 1808 and as professor of rhetoric
at Harvard from 1806 to 1809.

During this period, Adams argued several significant cases before the U.S.
Supreme Court. In a number of these cases, Adams espoused positions that
were consistent with his advocacy of a strong federal government. One of
the cases, Fletcher v. Peck (1810), was one of the most important in Ameri-
can history because the Court’s decision unequivocally established that the
Court had the power to invalidate a state statute. The decision also pro-
vided the Marshall Court with another opportunity to defend vested prop-
erty rights. In Fletcher, Adams represented a party who had sold land to a
buyer who contended that the seller lacked proper title because the seller
had bought the land from the state of Georgia pursuant to a statute that the
legislature later rescinded because it had been enacted as the result of
bribery. Although the Court ruled against the seller because of a technical
defect in his pleading, Chief Justice JouN MARSHALL indicated in remarks
from the bench that he favored the substantive arguments made by Adams.
The case remained on the docket and was re-argued a year later by Joseru
Story after Adams had become ambassador to Russia. The Court declared
in its decision that the rescinding statute was unconstitutional because it vi-
olated vested property rights and the Constitution’s contracts clause, which
prohibits any state from impairing any obligation arising under a contract.

In another case, Hope Insurance Co. v. Boardman (1809), Adams success-
fully argued that insureds who sued an insurance corporation in federal
court on the basis of diversity of citizenship between the plaintiffs and the
corporation did not need to allege the citizenship of the individual mem-
bers of the corporation. The Court’s decision in favor of Adams’s position
made it much easier for corporations to be sued in federal court, since diver-
sity of citizenship was much more likely to be present if the citizenship of a
corporation’s members were not considered.

Adams also won another marine insurance case, Head and Amory v. The
Providence Insurance Co. (1804), in which Adams argued that an agreement
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to discharge an insurer’s obligation was invalid because it was not in writing
and was not executed in accordance with the terms of the insurance com-
pany’s own rules. Adams lost another insurance case, Church v. Hubbart
(1804), in which the Court found that Adams’s client, a cargo insurer, was
not relieved of liability for cargo allegedly seized by Portugal because the in-
surer had failed properly to establish that the cargo had been seized.

While serving as ambassador to Russia in 1809, Adams was, without his
knowledge or consent, nominated by President James Madison and con-
firmed by the Senate for a seat on the U.S. Supreme Court. Learning of the
appointment three months later, Adams rejected it on the grounds that he
would not be able to return to the United States for another year and that
judicial service did not suit his interests or abilities. Adams also feared that
his disdain for the common law made him unfit to serve as an American
jurist.

After the termination of his service in Russia in 1814, Adams served as
commissioner to the peace conference in Ghent in 1814, as ambassador to
Great Britain from 1814 to 1817, as James Monroe’s secretary of state from
1817 to 1825, and as president from 1825 to 1829. Although Adams’s famil-
iarity with legal terminology and concepts were useful to him in all of these
occupations, his legal training and experience do not appear to have pro-
foundly influenced his performance in any of these positions. Adams’s legal
experience probably was most useful to him in helping him to evaluate the
qualifications of candidates for federal judgeships during his presidency. Al-
though Adams made a number of appointments to the lower federal courts,
his influence on shaping the Supreme Court was negligible. His first nomi-
nee, Robert Trimble, died in 1828 after serving only two years. The Senate
indefinitely postponed action on Adams’s second nominee, John J. Critten-
den, whom Adams named to succeed Trimble after Adams’s defeat for re-
election in 1828.

After leaving the presidency in 1829, Adams does not appear to have
considered the possibility of resuming the practice of law. Instead, he served
in the House of Representatives from 1831 until his death in 1848. As a
representative from Massachusetts, Adams became one of the most vocal
and tenacious opponents of slavery in Congress.

Adams’s hostility toward slavery led to the most famous episode in his le-
gal career—his successful representation of thirty-nine Africans who sought
freedom from Spanish slave traders after mutinying aboard the slave ship
Amistad in 1839. The Africans revolted during a voyage between ports in
the Spanish colony of Cuba and had ordered their Spanish captives to sail
back to Africa. The Spaniards secretly steered the Amistad toward the
United States, where the Africans were jailed in Connecticut while the
courts decided whether to free them or return them to Africa or to send
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them to slavery in Cuba. Although Spanish law permitted slavery but for-
bade the importation of slaves into Spanish colonies, the Spanish govern-
ment demanded the return of the Africans to Cuba. The case soon became
a cause célebre that highlighted the growing conflict between abolitionists
and proponents of slavery.

After the proslavery administration of MARTIN VAN Buren decided to
appeal to the U.S. Supreme Court a federal circuit court’s affirmation of a
federal district court’s ruling that the Africans had been illegally kidnapped
and must be returned to Africa, an abolitionist defense committee per-
suaded Adams to work with the abolitionist Roger S. Baldwin in represent-
ing the Africans before the nation’s highest tribunal.

During several days of oral argument in the case during the late winter of
1841, the government argued that international law required the United
States to return the Africans to the Spanish authorities because a Spanish-
American treaty of 1795 provided for the delivery of one nation’s property
on presentation of proper proof of ownership. Arguing for the Africans,
Baldwin emphasized that the United States could not give extraterritorial
force to a foreign slave law and that the Spaniards had failed to present
proper evidence in support of their claims.

Following Baldwin’s presentation, Adams delivered a highly emotional
argument that stretched over most of two days. Adams eloquently de-
nounced slavery in an appeal to principles of natural law and justice as ex-
pressed in the Declaration of Independence, and he attempted to demon-
strate that Cuba conducted an extensive slave trade in violation of Spanish
law. Drawing on his extensive knowledge of treaty law and practice, he
tried to demonstrate that slaves could not be included in cargo as property
unless they were specifically denominated as property. Adams argued with
vehemence that the government’s position would undermine the principle
of habeas corpus by placing every American at the discretion of executive
caprice or tyranny. Adams also argued at length that the Spaniards had im-
properly interfered in American domestic affairs by trying to persuade Sec-
retary of State John Forsyth to cooperate in returning the Africans to Cuba,
and that Forsyth had violated separation of powers principles in conniving
with the Spaniards to circumvent the judicial process.

Although Adams’s argument naturally incensed advocates of slavery,
even some abolitionists believed that it was too histrionic and lacked legal
precision. His role in the case underscored his essential impatience with
the law and his tendency to evaluate legal issues from a political perspec-
tive. His argument’s impact on the Court’s seven-to-one decision in favor
of the Africans is uncertain. Although Joseph Story, who delivered the
Court’s opinion, praised Adams’s argument for its extraordinary power, he
remarked that it covered too many extraneous points. Ignoring Adams’s
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sweeping appeals to justice and his contention that the Van Buren admin-
istration had unduly interfered in the case, the Court’s opinion largely
rested on the narrow ground that the government had failed to prove that
the Africans were property. Since they were not proved to be slaves, the
Court concluded that the 1795 treaty was not applicable.

While Adams’s argument in the case may have lacked intellectual preci-
sion, Adams did not need to make a careful legalistic presentation, since
Baldwin’s argument and legal brief already had informed the Court of the
salient legal issues. Adams’s contribution was to infuse the case with his
passion for justice, to appeal to the justices’ sense of history and equity, and
to lend the weight of his distinguished name to the case. Adams’s argument
also called widespread public attention to the shame of American slavery
and marked the first time that abolitionist themes were espoused before the
Supreme Court. Adams’s argument in the Amistad case was dramatized in a
popular film about the case in 1997.

The Amistad case marked the end of Adams’s career at the bar, although
he continued his antislavery activities. An ardent opponent of the “gag
rule” by which proponents of slavery attempted to suppress the controversy
over slavery by prohibiting any debate about slavery in Congress, Adams fi-
nally secured the repeal of the rule in 1844. The clever parliamentary ma-
neuvering by which Adams was able first to evade the rule and later to se-
cure its repeal may owe much to his legal training and experience.

Although Adams’s primary vocation was outside the law, his legal career
presents a significant example of how political figures who have legal edu-
cation and experience can use their legal background to advance political
causes.

—VWilliam G. Ross
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ARNOLD, THURNMAN WESILEY

(1891-1969)

DURING HIS VARIED CAREER,
Thurman Arnold wore a variety
of hats: small-town lawyer, mayor,
law school dean, Yale law profes-
sor, New Dealer, federal judge,
and founder of the Washington,
D.C., law firm Arnold, Fortas &
Porter (now Arnold & Porter).
Although he was known at the
time for his witty critiques of ex-
isting institutions in Symbols of
Government (1935) and The Folk-
lore of Capitalism (1937), Arnold’s
lasting legacies are the reinvigo-
ration of antitrust prosecutions as
a tool of governmental regulation

and his role in the founding
of the paradigmatic “inside-the- TaUrRMAN WESLEY ARNOLD
Beltway” law firm. Bettmann-UPI/Corbis

Beginnings

Thurman Arnold was born in Laramie, Wyoming. In 1911, he received his
B.A. from Princeton University, after first spending a year at Wabash Col-
lege in Indiana. From Princeton, he matriculated at the Harvard Law
School, and he received his LL.B. in 1914. Arnold began his legal career in
Chicago, but World War I intervened; his National Guard unit was mobi-
lized and he served in France from 1917 to 1919. After the war, Arnold re-
turned to his native Laramie, where he served one term in the Wyoming
legislature and also served for a time as mayor of Laramie.

On the recommendation of legendary Harvard Law School dean Roscoe
Pound, Arnold was offered the position of dean of West Virginia’s law
school in 1927. During his three-year tenure at West Virginia, Arnold’s
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prodigious scholarship earned him the notice of Yale Law School dean (and
future Second Circuit Court of Appeals judge) Charles Clark, who lured
Arnold to Yale in 1930. At the time, Yale was the epicenter of American
Legal Realism, the jurisprudential school that sought to replace arid, for-
malistic conceptions of the law and legal institutions with more “realistic”
ones by, for example, demonstrating the gap between what legal rules on
paper purported to direct and how courts actually applied those rules to de-
cide cases. Arnold flourished, writing Symbols of Government and The Folk-
lore of Capitalism, both of which went through several printings.

The New Deal

Shortly after Arnold’s arrival at Yale, Franklin Roosevelt won the presi-
dency and attracted hoards of lawyers and law professors to Washington to
participate in the creation and administration of the New Deal. Arnold fol-
lowed suit, and between 1933 and 1938, he divided his time between gov-
ernment and teaching. His first job was helping prominent Legal Realist
and sometime Yale law professor Jerome Frank (who, like Charles Clark,
went on to serve on the Second Circuit Court of Appeals) in Frank’s Agri-
cultural Adjustment Administration. In subsequent assignments, Arnold
served as aide to the governor general of the Philippines; as a trial examiner
for former Yale professor and future Supreme Court justice William O.
Douglas’ Securities and Exchange Commission; in the Department of Jus-
tice’s tax division; and finally as the head of the department’s antitrust divi-
sion. (In the meantime, Yale, weary of constant sabbatical requests from
Arnold, announced in 1938 that he had “resigned” [Arnold 1965, 136].)

[t was as the head of antitrust prosecutions that Arnold received consid-
erable notoriety. Although he had poked fun at the uses of antitrust law in
Folklore of Capitalism, during his tenure he quadrupled appropriations and
increased personnel nearly fivefold. Arnold is credited with single-
handedly reviving antitrust law as a means of regulating industry. During
the period of Arnold’s service, he instituted antitrust prosecutions against
the oil industry, the American Medical Association, the Associated Press,
and General Electric. Arnold professed great disappointment, however, in
his inability to employ antitrust laws successfully against labor unions

(Arnold 1965, 116-119).

From Bench to Bar

In 1943, as a reward for his tireless efforts, President Roosevelt nominated
Arnold for a seat on the Court of Appeals for the D.C. Circuit. Arnold
wrote some memorable opinions, including one finding that Esquire maga-
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zine was not “obscene,” and thus holding that the postmaster could not re-
fuse to send it through the mails. Nevertheless, finding the life of a judge
unsuited to his temperament, Arnold resigned from the bench in 1945.

Arnold returned to private practice and for a short time was in a partner-
ship with a former Department of Justice colleague, Arne Wiprud. After an
unsuccessful attempt to secure control of the Pullman Car Company for a
client, that partnership dissolved, and Arnold formed a second partnership
with ABE ForTas, another ex-Yale law school professor and future Supreme
Court justice. Arnold and Fortas later added Paul Porter, former ambassador
to Greece, creating the firm of Arnold, Fortas & Porter.

The new firm of Armnold, Fortas & Porter, though it would become the
very model of the “Washington law firm,” was distinguished by “its continu-
ous involvement in civil liberties issues” during the 1950s and 1960s (Kearny
1970, 46). Pro bono, the firm defended many government employees whose
loyalty was attacked during the period of virulent anti-Communism led by
Senator Joseph McCarthy. The firm’s principals sometimes endured criticism
for taking these cases. According to one story, Paul Porter was accosted by a
fellow member of Washington’s exclusive Burning Tree golf club, who ac-
cused his firm of defending primarily “Communists and homosexuals.” Non-
plussed, Porter is said to have remarked, “Yes, that’s correct. What can we do
for you?” (Gressley 1977, 484). Arnold also successfully defended Playboy
magazine against an obscenity charge in Vermont, irreverently suggesting
that the magazine sought only to prove “the mammalian character of Amer-
ican womanhood” (Rostow 1970, 985). Simultaneously, Armold was known
as a skilled corporate lawyer; the firm claimed among its clients Coca-Cola,
Pan American Airways, Lever Brothers, Western Union, Sun Oil, and the
American Broadcasting Company.

The Lattimore Affair

Arnold’s and his firm’s reputation for championing unpopular causes was
cemented with its representation of Owen Lattimore, an Asia expert criti-
cal of Washington’s China policy, in an ordeal that for many symbolized the
inquisitorial nature of the McCarthy era. In 1950, Lattimore was fingered
by Senator McCarthy as a “top” Soviet agent—possibly the head of the ring
that included Alger Hiss; McCarthy later backed away from his espionage
allegation but contended that Lattimore was the chief architect for the gov-
ernment’s Far East policy. Although McCarthy could never produce con-
crete evidence to back up his claim, Lattimore nevertheless appeared before
a Senate committee chaired by Maryland Democrat Millard Tydings to an-
swer McCarthy’s charges.
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Shortly before appearing before the Tydings Committee, Lattimore’s wife
secured the services of Arnold, Fortas & Porter to represent her husband.
Abe Fortas, occasionally relieved by Arnold, represented Lattimore before
the Tydings Committee and, later, the McCarran Committee. Lattimore’s
first committee appearance went well, and as Lattimore’s testimony before
the committee (which, in marked contrast to the later McCarran Commit-
tee hearings, were fairly restrained, even cordial) concluded, all concerned
believed the matter to be closed. The chairman, Senator Tydings, even an-
nounced that the senators’ examinations of summaries of Lattimore’s FBI
files found no evidence that Lattimore was a spy or even a communist (Kut-
ler 1982, 192-194).

The invasion of South Korea by the North in 1950, and the subsequent
involvement of the Chinese, gave new life to the “Who Lost China” con-
troversy. In 1952, Lattimore was summoned to appear before the Senate’s
Internal Security Subcommittee, chaired by Nevada Senator Pat McCar-
ran, who was also the chair of the Senate Judiciary Committee. For twelve
days, the committee harangued Lattimore, who, though he had counsel
present (Fortas and, occasionally, Arnold), was unable to consult with them
during questioning. His lawyers were, according to Lattimore’s biographer,
“treated . . . like dirt” (Newman 1992, 366).

The original charge—that Lattimore was the head of a Soviet espionage
ring—was all but forgotten as the McCarran Committee concentrated on
catching Lattimore in a misstatement that could later form the basis for a
perjury indictment. As Arnold himself described it to former Yale law
school dean Robert Maynard Hutchins, “The policy of the McCarran Com-
mittee is first to have the witness in secret session, get him to testify to the
best of his recollection as to events from five to ten years ago, then bring
him on at a public hearing, ask him if he did not so testify at the secret ses-
sion and then give him some letter to which he has not previously been
given access which shows he is wrong.” It was all calculated, wrote Arnold,
to “give the impression that he is an evasive and untruthful witness”
(Kalman 1990, 149-150). After bringing significant public pressure to bear
first on Truman’s, then on Eisenhower’s, attorney general, McCarran con-
vinced the government to prosecute Lattimore for perjury (Arnold 1965,
217; Kutler 1982, 205-206).

Although it was Fortas who had squired Lattimore through his appear-
ances before the committees, once the indictment was handed up, Arnold
took over. In his memoirs, Arnold describes Lattimore’s indictment as “one
of the most curious documents in the history of criminal law” (Arnold
1965, 217). It alleged, among other things, that Lattimore was a “commu-
nist sympathizer” and a “follower of the communist line” who had lied to
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the committee when he testified to the contrary. In addition, wrote Arnold,
“there were six other counts of so frivolous a nature that they were later dis-
missed without going to trial” (Arnold 1965, 217).

Luckily for Lattimore and Arnold, the case was assigned to a federal dis-
trict court judge named Luther Youngdahl, a former Republican governor
from Minnesota, who refused to bow to either government pressure or pub-
lic opinion. Youngdahl immediately dismissed the count alleging that Latti-
more lied about being a “communist sympathizer”; the judge agreed with
Arnold that the charge was so vague as to preclude preparation of any de-
fense. The count, the judge wrote, was “so nebulous and indefinite that a
jury would have to indulge in speculation in order to arrive at a verdict”
(Kutler 1982, 207). Other counts were also dismissed as being similarly
vague (Arnold 1965, 218; Kutler 1982, 207). The court of appeals upheld
Youngdahl’s decision on the first and seventh counts by a vote of 8 to 1
(Kutler 1982, 208); however, the judge was reversed on counts related to
Lattimore’s testimony about the publication of articles by communists in a
journal of which he had been editor (Kutler 1982, 208).

Undeterred, the government sought, and received, a second perjury in-
dictment against Lattimore. Arnold drolly noted later that the difference
between the two counts of the second perjury indictment—in which Latti-
more was accused of lying about being a “follower of the Communist line”
and a “promoter of Communist interests”—“was never clear to me as coun-
sel for the defense” (Arnold 1965, 222). Furthermore, the government filed
a motion requesting that Judge Youngdahl recuse himself from the case
(Arnold 1965, 218; Kutler 1982, 208). Later, Arnold would excoriate the
prosecutor and the attorney general, Herbert Brownell, for this filing. Ex-
cept for the adverse ruling of the judge in dismissing the first indictment,
the prosecution could not point to any action of the judge that evinced bias
or prejudice. During arguments regarding the motion, Arnold later recalled
that the U.S. attorney “was positively insulting to the Judge; indeed, his ar-
gument was not addressed to the Judge, but, rather, to a crowded courtroom
with the press present” (Arnold 1965, 224). When he was finished, reports
Lattimore’s biographer, Arnold rose to deliver an “impassioned defense of
the original . . . ruling, and of the court of appeals that had upheld the vital
part of it” that “is a model for students of judicial pleading” (Newman 1992,
478).

The government’s attempt to intimidate Judge Youngdahl and perhaps re-
place him with a less independent judge failed. Not only did Youngdahl re-
fuse to step aside, he dismissed the second indictment in January 1955. “To
require defendant to go to trial for perjury under charges so formless and ob-
scure as those before the Court,” he wrote, “would be unprecedented and
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would make a sham of the Sixth Amendment and the Federal Rule [of
Criminal Procedure] requiring specificity of charges” (Newman 1992, 484).
That June, the court of appeals upheld the dismissal on a 4-4 vote. The
close vote troubled Arnold, who later wrote: “I have often wondered on
what grounds half the judges of the Court of Appeals could have sustained
the second indictment, which seems to me even worse than the first. Could
it possibly be that the affidavit attacking Judge Youngdahl for ruling against
the government made these four judges . . . hesitate?” (Arnold 1965, 226).
Lattimore’s ordeal—which began with explosive charges of espionage—
closed with a whimper as the solicitor general and the attorney general de-
cided not to appeal the decision to the U.S. Supreme Court. Arnold, Fortas
& Porter charged Lattimore nothing for its services, even though his defense
was estimated to have cost $2.5 million in 1950 dollars (Kutler 1982, 212).
Little wonder, then, that Lattimore’s biographer dedicated his story to Thur-
man Arnold, Abe Fortas, and the lawyers of Arnold, Fortas & Porter, as well
as to Judge Luther Youngdahl (Newman 1992, v).

“Voltaire and the Cowboy”

Although he considered himself an ardent civil libertarian, Arnold became
increasingly disillusioned with the radicalism of the 1960s—even privately
resigning from the American Civil Liberties Union over its advocacy, as
Arnold saw it, of civil disobedience (Gressley 1977, 476). Late in life,
Arnold also publicly defended both President Johnson’s policies in Vietnam
and his former law partner Abe Fortas, who was eventually forced to resign
from the U.S. Supreme Court because of financial improprieties.

After Arnold’s death in 1969, remembrances were studded with tributes
to his “inner gaiety” (Levi 1970, 983), his intense dislike of “pomp” (Ros-
tow 1970, 985), and his “generosity as a human being,” which “prevailed
over his sardonic awareness of the importance of stupidity and nonsense in
our affairs” (Rostow 1970, 986-987). Despite his trenchant wit and his im-
patience with affectation, writers noted that he had none of the “mean-
ness” that can make a wit seem boorish and rude (Levi 1970, 984; Rostow
1970, 987). Yale Law School dean Eugene Rostow claimed that Arnold
“asked fundamental questions, beyond the reach of more pedestrian profes-
sors. And he posed bold solutions for them” (Rostow 1970, 987). That qual-
ity, his wit, and the fact that “in gait, cigar and style” Thurman Arnold
looked as if he had stepped from a Remington painting (Rostow 1970, 985)
are the reasons why a contemporary could describe Arnold’s character as a
combination of “Voltaire and the cowboy” (Gressley 1977, xiv).

—Brannon P. Denning
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BATLEY, F. LEK

(1933- )

DURING HIS FORTY-YEAR
legal career, E Lee Bailey epit-
omized the role of the criminal
defense attorney. Equally
lauded and criticized for his
brash, aggressive style, Bailey
was involved in nearly all of
the most noteworthy Ameri-
can criminal cases of the late
twentieth century, winning
most of them. Because of his
preeminent legal skills and
mastery of the art of cross-

examination, Bailey has con-
tributed numerous stylistic

F. Lee BaiLey

O.]. Simpson and his defense attorney F. Lee Bailey (left) consult and strategic innovations to
the practice of American

with each other during the Simpson double murder trial in Los An-

geles, 30 June 1995. (AP Photo/Reed Saxon, Pool) criminal law. Many of Bailey’s
innovations—most notably

the use of cutting-edge scien-
tific evidence and technology in mounting a defense and the use of the
mass media in the hopes of “educating” the general public to develop a sym-
pathetic jury pool for his clients—have become so ingrained in the public’s
perception of lawyers that few realize that he was the first lawyer to use such
tactics. For these reasons, Bailey remains among the most influential, and
controversial, American lawyers of the twentieth century.

The eldest of three children, Francis Lee Bailey was born in 1933 in
Waltham, Massachusetts, to middle-class parents. His father was a news-
paper salesman who was forced to work for the Works Progress Administra-
tion during the Great Depression, and his mother ran a nursery school.
From a young age, Bailey showed great academic promise, graduating from
private school at age sixteen, then attending Harvard with the intention of
becoming a writer. Bailey’s youth, however, served as a disadvantage at Har-

23



vard, and, after two years of mediocre scholastic achievement, he dropped
out to enlist in the Navy flight corps.

It was while in the Navy that Bailey, on reading Lloyd Paul Stryker’s The
Art of Advocacy—a book that argued that the defense lawyer was an honor-
able profession but also a dying species—became interested in practicing
law. After joining the Marine Corps, Bailey, without the benefit of either
an undergraduate or a law degree, served as a defense counsel in court-
martials, participating in more than two hundred cases. At the same time,
Bailey taught himself a practical form of criminal law by working as a pri-
vate investigator for a North Carolina defense attorney named Harvey
Hamilton. Hamilton became Bailey’s first legal mentor, repeatedly stressing
to him the value of courtroom experience over book learning in mastering
the skills needed for criminal litigation.

Based on his experience as a military lawyer, Bailey received the equiva-
lent of a bachelor’s degree, and in 1957, he enrolled in law school at Boston
University. While attending law school, Bailey supported himself by start-
ing his own private investigative service, thus continuing his extra-
classroom education in courtroom law. Despite the considerable time de-
mands of his investigative service, Bailey still graduated first in his class at
Boston University in 1960. Bailey’s dual careers served him well shortly af-
ter graduation when he was asked to join the legal defense team of George
Edgerly, who was accused of murdering his wife in the sensationalized “torso
murder,” so named because the victim’s head was never found. In that case,
Bailey’s proficiency from his detective experience with the use of the newly
developed polygraph (better known as the lie detector) served him well as
he cross-examined the man who administered an incriminating polygraph
to Edgerly. Bailey’s first cross-examination as a member of the Massachu-
setts bar established his preeminent credentials in this indispensable legal
skill as he forced the test administrator to concede that although the accu-
racy of the polygraph required that the subject be in perfect health, Edgerly
had been tested while still hung over from the previous night’s drinking,
thus casting doubts on the results of the test. After this auspicious perform-
ance, Bailey became a permanent member of Edgerly’s legal team, initially
supplementing the efforts of lead counsel John Tobin, who was seventy-two
years old and hindered by poor health, and later taking over the case. Be-
cause of the strength of Bailey’s witness examination and summation,
Edgerly was found not guilty, leading Bailey to become involved in several
more cases dealing with the polygraph. Because of this experience, Bailey
advocated that the polygraph become a permanent tool in the U.S. crimi-
nal system.

Bailey’s profile took on national dimensions when he battled to free from
prison Sam Sheppard, a Cleveland osteopath who had been convicted in a
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sensational trial in 1954 for the murder of his pregnant wife. Sheppard’s ar-
gument that he had tried to fight off the real murderer, a “bushy-haired in-
truder,” became the basis for the popular television series and movie The
Fugitive. Years later, DNA testing (a scientific technique that did not exist
at the time of the trial) conducted on blood drops preserved from the Shep-
pard home raised the prospect that this might well have been true, with the
murderer being an itinerant window washer who was later convicted of a
similar murder (although a jury in a civil trial on this case did not agree).

Shortly after Sheppard’s brother Steven brought Bailey onto the case in
November 1961, the attorney sought permission to give the defendant a
polygraph examination in jail. With no obvious legal avenues for appeal on
this issue, Bailey invented a new tactic for defense lawyers by waging a pub-
lic campaign for Sheppard’s lie-detector test with the press on television
shows such as the Mike Douglas Show and the Tonight Show. Although the
Ohio Supreme Court refused Bailey’s request, the media campaign was ef-
fective in renewing public interest in the case.

Bailey then filed a writ of habeas corpus with the U.S. Supreme Court in
April 1963, claiming that the judge’s inability to control the media and pro-
tect the jury from outside influence in Sheppard’s trial had prevented him
from receiving justice. The Supreme Court’s ruling in Sheppard’s favor in
this case became a legal landmark for the establishment of a fair trial.

Freed from jail, Sheppard faced a second trial in October 1966, with Bai-
ley serving as lead defense counsel. At this trial, Bailey developed and pur-
sued several highly risky strategic maneuvers. Knowing that his client had
effectively incriminated himself in more than three days of testimony in the
first trial, Bailey chose not to call Sheppard as a witness. Then, relying on
his use of cutting-edge technology, he called to the stand an expert in
“blood spatter” arrays, arguing that a man of Sheppard’s strength could not
have left the murder scene as it was found. Finally, Bailey argued that by
immediately assuming Sheppard to be the killer, the police missed other ob-
vious suspects, such as a married couple in the neighborhood who were ru-
mored to be having affairs with one or both of the Sheppards. By putting
them on trial, rather than Sheppard, Bailey was able to prove enough “rea-
sonable doubt” for the jury to find his client not guilty. At age thirty-three,
E Lee Bailey was universally acknowledged by the American people as the
nation’s preeminent defense attorney.

In the midst of his five-year struggle to exonerate Sam Sheppard, Bailey
was involved in several other high-profile cases. First, he defended those ac-
cused of the “Great Plymouth Mail Robbery,” the robbery of $1.5 million
from a Federal Reserve truck—the largest such robbery of its time—which
took place in August 1962 and set off the largest manhunt in the history of
New England. Although the money was never found, Bailey protested
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against the undue harassment of his clients by U.S. postal inspectors as-
signed to investigate the case. Postal officials tore apart one man’s house
looking for the stolen money and agreed to pay another of the accused men
$100,000 to testify falsely against his cohorts. This case marked the first of
many times that Bailey would butt heads with government officials, as he
filed several ultimately unsuccessful harassment claims against the postal
inspectors. After two of the four defendants had disappeared, in August
1967 the federal government indicted the remaining two suspects just be-
fore the expiration of the statute of limitations on the crime. In the trial,
Bailey’s withering cross-examination persuaded the jury that none of the
eyewitness testimony was reliable, and his two clients were cleared of the
crime.

During this period, E Lee Bailey also defended the notorious “Boston
Strangler,” Albert DeSalvo, who was charged with the rape and murder of
eleven women between June 1962 and January 1964 even though there
never was any evidence of forced entry into their homes. After meeting De-
Salvo in March 1965 through another of his clients, George Nassar, Bailey’s
defense of the accused murderer was complicated by the fact that he wanted
to confess to the crimes in exchange for access to psychiatric help and per-
mission to write a book about his killing spree, with the royalties going to
his wife and child. Once more Bailey clashed with government authorities
who wanted to charge DeSalvo with first-degree murder and seek the death
penalty. After arranging for DeSalvo to be examined by psychiatrists, who
concluded that he was a schizophrenic with uncontrollable sexual urges,
Bailey arranged for his client to be questioned only to persuade the Massa-
chusetts authorities that he was indeed the killer, but not for the purposes
of admitting his statement into a trial. As a result of this agreement, De-
Salvo pleaded innocent by reason of insanity in the trial, and the district
attorney agreed not to seek the death penalty.

In the trial, which began in January 1967, Bailey argued that DeSalvo’s
schizophrenia rendered him unable to contain his sexual desires and thus
called for a “not guilty” verdict. Despite the testimony of several psycholo-
gists who confirmed Bailey’s position, prosecutors argued that the kind of
skill and forethought that the defendant would have had to use to talk his
way into the victims’ homes to commit the crimes was evidence of his clear
premeditation. In addition, the prosecutors were aided by the archaic stan-
dard for determining insanity at the time, the nineteenth-century
McNaughten Rule, which claimed that a person could be insane only if he
or she did not know the nature or quality of his or her act. With the legal
cards stacked against him, DeSalvo was found guilty of the crime and sen-
tenced to life in prison, marking Bailey’s first defeat in a major case.
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Ralph Naders:
Public Interest Laawyer No. AT

Few lawyers are better known to most con-
temporary Americans than Ralph Nader.
Nader has made his reputation primarily
as a consumer advocate and public interest
lawyer rather than as a litigator. The son
of immigrants from Lebanon who earned
an undergraduate degree at Yale and a law
degree at Harvard, Nader first came into
public prominence with the publication of
a book entitled Unsafe at Any Speed
(1965), which took on the General Mo-
tors Corporation for what Nader alleged to
be safety lapses in the production of the
Corvair. When Nader testified about these
defects before a congressional committee,
General Motors hired an undercover in-
vestigator to threaten Nader and to come
up with negative information about him.
Nader subsequently was awarded $425,000

for invasion of privacy, money that he

used to fund a number of public interest
groups.

As his use of his legal settlement funds
suggests, Nader is known for his spartan
lifestyle, as a speaker recognized for his
candor in addressing college students and
other groups, and for his fervency in advo-
cating his ideas. Numerous attorneys work
in some of the many public interest groups
that he has founded and that he oversees,
including a litigation group that works un-
der the auspices of Public Citizen. He has
run for president as a candidate of the
Green Party, advocating environmental
and reform issues.
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In terms of his legal ideology in these cases, E Lee Bailey would be best
described as a realist. In his later book, The Defense Never Rests, published
in 1971, Bailey acknowledged that innocence or guilt has little bearing on
the decision that a jury makes in criminal cases. Rather, Bailey believes that

the chance that a person accused of a crime has of being acquitted is directly

related to the competency of the person’s lawyer, which in turn is directly

related to the amount of money that the person has to spend on mounting a

defense. Another aspect of Bailey’s legal ideology is the belief that justice

simply means that a person is granted a fair trial, not that absolute inno-

cence or guilt is found. Bailey extends this belief to mean that all persons

accused of a crime—no matter how despicable or how certain their guilt—
are entitled to adequate legal representation. Consistent with this belief,
throughout his career, Bailey unapologetically represented many clients

who were accused of heinous crimes with a great presumption of guilt.
After the Boston Strangler case setback, Bailey faced the vengeful wrath
of an angry organized bar and government for his defense tactics in the first
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of several professional condemnations. In 1970, a Massachusetts judge cen-
sured Bailey for breaching legal ethics by criticizing the conviction of one
of his clients on the Tonight Show with Johnny Carson. A year later, Bailey’s
license to practice law in New Jersey was suspended for one year after he ac-
cused a prosecutor of pressuring and attempting to bribe witnesses. Finally,
in 1973, Bailey, along with a client, was indicted for mail fraud in Florida,
although charges were never brought to trial. After ten years of aggressively
challenging governmental authority, it seemed as if the legal establishment
was seeking to punish E Lee Bailey to make him an example of the dangers
of such behavior.

In the early 1970s, Bailey took on a series of high-profile legal cases that
were demonstrative of the U.S. political environment at the time. In 1971,
he defended Captain Ernest Medina in a court-martial over his alleged role
in leading troops in the 1968 massacre of civilians at My Lai, an infamous
event in the Vietnam War. Here Bailey again effectively used the media
during the pretrial stages, persuading the public that the army was putting
Medina on trial to create a scapegoat for public relations purposes. During
the court-martial at Fort Benning, Georgia, Bailey used positive lie detector
results to claim that rather than ordering his troops to kill innocent civil-
ians, Medina was unable to stop the killing when he became aware of it. In
September 1971, Medina was acquitted of all charges, a result that Bailey
later cited as being among his proudest achievements.

After Medina’s trial, Bailey took on a client with political overtones by
representing James McCord, the former security chief of President Richard
Nixon’s reelection campaign, who was one of five men arrested while
breaking into the Democratic party headquarters at the Watergate complex
in Washington, D.C. Bailey’s defense was unsuccessful, as McCord was con-
victed for burglary and subsequently served nearly a year in prison. After his
conviction, McCord spurred the Watergate political investigation by in-
forming Judge John Sirica of the White House’s involvement in the bur-
glary in the hopes of reducing his sentence. In 1974, McCord filed a $10
million lawsuit against Bailey, claiming that he had provided inadequate le-
gal counsel at the trial by conspiring with John Mitchell and other White
House officials to prevent McCord from disclosing his knowledge of high-
level involvement in the burglary at his trial. Eventually, in 1983, Bailey
settled McCord’s lawsuit out of court for an undisclosed amount of money.

In his third high-profile case in the early 1970s, Bailey once again entered
the world of the “trial of the century” by agreeing to defend Patricia Hearst,
the heir to the Hearst publishing empire. In 1974, when she was a student at
the University of California at Berkeley, Hearst had been abducted by mem-
bers of a terrorist organization known as the Symbionese Liberation Army
and subsequently participated in several bank robberies. Bailey’s defense was
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that Hearst had been brainwashed and participated in the crimes only out of
fear for her life. The “brainwashing” defense was considered to be an inno-
vative legal strategy at the time in that Bailey was not claiming insanity for
his client, but rather that the weeks of mental torture had rendered Hearst
unable effectively to resist her abductors. Once more, Bailey supplemented
his legal moves by seeking to persuade the media, and through them public
opinion, that his client was the victimized daughter of wealthy parents
rather than the transformed “urban guerilla” as the authorities claimed. Af-
ter Hearst was found guilty of all charges in March 1976, for which she
served seven years in jail before being released by President Jimmy Carter,
the case ended in legal squabbling between Bailey and his client.

The negative fallout associated with Hearst’s conviction seemed to take
Bailey out of the public limelight. Younger, slicker lawyers, all following the
defense-lawyer model that Bailey had developed in his fifteen-year run of
trying high-profile cases, began to come to the forefront. In fact, though,
between 1976 and 1994, Bailey maintained a busy legal career, albeit at a
much lower profile. Partly due to his interest in aviation stemming from his
days as a pilot in the Marine Corps, Bailey made a lucrative living by repre-
senting family members of those who perished in commercial plane crashes.
Among Bailey’s clients were the families of victims of Korean Air flight
007, which was shot down by the Russian military, and Pan Am flight 103,
which exploded over Lockerbie, Scotland, as a result of a bomb placed on
board by Libyan terrorists.

Bailey also became involved in a series of cases challenging the legal
practices of the U.S. government. For example, in 1992, during the drug
trial of deposed Panamanian dictator Manuel Noriega, Bailey compared the
government’s policy of granting immunity to witnesses to bribery, claiming
that a former client, drug dealer Gabriel Taboada, lied about Noriega’s con-
nection to Colombian drug cartels to get a reduced sentence. Bailey was
highly critical of the federal government’s decision to seize his fees for de-
fending convicted drug trafficker Mario Lloyd, claiming that the govern-
ment’s policy of seizing lawyer fees was having the effect of pushing better
lawyers out of criminal defense. Finally, in 1991, Bailey served as defense
counsel in an American Bar Association mock war crimes trial of Saddam
Hussein, and he took the opportunity to point out the hypocrisy of U.S.
politicians seeking a war crimes indictment for Hussein, considering the
U.S. disregard for international law in pursuit of foreign policy objectives.
Because of all of his legal successes, in a 1993 poll of its readers the National
Law Jowrnal found that E Lee Bailey was the most admired lawyer in the
United States.

Just one year later, Bailey was center stage in his third “trial of the cen-
tury,” introducing his unique legal style to a new generation of Americans as
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part of the “Dream Team” defending ex—football star O. J. Simpson on
charges that he murdered his ex-wife and her friend Ronald Goldman. Bai-
ley’s main contribution to Simpson’s defense was his cross-examination of
Los Angeles detective Mark Fuhrman, who had discovered a bloody glove
on Simpson’s property, the piece of evidence that for many most strongly
tied Simpson to the crime. Under Bailey’s withering cross-examination,
Fuhrman denied that he had ever uttered a particular racial epithet in the
previous ten years. Some months later, however, an author who had inter-
viewed Fuhrman came forward with audio tapes of him using that precise ep-
ithet, thus discrediting his entire testimony to the mostly African-American
jury and leading to Simpson’s eventual acquittal. Bailey’s involvement in the
case was not without cost. In the years that followed, he had a serious falling
out with the friend who had brought him into the case, attorney Robert
Shapiro, and faced ethics charges in Florida over his management of some
government-seized stock in a case involving a French drug trafficker he had
been defending, named Claude Duboc. The result was a forty-four-day jail
term on a contempt-of-court charge and legal hearings as to whether his li-
cense to practice law in the state should be lifted.

These problems notwithstanding, E Lee Bailey’s career has been nothing
short of remarkable, making him the virtual prototype of the modern crimi-
nal defense lawyer.

—Bruce Murphy and Scott Featherman
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BATES, EDWARD

EpwarD BATESs

Library of Congress

(1793—-1869)

ABRAHAM LINCOLN’S FIRST
attorney general, Edward Bates,
born on September 4, 1793, was
one of twelve children born to
Thomas Fleming Bates, a Virginia
planter and merchant, and Caro-
line Matilda Woodson. Educated
by his father and a cousin, Ben-
jamin Bates, Edward Bates at-
tended Charlotte Hall Academy
in St. Mary’s County, Maryland.
In February 1813, he joined a vol-
unteer militia company to assist
in protecting Norfolk from a
threatened attack by the British.
He served until October, rising to
the rank of sergeant.

His brother, Frederick Bates,
then secretary of Missouri Terri-
tory, persuaded Edward to move
to Missouri, where he studied law
under Rufus Easton, the most
prominent lawyer in the territory.

Bates was licensed to practice law in 1816 and in 1818 formed a partnership
with Joshua Barton, a relationship that lasted until 1823. That same year,
Bates married Julia Davenport Coalter. She bore them seventeen children.
Bates was elected to the U.S. House of Representatives in 1826 and com-
pleted a single term. Previously, he had served as a member of the State

Constitutional Convention in 1820, as state attorney general, and as a
member of the state legislature. He was the choice of the Whig Party for
the U.S. Senate, but he lost to the followers of Thomas Hart Benton and
the Jacksonian Democrats.
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After his defeat for a second term in Congress in 1828, Bates resumed his
thriving law practice. In 1830, he was elected to the state senate, where he
served for four years, and in 1834 he was again elected to the Missouri
House of Representatives.

In 1847, as president of the River and Harbor Improvement Convention,
which met in Chicago, he delivered an eloquent speech that attracted na-
tional attention. Just three years later, Bates’s reputation growing, President
Millard Fillmore nominated him secretary of state, but for personal reasons
Bates declined the appointment.

Nonetheless, by this time his views on social, political, and constitu-
tional questions were frequently sought. In speeches and newspaper articles,
he expressed opposition to the repeal of the Missouri Compromise, thereby
aligning himself with the “Free Labor” party in Missouri, although he still
considered himself a Whig. In 1856, he acted as president of the Whig na-
tional convention at its meeting in Baltimore. Simultaneously, he grew
close to the newly formed Republican Party after his opposition to the ad-
mission of Kansas under the Lecompton Constitution.

In 1860, supporters in Missouri launched a Bates-for-President move-
ment, arguing that a Free-Soil Whig, from a border state, if elected on the
Republican ticket, could avert secession. He won early support from many
Republicans in the border states, but the decision of the national Republi-
can committee to hold the convention in Chicago instead of St. Louis
proved a fatal setback to the Bates boom by adding strength to the candi-
dacy of ABrRanAM LincoLN. On the first ballot, Bates received only forty-
eight votes, and by the time the balloting was over on the third ballot, his
number had shrunk to twenty-two, and Lincoln was the nominee.

After the Republican victory that November, the relatively unknown
and inexperienced Lincoln decided to offer Bates a cabinet position in def-
erence to the latter’s national support. Some urged that Bates be appointed
secretary of state, but the president-elect believed that this position was
more appropriate for the better-known William H. Seward, who had been
his chief rival at the convention. Instead, Bates was offered his choice of
any other cabinet position. He wisely opted to become the twenty-sixth at-
torney general and become the first cabinet officer chosen from west of the
Mississippi River.

Although he was regarded as a political conservative, Bates initially ex-
erted considerable influence in the cabinet. He suggested, for example, that
the federal navy equip a fleet on the Mississippi River, an idea that proved
decisive in the coming civil war. During the Trent affair (ignited when the
navy seized two Confederate diplomats on the high seas), he sought to avert
war with Great Britain, arguing that the question of legal rights should be
waived. Later, he differed with Lincoln on the admission of West Virginia
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to the Union, asserting that such a move would endorse secession by one
section of a state, thus validating the whole notion of secession. He de-
clared the movement for separate statehood “a mere abuse, nothing less
than attempted secession, hardly veiled under the flimsy forms of law”
(Opinions 1868, 431-432). But Lincoln ignored this advice.

In response to Ex parte Merryman (1861), he defended Lincoln’s suspen-
sion of the privilege of the writ of habeas corpus on the grounds that the
three branches of government were coequal and that Chief Justice Roger B.
Taney could not order Lincoln to act. Bates disliked the suspension but
thought it preferable to martial law. The Confiscation Acts, applying to the
property of rebels, ran counter to Bates’s sense of property rights, and his of-
fice rarely supported them. Even Lincoln claimed that no slave was ever
freed by the Second Confiscation Act.

Bates believed that free blacks could be U.S. citizens because he narrowly
construed Dred Scott v. Sandford (1857) to apply only to blacks “of African
descent” suing in Missouri. He affirmed that every free person born in the
United States was “at the moment of birth prima facie a citizen.” Thus, the
attorney general proclaimed the Dred Scott decision unconstitutional.

Bates went on strongly to support the Emancipation Proclamation, as
long as it remained limited to areas still under rebel control and those freed
were colonized or repatriated to Africa. His support was linked to his hope
that Lincoln was more likely than Congress to provide for colonization of
freed blacks. Bates always opposed policies that might lead to equality of
blacks with whites in the United States and particularly disliked the em-
ployment of blacks as soldiers. Despite his prejudices, Bates also delivered
an opinion to the president that suggested that black soldiers merited equal
pay with whites. For a while, Lincoln ignored the opinion.

In May 1864, when the administration learned of the Fort Pillow mas-
sacre, in which hundreds of black Union soldiers were slaughtered by Con-
federates, Bates reminded the president of his early warnings of “the great
probability of such horrid results” (Opinions 1869, 43). Nevertheless, Bates
saw no choice but to order anyone involved in the massacre executed un-
less the Confederate government disavowed the act and surrendered the
commanding officers.

As the “president’s lawyer,” Bates disagreed with many of the administra-
tion’s military policies, worrying that as the war progressed constitutional
rights were giving way to military authority. Resenting the interference of
the secretary of state in matters that he thought belonged to the attorney
general’s office, Bates repeatedly questioned the actions of Seward, Secre-
tary of War Edwin M. Stanton, and Secretary of the Treasury Salmon P.
Chase. He felt that Lincoln lacked the will power to end what Bates con-
sidered constitutional abuses by the cabinet departments.
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Yet, Bates’s conception of the presidency was broad. He thought the pres-
ident should undertake the big acts of national leadership, while scrupu-
lously avoiding wasted time on small problems. Repeatedly, he urged Lin-
coln to act as commander in chief of the army, the actual director of events.
“The General-in-Chief or Chief General—is your only lieutenant . . . to com-
mand under you,” he told Lincoln (Bates 1933, 200). He considered the
president the officer who should give general directions and dismiss the un-
successful and the disobedient. He never doubted Lincoln’s character or
purposes, but he did voice concern over whether Lincoln demonstrated
“the power to command” (Bates 1933, 20). This view of presidential author-
ity contrasted sharply with that of Roger B. Taney, a former U.S. attorney
general who, as chief justice of the U.S. Supreme Court, evinced growing
disloyalty to both the chief executive and the Union.

Bates held a Hamiltonian conception of the presidency, arguing that the
president needed to lead the nation energetically. He often advised what
Lincoln could do constitutionally, but told the president no more often
than yes. This aspect of the relationship between the attorney general and
the president was quickly reflected in Bates’s first opinion on April 18,
1861. He advised the president that he could not, without legislation, reor-
ganize the War Department to set up a separate division of militia with Lin-
coln’s young friend E. E. Ellsworth in charge. Although he often acted as a
naysayer to Lincoln on such minor matters, his opinions upholding the
habeas corpus suspension, supporting the naval blockade of the South, and
endorsing the Emancipation Proclamation were among the most important
issues confronting the administration and represented confirmation of ma-
jor administration policy. Bates’s enduring legacy is primarily based on
those opinions. He remained a conservative loyalist to the president and
the Union.

During the Bates era, the role of attorney general was not yet considered
a major job, even if it was one of the four oldest cabinet positions, dating
back to the Washington administration. A department of justice with a
professional staff was still ten years in the future. The attorney general pos-
sessed a staff of only six, including clerks and messengers. His functions
were to deliver opinions requested by the president and department heads
and to handle government litigation in the Supreme Court. He had no real
authority over the U.S. attorneys; they were responsible only to the presi-
dent. The pay and perquisites of the judiciary and the government law of-
fices were largely in the hands of the Interior Department. Government
claims were for the most part handled by the Treasury.

In these circumstances, no attorney general had made much of the office,
in contrast to JoHN MARSHALL’s creative behavior on the Supreme Court.
Of the famous men who had served as attorney general, few had enhanced
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their reputation by service in that office. Most attorneys general before
Bates have been utterly lost to history. The few great advocates, like
REVERDY JoHNSON and JEREMIAH S. BLack, made a mark, but unlike them,
Bates was no courtroom lawyer, and he farmed out most of his Supreme
Court work. Yet the attorney general always provided two crucial functions
for the president: He was an important political adviser and he could legit-
imize the actions of the president.

Unfortunately, Bates’s legacy was limited by his functionary role and
small portfolio within the Lincoln cabinet. He remained something of a
minister without a department, and he drifted gradually into disaffection
with most of his cabinet colleagues. William Seward, Edwin Stanton, and
Postmaster General Montgomery Blair at times seemed outright enemies.

Nonetheless, Bates performed a specialized and occasionally important
legal job in the Lincoln administration. His 154 opinions, published in two
volumes of the Opinions of the Attorneys General, amount to a public diary
of his intellectual and professional life. The product is a measure of the
man. Although the opinions may be classified in a variety of ways, since the
categories overlap, the following table suggests the broad scope of Bates’s of-
ficial work:

Opinions of Attorney General Bates, 1861-1864

Routine administration 77
Claims 30
Scope and general powers of the president 14
Blockade, prize, international 10
Procurement duties 9
Scope of attorney general’s office 8
Citizenship and slavery 5
Other 1

Total 154

Like any opinion giver, the attorney general determines his own jurisdic-
tion. Ironically, Bates did not consider himself a court of last resort, since
other cabinet members might choose to overrule him. As he told Gideon
Welles, when the navy secretary asked for his “decision”: “Pardon my criti-
cism of the last word in your letter. You refer the matter for my ‘decision.’ |
beg to state that the Attorney General has no power to decide a question of
law. He can only give his opinions, to aid, as far as he can, the judgment of
his coordinate departments” (Opinions 1868, 48). Unfortunately, Bates
never understood the need to win over other members of the president’s
administration.

The complex relationship between the president and the attorney gen-
eral also embraced the issue of mercy. Bates and the president collaborated
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often on the matter of pardons. Whereas Bates firmly believed that, for po-
litical reasons, the president must not pardon convicted slave traders, he
and the president frequently found reason to avoid death penalties. In def-
erence to his own leniency in this regard, Lincoln sometimes joked about
his “chicken-hearted” attorney general. Bates was a firm, but not a blood-
thirsty, man, and his prudent temperament made him a valuable counselor.

Bates finally decided to leave office in November 1864. For a while he
was under consideration for appointment as chief justice of the United
States, but the president instead chose the more politically astute and polit-
ically progressive Salmon P. Chase to succeed Roger B. Taney.

Bates resigned effective November 30, 1864. The president’s private sec-
retaries, John Nicolay and John Hay, believed that Lincoln would have re-
tained Bates as attorney general if Bates had not suggested or expressed a
desire to resign.

On January 6, 1865, a Radical constitutional convention assembled in St.
Louis to draw up a new state constitution for Missouri. It also passed an or-
dinance emancipating the slaves in an ouster ordinance, which was in-
tended to place the state judiciary in the hands of the Radicals. Back at
home, Bates fought the Radicals by publishing a series of newspaper articles
in which he pleaded for a government of law instead of a government of
force. This struggle against the Missouri Radicals proved to be Edward
Bates’s final political contest. Soon thereafter, his health began to deterio-
rate. Bates died on March 25, 1869. The one-time lawyer, politician, and
former attorney general ended his public life battling extremists in his
adopted state, just as his mentor Abraham Lincoln had fought both North-
ern and Southern extremists nationally.

—Frank J. Williams
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BEILILEI, MELVIN MOURON, SIR.

(1907-1996)

MEeLVIN M. BELLI FOREVER
changed the landscape of the
modern courtroom with the
introduction and refinement
of many trial techniques. He
has been called both “the
King of Torts” and “the Father
of Demonstrative Evidence.”
He was a brash and flamboy-
ant maverick who turned ac-
cepted notions of corporate
and professional liability on
their heads. Belli was born on
July 29, 1907, in Sonora, Cal-

MELvIN MouroN BEeLL1 Sr. ifornia, to Leonie Mouron
Jack Ruby (center), the man who shot Lee Harvey Oswald, con- Belli and Caesar Arthur Belli.

fers with his attorneys Marvin Belli (right) and Joe Tonnehill (left) His family included early Cal-
in district court in Dallas, 20 January 1964. (AP Photo)

ifornia bankers and educators.
His grandfather had been a
headmaster at some of Cali-
fornia’s first schools. Anna Mouron, his grandmother, was an early Califor-
nia pharmacist. His father was a prominent California banker.

Belli attended the University of California at Berkeley and was described
as a mediocre student and a carouser. After a short time serving as a sea-
man, he enrolled at the University of California Boalt School of Law. He
graduated from there in 1933, thirteenth in his class. One of his first jobs
was to write a report on the Depression’s effect on the vagrant population of
the United States for the National Recovery Administration of the federal
government. He assumed the role of an indigent and traveled by boxcar
across the United States. His report was part of the basis for transient relief
programs for the nation.

He was admitted to the California bar in 1933. Belli began his legal ca-
reer as counsel for the Catholic priest of San Quentin prison. He defended
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death-row inmates, filing appeals for those already condemned to die. He
once remarked that the execution of two prisoners wiped out his entire
practice. His interest and success in the area of torts began early in his ca-
reer. In one of his early courtroom victories, he represented Chester Bryant,
an injured cable car gripman. In a rare but not unheard of move, and over
objections by the defendant insurance company’s lawyers, he brought into
the courtroom a large model of a cable car intersection and the gearbox and
chain involved in the accident. The jurors awarded his client thirty-two
thousand dollars, a large verdict for the time.

Belli is remembered for his involvement with a long list of famous clients
and important cases. Celebrity clients of Belli’s over the years included Mae
West, Errol Flynn, Tony Curtis, Martha Mitchell, Lana Turner, Muhammad
Ali, Lenny Bruce, Jim and Tammy Faye Baker, Zsa Zsa Gabor, and the
Rolling Stones. He represented Jack Ruby in 1954 for the murder of Lee
Harvey Oswald. The Korean jetliner disaster, the MGM Grand Hotel fire
in Las Vegas, the collapse of the Kansas City Hyatt walkway, the Bendectin
birth defect cases, the Bhopal Union Carbide isocyanate gas disaster, the
Dow Corning breast implant cases, computer piracy, and cable television
rights are among the headline-grabbing cases he became involved with dur-
ing his career, which spanned six decades.

Melvin M. Belli headed the law firm of Melvin M. Belli, Sr., which oper-
ated offices in San Francisco, Los Angeles, Stockton, San Diego, Pacific
Grove, Santa Cruz, Santa Ana, and Sacramento, California, and Rockville,
Maryland. He was a founder and former president of the Association of Trial
Lawyers of America, which served to unite plaintiff’s lawyers in a way the
American Bar Association never had. In addition, he was the founder and
dean of the International Academy of Trial Lawyers, served on the board of
directors of the Barrister’s Club, and was provost of the Belli Society.

Melvin Belli was a prolific writer and speaker. He authored or coauthored
some sixty books, mainly dealing with civil and criminal trial procedure.
His five-volume Modern Trials, first published in 1954 and later revised, dis-
cusses the law, trial techniques, demonstrative evidence, cross-examina-
tion, the merits of factual disclosure, the value of just and early settlements,
the employment of medicolegal information, and the necessity of a just and
proportionate (adequate) award for the dead and injured, among many
other topics. It is said to have forever changed the face of the American
courtroom and has been called the plaintiff lawyer’s bible. Although most
of Belli’s scholarship deals with techniques for success in the courtroom, he
also wrote books about the significant trials in which he was involved, such
as three books about the defense of Jack Ruby. As a result of his interest in
the legal systems of other countries, he wrote books comparing the legal sys-
tems of Japan and Russia to that of the United States. Belli was a popular

38 BELLI, MELVIN MOURON, SR.



speaker and is credited with training scores of lawyers, judges, and the pub-
lic about the evolution of tort law. In his article “The Adequate Award,” in-
formation from plaintiff’s lawyers across the country was used to illustrate
the point that tort verdicts were substantially less than cost-of-living indi-
cia. It was the first meaningful study of actual damage awards and their rela-
tionship to plaintiffs’ lives.

Belli’s flamboyant nature found outlets in artistic pursuits other than
writing. He played the role of an evil superbeing disguised as “Friendly An-
gel” in episode 60 of the television program Star Trek, “And the Children
Shall Lead,” which first aired on October 11, 1968. He appeared as himself
in the 1968 film Wild in the Streets. He lived a life of extravagance and was
arguably the most flamboyant lawyer of his generation. His San Francisco
office has been described as resembling a bordello more than a lawyer’s of-
fice, with its heavy Victorian interior and outer walls constructed of glass so
that passers-by could glimpse in. When Belli won a case, he would hoist a
Jolly Roger flag and fire a small cannon from the top of his office building.
His courtroom attire often drew criticism, with leanings toward snakeskin
boots, suits lined with red silk, and heavy gold chains across his consider-
able girth.

Belli died July 9, 1996, in his San Francisco home of complications result-
ing from pancreatic cancer. The autopsy reported hypertension and cardio-
vascular disease as the cause. His monument, in his hometown of Sonora,
California, bears his likeness and the title “the King of Torts.” He was sur-
vived by six children and a widow, his fifth wife, Nancy Ho Belli, whom he
had married on March 29 of the year of his death. Each of his previous four
marriages had ended in an acrimonious divorce. Almost immediately upon
his death, clashes broke out among his heirs regarding his estate and even
the cause of his death. The last years of his life were embroiled in financial,
professional, and health problems. He had declared personal bankruptcy in
December 1995, and a federal judge had ordered that his practice be taken
over by an independent examiner one week before his death. He fought
with former partners and employees and had been the target of malpractice
and tax evasion charges in the years preceding his death.

Throughout the beginnings of his career in the 1940s, Belli took on all
kinds of personal injury cases involving such diverse matters as medical
malpractice and product liability. The awards he won for his clients contin-
ually grew as a result of his innovative and often controversial techniques.
He did not gain national notoriety, however, until the 1950s. He started
writing then and lecturing across the country about torts and trial practice.
Belli was given the title “King of Torts” by Life magazine in 1954, the same
year that his Modern Trials was first published. He is pictured on the cover
of the magazine in a convertible automobile with “Elmer,” a skeleton he
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used for jury demonstrations during trials. Elmer, one of his favorite props,
even became the subject of a dispute among his heirs shortly after his death.

Belli became the scourge of the medical profession because of his aggres-
sive pursuit of medical malpractice claims. In 1949, in one of his early and
more controversial cases, a beautiful English woman claimed that a plastic
surgeon who had operated on her breasts had replaced several of the parts
unevenly. During the trial of her case, Belli asked the trial judge if his client
could display her breasts to the judge and jury. She was permitted to do so,
and the jury returned a substantial award. When asked later by a reporter
what he had been thinking when his client had her head bowed and the
tears dropped on her scars, Belli replied, “ I could hear the angels sing and
the cash register ring.”

The 1944 case of Escola v. Coca-Cola helped to expand corporate liability
for defective products. The case involved an exploding Coke bottle. In i,
Belli established the idea that Coke was responsible even if it could not be
proved what was wrong with that particular bottle. Res ipsa loquitor, “the
thing speaks for itself,” became a legal theory frequently applied in many
product liability cases. It helped set the stage for later consumer product lit-
igation. Consumer advocate extraordinaire Ralph Nader has called Belli
“the Babe Ruth of Torts.”

Belli was part of the legal team that represented Jack Ruby, a Dallas
nightclub owner, in his murder trial. Other members of the team included
Joe Tonahill and Phil Burleson, both Texas lawyers. President John E
Kennedy had been killed by an assassin’s bullet in Dallas, Texas, on Friday,
November 22, 1963. On the following Sunday, the nation was riveted to
television screens as the alleged assassin, Lee Harvey Oswald, was trans-
ferred between jails. Ruby darted from the crowd and fired a single fatal bul-
let into the torso of the handcuffed Oswald. Bail was denied in the case, as
was a defense team motion for a change of venue. Jack Ruby’s Dallas trial
opened three months later. Eleven of the twelve jurors had seen the shoot-
ing on television. The issue was not whether Jack Ruby had done it, but
why. Ruby’s defense was brain damage. Belli’s psychiatric experts testified
that Ruby’s uncontrollable explosiveness was a symptom of psychomotor
epilepsy. Prosecutors presented Ruby as a glory seeker who was simply in the
right place at the right time. The jury took two hours and nineteen minutes
to find Ruby guilty of murder. His sentence was death in the electric chair.
In 1966, Ruby’s conviction was reversed by an appeals court, which ruled
that the motion requesting a change of venue should have been granted
and that some statements made by Ruby to police should not have been ad-
mitted into evidence. Ruby had fired Belli, and a new defense team was set
to retry the case in February 1967 in Wichita Falls, Texas. The trial never
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Fanny Holtzamnmnann

Known as “the Greta Garbo of the bar”
(Berkman 1976, x), Brooklyn-born Fanny
Holtzmann (1902-1980) established her-
self as a counselor to celebrities and royal
families in New York, Hollywood, and En-
gland. Even before she graduated from
night classes at the Fordham Law School,
Holtzmann had gained an entrée into the
entertainment world after persuading the
firm for which she was working to contact
performers who had failed to pay their ad-
vertising bills to the Morning Telegraph.

Rather than focusing on the bills, Holtz-
mann found ways that she could help au-
thors and performers with negotiating con-
tracts, putting their financial houses in
order, and taking care of other legal prob-
lems. She proved so adept that many be-
gan treating her as their attorney even be-
fore she passed the bar. Holtzmann, who
set up practice in New York with her
brother Jack, was better known for her
behind-the-scenes negotiations than for
her courtroom advocacy. She developed a
good grasp of the entertainment industry
(as well as a good feel for lucrative plays
and movies) and was often able to find
common ground between her clients and
those with whom they were in disagree-
ment rather than going to court.

Holtzmann’s biggest victory, which was
actually argued by English barristers, was a
suit that she brought on behalf of the Ro-
manov family against MGM Studios for
false portrayals of the Russian royal family
in a movie about Rasputin. The English
lawyers obtained the highest libel award to
that date, and Holtzmann settled other
claims outside of court for an undisclosed
sum.

Deeply influenced by her grandfather,
Rabbi Hirsch Bornfeld, who had lived with
her family in Brooklyn, Holtzmann was
strongly committed to the Jewish people.
Holtzmann did her best to save fellow
Jews—especially relatives—from Hitler’s
holocaust, and as a friend of Winston
Churchill and members of the English
royal family, she tried to foster support for
Britain prior to the entry of the United
States into World War II. During this time,
she also helped transport English children
to the United States, where they would
not have to endure the fear of bombings.

After the war, Holtzman served as coun-
sel to the Chinese delegates at the United
Nations. Like her grandfather, she was also
a strong Zionist who supported the estab-
lishment of Israel. In addition to her
friendships with entertainment and liter-
ary figures as diverse as Eddie Goulding,
Fred Astaire, and George Bernard Shaw,
she knew Eleanor Roosevelt, Adlai Ste-
venson, Golda Meir, Dwight D. Eisen-
hower, and John E Kennedy. Holtzmann
also impressed U.S. Supreme Court jus-
tices Benjamin Cardozo and Felix Frank-
furter.

Although she could be shy, Holtzmann
made friendships easily (especially when
she could find individuals familiar with
Yiddish phrases), and she carved out a
unique legal niche at a time when few if
any American women were as prominent
in the profession of law as she was.
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occurred. Jack Ruby died of cancer on January 3, 1967, in Parkland Memor-
ial Hospital, where four years earlier John E Kennedy had died.

Belli was dubbed “the Father of Demonstrative Evidence.” Demonstra-
tive evidence is defined as the depiction or representation of something. It
has always been a part of trial practice. However, Belli’s often controversial
use of this technique took it to new heights. He turned the courtroom into
theater with the use of props, wardrobe, and his stentorian oratory. His
sometimes graphic technique of demonstratively presenting evidence to a
jury became one of his trademarks. In his 1976 autobiography, My Life on
Trial, Belli states, “Jurors learn through all their senses, and if you can tell
them and show them, too, let them feel and even taste or smell the evi-
dence, then you can reach the jury.” Belli claims he literally stumbled on to
the value of demonstrative evidence early in his legal career. He tripped
and dumped dozens of prison-made knives in front of a jury trying Ernie
Smith, a San Quentin inmate, for murder. The panel, convinced of self-
defense, came back with an acquittal.

In a 1941 case, Katherine Jeffers’s leg had been severed by a San Fran-
cisco streetcar. During the trial, an oblong object wrapped in butcher’s pa-
per lay on the plaintiff’s table. The courtroom was horrified when, during
closing arguments, Belli unwrapped the object and tossed it into the lap of a
juror. “Ladies and gentlemen of the jury, this is what my pretty young client
will wear for the rest of her life. Take it. Feel the warmth of life in the soft
tissue of its flesh, feel the pulse of the blood as it flows through the veins,
feel the marvelous smooth articulation of the joint and touch the rippling
muscles of the calf,” he exhorted, as the jury passed around the woman’s
new artificial leg. The award of $120,000 was ten times the usual amount
for similar injuries of that era.

Belli has been called a pioneer, a pacesetter, a legend in his time; brilliant
at law, spellbinding in court, and voracious in his appetites. He led a life of
passionate enjoyment and fierce combat, both in and out of court. Most of
his battles were fought on behalf of individuals against establishment pow-
ers, the insurance industry, the medical profession, or great corporations.
His inventiveness in the courtroom, his imaginative use of demonstrative
evidence, and his successful quest to raise the levels of personal injury
awards have made him arguably the most imitated trial lawyer in the world.

—Sarah Bartholomew
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IBENJANMIN, JUIDA M F.

Jupan P. BENJAMIN, BEST KNOWN
for serving as Confederate president
Jefferson Davis’s right-hand man
during the American Civil War,
had previously distinguished him-
self as an outstanding Louisiana at-
torney and politician. After fleeing
the South, Benjamin went on to
become a prominent member of the
bar in Great Britain.

Of Sephardic Jewish ancestry, Ju-
dah Benjamin was born to Philip
Benjamin and Rebecca de Mendes
in Christiansted, St. Croix, in the
West Indies. His parents later set-
tled in Charleston, South Carolina,
where his father proved relatively
unsuccessful in business but his
mother managed to provide for the
family through a shop where she
sold dried fruit. She also secured aid
from relatives to educate her son,
the oldest living male of seven chil-
dren. Judah’s education included
two years at Yale University, where
he left under still-disputed circum-
stances.

(r811-1884)

Jupau P. BENjaMIN

National Archives

After a brief return to Charleston, Benjamin went to New Orleans,

where he was apprenticed to Greenburg R. Stringer, a notary with a com-
mercial law firm. Benjamin was admitted to the bar in 1832 and shortly
thereafter married Natalie St. Martin, a young Catholic Creole girl whom

he had tutored in English. Natalie’s religion and primary language were but

two of the many differences between them (Benjamin does not appear to
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have been an observant Jew, but, although he was given Catholic last rites
at his wife’s request, he does not appear to have affiliated with any other
church either). They spent much of their married life apart after Natalie
moved to Paris, where she raised their only child, a daughter named
Ninette, born ten years into the marriage.

Two years after being admitted to the bar, Benjamin wrote, with Thomas
Slidell, an influential digest of the twenty-five volumes of Louisiana cases,
and thereafter his business and reputation grew rapidly. Benjamin focused
primarily on civil and commercial law. He subsequently built a massive
plantation house, Bellechasse, with 140 slaves, where he experimented
with raising sugar cane and even wrote a book on the subject. Faced with fi-
nancial difficulties, Benjamin would later sell the farm.

Unlike many Southerners of the day, Benjamin did not appear to believe
that slaves were inherently inferior or that their slavery could be justified
through the Bible. Although his arguments were undoubtedly tailored to
the case he was arguing, Benjamin, in one of his most famous cases involv-
ing a revolt aboard the Creole, argued that slaves were human beings and
that, as in institution, slavery was against the law of nations. In language
subsequently published as an abolitionist brochure, Benjamin asked, “What
is a slave?” and responded:

He is a human being. He has feeling and passion and intellect. His heart, like
the heart of the white man, swells with love, burns with jealousy, aches with

sorrow, pines under restraint and discomfort, boils with revenge and ever cher-

ishes the desire for liberty. (Evans 1988, 38)

Slaves who found themselves on free British soil after a mutiny aboard
ship were therefore free, and the insurance company Benjamin was repre-
senting should not be responsible for paying damages to their masters. Ben-
jamin’s argument against Louisiana’s use of the three-fifths ratio for slave
representation appears to have been more designed to favor New Orleans
(where slaves were less plentiful than in more rural parts of the state) than
to reflect concerns over the morality of slavery, and, indeed, Benjamin ap-
pears to have later switched sides on this issue.

Benjamin did sometimes take unpopular stances. Although pubic opin-
ion was reflected in a number of hung juries that refused to convict, Ben-
jamin aided the government in prosecuting prominent New Orleans citi-
zens who had attempted to foment trouble in Cuba, a practice then known
as filibustering. In this case, Benjamin painted a picture portraying Cubans
as a contented people who did not care for outside interference.

After service as a delegate to the Louisiana Constitutional Convention
of 1842, as a Whig presidential elector in 1848 (he would later become a
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Democrat), and as a Louisiana legislator, Benjamin was chosen in 1852,
with the help of Slidell’s New Orleans machine, to the U.S. Senate. Ben-
jamin was the first person to so serve who did not hide his Jewish ancestry
(the one prior Jewish senator, Florida’s David Yulee, had claimed to be a de-
scendant of a Moroccan prince). Had Benjamin accepted the appointment
to the U.S. Supreme Court that was first offered to him, and later to two of
his law partners by Millard Fillmore in 1853, he might have become the
first Jewish justice as well, but, at the time, he was more interested in his
political career.

Benjamin pushed hard for Southern railroads and tried to spearhead ef-
forts to develop a rail line that would go from the South through a Mexican
isthmus to the Pacific Ocean. Benjamin did not find his service in the Sen-
ate to be incompatible with continuing legal work. In 1854, Benjamin ar-
gued on behalf of relatives of a bachelor seeking to have his bequest to edu-
cate poor children reversed in Murdoch v. McDonough. Although
succeeding in the Louisiana circuit court, Benjamin lost before the U.S.
Supreme Court in a decision generally attributed to the weakness of his
case rather than to his own presentation. Thus, a newspaper reporter ob-
served that “whoever was not in the Supreme Courtroom this morning
missed hearing one of the finest forensic speakers in the United States.” He
noted that Benjamin’s address was “refined, his language pure, chaste and
elegant; his learning and reading evidently great; his power of analysis and
synthesis very great” (Meade 1943, 70). Maryland attorney REVERDY JoHN-
SON observed that “Benjamin had a power of argument rarely, if ever, sur-
passed” (Evans 1988, 103). Benjamin spent four days arguing United States
v. Castillero (1860), a case involving a California silver mine, and, although
he lost, he collected a fee of twenty-five thousand dollars.

Benjamin’s argumentation and speaking skills were manifested in the
Senate, where the official reporter of forty years identified Benjamin as the
ablest and best-equipped senator he had known (Evans 1988, 103). Al-
though he supported the Southern cause, Benjamin was recognized as a
moderate. The orations Benjamin made in departing from that body after
Louisiana’s secession from the Union were widely praised and reprinted.
Although Benjamin and Mississippi’s senator Jefferson Davis had once had
a personal dispute in the Senate that very nearly led to a duel, they had sub-
sequently become friends, and Davis, as president of the Confederacy, chose
Benjamin to sit on his cabinet, first as attorney general, and later as secre-
tary of war and secretary of state. Benjamin established close relations with
both Davis and his wife, Varina, and appears to have been one of Davis’s
closest advisors, even his alter ego, during the war. Benjamin rarely spoke
out in public, and he sometimes took the blame for crises that might other-
wise have been pinned on Davis or explained by circumstances that were
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better not publicized. Unlike most cabinet members, Benjamin believed
from the beginning that the war would be long, and he tried unsuccessfully
to get the South to sell large amounts of cotton to foreign governments at
the beginning of the war to enlist their support.

Benjamin’s pragmatic approach contrasted with Davis’s more rigid ideol-
ogy. Among Benjamin’s most daring plans was one for the emancipation of
either all Southern slaves or those who agreed to take up arms on behalf of
the Confederacy; on this occasion, Benjamin advocated and ably defended
his views before a public audience in a display of oratorical talents that had
undoubtedly been polished in the courtroom. As one who spent much of
the war trying, usually without success, to secure help from foreign govern-
ments, Benjamin was motivated largely by his belief that such a policy
could prove effective in securing such support. Not surprisingly, Benjamin
was often targeted for criticism, especially in the South, not only for his
willingness to advocate emancipation (for which he escaped censure by the
Confederate Congress) but also because of his Jewish ancestry. Andrew
Johnson was among those who had negatively focused on the fact that Ben-
jamin was a Jew; another congressman called him “Judas Iscariot Benjamin”
(Evans 1988, 235). In John Brown’s Body, poet Stephen Vincent Benét
would refer to Benjamin as “the dapper Jew,” “a dark prince” (Evans 1988,
vii).

After the fall of the Confederate capital at Richmond, Virginia, Davis and
Benjamin headed south and later separated. Although Davis was captured,
Benjamin escaped. He successfully disguised himself as a Frenchman and, af-
ter a series of harrowing escapes and brushes with death, which brought him
south to Florida and through a number of Caribbean islands, he arrived in
England, where he was a citizen because of his birthplace. One of the agents
that Benjamin had commissioned for sabotage during the war had some
links to one or more of Lincoln’s assassins, and, with rumors abounding,
Benjamin’s life was probably even at greater risk than Davis’s at a time when
children were singing, “We’ll hang Jeff Davis from a sour apple tree.”

Although Davis would spend much of the rest of his own life reliving and
seeking to justify the past, Benjamin preferred to look to the future. After
arriving in England, Benjamin displayed the remarkable resiliency and
cheer that is often reflected by his slightly upturned smile in pictures and
reiterated in Stephen Vincent Benét’s description of him in John Brown’s
Body. Benjamin took up the study of English law at Lincoln’s Inn and
served an apprenticeship to Charles Pollock.

Benjamin was admitted to the English bar in six months, and, much as he
had done in Louisiana, in 1868 he used his extensive knowledge of French,
Spanish, English, and American laws to publish Treatise on the Law of Sale of
Personal Property, with Reference to the American Decisions, to the French
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Code and Civil Law (usually called Benjamin on Sales) that was a standard
text for thirty years (Evans 1988, 344). In 1868, Benjamin successfully ar-
gued a case on behalf of a former Confederate agent in London in United
States v. McRae.

By 1872, Benjamin had been appointed as queen’s counsel. From 1872 to
1882, he participated in more than 136 cases before the House of Lords and
the Judicial Committee of the Privy Council (Evans 1988, 375). These in-
cluded Queen v. Keyn (1876), also called the Franconia case, in which he
successfully denied British jurisdiction in defending a German captain who
had run down an English vessel. When after several days of intense ques-
tioning, the judges inquired how much longer he would take, Benjamin re-
sponded that it depended on how many more questions they asked! Ac-
knowledging Benjamin’s great command of international law, Lord Chief
Baron commented, “You might pertinently ask us the questions” (Evans
1988, 376).

Although he arrived in Britain, as he had once come to New Orleans,
virtually penniless, Benjamin was soon earning a substantial income, with
which he continued to support his wife in Paris and other family members
in America. Benjamin’s high reputation at the English bar was similar to
that which he acquired in America, and a number of stories circulated
about his legal prowess. On one much-reported occasion, after hearing the
lord chancellor mutter “Nonsense!” in response to an audacious opening
proposition, Benjamin immediately folded his papers and left the court-
room, eliciting a subsequent apology from the chancellor and impressing all
observers with Benjamin’s own sense of dignity. Baron Pollack reported that
Benjamin “thoroughly knew the rules of the game [and] presented his
client’s case with great force to a jury” (Evans 1988, 373). British observers
sometimes commented negatively on Benjamin’s American accent, and
there are some indications that, as he aged, his voice was not quite as
sonorous as it had once been, but British observers were just as impressed
with his legal skills as Americans had been earlier. Despite his knowledge of
languages, Benjamin does not appear to have used foreign words either in
written or spoken speech for effect, but he was quite skillful in painting pic-
tures with words. A fellow barrister noted that “he makes you see the very
bale of cotton that he is describing as it lies upon the wharf in New Or-
leans” (Evans 1988, 377). Benjamin may have profited in part from the fact
that, as a Louisiana lawyer, he had not only become familiar with Conti-
nental law, but he had also exercised functions that were divided in En-
gland between English barristers and solicitors. In England, as in America,
his reputation had been given a boost by his writing skills.

The short and portly, but generally spry, Benjamin was injured when
jumping off a trolley car in 1880, and he retired in 1882 after suffering a
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heart attack, apparently brought on by diabetes. In an extraordinary display
of respect, Benjamin was feted to a banquet at the Inner Temple in his
honor by more than two hundred lawyers and judges, including most nota-
bles of the British bar and bench. Benjamin moved to Paris, where he had
recently constructed a magnificent new house. He died on May 6, 1884, at
age seventy-three, and was buried in Paris under the name Philippe
Benjamin.

Benjamin, who kept an uncluttered desk, made it a practice to destroy
personal papers, and little survives outside of official orders issued as a cabi-
net member during the Civil War and reports of cases in which he served as
counsel. Benjamin published no memoirs, and, curiously, Jefferson Davis’s
own fifteen-hundred-page memoir (The Rise and Fall of the Confederacy,
1881) made only a single reference to Benjamin: “Mr. Benjamin of
Louisiana had a very high reputation as a lawyer, and my acquaintance with
him in the Senate had impressed me with the lucidity of his systematic
habits and capacity for labor. He was therefore invited to the post of Attor-
ney General” (Evans 1988, 386). In addition to achieving several firsts as
an American Jew and serving in the Confederate cabinet, Benjamin will
long be remembered for rising to the top of the bar in two countries.

—John R. Vile
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BIDDILIE, FRRANCIS BEVERLY

Francis BEVERLY BIDDLE was
a successful Philadelphia corpo-
rate attorney, but it was his per-
formance as a public attorney
that distinguished him from other
lawyers. During his professional
life, Biddle served as an assistant
U.S. attorney, a federal appellate
judge, solicitor general, and attor-
ney general of the United States.
He was born in Paris, France, on
May 9, 1886, while his parents,
Algernon Sydney Biddle and
Frances Robinson Biddle, were
living abroad. The Biddles were a
prominent Philadelphia family
and had roots in the legal profes-
sion going back several genera-
tions, which prompted an obser-
ver to suggest that “Philadelphia
plus law equals Biddle, and always
has.” One of the Biddle family an-
cestors was Edmund Randolph,
who played a highly significant

(1886-1968)

Francis BEVERLY BiDDLE

Former U.S. Attorney General Francis Biddle, tribunal judge
for the Nuremberg trials, photographed in Paris, 19 November
1945. (AP Photo)

role at the Constitutional Convention in Philadelphia and was the coun-

try’s first attorney general. Biddle’s father built a very successful private

practice and later became a member of the law faculty at the University of
Pennsylvania. Biddle attended Groton Academy from 1899 to 1905, re-

ceived his B.A. cum laude from H

arvard University in 1909, and earned his

LL.D. cum laude from Harvard Law School two years later.

Biddle served a year as secretary to Supreme Court justice Oliver Wen-

dell Holmes. He would later say
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lated” him more than anything “since the first exciting plunge into com-
mon law” at Harvard. Biddle, admitted to the Pennsylvania bar following
his year in Washington, accepted a position with the Philadelphia law firm
of Biddle, Paul, and Jayne. This was the firm founded by his father, and Bid-
dle admitted the “weight of his father’s achievements at times became hard
to bear” (Biddle 1961, 293). He knew the firm was “antiquated if not mori-
bund” but was determined to “change all that.” He was soon to learn that
his new associates “had not asked me to join them with the idea of my reor-
ganizing their firm” (Biddle 1961, 293). Coming from Harvard and his year
with Holmes, he was “pretty well pleased with the daydream of my future,
and blithely unconscious of my shortcomings.” The time with the firm his
father had founded was a “sheer waste”; he had “no hard work to do” and
received “no criticism and no encouragement” (Biddle 1961, 294). Two
years later, he joined the practice of Barnes, Biddle, and Myers, also in
Philadelphia. In 1918, he married Katherine Garrison Chapin, who became
a well-known poet. The Biddles had two sons.

Biddle specialized in corporate law throughout his private practice. Al-
most immediately after joining Barnes, Biddle, and Myers, he was defend-
ing the Pennsylvania Railroad in accident claims cases. The opposing
lawyers sought to get accident claims to sympathetic juries, while the “rail-
road solicitor—as we were officially designated” sought to keep cases away
from juries (Biddle 1961, 336-337). Nonetheless, Biddle was a highly
skilled and effective trial attorney and was particularly adept in the use of
cross-examination. The secret of successful cross-examination, he sug-
gested, was to know where to stop. Knowing where to stop, in turn, was a
product of preparing the opponent’s case as carefully as one’s own in order
to know exactly what questions to ask witnesses (Biddle 1961, 338).

Biddle came from a conservative background, but he eventually sub-
scribed to a more progressive life view. In 1912, he supported the Bull
Moose Party candidacy of Theodore Roosevelt and unsuccessfully sought
election to the Pennsylvania state senate. Biddle interrupted his private
practice in 1922 to serve as assistant U.S. attorney for the eastern district of
Pennsylvania for three years, and gained “invaluable experience, particu-
larly in trying cases” (Biddle 1961, 344). After several years in private prac-
tice and three years as a government attorney, Biddle “got to know the ac-
tive bar well.” He said there was “no pleasanter feeling for a lawyer than the
sense of being at home in his profession, of handling the techniques of prac-
tice with confidence, and knowing the bar’s traditions and talking shop”
(Biddle 1961, 349). As his court practice became more extensive, Biddle
became more active with the state and local bar associations. He found this
experience “deeply satisfying,” giving him a “sense of escaping from the
loneliness of forever living with my own egotism.” He served on the board
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Francis L.

Wellammaazn sannd thhe

Axrt of Cross~-Examination

Few attorneys have done more to promote
thinking about cross-examination than
Francis L. Wellman (1854-1942). Well-
man’s The Art of Cross-Examination was
published in four editions from 1903 to
1936 and continues to be reprinted and to
have an impact on the legal profession.
The book’s trademark is Wellman’s deft
use of examples, many drawn from his own
practice as an assistant corporation coun-
sel and an assistant district attorney in
New York (and later in full-time private
practice), to illustrate appropriate and in-
appropriate cross-examination strategies.
Although Wellman put primary empha-
sis on thorough preparation and knowl-
edge, some of his most striking examples
involve subtle trickery. The author’s fa-
vorite involves a laborer injured in an
electric car collision who alleged that a

dislocated shoulder had permanently im-
paired his ability to raise his arm above his
shoulder. When Wellman asked the wit-
ness to illustrate his current condition, he
reported that “the plaintiff slowly and with
considerable difficulty raised his arm to the
parallel of his shoulder.”

Wellman then requested, “Now, using
the same arm, show the jury how high you
could get it up before the accident.”

Before he realized what he was doing,
the plaintiff responded by extending the
arm above his head, bringing the entire
court to laughter, and presumably helping
Wellman win the case (Wellman 1962,
64).
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of governors of the Philadelphia Bar Association and the County Board of
Examiners (Biddle 1961, 349-350).

Biddle was deeply affected by the plight of the poor and unemployed dur-
ing the Great Depression. He had a “singular noblesse oblige” that took
him into reform politics and ultimately Roosevelt’s New Deal agenda
(Whitman 1968). He switched his affiliation from the Republican to the
Democratic party, and in 1932 became an enthusiastic supporter of
Franklin D. Roosevelt, with whom he had attended Groton and Harvard.
In February 1934, Biddle accepted appointment to a commission created to
investigate coal and iron policies and learned much of the “intolerable con-
ditions” under which the miners and steelworkers of Pennsylvania were liv-
ing (Biddle 1961, 353). “I saw the dark and dismal conditions under which
the miners lived; and the brutality that was dealt them if they tried to im-
prove things” (Whitman 1968). His work on this committee was “my first
affront” to two of his law firm’s most important clients, the Berwynd-White

Coal Company and the Pennsylvania Railroad (Biddle 1961, 353).
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Several months later, Biddle was appointed chair of the newly created
National Labor Relations Board (NLRB). Since Biddle came from a corpo-
rate law background and had little experience in labor relations, some of
Roosevelt’s advisers were skeptical of his capacity to deal effectively with
such “militant labor leaders” as John L. Lewis and “hard-boiled, recalcitrant
industrialists.” Biddle proved equal to the task, however. He brought to the
position a “lively sense” of the legal difficulties involved in investigating
and adjusting controversies arising under the code-making section of the
National Industrial Recovery Act between employers and employees. He
also took on the Roosevelt Justice Department about its inaction on NLRB
cases, testifying before the Senate Labor Committee in support of the Wag-
ner Act provision that allowed NLRB attorneys to appear in court instead
of the Justice Department attorneys. Biddle reminded the committee that
in the NLRB’s two years of operation, the Justice Department had brought
suit in fewer than ten percent of the cases in which he had sought litiga-
tion. Biddle suggested that this failure to advance NLRB cases amounted to
a “complete nullification of the law” (Irons 1982, 221).

Under Biddle’s leadership, workers secured the right to decide if they
wanted to be represented by a union and the right to collective bargaining
between the designated employee unions and employers. The NLRB under
Biddle’s leadership was not administratively strong, but it was successful in
defining federal labor laws to the benefit of workers. The NLRB wrote a
number of thoughtful decisions, which became invaluable for the second
NLRB created by the Wagner Act. Within a year, however, the Supreme
Court declared the National Industrial Recovery Act unconstitutional, and
Biddle resigned his position on the NLRB to return to private practice. His
work as chair of the NLRB increased the “extent and variety” of his prac-
tice, but when he returned to Philadelphia to resume his private practice
and become a director of a Federal Reserve Bank, he missed the “sense of
freedom, the feeling of power, and the experience of the enlarging horizons
of public work” (Biddle 1961, 366). During this period, Biddle served as
chief counsel for the congressional investigation of the Tennessee Valley
Authority. In 1939, Biddle gave up his partnership in his Philadelphia law
firm and became a judge of the U.S. Court of Appeals for the Third Circuit.

Biddle found the judicial position unrewarding, and the following year he
left the life-tenure judgeship to become U.S. solicitor general. The solicitor
general represents the United States in cases reviewed by the Supreme
Court—the United States is “his only client.” Biddle wrote that the work
“combines the best of private practice and of government service.” The so-
licitor general determines what cases to appeal but is “responsible neither to
the man who appointed him nor to his immediate superior in the hierarchy
of administration” (Biddle 1962, 97). Furthermore, there are none of the
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“drawbacks that usually go with public work, no political compromises, no
shifts and substitutes, no cunning deviations, no considerations of expedi-
ency.” In short, the solicitor general “has no master to serve except his
country” (Biddle 1962, 97-98). Biddle averaged a case before the Supreme
Court every two weeks and spoke of the many long evenings he worked “to
be ready to answer Justice Frankfurter’s questions, [and Frankfurter] had the
ability to swallow records like oysters” (Biddle 1962, 98). As was the custom
for newly appointed solicitors general, Biddle called on the members of the
Supreme Court. Chief Justice Stone, he recalled, “could not understand
why I resigned from the Circuit Court.” On the other hand, Justice
McReynolds, who was not without a “certain cunning insight,” did under-
stand. He suggested to Biddle that “lawyers, not judges, make the law” (Bid-
dle 1962, 96).

Most of the cases testing the constitutionality of New Deal legislation
had already been argued before the Court before Biddle’s appointment, but
there were still a “few undetermined issues,” which he presented. He felt a
“certain historical pride in winning” the argument in United States v. Darby
Lumber Co., 312 U.S. 100 (1941). Darby determined that federal commerce
power could reach manufacturing that precedes actual transport and ex-
tended the reach of federal regulatory power. Similarly, in United States v.
Appalachian Electric Power Co., 311 U.S. 377 (1940), the Court gave the
government “sweeping control over water power, expanding the former test
that the particular stream must in fact be navigable to include waters that
could be made so” (Biddle 1962, 102). Biddle also helped write Roosevelt’s
statement approving the Smith Act, under which leaders of the Commu-
nist party were later prosecuted. He later expressed regret over his endorse-
ment of this law. During his brief tenure as solicitor general, Biddle won fif-
teen of the sixteen cases he argued before the Supreme Court.

When RoBerT H. JacksoN was appointed to the Supreme Court in 1941,
Roosevelt nominated Biddle to replace Jackson as attorney general. Biddle
served as attorney general until Roosevelt’s death. World War II largely de-
fined his priorities. For example, he was in charge of the registration of
aliens during the war and defended this measure as protecting loyal aliens.
Furthermore, far fewer people were prosecuted for sedition by Biddle’s Jus-
tice Department than had been the case during World War I, in part be-
cause “local United States attorneys were not permitted to bring charges
without Biddle’s personal approval” (Polenberg 1972, 47). Criminal acts of
enemy aliens were an altogether different matter. Biddle was the chief pros-
ecutor of eight German spies and saboteurs who landed from submarines on
the coasts of Florida and Long Island and were caught by federal agents. He
was also responsible for structuring the military commission before which
they were tried. The commission could impose the death penalty on a two-
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thirds vote of the judges, and the president “alone had power of review”
(Polenberg 1972, 44). Six of the eight were ultimately executed following
their convictions.

Biddle was very critical of the effort by Congress to deport radical labor
leader Harry Bridges, an action subsequently blocked by the Supreme Court
in Bridges v. Wixon, 326 U.S. 135 (1945). Biddle’s views earned him the
praise of some laborites and the distrust of conservatives. His attempt to en-
force an order of the War Labor Board against Montgomery Ward, the giant
mail-order and retailing corporation, reinforced this perception of Biddle.
Sewell L. Avery, the vehemently antiunion president of Wards, refused to
deal with a Congress of Industrial Organizations (CIO) union, arguing that
a majority of the work force no longer favored it. In April 1944, the union
went on strike. The president, under terms of the Smith-Connally (War La-
bor Disputes) Act, had the power to take over a strikebound plant if it was
“useful” to the war effort. Secretary of War Henry Stimson argued that
because Wards was not doing “war business,” federal intervention was inap-
propriate. Biddle disagreed. Wards supplied the army and millions of farm-
ers, and it seemed to Biddle to fall clearly within the scope of Smith-
Connally. Roosevelt agreed with him and ordered troops to execute the
seizure of the company (Goodwin 1994, 498). When Avery refused to leave
his office, Biddle ordered the military police forcibly to remove him from
the premises. As Avery was carried out, he turned to Biddle and shouted,
“You New Dealer,” the harshest words he could summon at the moment.
Media coverage of this incident generated much sympathy for Avery and
unleashed a torrent of anti—-New Deal rhetoric. Biddle’s assertion of federal
power, however, had “potently demonstrated to labor the indispensable im-
portance of its wartime partnership with government” (Kennedy 1999,
642).

Three months after Biddle’s elevation to attorney general, the Japanese
attacked Pearl Harbor. Biddle immediately began to intern enemy Japanese
aliens. This process was extended to German and Italian enemy aliens
three days later when these nations declared war against the United States.
Biddle was determined, however, to avoid “mass internment, and the perse-
cution of aliens that had characterized the First World War.” He issued an
appeal to state governors urging them to join him against any “molestation
of peaceful and law-abiding aliens, whether Japanese, German, or Italian.”
His request was “backed almost universally” (Biddle 1962, 209-210). He
later commenced a program to naturalize aliens who were loyal to the
United States who were citizens of the countries against whom the United
States was at war.

Biddle sought to intern aliens on a selective basis, but there was a great
deal of sentiment in favor of moving the West Coast Japanese on an “im-
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mense scale” and holding them in relocation camps. The necessity for mass
evacuation was, in Biddle’s view, based primarily on public and political
pressures rather than on evidence of criminal conduct. Public hysteria and,
in some instances, the comments of the media brought tremendous pressure
on government officials and military authorities. Biddle told Secretary of
War Henry Stimson, an advocate of mass evacuation, that the Justice De-
partment would have nothing to do with interfering with the rights of U.S.
citizens, including those of Japanese ancestry. Roosevelt was predisposed to-
ward unlimited evacuation and had Stimson prepare a plan to that end,
which was later contained in Executive Order 9066. This order required
the forced removal of all Japanese from designated military areas on the
West Coast. Biddle had urged Stimson not to engage in mass internment of
the Japanese but wrote that “I was new to the Cabinet, and disinclined to
insist on my view to an elder statesmen whose wisdom and integrity I
greatly respected” (Biddle 1962, 226). In late 1943, Biddle requested that
Roosevelt institute a liberal release and return program that would have ex-
amined the loyalty of all interned and released those found to be loyal. This
request was rejected, but Biddle continued to press for “accelerated re-
leases” for internees certified to be loyal by the Justice Department. Any-
thing else, he argued, “is dangerous and repugnant to the principles of our
government” (Kennedy 1999, 755). Roosevelt agreed. Biddle later regretted
that he had not opposed mass evacuation more forcefully.

When Harry S Truman became president in April 1945, he asked Biddle
to resign so that he could replace him with Tom Clark. Soon thereafter,
Biddle served as a member of the International Military Tribunal, which
tried former Nazi leaders at Nuremberg. As a private citizen in the last two
decades of his life, Biddle maintained his commitment to liberal causes.
From 1950 until 1953, Biddle was head of Americans for Democratic Ac-
tion, a liberal organization, and he served as an advisor to the American
Civil Liberties Union. He also served as chair of the Franklin Delano Roo-
sevelt Memorial Commission for ten years. During this period, he authored
a number of books, including In Brief Authority (1962), The Fear of Freedom
(1951), Democratic Thinking and the War (1944), The World’s Best Hope
(1949), and Justice Holmes, Natural Law and the Supreme Court (1961). In
The Fear of Freedom, Biddle strongly argued against guilt by association, the
House Un-American Activities Committee, censorship of textbooks, ban-
ishment of nonconformist teachers, the federal loyalty programs, and the
vilification of those who stood up to the so-called subversive inquiries. Bid-
dle was vocal in his condemnation of the way Senator Joseph McCarthy
treated witnesses testifying before his Senate committee.

Biddle became a practicing liberal and a legal pragmatist. Biddle believed
that the duty of the law is to “draw the line between the individual’s rights
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and the protection of society.” That line must “necessarily vary as the needs
of the one or the other seem at any particular time to be more imperative.”
His national political life spanned twelve years. Biddle died at his summer
home on Cape Cod on October 4, 1968. He was survived by his wife of fifty
years, Katherine Garrison Chapin Biddle.

—Peter (G. Renstrom
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BIACK, JEREMIAN SULL.IVAN

(1810-1893)

JEREMIAH SuLLivAN Brack
served as chief justice of the
Pennsylvania Supreme Court, as
U.S. attorney general and secre-
tary of state, and as reporter for
the U.S. Supreme Court. How-
ever, his chief fame was as a liti-
gator and Supreme Court advo-
cate who brought fiery rhetoric
and reasoned arguments against
Reconstruction policies.

Jeremiah Sullivan Black, oldest
of the three children of Henry
Black and Mary Sullivan, was
born January 10, 1810, on his
family’s farm near Stony Creek,
Pennsylvania. Henry Black
served in the Pennsylvania legis-
lature, as a lay judge of Somerset
County for more than twenty
years, and in the U.S. Congress.
Patrick Sullivan, Jeremiah’s ma-
ternal grandfather, had achieved
the rank of captain during the JEREMIAH SuLLIVAN Brack
American Revolution and was a Library of Congress
Federalist member of the Penn-

sylvania legislature.

As a youngster, Black attended village schools until he transferred to a
classical academy in Bridgeport. He later indicated that, although he had
hated school and being confined, he loved books. By age fifteen, he had
memorized the works of Horace and translated them first into English prose
and then to verse from the original Latin. He also devoured the works of
Shakespeare and the Bible and later frequently quoted the three in court-
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room oratory. On leaving the Bridgeport school at age seventeen, Black
wished to establish a career in medicine; however, Henry Black had differ-
ent plans for his son—a career in law.

Black duly began his legal studies under the guidance of Chauncey For-
ward, a renowned lawyer and Democratic member of Congress. Three years
later at age twenty, Black was sufficiently proficient to take and pass the bar
examination. The congressman then departed for Washington, leaving his
practice to his former student. Forward etched indelible imprints on Black’s
life as his teacher, his political mentor, his religious guide, and as his father-
in-law. Mary Forward and Black were married on March 23, 1826. The cou-
ple had five children: Rebecca, Chauncey Forward, Henry, Mary, and
Anna.

Black’s thriving legal practice was further bolstered by his appointment as
deputy attorney general for the county of Somerset. Between his own prac-
tice and that appointment, Black appeared frequently in court, often
against such nationally known opponents as Charles Ogle and Joseph
Williams, later a federal judge and chief justice of lowa. In addition, Black
served as deputy sheriff for the county.

The son and father differed not only about Black’s career but also in po-
litical viewpoints. Henry Black was an active Whig, but his son established
his Democratic credentials as early as 1828 through his support of Andrew
Jackson. This political participation led both to acquaintances with promi-
nent activists such as James Buchanan and to Black’s appointment at age
thirty-two as president judge of the Sixteenth Judicial District.

In 1851, Black was elected to the Supreme Court of Pennsylvania, cho-
sen as chief justice, and reelected in 1854 as the sole statewide winner in
the Democratic party. Of the 1,200 opinions issued during his tenure on the
bench, Black wrote more than 250 of them. His opinions were couched in
distinguished, distinct, and sometimes stinging language. One of his satiri-
cal dissents almost caused him to be cited for contempt of the court. His
chief contribution as a justice was the formulation of jurisprudence relating
to corporate charters, powers of corporations, and the authority of the gov-
ernment to regulate them.

Black was serving on the Pennsylvania Supreme Court when he was cho-
sen as attorney general of the United States by his friend President James
Buchanan. Black was unaware of his nomination or appointment until he
was advised by the president in a letter that his commission as attorney gen-
eral had been signed on March 6, 1857.

The new attorney general’s initial argument before the Supreme Court
was in United States v. Cambuston on January 7, 1858—Black’s first appear-
ance as an advocate in fifteen years. The United States had obligated itself
to recognize valid Mexican land grants in California, but there were a num-
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ber of forged deeds and fraudulent claims that had been ratified by the U.S.
District Court in California. Under Black’s guidance, seventeen grants were
rejected by the Supreme Court, and more than one thousand square miles
of land were restored to the public domain or to the rightful owners. Cam-
buston was merely the first of the “California land title” cases that Black
would be involved with as attorney general and later in private practice.

As attorney general, Black enforced controversial and locally unpopular
laws dealing with the slave trade and fugitive slaves. Slavery was accepted
under the Constitution, in the statutes, and in the Bible. Aspects of slavery,
especially the separation of families, personally troubled Black, but, for him,
the law was the law and should be enforced.

On another volatile issue, secession, Black was every bit as steadfast.
“The Union is necessarily perpetual. No state could lawfully withdraw or be
expelled from it.” Anticipating events, President Buchanan formally asked
the attorney general for an opinion of the powers of the president to protect
property of the United States in case of rebellion. As the president’s consti-
tutional legal advisor, Black responded on November 20, 1860, that “The
right of the Central Government to preserve itself . . . by repelling a direct
and positive aggression upon its property or its officers, cannot be denied.
But this is a totally different thing from an offensive war, to punish the peo-
ple for the political misdeeds of their State Government.” Black viewed the
question as a constitutional and legal issue rather than a political one, but
his was the minority stance. The opinion created a storm of controversy,
and clearly it was a political issue, especially in light of Abraham Lincoln’s
election two weeks earlier.

Despite the disagreement between Buchanan and Black about the presi-
dent’s failure to strengthen certain garrisons, Black was appointed as the
new secretary of state when Lewis Cass resigned. He took office on Decem-
ber 17, 1860, the same day that the South Carolina convention met to con-
sider the Ordinance of Secession.

This was not the office that Black and others had anticipated him assum-
ing. There had been a vacancy on the Supreme Court since May with the
death of Justice Peter V. Daniel, and there was a widespread belief that the
retirement of eighty-four-year-old Chief Justice Roger B. Taney was immi-
nent. Buchanan had withheld Black’s nomination to the Court in expecta-
tion of Taney’s retirement, but finally, on February 5, 1861, Buchanan for-
warded the nomination of Black as associate justice to the Senate. The
delay was most unfortunate because twelve Southern senators who might
have supported Black had withdrawn from that body, and both the Douglas
Democrats and the Republicans strongly opposed the nomination. In the
end, the Senate decided by a stormy vote of 26 to 25 to decline considera-
tion of the appointment, effectively killing the nomination.
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At age fifty-one, Black returned to private life, suffering both from poor
health and financial woes because of unwise investments. To support his
family, Black became the reporter to the Supreme Court, a position of
much lower prestige than he had expected at the Court. Black published
two volumes of reports before he resigned to meet the pressures of his very
large and substantial practice.

Black’s initial appearance as attorney general before the Supreme Court
involved land titles in California, and his return to the Court as a private
lawyer replicated that. During the next four years, he appeared sixteen
times as counsel for either the claimants or the government as special
counsel in suits about California land titles; he was totally victorious in
thirteen of the cases and partially successful in another. Black’s extensive
knowledge and expertise about the titles stemming from his term as attor-
ney general allowed him to reestablish his fortune and his reputation as a
successful litigator.

That reputation led to his selection, along with J. E. McDonald, Davip
Dubptey FieLp, and James A. Garfield (arguing his first case at any level),
for the defense in Ex parte Milligan. James Speed, Henry Stanbery, and Ben-
jamin E Butler presented the government’s case. The arguments lasted a
week, from March 16 to March 23, 1866, against a background of tumul-
tuous public discussions and congressional debate over continuing military
control beyond the close of the war.

The writ of habeas corpus had been suspended during the Civil War, first
by presidential proclamation and then by congressional act in 1863. The
1863 legislation mandated that a list of detained prisoners was to be pro-
vided to federal judges, who were authorized to discharge all unindicted
prisoners within twenty days after the next session of the grand jury, but the
procedure was often ignored.

Lambdin P. Milligan, a resident and citizen of Indiana and a U.S. citizen,
was arrested at his home on October 5, 1864, by order of a military com-
mander and placed in military prison although the civil courts were open,
no state of rebellion existed in Indiana, and no enemy troops were within
the borders. On October 21, Milligan and two others, Boles and Horsey,
were tried and convicted by a military commission of conspiracy, inciting
insurrection, giving aid and comfort to the enemy, engaging in disloyal con-
duct, and violating the laws of war. All three were sentenced to death by
hanging.

In Milligan’s appeal, he invoked the 1863 law and demanded his rights
under the Constitution and the congressional acts rather than focusing on
the military trial. Black’s two-hour concluding argument, given without
notes, focused on the right to jury from the Magna Carta to the Constitu-
tion, drawing extensively on history, the writings of great legal commenta-
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tors, and precedent; he concluded by reminding the Court that the civil
courts were open and military tribunals were therefore powerless over civil-
ians in areas that had not been the scene of hostile actions. The Court
agreed.

Black’s fight against Reconstruction continued on two fronts. First, he
acted as advisor to President Andrew Johnson and assisted in drafting John-
son’s veto message of the Reconstruction Acts that would establish martial
law in the South, but the measures were passed over the veto. He also coun-
seled the president in the initial proceedings over impeachment. Second,
just as Milligan ended military control in the North, Black sought in Ex
parte McCardle to end it in the South.

In Vicksburg, Mississippi, William McCardle offended the military com-
mander by the opinions he expressed in his newspaper. On November 13,
1867, military troops arrested McCardle and placed him in a military
prison. A military tribunal tried and convicted McCardle; he appealed to
the circuit court for a writ of habeas corpus, which was denied on the basis
that the Reconstruction Acts were constitutional. Under a statute permit-
ting appeal of all habeas corpus proceedings, Black invoked the jurisdiction
of the Supreme Court.

The initial proceeding before the Court involved the question of the
Court’s jurisdiction. The attorney general refused to act for the govern-
ment, and Senator Lyman Trumbull, James Hughes, and Matt A. Carpenter
presented the argument that the Court lacked jurisdiction. Black and
William L. Sharkey persuaded the justices otherwise, and the case pro-
ceeded to hearing on the issues on March 2, 1868. Black’s arguments, re-
sounding with the same fervor that produced Milligan, averred that the re-
bellion did not permit government to govern contrary to the law any more
than it could have previously. After oral arguments but before the Court re-
leased its decision, Congress passed a law withdrawing the jurisdiction of
the Court to hear proceedings involving the writ of habeas corpus—even
those already made, thereby mooting Milligan’s appeal.

Black’s opposition to Reconstruction continued in Bylew v. United States
and the Slaughterhouse Cases, both dealing with states’ rights during Recon-
struction. The Bylew case arose from an assault and murder in Kentucky in-
volving African-American victims and witnesses and white perpetrators.
The surviving members of the attack were statutorily prohibited from testi-
fying as witnesses in trials against whites because of their race; therefore,
the federal court assumed jurisdiction under the Civil Rights Act of 1866,
even though criminal proceedings had begun in state court. Kentucky per-
ceived this as usurpation of its traditional powers, and the governor re-
tained Black and Isaac Caldwell for the Supreme Court appeal. Represent-
ing the United States was the first solicitor general, Benjamin H. Bristow,
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and the attorney general, Amos T. Akerman. A year later, the Supreme
Court announced its decision, essentially agreeing with Black that the na-
tional government had deprived Kentucky of one of its basic attributes of
sovereignty and that federal jurisdiction did not accrue solely because of the
race of the witnesses. The decision greatly impaired the potency of federal
protections and remedies under the Civil Rights Act, a key piece of Recon-
struction legislation.

In the Slaughterhouse Cases, Black, Matt A. Carpenter, and Thomas Jef-
ferson Durant were chosen to represent the state of Louisiana. The state
had passed a regulatory statute requiring that all butchering of animals in
New Orleans occur at a particular slaughterhouse; the effect was to create a
monopoly. Former Supreme Court justice JouN A. CampBELL and J. Q. A.
Fellows, representing the butchers, unsuccessfully sought an injunction in
state court claiming that the butchers had been deprived of their property
in violation of the Fourteenth Amendment’s privileges and immunities
clause. On appeal, the U.S. Supreme Court rejected that position and effec-
tively nullified the privileges and immunities clause of the Fourteenth
Amendment, again weakening one of the centerpieces of Reconstruction
legislation.

Black’s practice was truly a general one involving patents, fraud, land ti-
tles, will contests, and other matters. It was usually a solo practice, although
at various times he entered into partnerships with his son-in-law, James E
Shunk, and with Ward H. Lemon, Lincoln’s former law partner. From the
time of Milligan, Black frequently practiced with James A. Garfield, al-
though there was no formal partnership agreement. For example, the two
appeared together in the will contest of Alexander Campbell, one of the
founders of the Disciples of Christ Church. Black’s father-in-law had been a
staunch adherent of the denomination, and Black himself had been bap-
tized by Campbell. Another prominent client was Cornelius Vanderbilt,
who was seeking to overturn the will of his father, Commodore Vanderbilt.
Settlement of the case resulted in a substantial payment to the son.

Black also engaged in business litigation. Railroads were frequent clients
and adversaries. He won the right of railroad companies to consolidate in
Pennsylvania and then caused the railroads to lose land grants in Kansas to
the settlers already homesteaded there. Black represented the Providence
Rubber Company in its losing battle against the Goodyear Rubber Com-
pany’s allegations of patent infringement. Joining him were CaLeB CusH-
ING, Garfield, ]J. H. Parsons, Abraham Payne, and W. W. Boyce; W. E. Cur-
tis, W. M. Evarts, E. W. Stoughan, and ]. H. Ackerman represented
Goodyear. The printed arguments before the Supreme Court covered more
than seven hundred pages. Another business client was H. S. McComb,
who claimed to have purchased corporate stock that was never delivered to
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him. The subsequent investigations and resulting evidence at trial led to
the revelation of congressional corruption (and the ensuing taint on
Garfield’s reputation), because the corporation was none other than the in-
famous Credit Mobilier Company.

Black frequently traveled across the nation to meet his speaking commit-
ments and for various trials. He was also a prolific writer of articles and edi-
torials, ever willing to challenge those with whom he disagreed, often using
strong invective. At the time of his death on August 19, 1893, at his Penn-
sylvania home, he was fashioning a rebuttal to an editorial by Jefferson
Davis and had completed preparations and briefs for another Supreme
Court case involving the disenfranchisement of former polygamists in
Utah.

Although he held high public offices and advised presidents, Black’s chief
legacy was that of a litigator who shaped the constitutional and legal his-
tory of the nation.

—Susan Coleman
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BOIKES, IPAVID

(1941—

Davip Boigs
Reuters NewMedia Inc./Corbis

)

As

Gore contested

GeorGe Busn aAND AL
the electoral
votes for Florida in November
2000,

emerged as a point man for Gore.

attorney David Boies

Not only did he argue successfully
for Gore in the Florida Supreme
Court that the state’s secretary of
state could not certify the ballots
for Bush until an additional week
of recounting (a decision later
called into question by the U.S.
Supreme Court), but he also led
the trial court team before Judge
N. Sanders Sauls in the Leon
County Circuit Court petitioning
for additional voting hand counts.
In addition, Boies appeared fre-
quently on television to explain
Gore’s case to the nation (Har-
vard law professor LAURENCE
TriBE, another lawyer described
in these volumes, argued the first
of two historic appeals of the

Florida Supreme Court decision before the U.S. Supreme Court). Although
the fifty-nine-year-old Boies was not as initially recognizable as Warren

Christopher and James Baker (also spokesmen for Gore and Bush, respec-

tively), he was well known among fellow lawyers and was hardly a stranger

to the limelight.

Noting his “steel-trap mind, a laser-sharp memory, a head for chess and a
skill with words,” the National Law Jowrnal had during the previous Decem-
ber named Boies as its Lawyer of the Year (“Boies Wonder” 1999, A8). Sim-
ilarly, Boies had been featured in publications like People Magazine and Van-
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ity Fair that are better known for highlighting celebrities than lawyers.
Stephen Gillers, a New York University law professor, observed that “David
Boies is on the cusp of becoming one of those lawyers who has achieved leg-
endary status, like WEBSTER or DarRrOW” (Bryant 2000, 50). Making an-
other celebrity connection, the National Law Journal has likened Boies to
the “Michael Jordan of the courtroom” (“Boies Wonder” 1999, A8).

Boies was born on March 11, 1941, in Sycamore, Illinois, the oldest of five
children born to parents who were both school teachers. The family moved
to Fullerton, California, during Boies’s youth, and one of his early jobs was
delivering newspapers in the Watts section of Los Angeles. Hindered by
dyslexia, Boies did not start out as a particularly good student; indeed, he did
not learn to read until he was in the third grade. Boies decided to marry
Caryl Elwell shortly after graduating from high school, and he worked in
construction and as a bookkeeper before gaining admission to the University
of Redlands, Redlands, California, and later to Northwestern University in
Chicago. Subsequently entering the graduate program in economics at Yale
University (education that has served him well in subsequent antitrust
cases), Boies transferred to the law school, earning his LL.B. degree in 1966
and graduating magna cum laude and second in his class.

At one time interested in becoming a full-time law professor (Boies has
taught at New York University and the Benjamin Cardozo School of Law in
New York City), Boies instead took his first job with the prestigious New
York firm of Cravath, Swaine & Moore, and was, by his second year, in-
volved with partner Tom Barr in the firm’s mammoth 13-year defense of IBM
against antitrust charges (Barr is described in Vinson 1994, 7-10). Promoted
ahead of schedule to a partnership in 1972, by 1976 Boies was handling IBM
cases on his own and won a stunning victory against California Computer
Products and its attorney, Maxwell Blecher, who has been described as “one
of California’s savviest and most experienced litigators” (Reich 1986).

In 1977, Boies left Cravath to spend two years working for the Senate
Antitrust Subcommittee and the Senate Judiciary Committee, for which he
became chief counsel before returning to Cravath. In 1984, Boies was in-
volved in the defense of CBS News against libel in a $120 million case
brought by General William Westmoreland alleging inaccuracies and mal-
ice in a story that CBS did about him alleging that he had underreported
enemy troop strength in Vietnam. Even though Boies had not previously
handled a First Amendment case (Responding to the question, “What does
David know about libel? About the First Amendment?” his wife replied,
“Well, it’s a very short amendment” [Vinson 1994, 24]), his meticulous re-
construction of the research that had gone into the CBS report, as well as
his skillful cross-examination of General Westmoreland, resulted in West-
moreland’s dropping his case. Boies’s cross-examination was so effective
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that members of the press corps reportedly began humming the theme of
Jaws during his examinations (Vinson 1994, 26). In 1986, Boies successfully
negotiated a settlement for Texaco against a $10.6 billion suit by Pennzoil
for interfering with its purchase of Getty. (For the impressive work on
Pennzoil’s behalf by attorney Joseph D. Jamail, see Vinson 1994, 43-46).

In 1997, although reportedly making close to $2 million a year (“Boies
Wonder” 1999, A9), Boies decided to strike out on his own after refusing to
drop George Steinbrenner, owner of the New York Yankees, as a client
(Perine 2000). Boies founded Boies, Schiller & Flexner in Armonk, New
York, in Westchester County—a firm that has now grown to 55 to 60 attor-
neys and is earning kudos for its corporate and litigation work that match or
exceed the reputation of Cravath.

The same year that he founded his new firm, Boies accepted an offer from
Joel Klein, the deputy attorney general for antitrust matters in the U.S. De-
partment of Justice, to lead its case against Microsoft. Boies, who can com-
mand as much as $600 to $700 an hour in other cases, agreed to work on
the IBM case for a mere $50 per hour in what has been described by one
government official as “the bargain of the century” (“Hang ’em High” 1999,
100). To date, Boies’s leadership in the Microsoft case (the government’s
first monopolization case since its failure in the IBM case) has been credited
with his team’s success in leading to a trial court decision that might even-
tually result in the breakup of the huge corporation. Boies, who followed
massive cramming sessions digesting the case by delivering an impressive
three-hour opening without notes, also distinguished himself as one who
was able to put an appropriate spin on developments for the local media
and as one who could use the media to test the credibility of some of his le-
gal theories. In addition, he showed himself to be a canny cross-examiner
able to impeach the credibility of witnesses, including Bill Gates the
founder and owner, with statements and concessions that he gained from
them during extensive depositions. The New York Law Journal likened
Boies’s performance to putting on a “legal clinic” (Donovan 1999).

In 1999, Boies helped win an antitrust settlement of more than $1 billion
from the vitamin industry (the largest such antitrust award in history); he
successfully represented the state of Alaska in an antitrust case against BP
Amoco; and he took on suits against health maintenance organizations Hu-
mana and Aetna-US Healthcare as well as a price-fixing suit against
Sotheby’s and Christie’s prestigious auction houses in New York (Kahn
2000, 75). In 1999, Boies also helped a real estate magnate, Sheldon Solow,
win an $11.5 million claim for asbestos damage against W. R. Grace &
Company, and, apparently largely at the urging of his children, he chose to
represent the Napster music service in its controversy with the Recording
Industry of America over violations of copyrights.
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Olson,

"Theodore B.

(AD40- )

Few who knew him were surprised when
President George W. Bush nominated
Theodore Bevry Olson in February 2001 to
serve as solicitor general—the govern-
ment’s lead lawyer responsible for arguing
cases before the U.S. Supreme Court—un-
der newly appointed Attorney General
John Ashcroft. Olson already had plenty of
experience as an appellate lawyer, includ-
ing the two oral arguments he made before
the U.S. Supreme Court in Bush v. Gore
(2000), which ultimately brought the
Florida presidential election recount to an
end, giving a slim state voting majority,
Florida’s electoral votes, and a majority of
the national electoral college vote to Bush.

Olson was born in Chicago on Septem-
ber 11, 1940. He graduated from the Uni-
versity of the Pacific and attended law
school at the University of California. He
was employed with Gibson, Dunn &
Crutcher in Los Angeles, and when firm
partner William French Smith was ap-
pointed by Ronald Reagan to be attorney
general, Olson was appointed as head of
the Office of Legal Counsel. Accused of
misleading Congress during its investiga-
tion of the Iran-Contra controversy (a
charge that was later dropped), Olson was
one of the named parties in the historic

Supreme Court decision in Morrison v. Ol-
son (1988) that upheld the constitutional-
ity of the federal Independent Counsel
Statute—a law that has since lapsed—
against Olson’s challenge.

Primarily responsible for appellate liti-
gation in the Washington office of Gibson,
Dunn & Crutcher after he rejoined the
firm in 1984, Olson appeared before the
U.S. Supreme Court eight times before
successfully arguing Bush v. Gore. Olson
unsuccessfully defended the Virginia Mili-
tary Institute before the Supreme Court in
the 1996 case that resulted in the admis-
sion of women to that institution, but he
succeeded in a 1999 Hawaii case in con-
vincing the Court to void a law restricting
voting of trustees of a social welfare agency
to original islanders (Schmidt 2000).

Olson unsuccessfully argued to reduce the
sentence of Jonathan Pollard, who was con-
victed of passing secrets to the Israelis (Lane
2001). He also helped prep Paula Jones’s
lawyers for their appearance before the U.S.
Supreme Court. In 1994, Olson successfully
argued the pathbreaking case of Hopwood v.
Texas, which led a U.S. Circuit Court to

strike down an affirmative-action program

(continues)

As of November 1999, Boies was credited with losing only one case—de-

fending Continental Airlines for predatory pricing against American Air-
lines—of the 45 major cases he had taken (Taft 1999). This record may,
however, be overstated, since another observer noted that Boies lost a case
in August of that year when a jury awarded $18.5 million against the

Florida Power & Light Co. whom Boies had defended against breach of
contract (“Boies Wonder” 1999, A9). Then too the verdicts in many cases

are compromises rather than all-or-nothing victories or defeats.
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(continued)

operated by the University of Texas. In a
case that may come before the Court during
his tenure, Olson recently filed a suit argu-
ing that a section of the Endangered Species
Act prohibiting landowners from killing
wolves who come on their property is un-
constitutional (Lewis 2001).

Long associated with conservative Re-
publican causes, Olson serves on the board
of directors of, and writes columns for, the
American Spectator magazine, which has
been particularly critical of President Clin-
ton. Olson has jokingly told the Federalist
Society that he is “at the heart” of “the
vast right-wing conspiracy” (Tapper 2000).
Olson is a friend of former prosecutor Ken-
neth Starr and of Justices Antonin Scalia
and Clarence Thomas. Olson’s wife Bar-
bara Bracher, a one-time federal prosecu-
tor, wrote a book critical of Hillary Rod-
ham Clinton entitled Hell to Pay.

As assistant attorney general and head
of Reagan’s Office of Legal Counsel from
1981 to 1984, Olson authored numerous
decisions, some of which did not always
support the President’s policies. This has
led some observers, among them Walter
Dellinger, who served as an acting solicitor
general under Clinton, to predict that, as
solicitor, Olson will be independent and
might be willing to uphold some laws that
are not to his own personal liking (Lane

2001). As a specialist in appellate cases,
Olson is said to have “a clear, direct speak-
ing style, devoid of rhetorical flourishes”
(“At the Podium” 2000). Reflecting on his
experience in arguing cases before the U.S.
Supreme Court, Olson has said that:

Before the Supreme Court, it doesn’t
work to have the emotional content that
lawyers get away with at the trial level.
There’s no lack of passion about the case,
but the justices want to have a conversa-
tion with you. You have to meet and dis-
cuss their questions, and they don’t want
you to bob and weave. (“At the Podium”
2000)
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Perhaps in partial compensation for his early problems with dyslexia,
Boies has the reputation of working only from a bare outline and for draw-
ing from what People Weekly somewhat hyperbolically described as “a
memory that could be measured in megabytes” (“Making His Case” 1999,
88). Partner Jonathan D. Schiller has joked about Boies’s extraordinary
concentration and memory by noting that, “He blinks a couple of times
and he’s got a new cassette in place” (“Boies Wonder” 1999, A9).

Observers have noted that Boies’s courtroom demeanor is calm and me-
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thodical rather than blustery and that transcripts of his trials do not neces-
sarily make for riveting reading. Former partner Tom Barr of Cravath,
Swaine & Moore notes that “the one talent of David’s that stands out is his
ability to lay out a course of action that would take into account any sort of
complicated facts and develop a far-reaching scenario. It’s a chess player’s
sense: if | do this, the following 15 things are going to happen, and if step
11 goes so, I'll do this rather than that. It’s a fantastic game-playing ability”
(Reich 1986, 74).

Boies is also credited with his “ability to take calculated risks” (Reich
1986, 74), as when, in the Westmoreland libel case, he chose to attempt to
demonstrate the truth of the CBS commentary rather than simply defend-
ing CBS against charges that it had maliciously aimed at destroying the rep-
utation of the general (Reich 1986, 74).

Boies is also known for emphasizing major points on cross-examination
rather than nit-picking. Speaking of his role in the IBM case, Boies ob-
served that “I want to get to the handful of central points that are at issue,
while pausing to hit items that illustrate problems with the testimony. I
don’t want to nibble at the edges” (“‘Hang ’em-High’ Boies” 1999, 101).
Although Boies is quoted as saying that, “I never want people to say, “That’s
a great lawyer,” | want them to say, ‘He sure has a great case,’”” an observer
has noted that Boies is “too much the showman to let his audience get
bored” (“‘Hang ’em-High’ Boies” 1999, 101).

It has been said that Boies’s casual cross-examinations are conducted
without notes, as though he were “casually following the natural course of
interrogation as if rafting down some lazy river” (Bryant 2000, 50). Boies
has an uncanny way of using innocuous early admissions gathered during
the first hour or so of such examinations to fashion a verbal noose that will
successfully impeach a witness. One observer has said that Boies has “the
understated canniness of a courtroom Columbo” (Sandberg 1999, 56),
while another has likened his skill at cross-examination to a taste for blood
(“Boies Wonder” 1999, A9).

Boies has had two children by each of three successive wives; his current
wife, Mary, is herself an antitrust attorney, and of his four grown children,
all of whom are attorneys, three work in the New York firm that he
founded. A prodigious worker who told a colleague that he would rather
win cases than sleep, Boies owns a wine cellar and an 86-foot sailboat
(Thomas 2000, 43). He is known for enjoying good food and wine, for his
skill at bridge, and for his gambling trips to Las Vegas. In contrast to many
other high-paid lawyers, Boies typically dresses in black sneakers and suits
bought off the rack at Sears or from a Land’s End catalog; he also wears a
Timex watch.
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Responding to a critic who observed that, “He’s got the whole Jimmy
Stewart thing going on that makes him seem very normal and one of us
when he’s really a New York millionaire,” one of Boies’s associates re-
sponded that, “It’s not a false image. David has the ability to know what’s
going to be important and then focus on just that. Everything else doesn’t
matter. Clothes don’t matter” (Taft 1999). Comedian Garry Shandling,
who hired Boies for a case that was later settled without trial, noted that he
was “taken” by Boies’s “earthiness and his authenticity” (“Boies Wonder”
1999, A9). Pointing to his mastery of the courtroom, Boies’s attorney wife
points instead to his artistry and likens watching him in action to seeing
“Baryshnikov at the ballet” (Thomas 2000, 43).

—John R. Vile
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BRANDEIS, LOUILIS DENMEBI'TZ

(1856-1941)

Louis DEMBITZ BRANDEIS WAS
a lawyer, social activist and re-
former, and associate justice of
the U.S. Supreme Court. Bran-
deis was born in Louisville, Ken-
tucky, the youngest of four chil-
dren of Adolph Brandeis and
Frederika Dembitz, both first-
generation immigrants from
Prague. Adolph established a suc-
cessful wholesale grain business
and oversaw a household in
which lively conversation about
current events was common. The
senior Brandeis was also a pru-
dent businessperson and correctly
anticipated the economic depres-
sion of 1873. Shortly before it hit,
he sold his business and moved
the family to Europe for three
years. There Louis received some
education, although he failed to
gain admission to the highly com-
petitive Vienna Gymnasium. Af- Louts DemBITz BRANDETS
ter months of travel with his Bettmann/Corbis

father, Louis enrolled in the An-

nen-Realschule in Dresden, Germany, studying there from 1873 to 1875. In
later years, Brandeis attributed much of his skill at legal analysis to the de-
manding education he received in Dresden. He returned to the United
States in 1875 to begin study at Harvard Law School. His decision to do so
was influenced by his uncle, Lewis Dembitz, a noted Louisville attorney. So

strong was Dembitz’s influence on the young Brandeis that he changed the
middle name given him at birth (David) to Dembitz.
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Brandeis arrived at Harvard just as one of the great changes in legal edu-
cation was taking place. Christopher Columbus Langdell, the new dean,
had introduced the case-study method. This new technique replaced the
traditional practice of professors lecturing from legal treatises; instead
Langdell emphasized the analysis of selected cases in depth in an effort to
isolate key legal principles. This scientific approach to the law suited Bran-
deis particularly well given his German education, and he excelled. He fin-
ished his legal studies and did an additional year of graduate work, graduat-
ing in 1877 as the class valedictorian.

Brandeis was initially uncertain about where to begin his law practice.
He decided to move to St. Louis to join the firm of his brother-in-law,
James Taussig. The arrangement lasted only a year; Brandeis returned,
lonely and unhappy, to Boston. There he opened a practice with Samuel
Warren, a law school classmate and a prominent Boston socialite. Their
firm quickly prospered, both in stature and income; within a decade it was
one of the largest in the city. Brandeis also found Warren intellectually
compatible, and together they published in the Harvard Law Review a path-
breaking essay on the law of privacy.

Brandeis specialized in commercial law, and the firm, which ultimately
became known as Brandeis, Dunbar & Nutter, built a reputation for know-
ing more about the business of its clients than they did. Much of Brandeis’s
time as a lawyer was spent consulting with clients about business strategies
to pursue rather than mounting defenses once action had already been
taken. At the same time, Brandeis was uniformly recognized as one of the
toughest, smartest, and most knowledgeable lawyers in the city, a position
that fueled his reputation as a litigator to be feared in the courtroom. That
reputation served Brandeis well; by the 1890s he was hailed as one of the
nation’s most accomplished lawyers. The average salary of a lawyer during
these years was five thousand dollars a year; Brandeis regularly earned ten
times that much.

A stream of moral commitment also ran throughout Brandeis’s career. He
summed up his views about the relationship of law to public service in an
article originally given as a speech to the Harvard Ethical Society in 1905.
Entitled “The Opportunity in the Law,” the essay exhorted his colleagues to
develop careers that would place them in an independent position between
the people and the huge industrial corporations then forming. The lawyer,
according to Brandeis, was responsible for curing the excesses of either.
This role meant that the lawyer had to use the law as an active instrument
to shape the nation’s social, economic, and political future. Recognizing
these responsibilities, Brandeis reminded his peers to confront two realities.
First, that the individual was the key force in society; second, that individu-
als, no matter how talented, all had limited capabilities. That meant that
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government in general and lawyers in particular had a strongly paternalistic
role, one in which the state, operating through the law, had a responsibility
to help people make the best of themselves. Brandeis’s paternalism did not
require that government coddle the individual; to the contrary, it meant
that government had to foster regulated competition that would allow all
persons to realize their full potential. Brandeis also reminded his fellow
lawyers that individuals were most likely to realize their potential through
small rather than large communities and that democracy itself was threat-
ened by the development of giant corporations.

These themes of individual commitment and the value of small commu-
nities in control of their own destinies made Brandeis one of the nation’s
most influential Progressive lawyers. With his practice secure, Brandeis
took the then-unorthodox step of providing his services for free to reform
causes he supported. His role as a public advocate began in Boston. For ex-
ample, with Edward Filene in 1900 he formed the Public Franchise League,
which ultimately reached a compromise over the consolidation of all of the
city’s public utilities, including the subway. He was instrumental as well in
developing the savings bank life insurance program for workers. Brandeis
believed that large insurance companies sapped the average person of an in-
efficiently high proportion of their income with little real protection in the
case of disaster. Instead, he proposed the establishment of savings banks
that offered similar services at lower cost and with a guaranteed rate of re-
turn. The new arrangement was adopted not only in Boston but in other
parts of the nation. So proud was he of this new scheme that close to the
end of his life he remarked the savings bank life insurance program was his
most important achievement.

Brandeis’s fame quickly spread beyond Boston as he became known na-
tionally as “the People’s Attorney.” In 1908, for example, Brandeis success-
fully argued the case of Muller v. Oregon before the U.S. Supreme Court.
Muller involved an Oregon statute that limited women to ten hours of work
per day in laundries and other industries. Curt Muller, the owner of the
Grand Laundry in Portland, Oregon, required one of his female workers to
stay on the job for a longer period. He was subsequently tried and fined ten
dollars, and the Oregon Supreme Court upheld his conviction on appeal.
Muller then turned to the U.S. Supreme Court, claiming that the Oregon
law violated the principle of freedom to contract that the justices had re-
cently proclaimed in Lochner v. New York (1905). Brandeis was brought
into the case at the request of the Oregon attorney general and through the
aegis of Josephine Goldmark, his sister-in-law and the head of the National
Consumer’s League.

Brandeis recognized that, given the precedent in Lochner, he had little
chance of winning by demanding a strict application of precedent. Instead,
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he pioneered a new kind of legal brief that had long-term consequences for
legal analysis and Supreme Court litigation. Brandeis’s brief devoted a mere
two pages to the discussion of the legal issues; the remaining 110 pages ad-
dressed the consequences of having women work overly long hours. Bran-
deis argued that the health, safety, and general welfare of working women
would suffer if they were forced to toil too long. To buttress this position, he
turned to a wide array of evidence, much of it drawn from studies of the im-
pact of the industrial revolution in England and Europe. This evidence was
taken from medical reports, psychological treatises, statistical compilations,
and legislative studies. Brandeis mustered this broad range of social scien-
tific evidence to demonstrate the importance of taking account of the im-
pact rather than the strict letter of the law.

From these materials Brandeis persuaded a unanimous Supreme Court
that the Oregon legislature had acted reasonably in passing the ten-hour
law. He also asserted that legislative bodies were more appropriate forums
for determining reasonable social needs than were courts. Judges were re-
quired, as a result, to take account of the evidence used by state legislatures
in drafting laws to deal with the impact of the industrial revolution. A
court might well conclude that legislators had used faulty data to draw un-
reasonable conclusions about social conditions, but at least judges had a
duty to weigh such information. Lawyers, at the same time, had a duty to as-
sess for the courts what the impact of a particular piece of legislation might
be on the social fabric. This new approach opened the evaluation of any
law to its policy implications rather than just its inherent legal logic.

The Brandeis brief became one of the central features of the new socio-
logical jurisprudence. This new approach quickly gained a following among
lawyers, such as Brandeis, who were eager to support a wide range of eco-
nomic and other reform legislation. Not surprisingly, even Brandeis’s
staunchest conservative critics decided that the best way to fight this new
approach was to adopt it. Over the longer term, the technique of using so-
cial scientific evidence to frame legal arguments was adopted by practition-
ers in contexts far removed from economic regulation, such as abortion and
the death penalty.

Brandeis’s national reputation also grew as a result of his leadership
against the proposed merger by wealthy financier J. P. Morgan of the New
Haven and Hartford Railroad Company with the Boston & Maine Rail-
road. Brandeis’s objection to the proposed merger was based on his assess-
ment that the combined railroads would concentrate too much power in
the hands of one person. What concerned Brandeis most, however, was his
growing realization that bigness in and of itself was antithetical to democ-
racy. His solution was to regulate competition, so that all businesses could
play on a level field. This position put Brandeis at odds with the other great
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trustbuster of the Progressive era, Theodore Roosevelt, who believed that
the best approach was to regulate particular monopolies.

Brandeis became a leading opponent of industrial concentration in the
years leading up to World War I. His opposition to bigness was rooted in
what he viewed as a sound approach to business practices and not just a
philosophical disagreement about the best way to promote democracy. For
example, he sharply criticized large railroad companies because they in-
creased shipping rates without explanation. Brandeis charged that the man-
agers of these companies owed their shareholders the best possible return
on their investments. Borrowing from the writing of Frederick Taylor and
other advocates of greater industrial efficiency, Brandeis developed the con-
cept of scientific management. By this idea he meant that the managers of
any business should precisely determine the resources and time necessary to
complete any task. If they did so, then the use of capital would be maxi-
mized, thereby benefiting shareholders, and costs would be kept in check,
thereby benefiting consumers. What Brandeis wanted from business was a
reduction in waste, a softening of the struggle between capital and labor,
and a commitment to a new gospel of efficiency.

Brandeis stirred national attention in other ways. During the administra-
tion of President William Howard Taft, for example, Secretary of the Inte-
rior Richard A. Ballinger came under attack for his stewardship of the na-
tion’s natural resources. Much as he had criticized ]J. P. Morgan for
corruption in cooking the books of the railroad companies he sought to
merge, so Brandeis turned his lethal legal gaze on charges of corruption by
Ballinger. Brandeis led a team of lawyers who successfully demonstrated
that Ballinger’s decision to open certain lands to public entry had been mo-
tivated, at least in part, by a desire to serve major corporate interests. Even
though a congressional investigation exonerated Ballinger, Brandeis had so
successfully focused public attention on the matter that the secretary of the
interior resigned in March 1911.

As a result of these actions, Woodrow Wilson, the Democratic candidate
for president in 1912, eagerly sought Brandeis’s counsel on a host of eco-
nomic and social reform matters. That relationship grew even stronger after
the former New Jersey governor entered the White House. The new presi-
dent had originally wanted to offer Brandeis the position of solicitor general,
but that idea faded when the business wing of the party raised objections.
Ever the realist, Brandeis refused to let this opposition color his attitude,
and he continued to interact regularly with Wilson. As Brandeis explained
to his brother, the “future has many good things in store for those who can
wait, . . . have patience and exercise good judgment” (Paper 1986, 144).

Wilson ultimately rewarded Brandeis for his loyalty by nominating him
to the Supreme Court in January 1916 to replace Justice Joseph R. Lamar.
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A combination of conservative forces drawn from corporations, a bar re-
sentful of Brandeis’s public advocacy, and anti-Semites coalesced in opposi-
tion to the nomination. The result was one of the most bruising confirma-
tion processes in U.S. history that was notable for being the first one to be
fought through open rather than closed hearings. President Wilson re-
mained steadfast in support of his nominee, as did the major reform groups.
Finally, in June 1916 the full Senate confirmed him by a vote of 46 to 22,
making Brandeis the first Jew to sit on the high court.

On the bench, Brandeis exercised fidelity to the same causes and meth-
ods that guided his law practice for more than three decades. Brandeis was a
consummate legal craftsman, perhaps the finest to sit on the high court in
the twentieth century, and he was also the Court’s greatest authority on
commercial law. He also recognized that justices could not act as legislators
and, as a result, he became one of the leading exponents of judicial re-
straint. He also remained mindful of the need to weigh the facts in a partic-
ular case, much as he had done as a lawyer. Through much of his judicial
career, however, such a stance often placed him at odds with his colleagues
and promoted regular dissents. As a justice, Brandeis wrote 528 opinions,
454 on behalf of the Court, and the rest in concurrence or dissent. Bran-
deis’s dissents were invariably longer, and crammed with detail reminiscent
of his earlier work on Muller, than his opinions for the Court.

Although Brandeis believed that the justices should defer to the legisla-
ture in matters of economic policy, he often took a different stance in cases
involving civil liberties and civil rights. In Whitney v. California (1927), for
example, he eloquently defended free expression rights against intrusion by
the government. In Olmstead v. United States (1928), he objected to the
Supreme Court’s finding that wiretapping did not constitute a violation of
the Fourth Amendment. Through his dissent he instructed his fellow jus-
tices on the right of privacy, about which he and Warren had written years
earlier. “The makers of our Constitution,” Brandeis wrote, “conferred, as
against the government, the right to be let alone—the most comprehensive
of rights and the right most valued by civilized man” (277 U.S. 438, 478).
Much of Brandeis’s thinking on the subject of privacy as a constitutional
matter was adopted by the Court in Griswold v. Connecticut (1965). Bran-
deis believed strongly in the value of dissent generally, because he saw it as
a way to speak to future generations about what might be done with the law
when social circumstances had changed. As he once told Felix Frankfurter,
“My faith in time is great” (Urofsky 1992, 85).

Brandeis’s most important contribution on the bench was his majority
opinion in Erie Railroad Co. v. Tompkins (1938). He believed that the fed-
eral judiciary should have only limited jurisdiction and that it should apply
only to matters that went beyond the concerns of any one state. As both a
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commercial lawyer and later a justice, he repeatedly argued that the histori-
cal rule in Swift v. Tyson (1842), that allowed federal courts to ignore state
law in favor of a federal common law of commercial relations, was wrong
because it confused the law and prompted litigants to engage in wasteful fo-
rum shopping. In Erie he finally carried the day in a decision that required
lower federal courts to follow state rules.

Brandeis continued his political contacts even while a justice, a practice
that has stirred recent criticism from students of the Court. On the one
hand, Brandeis set a strict standard for his behavior, refusing to comment
publicly on the work of the Court or even to accept an honorary degree. On
the other hand, Brandeis repeatedly consulted directly with President
Franklin D. Roosevelt and other members of the administration and used
his good friend and Roosevelt confidant, Professor Felix Frankfurter of the
Harvard Law School, to serve on other occasions as an intermediary.

Few American lawyers have had the impact that Brandeis did, either in
practice or on the bench. He not only redefined the nature of legal argu-
ment through the adoption of the Brandeis brief, but he also demonstrated
both on and off the bench the value of social scientific information as a way
of adapting the law to meet social change. Perhaps the greatest testament
to Brandeis’s influence is that much of what he urged as a Progressive re-
former and later as a justice in dissent has become commonplace today.

—Kermit L. Hall
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VincenT T. BuctLiost Jr.

A crowd of reporters surround Los Angeles prosecutor Vincent Bugliosi as he leaves the courtroom during the

trial of Charles Manson, 3 August 1971. (Bettmann/Corbis)

VincenT T. BUGLIOSI JR. SPENT EIGHT YEARS AS A PROSECUTOR
with the Los Angeles County District Attorney’s Office, trying nearly 1,000
cases, and winning 105 out of 106 felony jury trials. Bugliosi achieved his
greatest fame as lead prosecutor in the early 1970s trial of Charles Manson
and four members of his “family” for the brutal 1969 murders of seven peo-
ple. Bugliosi won convictions in those trials, as he did in all of the twenty-
one murder trials he prosecuted. Since 1972, Bugliosi has been in private
practice and has continued to achieve a string of courtroom victories. He
has also established a very successful career as a writer of several best-selling
books based on his own career as a prosecutor and defense attorney, as well
as two novels and several works on contemporary legal issues.

Bugliosi was born in Hibbing, Minnesota, on August 18, 1934, the son of
Vincent and Ida Bugliosi. Bugliosi senior was an Italian immigrant and the
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owner of a grocery store in Hibbing before he began working as a conductor
for the Great Northern Railroad. Vincent Bugliosi Jr. moved to Los Angeles
for his last year of high school and then attended college at the University
of Miami, Florida, where he received a B.A. degree in 1956. He achieved
the rank of captain in the U.S. Army in 1957. Bugliosi then entered law
school, graduating with an LL.B. degree in 1964 from the University of Cal-
ifornia at Los Angeles, where he was the president of his class. After gradu-
ation, he was admitted to the California bar and joined the Los Angeles
district attorney’s office, where he remained for eight years before becoming
a partner in the Beverly Hills law firm of Steinberg & Bugliosi. From 1968
to 1974, he was a professor of criminal law at the Beverly Hills School of
Law. Bugliosi twice ran for elective office, losing both times, first in 1972
when he sought to become the Los Angeles district attorney (DA), and
then in 1974 in an election for the California attorney general. He has been
married since 1956 to his wife Gail (Talluto), and they have two children,
Wendy and Vincent.

Bugliosi’s success as both a prosecutor and defense attorney has made him
one of the most well-known authorities on trial practice in the United
States. In addition to giving numerous lectures and appearing in seminars,
he has written several essays explaining his techniques in preparing for and
handling criminal trials. According to Bugliosi, preparation is the most es-
sential factor in success at trial. He credits his achievement as a trial lawyer
to detailed preparation. Most important, he advocates that lawyers write
down everything they know about a particular case, and then write down
the way they intend to proceed at trial. Accounts of his most famous cases
include numerous references to his detailed note-taking on all phases of the
trial, from the initial investigation and discovery phases, to questions for
witnesses, to the final arguments. He has said that he determines the evi-
dence and testimony he will need to win a lawsuit, and then, based on what
he has found, he carefully plans the best way to present his case to a jury,
having much of his final argument drafted even before jury selection be-
gins. Even as a prosecutor, Bugliosi joined in the investigation of the crime,
working with the police to seek out evidence and witness testimony him-
self. Bugliosi believes that such intense preparation allows attorneys more
control over the events that follow, even allowing for unexpected develop-
ments. He describes the trial as “the acting out of the scenario or script you
have already written.”

Bugliosi achieved national prominence through his investigation and
successful prosecution of Charles Manson, Susan Atkins, Patricia Krenwin-
kle, and Leslie Van Houten in the brutal 1969 Tate-LaBianca murders. The
trial was complicated by the brutal nature of the murders, the presence of
multiple defendants and their attorneys, and the DA’s removal of Bugliosi’s

80 BUGLIOSI, VINCENT T., JR.



co-prosecutor shortly after the beginning of the trial. Adding to the confu-
sion was the often disruptive behavior of Manson and his followers
throughout the nine-and-a-half-month trial, and the fact that all of this
took place under the glare of the media spotlight. Nonetheless, Bugliosi and
the prosecution team convinced the jury of Manson’s guilt despite the fact
that he had not been present during the murders. The prosecution focused
on Manson’s part in the conspiracy to commit each atrocity, with Bugliosi
skillfully establishing Manson’s motive and his control over his followers
while still proving Atkins, Krenwinkle, and Van Houten’s own culpability
in committing the crimes.

Given the seemingly random nature of the Tate-LaBianca killings, as
well as Manson’s nonparticipation at the murder scenes, Bugliosi has de-
scribed his search for a motive as one of the key elements he sought to un-
cover during his investigation of the case. After interviewing the many
people who had interacted with the Family in prior months and years,
Bugliosi eventually began to focus upon Manson’s belief in “helter skelter,”
a complex philosophy created from, among other things, the book of Reve-
lation and lyrics by the Beatles. Although he had difficulty at first convinc-
ing his co-prosecutor to accept this theory, Bugliosi eventually presented
evidence and arguments to the jury showing that Manson hoped to spark
an apocalyptic race war by implicating African-Americans in the Tate-
LaBianca murders. During “helter skelter,” the African-American race
would murder all of the white population except for the Manson Family,
who would be hidden away in Death Valley. At that point, according to
Manson, the victors would turn to him for leadership. After months of tes-
timony, argument, and courtroom disruption, the jury convicted Manson
and the three women on all charges. Later in 1971, Bugliosi successfully
prosecuted the fifth member of the Manson family accused in the Tate-
LaBianca murders, Charles Watson, who was convicted of seven counts of
murder and one count of conspiracy to commit murder, and, like the other
four defendants, sentenced to death (although the California Supreme
Court subsequently overruled the state capital punishment law).

Although the Manson trial established Bugliosi’s national reputation, he
had already won a large number of high-profile courtroom victories and had
been recognized for his determination, courtroom skill, and flair for public-
ity in his previous four years with the Los Angeles DA’s office. One of
Bugliosi’s earlier murder trials became the basis of a 1978 book. In a sce-
nario that has been compared to the film Double Indemnity, Alan Palliko, a
former Los Angeles police officer turned automobile insurance investigator,
and his girlfriend, Sandra Stockton, were charged with murdering her hus-
band for insurance money. Palliko was also charged with murdering his wife
for the same reason. No physical evidence tied Palliko or Stockton to the
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crimes, yet prosecutor Bugliosi successfully built a case on circumstantial
evidence, including Palliko’s and Stockton’s extravagant expenditures after
the death of Mr. Stockton, and Palliko’s dogged search for a wife—one that
he quickly insured—in the months that followed. In his jury summation,
Bugliosi compared circumstantial evidence to different strands of rope that
when bound together create enough strength to establish guilt. The jury ac-
cepted the prosecution’s case and convicted both defendants.

Although Bugliosi has said that he is happiest in a courtroom and has
spoken of his wish to become a leading criminal defense attorney, he has
only sporadically taken cases since he entered private practice in 1972. His
courtroom success, however, has continued in the cases he has handled, as
he has won acquittal for his clients in each of the three murder trials he has
handled for the defense. Despite this, he has perhaps failed in his stated am-
bition to find a case that would do for his defense career what the Manson
trial did for his reputation as a prosecutor. His representation of accused
murderer Jennifer Jenkins has received the most attention because of his
subsequent book on the case and the movie that followed. A great deal of
circumstantial evidence tied Jenkins to the 1974 murder of a woman on an
island in the South Seas, including the fact that she and her ex-lover had
shown up in Hawaii in a boat owned by the victim and her husband, who
had both disappeared. The prosecution also focused on the vicious nature
of the murder, arguing that this made it unlikely that Jenkins’s lover could
have committed the crime without her knowledge. Furthermore, Jenkins
was a troublesome client, with both a criminal record and a seeming reluc-
tance to aid her attorneys in her defense. Still, after speaking with her and
investigating the case, Bugliosi believed in her innocence. During the trial,
he successfully refuted the circumstantial evidence presented against his
client, and through his examination of Jenkins convinced the jury to dis-
tinguish between her and the ex-lover who had already been convicted of
the crime, despite Jenkins’s insistence that he also was innocent. Bugliosi
took Jenkins’s actions, including her lies and her sometimes less-than-
savory actions, and created a convincing argument that, rather than sup-
porting her guilt, substantiated her lack of culpability in the murder.

Nonetheless, Bugliosi’s participation in criminal defense work has been
limited by his unwillingness to represent persons charged with murder or
other violent crimes unless he is convinced of their innocence or finds sub-
stantially mitigating circumstances. For example, he investigated and
turned down the opportunity to represent Dr. Jeffrey MacDonald, accused
of murdering his wife and children. Later he refused to defend Dan White,
who was charged in the San Francisco Moscone-Milk murders. When asked
whether his reluctance to take on certain defendants denies them the right
of counsel, Bugliosi has said that if a situation arose where he was indeed
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NDefending the ITnmnmnocent

Lawyers throughout the Anglo-American
world are often confronted with the ethi-
cal dilemma of defending those accused of
heinous crimes. Canadian defense attor-
ney Edward L. Greenspan was confronted
by his eight-year-old daughter Julie after
he agreed to represent a man accused of
raping and killing a six-year-old girl named
Lizzie Tomlinson.

When Julie asked, “Dad, why are you
defending the man who killed Lizzie?”
Greenspan first considered a legal expla-
nation.

He settled instead for the following:

“I'm not defending the man who killed
Lizzie. Do you understand, Julie? I’'m de-
fending the man who didn’t kill her”
(Greenspan and Jonas 1987, 128).

At trial, Greenspan succeeded in show-
ing that the accused killer had been mis-
takenly identified and was not guilty of the
crime of which he was accused.
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the only attorney available, he would willingly take on the representation
of such a client. Apart from that, he does not believe that the canons of
ethics require him to represent every client who asks for his help, and he
has said he believes his conscience would not allow him to help a guilty
murderer win an acquittal.

Nonetheless, Bugliosi’s reputation as an attorney has grown over the
years, in large part because publishers and the entertainment world also rec-
ognized Bugliosi’s fame in and out of the courtroom. Even before the Man-
son trial, he had served as the inspiration for two television movies and
then a short-lived television series called The D.A., starring Robert Con-
rad. Bugliosi was the show’s technical advisor, and he edited scripts for the
two movies that aired in 1969 and 1971. The series debuted in September
1971, but it ended the following January. The D.A. followed young deputy
district attorney Paul Ryan as he investigated a crime and then prosecuted
the accused.

Although the television series lasted only three months, Bugliosi himself
achieved much greater success as the author of three books detailing his role
in three of his most notable trials. All three were later turned into well-
received television movies. Three years after the Manson trial, Bugliosi and
coauthor Curt Gentry penned the bestseller Helter Skelter: The True Story of
the Manson Murders. Till Death Us Do Part: A True Murder Mystery, cowrit-
ten by Ken Hurwitz, was published in 1978 and received the Edgar Award
from the Mystery Writers of America the next year. Two novels followed:
Shadow of Cain (with Hurwitz) in 1981, and Lullaby and Good Night: A
Novwel Inspired by the True Story of Vivian Gordon in 1987. Bugliosi returned
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to his own legal exploits in 1991’s And the Sea Will Tell, coauthored by
Bruce B. Henderson. The movie Helter Skelter aired in 1976, And the Sea
Will Tell in 1991, and Till Death Us Do Part in 1992. As in the three books,
Bugliosi was a central character in the movies, and he was portrayed in the
films by George DiCenzo, Richard Crenna, and Arliss Howard, respectively.
Invariably in the last twenty years, Bugliosi has been called upon as a
leading authority and commentator on trial advocacy and other legal issues,
including some of the most controversial of the last forty years. In one
rather unique instance, Bugliosi successfully “prosecuted” accused assassin
Lee Harvey Oswald in an unscripted 1985 televised docudrama, which was
played out before a real judge and jury and involved real witnesses to the
1963 shooting. He and defense attorney GErry SPENCE—who had not lost a
jury trial in seventeen years—participated in a three-day trial, with Bugliosi
spending almost five months engaged in his usual pretrial preparation. In
recent years, with the explosion of television legal commentary, Bugliosi has
often been seen on various news programs discussing issues ranging from the
parole requests of the Manson defendants to the O. J. Simpson case. He has
been an outspoken critic of the parties involved in the Simpson trial and
has published a book on the trial and a twelve-hour videotape pointing out
where he thinks the prosecution went wrong and how he would have tried
the case. He has also penned works discussing the nation’s drug problem
and criticizing the Supreme Court’s ruling in the Paula Jones case. He re-
mains an outspoken advocate for the rights of both the people and the ac-

cused and one of the most respected trial attorneys in the United States.
—Ruth Anne Thompson
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CAMPEBEILL, JOHN ARCHIEBALD

(r811-1889)

JouN ArcHIBALD CAMPBELL
Collection of the Supreme Court of the United States

BorNn IN WasHINGTON, GEOR-
gia, to lawyer and state legislator
Duncan Green Campbell and his
wife, Mary Williamson, in 1811,
John Archibald Campbell was
recognized as a prodigy. He en-
rolled in what is today the Uni-
versity of Georgia at age eleven,
graduated with honors, and subse-
quently enrolled in the U.S. Mili-
tary Academy at West Point. Af-
ter his father died the day before
he hoped to be elected governor,
John left West Point for a one-
year teaching job in Florida and
subsequently returned to Georgia,
where by special act he was ad-
mitted to the bar at age eighteen
in 1829, a year before he moved
to Alabama and found similar ac-
ceptance there.

In Alabama, Campbell married
Anna Esther Goldthwaite, by
whom he would father a son and
four daughters. In 1836, Camp-
bell was elected to the state legis-
lature and moved from Mont-

gomery to Mobile, where he began his study of civil law. Although he twice

refused nominations to the state supreme

court (the first offer coming when

he was but twenty-four years of age), in 1850 Campbell served as a delegate
to the Nashville Convention, where he represented Southern views. In
1852, he opposed DanieL WEBSTER in arguments in an inheritance case,

Gaines v. Relf, before the U.S. Supreme Court, one of six cases that he ar-
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gued that term (Connor 1971, 11). The next year, after failing to replace
Justice John McKinley, who had died, with Senator George Badger, Presi-
dent Franklin Pierce appointed Campbell to the U.S. Supreme Court, then
headed by Chief Justice Roger Taney, after Justices James Catron and Ben-
jamin Robbins Curtis wrote a letter urging the President to do so. Com-

M” o« ” o«

analytical”
mind, and “temperate” and “just” character, The New York Times ranked
him with former Supreme Court justice JoserH Story (Connor 1971, 17).

menting at the time on Campbell’s “learning,” “industry,

On the Court, Campbell established a reputation as a moderate South-
erner whose best-known decision, apart from his concurrence in Dred Scott
v. Sandford (1857), was his dissent in Dodge v. Woolsey (1856). In that case,
Campbell argued, somewhat contrary to MARsHALL's decision in the Dart-
mouth College Case, for state legislative discretion over state-chartered cor-
porations.

Campbell, who had freed his own household slaves, worked both on the
Supreme Court and while riding circuit to moderate the growing conflict
between the North and South. He ruled that the slave trade was illegal, and
he prosecuted those engaged in filibusters (military expeditions) designed
to foment revolution in Cuba and other Latin American nations to add
them to the Union. Campbell believed that slavery was a transitory institu-
tion, but in an article in the Southern Quarterly Review, he did argue for
changes in the law of slavery designed to protect slave families (Connor
1971, 105-107).

As war approached, Campbell was sometimes suggested as a compromise
Democratic candidate for president. He counseled his state against seces-
sion and tried to avert war by attempting to convince Abraham Lincoln
not to reinforce Fort Sumter, but, when war came, he joined Alabama
when it seceded and resigned from the Court shortly after the start of the
Civil War. In 1862, he became assistant secretary of war for the Confeder-
acy, a position in which he chiefly exercised his legal and administrative
skills. He resigned in 1865, thereafter meeting with ABRAHAM LINCOLN in
Richmond in an unsuccessful attempt to reconvene the Virginia legislature
to end the war. He was imprisoned for four months at the end of the war but
was released by President Andrew Johnson, after which he moved to New
Orleans and resumed legal practice in partnership with his son, Duncan
(who preceded him in death), and with Judge Henry M. Spofford.

Campbell’s postbellum career was every bit the equal of his previous
work, and, like fellow former justice BEnjamin CuURrTIs, to whom he is often
compared, Campbell appeared frequently before the U.S. Supreme Court.
Campbell continued to be known for his wide reading in, and knowledge
of, both common and civil law and for his thorough preparation of cases.
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When confronting a difficult case, his fellow citizens were known to say,
“Turn it over to God and Mr. Campbell” (Twiss 1962, 43).

A fellow New Orleans attorney, Carleton Hunt, said that “he threw him-
self into the contests in which he became engaged, with a degree of inten-
sity which it is difficult to express.” Hunt continued:

He became absorbed in his professional undertakings. He would sit for hours
in his great library lost in thought, without turning the leaves of the volume
before him. At other times, he would walk in the streets gesticulating, as he
went, to the surprise of all who passed him. He spoke in Court customarily
from the many books spread out before him. His language seemed to be bor-
rowed from the books and was apt to be technical and quaint, as the authori-
ties themselves. His style, for the most part, was measured and grave, as be-
came his years and standing at the Bar. From time to time, however, as he
caught fire from the concussion of debate, he became inflamed and fierce in

his assaults upon his adversary’s side. (Connor 1971, 207)

Cases that Campbell argued before the U.S. Supreme Court included
Waring v. The Mayor (1869), involving the validity of city taxes on im-
ported goods, and the Tonnage Cases, in which he succeeded in helping to
invalidate state taxes on steamboats (Connor 1971, 208).

[t is generally recognized that Campbell’s finest hour as a lawyer came in
a case that he lost. After the Civil War, the nation had adopted three con-
stitutional amendments. These were the Thirteenth Amendment, which
eliminated involuntary servitude, the Fourteenth Amendment, which de-
fined who citizens were and what rights they exercised, and the Fifteenth
Amendment, which prohibited race from being used to deprive individuals
of their right to vote.

The Slaughterhouse Cases (1873) were the first in which the U.S.
Supreme Court was asked to interpret the first two of these amendments.
Opposing attorneys Matthew Hale Carpenter and JeErRemiaH S. BLack,
Campbell used these amendments to argue against the state’s granting of
monopoly privileges to a slaughterhouse operation in New Orleans. In so
doing, Campbell argued for an expansive interpretation of these amend-
ments. Far from being limited to protecting the rights of former slaves, he
contended that the Thirteenth and Fourteenth Amendments were de-
signed to guarantee rights to everyone, including those in this case who
could no longer operate out of their own abattoirs. In this case, Campbell
mustered his considerable knowledge of law in both England and France to
argue that limitations on economic freedoms amounted to “servitude” as
outlawed by the Thirteenth Amendment and to a denial of the “privileges
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and immunities” guaranteed to all citizens under the Fourteenth Amend-
ment. Campbell, the former Confederate, now argued for broad federal pro-
tection of individual rights:

The tie between the United States and every citizen in every part of its juris-
diction has been made intimate and to the same extent the Confederate fea-
tures of the Government have been obliterated. The States, with their con-
nection with the citizen, are placed under the oversight and enforcing hand of
Congress. The purpose is manifest to establish, through the whole jurisdiction
of the United States, one people, and that every member of the empire shall
understand and appreciate the constitutional fact that his Privileges and im-
munities cannot be abridged by State authority. (Connor 1971, 215)

Further evoking the importance of the economic rights to run one’s busi-
ness that he was defending, Campbell contended that “the rights of a man,
in his person, to the employment of his faculties and to the product of those
faculties, do not come to him by any concession of the State. They are his
inviolable prerogative” (Connor 1971, 216).

Although the Court voted 5 to 4 against this broad interpretation of the
privileges and immunities clause (which continues to this day to be nar-
rowly interpreted), within a decade or so the Court increasingly began to
interpret the due process clause of the Fourteenth Amendment as providing
just this sort of protection for economic rights, so it could be argued that
Campbell lost this legal battle only to win the larger legal war.

In any event, even though he lost, the Slaughterhouse Cases undoubtedly
enhanced Campbell’s own reputation as a lawyer, and he continued to ar-
gue about six cases per year before the U.S. Supreme Court. Campbell’s
most notable advocacy centered in New York v. Louisiana and New Hamp-
shire v. Louisiana (1883), in which he successfully established the immunity
of states under the Eleventh Amendment to suits to which they did not
consent. Again, Campbell’s arguments were distinguished both by their
logic and by their many references to history. Campbell also argued a num-
ber of cases on behalf of railroads seeking to avoid state regulations (Con-
nor 1971, 250-251). In a case, that Campbell won before the U.S. Supreme
Court after a loss before the Louisiana Supreme Court, New Orleans Gas
Light Co. v. Louisiana Light Co. (1885), Campbell defended the continuing
legitimacy of a state grant to an original light company against a grant to a
new company sought by the state’s attorney general. Showing his ability to
use rhetoric to evoke emotions, Campbell argued that

in the stock of this “defendant” corporation is reposed the property of the

widow and the orphan. Brothers have given it to unprovided sisters. Mothers
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and fathers have bought it for the support of their young daughters. The ob-
ject of this suit is to make these deposits a spoil and booty for the greedy.
(Connor 1971, 256)

Similarly, in arguing a case before Justice Joseph Bradley in Circuit
Court, Campbell referred to the Eighth Circle of Dante’s Inferno as the
place most appropriate “for those people who traffic in the public interest
for their own private advantage” (Connor 1971, 266). He further argued
that

this open, flagrant, public, shameless traffic, in acts of legislation, in corporate
rights obtaining monopolies and exclusive grants of the public domain of var-
ious kinds, infringing the personal rights, the individual rights of men, by
bribes and corruption, is the most frightful of all the circumstances that attend

the present condition of society. (Connor 1971, 267)

Those who knew Campbell as a lawyer frequently commented on his
wide knowledge, his love of books, and his hard work. A reporter for the
Philadelphia Record who heard him argue New Hampshire v. Louisiana noted
that

Mr. Campbell is absorbed in his work. He has no eyes or ears for anything or
anybody not immediately concerned in the case in hand. He lives quietly in
New Orleans, surrounded by one of the finest law libraries, in all languages, in
the world. He is a profound civil lawyer, with Justinian at his tongue’s end,
and, at the same time, a common-law lawyer, competent to battle with the
best of that class. His memory is as wonderful as [the historian] George Ban-
croft’s. He apparently remembers every scrap of law he ever saw or heard, and
he has his resources so classified and catalogued that he can bring them forth
at will. . . . Once retained in a case, he becomes a recluse. When he emerges
from his books, he has absorbed that case with all its bearings, either his own
side or the other. (Connor 1971, 261)

Lawyer George Tichnor Curtis further said of Campbell that

he ranks with the greatest advocates of our time, not for eloquence, not for
brilliancy, nor for the arts of the rhetorician, but for those solid accomplish-
ments, for that lucid and weighty argumentation, by which a court is in-
structed and aided to a right conclusion. The day of mere eloquence has
passed away from this forum. What is effectual here now is clearness of state-
ment, closeness and accuracy of reasoning, and the power to making learning

useful in the attainment of judicial truth. These accomplishments were pos-
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sessed by Judge Campbell in a very uncommon degree. He has lived to a great

age, and in the whole of his long life there has never been a public act or ut-

terance that is to be regretted. (Connor 1971, 284-285)

Campbell retired from general practice in 1884 after the death of his wife
and moved to Baltimore to be near two of his daughters, but he continued
to argue select cases before the U.S. Supreme Court. Campbell died in Bal-
timore in 1889 before being able to attend the centennial celebrations of
the U.S. Supreme Court, to which the Court had invited him. In answering
his invitation, the man who had once resigned from that body wrote, “Tell
the Court that I join daily in the prayer, ‘God save the United States and
[its] honorable Court” (Connor 1971, 280).

—John R. Vile
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CHASE, SALNMON F.

(1808-1873)

SarLmoN P. Cuaske

Library of Congress

A MAJOR FIGURE DURING
the middle third of nine-
teenth-century America, Sal-
mon Portland Chase pio-
neered use of the courtroom as
a forum and litigation as a
force for change on the most
pressing moral and social issue
of that day: slavery. He did
more than fight for the free-
dom of fugitive slaves and the
acquittals of those who abet-
ted them. He formulated and
articulated a theory for anti-
slavery activists that was a re-
spectable alternative to ex-
treme abolitionism. He was
convinced that a centrist posi-
tion, which he abandoned
only after the Civil War be-
gan, would lead to slavery’s ex-
tinction. The antislavery part
of Chase’s law practice in turn
rewarded him with the visibil-
ity, the contacts, and a base
that led to a career in public
office spanning a quarter cen-
tury. Without his antislavery
practice, Chase might well
have had no political career;
like other talented and pros-
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perous attorneys from that era, he would today rest among the ranks of the
long forgotten.

The eighth child of Ithamar and Janette Ralston Chase, Salmon was
born on January 13, 1808, in Cornish, New Hampshire, a town founded by
his grandfather. Ithamar was a successful farmer with an extended family
that was also prosperous and precocious. Most of Salmon’s uncles were edu-
cated professionals, including Philander Chase, an Episcopal minister, and
Dudley Chase, later U.S. senator from Vermont. His pretentious name,
which he came to dislike, derived from Salmon Chase, another uncle who
had been the leading lawyer in Portland in what is now the state of Maine.
Young Salmon’s comfortable childhood and promising future were placed in
jeopardy in 1817, however, when his father suffered a fatal stroke. After
struggling to provide education for her children, Janette arranged for
Salmon to travel to Ohio in 1820 to live with his uncle Philander, who was
by that time Episcopal bishop of the state and director of an academy for
boys. With a regimen of discipline, hard work, religiosity, and instruction,
Bishop Chase had a profound impact on Salmon’s upbringing in emphasiz-
ing the importance of accomplishment. Briefly studying at Cincinnati Col-
lege after his uncle became its president, Salmon returned to New Hamp-
shire in 1823 and in 1824 enrolled at Dartmouth College, where he was
graduated as a member of Phi Beta Kappa in 1826.

Although he considered entering the Christian ministry in New En-
gland, Chase shortly moved to the District of Columbia and found a posi-
tion as schoolmaster. Among his pupils were two sons of WiLLiam WiRT,
the distinguished lawyer, friend of Thomas Jefferson and James Madison,
and President Joun Quincy Apams’s attorney general. Wirt gave Chase ac-
cess to the upper levels of Washington society, where he learned, if he had
not known before, that his overly refined sense of humor and large, muscu-
lar build made him enormously attractive to women and that he could write
puppy-love poetry. Chase also nurtured the useful habit of making friends
with those who might later serve him well.

In the estimate of more than one biographer, Wirt became a role model,
even a father figure, and, with Uncle Philander, was the second of the two
men most influential in shaping Chase’s future. If his uncle had stressed
achievement, Wirt imparted humanitarian concerns (although he was also
a slave owner) and demonstrated the rewards and stature that a well-lived
public career could bring. Both men contributed to the complex personality
that Chase developed: piety alongside pomposity; demanding standards for
himself and others that made him a difficult person with whom to work;
and ambition, vanity, and pride coupled with caring for, and generosity to-
ward, others.

Chase’s relationship with Wirt and his family led very soon to a realiza-
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tion that he could more easily achieve the life he wanted to lead as a lawyer
than as a teacher. Chase therefore asked Wirt to tutor him in law. Entering
into an informal apprentice-type relationship with an established attorney
was the route almost everyone took into the legal profession in Chase’s day.
One “read law” under another’s tutelage—typically for three years in Wash-
ington—and learned by asking, by doing, and by observing. Education in
law schools would not become the preferred preparation for practice until
the twentieth century. But given the demands on Wirt’s time, it seems
likely that Chase was mainly self-taught.

But for Andrew Jackson’s victory (and Adams’s defeat) in the presidential
election in 1828, Chase might never have left Washington. Not only did
Chase detest Jackson, but Jackson’s ascendancy sharply curtailed Wirt’s in-
fluence in Washington. Chase decided to seek his legal fortune elsewhere,
but he first needed to be admitted to the bar. So on December 7, 1829,
Chase appeared before an examining panel in Washington headed by the
noted jurist William Cranch. Although he answered questions competently,
he admitted that he had not studied the full three years. When Cranch (a
fellow New Englander and a friend of Chase’s uncle Dudley) advised him
that he would have to prepare for yet one more year, Chase replied, “Please
your honors. | have made all my arrangements to go to the Western country
and practice law” (Hart 1969, 13). After a brief discussion with the panel,
Judge Cranch decreed, “Swear in Mr. Chase” (Niven 1995, 27).

The “Western country” proved to be Cincinnati, where Chase arrived on
March 13, 1830. With its population and wealth on the increase, this Ohio
city of nearly twenty-five thousand was already an important Ohio River
port just opposite the slave state of Kentucky. Because of its economic ties
to the South, Cincinnati was also the most proslavery city in Ohio.

As a fledgling practice developed, Chase quickly displayed both public
spirit and intellectual energy. In October, he organized the Cincinnati
Lyceum, comparable to a community enrichment program that a university
might sponsor today. Two of his four lectures at the lyceum were published
in the North American Review, a major periodical that circulated widely, es-
pecially in the East. One of the two lectures approvingly portrayed British
statesman Henry Brougham’s fight against the slave trade and was Chase’s
first recorded public comment on slavery. Within five years, he was known
throughout the Ohio bar after he published a three-volume set that for the
first time compiled the laws of Ohio and of the Northwest Territory (prior
to statehood). His commentary praised the Northwest Ordinance of 1787
for its ban on slavery, yet it reported (without condemning) later legislation
and customs that excluded African-American males from the franchise,
jury duty, and public education.

Connections he nurtured with notable Cincinnatians paid off profession-
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ally and personally. By 1832, his clients included the local branch of the
Bank of the United States, and in 1834 he was elected solicitor and a direc-
tor of Cincinnati’s Lafayette Bank. Beginning about 1834, Chase had a suc-
cession of young men studying law in his office, as he had done in Wirt’s.
Several, like future Supreme Court justice Stanley Matthews, achieved po-
sitions of prominence. The Ohio Reports indicate that Chase was in demand
chiefly for commercial law, land law, and chancery but also on other mat-
ters ranging from murder to patent law. After three short-lived partnerships,
Chase acquired a new partner in 1838 who possessed the improbable name
of Flamen Ball. Chase & Ball did business until 1858; after 1849 most of the
firm’s litigation tended to be in the federal courts, as illustrated by O’Reilly
v. Morse (1854), a landmark telegraph case.

O’Reilly was a newspaper editor turned telegraph entrepreneur. After
erecting telegraph lines for Samuel E B. Morse, O’Reilly strung his own
lines to offer a competing service. When a court concluded that O'Reilly
had infringed on Morse’s patents and enjoined construction of his lines in
Kentucky, Chase was one of several counsel who took over the case and ar-
gued it before the U.S. Supreme Court in December 1852. Their principal
contention was that Morse had used his patents not only to shield particu-
lar telegraphic devices but to control all use of electromagnetism for com-
munication. Although the Court found that O'Reilly’s equipment had in-
fringed on the Morse patents, the justices narrowed the scope of those
patents to exclude the technology from which they were derived. The deci-
sion thus left open the option for competing companies to construct de-
vices not covered by Morse’s patents.

Chase was far less fortunate familially than professionally. True, his mar-
riage to Catharine Jane (“Kitty”) Garniss in 1834 linked him to one of the
city’s leading families, but she died a year later. His marriage to Eliza Ann
(“Lizzie”) Smith in 1839 was cut short by her death in 1845. He married
Sarah Bella (“Belle”) Dunlop Ludlow the following year but was left a wid-
ower for the third time in 1852. Chase’s three unions yielded six daughters,
yet only two survived infancy or early childhood: Catharine Jane (“Kate”)
Chase (1840-1899) and Janet Ralston (“Nettie”) Chase (1847-1925). Such
mortality was appalling even by the standards of the nineteenth century,
when medicine lagged well behind the progress of other sciences. It may be
that the antislavery side of his law practice, involving as it did the anguish
of others, provided a healthful diversion from the calamities of his own life.

“When a moral conviction was once established in Chase’s mind,” de-
clared one biographer, “it never could be removed” (Hart 1969, 54). Yet
Chase’s antislavery views had less to do with the evils of slavery than with
the harm it did to white society. The galvanizing event occurred in July
1836, when a mob of five thousand, including city officials, sacked the edi-
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torial office and smashed the press of James G. Birney’s Philanthropist, an
abolitionist newspaper, and then went on a rampage through the black
quarter. Although he did not share Birney’s extreme views, Chase was out-
raged by the lawlessness and brought a successful suit for damages on Bir-
ney’s behalf against some of the ringleaders.

Their paths soon crossed again in the first of a series of career-altering
cases that earned Chase the epithet “Attorney General for Runaway
Slaves.” In 1836, a light-skinned slave named Matilda escaped from a boat
moored at a Cincinnati wharf. Birney (who would be the Liberty Party’s
candidate for president in 1840 and 1844) took her into his household as a
servant. Matilda’s owner (and father) hired a detective, who found and
seized her under the terms of the Fugitive Slave Act, passed by Congress in
1793. Chase intervened on her behalf in a state court, claiming that she
was neither a slave nor a fugitive. Freedom, not slavery, was the natural or
default status for all Americans. Slavery was therefore unique as a species of
property in that it could exist only by the positive law of a state (hence its
designation as the “peculiar institution”). On this point the law of a state
was final. Ohio, where slavery was forbidden, was as sovereign as Maryland,
where slavery was allowed and from which Matilda had come. Thus, the
national government was as powerless to interfere with the status of slavery
within a state that recognized or prohibited it as that state’s recognition of
slavery was to determine a person’s status outside its borders. Arriving on
free soil, Matilda became free, and having been freely brought there by her
owner, she was not a fugitive. Moreover, Matilda’s recapture violated at
least two provisions of the Bill of Rights: the Fourth Amendment guaranty
against unreasonable searches and the due process clause of the Fifth
Amendment. For Chase, the significance of his reasoning went well beyond
Matilda’s freedom. Without protection elsewhere, slavery as an economic
institution could not survive.

His elaborate argument was to no avail. Before an appeal could be taken
against an adverse court ruling, Matilda was returned to her captors, ferried
to the opposite shore, and literally “sold down the river.” Birney’s oppo-
nents then sued him for sheltering a fugitive. Pressing arguments similar to
those he had advanced in Matilda’s case, Chase appealed Birney’s convic-
tion to the state supreme court, which, bypassing Chase’s fundamental ar-
gument, held for Birney on the technical ground that he lacked knowledge
(“scienter”) that Matilda was a fugitive. Nonetheless, the court took the
unusual step of ordering that Chase’s argument be published, presumably
believing it to be sufficiently meritorious to bring it to the attention of the
bar (Birney v. State, 1837).

Chase’s most extended antislavery case began in 1842. Ex-slaveholder
John Van Zandt was an abolitionist and a member of the underground rail-
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road who inspired the character John Van Trompe in Harriet Beecher
Stowe’s Uncle Tom’s Cabin. On April 22, as Van Zandt hauled a load of veg-
etables to market in his wagon, he met a band of fugitives. He agreed to
carry them to a destination north of Cincinnati, but slave catchers soon
overtook the party and whisked all but one of the fugitives back to Ken-
tucky. Their owner, Wharton Jones, sued Van Zandt to recover the value of
the one who had escaped recapture and the cost of recovering the others. A
federal marshal charged Van Zandt with harboring fugitives in violation of
the 1793 act. Waiving his fees as he usually did in such cases, Chase de-
fended Van Zandt in a three-hour argument before Supreme Court justice
John McLean (with whom Chase had been friends since he lived in Wash-
ington and who would become his uncle-in-law in 1846) and the district
judge who sat together as the U.S. Circuit Court. After the jury returned a
damage assessment against Van Zandt of twelve hundred dollars and the
court imposed a penalty on him of five hundred dollars for violating the
law, Chase asked William H. Seward of New York to join him in presenting
the case to the Supreme Court.

Chase’s 108-page brief to the Supreme Court (Jones v. Van Zandt, 1847)
expanded on his Matilda arguments by forthrightly attacking the Fugitive
Slave Act of 1793. Among other claims, he argued that Article IV of the
U.S. Constitution was not, as commonly considered, sufficient authority for
the Fugitive Slave Act. Slavery was entirely a matter for each state to de-
cide. If the Constitution did not recognize slavery, Congress could not sup-
port it. The point was bold but risky. Chase was assailing the Court’s own
recent decision in Prigg v. Pennsylvania (1842), which had upheld the
statute.

The unanimous bench that ruled against Van Zandt underscored a reality
of Chase’s pro bono practice: Inventive arguments and tireless efforts for
runaways and those who aided them made him a hero among antislavery
activists and a sought-after speaker in Ohio and elsewhere, but only occa-
sionally did those arguments prevail. True, his thinking rejected the one
theme shared by both abolitionists (who loathed it) and slave owners (who
celebrated it): that the Constitution and the judges who interpreted it both
recognized and condoned slavery. Yet, ironically, his courtroom defeats
seemed to validate precisely what he denied, that the Constitution and the
courts were at one with the slave interests.

Perhaps the failure of courtroom remedies pushed him to pursue political
ones. His early political identity in Washington had been with the Na-
tional Republicans. In Ohio, he was first aligned with the Whigs and then
with the Liberty, Free Soil, and Democratic parties before helping to found
the Republican party. Despite this partisan pilgrimage, Chase remained
close to the Democrats on most issues except their opposition to central
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banking and their acceptance of slavery. And as much as any politician be-
fore or since, he craved the presidency, unsuccessfully courting the Republi-
can nomination in 1856, 1860, and 1864 and the Democratic nomination
in 1868.

His first election to major political office came in 1849 when a coalition
among Democrats and Free Soilers in the state legislature sent him to the
U.S. Senate. There he opposed both the Compromise of 1850 (that com-
bined a more aggressive fugitive slave act with some extension of slavery
westward and a cessation of the slave trade in the District of Columbia) and
the Kansas-Nebraska Act of 1854 (that repealed the Missouri Compromise
of 1820 and allowed slavery to be decided on by the settlers in those territo-
ries). In 1855, he won the governorship as a Republican by a statewide plu-
rality of sixteen thousand votes (while finishing third in his home county
with only 19 percent of the vote) and was reelected in 1857.

The state legislature favored him with election again to the Senate in
1860, service that was cut short by his appointment in 1861 as President
Abraham Lincoln’s secretary of the treasury. His finance policies equipped
an army of one million and a navy that, briefly, was second only to Great
Britain’s. Upon Roger B. Taney’s death in 1864, LincoLn picked Chase as
the sixth chief justice of the United States, at a time when the Supreme
Court’s prestige still languished because of the Dred Scott decision (1857).
The meticulous fairness he displayed when presiding over the Senate’s im-
peachment trial of President Andrew Johnson doomed whatever hopes he
may have had for the Republican nomination in 1868. A stroke in 1870
damaged his health so severely that he could neither lead the Court effec-
tively nor pursue the Democratic nomination in 1872. A second massive
stroke in 1873 ended his life on May 7. He was buried in Oak Hill Ceme-
tery in Washington, but in 1886 Ohio officials arranged for his remains to
be moved to Cincinnati, where he was re-interred alongside his daughter
Kate.

—Donald Grier Stephenson Jr.
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CHOATE, JOSEKEKIrH .

Joseru H. CHoATE

Library of Congress

(1832-1917)

Joserpu Hopces CHOATE
earned a reputation as an excep-
tional orator and advocate due to
his mastery of language and abil-
ity to argue eloquently. His most
famous achievement was his suc-
cessful argument in the historic
Pollock case, in which he con-
vinced the Supreme Court to in-
validate the income tax of 1894
as unconstitutional. But even
more notable than any one case
he argued is the fact that Choate
served as counsel in so many dif-
ficult and prominent cases, win-
ning a large number of them.
Choate was often described as
the greatest jury lawyer of his
time.

Choate was born in Salem,
Massachusetts, on January 24,
1832, to George and Margaret
Manning Hodges Choate. His
father was a native of Salem and
a well-known physician. The
Choate family’s presence in
Massachusetts dated back to the
early seventeenth century, with
the first American ancestor emi-
grating from England in 1643.
George Choate sent all four of
his sons to Harvard, and all be-
came successful professionals.
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One of Choate’s brothers was president of the Old Colony Railroad, an-
other brother was a physician, and the third was a U.S. district judge for the
Southern District of New York. Perhaps the most notable of Choate’s rela-
tives was his father’s first cousin, RUFus CHOATE, a congressman who was
recognized for his skill as a lawyer and as an orator.

Receiving his primary education in the public schools of Salem, Choate
then attended Harvard College, from which he graduated fourth in his class
in 1852. His brother William gave the valedictory address, and Joseph de-
livered the salutatory address, being the first brothers at Harvard to give
both speeches for the same class. Choate attended Harvard Law School,
earning a living tutoring boys preparing to enter college, and graduated in
1854. He studied an additional year in the Boston office of Hodges and
Saltonstall and was admitted to the Massachusetts bar in 1855.

Although he began the practice of law in Massachusetts, Choate did not
remain in his native state long. He soon relocated to New York City, where
he practiced for most of his career. He first joined the firm of Scudder &
Carter in 1855 and afterwards was invited to join the firm of WiLLiam M.
Evarts in 1856 as an apprentice. In 1858, he became partners with
William H. L. Barnes, and he briefly practiced in this partnership until
1859, when he returned to the Evarts firm as a partner. The firm then be-
came Evarts, Southmayd & Choate, and Choate remained a partner in the
firm for the rest of his career.

The majority of Choate’s cases were heard in New York, but he also ar-
gued at least sixty-five cases before the U.S. Supreme Court. His record as a
litigator includes cases spanning a wide range of substantive law, including
wills, trusts and estates, patent law, contract law, tort law, fraud, securities
law, international law, admiralty law, and interstate commerce. This broad
assortment of substantive law, together with his roles as advisor, trial coun-
sel, and appellate advocate, underscored Choate’s versatility and skill.

Choate was an industrious man who thought of success as always having
enough work to do, and he had the highest regard for the law, which he
considered to be a science. He had an independent nature and would not
allow himself to be bullied by a judge. Choate was unafraid politely to point
out when a judge was acting improperly, but at the same time he never
treated a judge with disrespect. Choate was calm and relaxed in the court-
room, and he spoke to the jury in this manner, having a conversation with
its members rather than giving a performance. His courtroom appearances
gave the impression that he had not given the case much thought, but this
was only part of his mastery of the art of litigation. Each case received care-
ful preparation, and this allowed Choate to conduct himself at trial with
such apparent ease. He did not harass hostile witnesses but rather used
seemingly benign questions to draw out just the testimony he wanted with-
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out the witness even being aware of the trap into which he was being led.
Technical arguments were not part of Choate’s style, which was based on
simple language and targeted the listener’s sense of reason and justice.

Choate was a founder of the New York City Bar Association and was
president of this association from 1888 to 1889. He served as president of
the American Bar Association from 1898 to 1899, and he also served as
president of the New York State Bar Association, of the New York County
Lawyers’ Association, and of the Harvard Law School Association. He was
a founder of the American Museum of Natural History, and he served as
one of its trustees from 1869 to 1917. Choate was also an incorporator of
the Metropolitan Museum of Art and served as a trustee for forty-seven
years. He was elected a Bencher, or partner of the governing body, of the
Middle Temple (one of four that train and admit members of the British
bar), London, in 1905. A life-long Republican, the only political office
Choate ever held was as president of the New York State Constitutional
Convention of 1894. In January 1899, President William McKinley ap-
pointed Choate as ambassador to Great Britain, and he served in this ca-
pacity from 1899 to 1905. He also served as ambassador and first delegate of
the United States to the Hague Peace Conference of 1907.

Choate donated a considerable amount of his time to public causes or to
individuals who were not able to pay for his services. One example was his
pro bono representation of Union general Fitz-John Porter, who had been
stripped of his rank and command, court-martialed, and convicted of trea-
son in 1863. General Porter continued to profess his innocence, and in
1878 President Rutherford B. Hayes appointed an advisory board of officers
to reexamine the charge. Choate, fifteen years after the underlying events
and the original conviction had transpired, convinced this board to reverse
the general’s conviction. Consequently, Congress reinstated Porter’s rank
and he regained at least part of his honorable reputation. Choate consid-
ered this case to be his greatest victory.

On at least one occasion, Choate cited the Bible during a trial. He was
representing his client, Mr. Laidlaw, against the defendant, Mr. Sage, for
damages in tort. Sage was a wealthy older man, and Laidlaw had come to
his office to discuss business. During this visit, a man entered the office with
a bag containing a bomb and demanded money from Sage upon the threat
of dropping the bag and exploding the bomb. Just before the man dropped
the bag, Sage grabbed Laidlaw and used him as a human shield against the
explosion. Laidlaw sued Sage for injuries caused by the explosion. After
reading the story in Luke of the rich man and the beggar, Choate then
turned to the defendant and said, “There comes the rich man, and here is
the poor man still bearing sores he suffered in protecting him” (Strong
1917, 220). This tactic won his client a considerable damages award.
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An example of his trademark use of humor as a weapon was demon-
strated in the case in which Choate represented the architect Richard M.
Hunt against Mrs. Paran Stevens for payment relating to construction of a
hotel. The contract had been made between Hunt and Mr. Stevens, but Mr.
Stevens had died before he could make the final payment to Hunt. Mrs.
Stevens had not been born wealthy but had gained a considerable fortune
and was determined not to relinquish any of it to Hunt. Choate described
her rise in social status to the jury: “And at least the arm of royalty was bent
to receive her gloved hand, and how, gentlemen of the jury, did she reach
this imposing eminence? [pronounced pause] Upon a mountain of unpaid
bills” (Strong 1917, 187). In his final bit of humor, he incorporated the facts
of the case into the nursery thyme “The House that Jack Built.”

Until he was forty-four, Choate was largely in the shadow of Evarts. He
was known as an outstanding jury lawyer but had played only a junior role
in appellate cases. When Evarts joined President Hayes’s administration,
Choate had the opportunity to display his ability as an appellate advocate.
His simple style of calm explanation, making his side of the case seem natu-
ral, served him just as well before appellate benches as with juries and trial
courts. His extensive knowledge in various areas of law was especially im-
posing with respect to constitutional law. During the 1880s and 1890s,
Choate often appeared before the Supreme Court and many state courts in
cases involving constitutional questions.

The most important case argued by Choate before the Supreme Court
was Pollock v. Farmers’ Loan & Trust Co. (1894). The income tax of 1894
levied a 2 percent tax on personal income in excess of four thousand dol-
lars and on all corporate net profits. Taxable income included interest on
state and municipal bonds, rents from real estate, and income from per-
sonal property. Claiming that the income tax was unconstitutional,
Charles Pollock brought a stockholder’s suit to prevent the Farmers’ Loan
& Trust Company of New York from filing a tax return and paying the levy.
Attorney General Richard Olney represented the government. Choate and
his legal team offered three arguments against the income tax act: a tax on
income from land was effectively a tax on the land itself, a direct tax, and
so required to be apportioned among states based on population under
Article I, Section 2 of the Constitution; a tax on income from other prop-
erty was either a direct tax and likewise unconstitutional or, if not a direct
tax, unconstitutional for lack of uniformity required by Article I, Section 8
[due to its four-thousand-dollar exemption]; Congress could not tax in-
come from state and municipal bond interest.

Choate’s oral argument revealed his strong belief in individual private
property rights and in government’s fundamental duty to protect these
rights. He characterized the tax as “communistic in its purposes and ten-
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dencies” and pictured the measure as an invasion of fundamental property
rights (Pollock, 157 U.S. 532 [1894]). Choate also stressed the regional im-
plications of the levy. The four-thousand-dollar exemption for personal in-
come, with no exemptions for corporate income, was simply a confiscation
of property of the residents of a few high-income states by the other states.
Because 90 percent of the tax collected would come from just four states,
Chaote stressed that the tax law purposely divested the wealthy individuals
in these states of their property and redistributed it to the less wealthy in
other states. He characterized the attorney general’s argument in support of
the law as an argument that men who were affected by the tax were too
rich—hence, his reference to communism. He also stressed that allowing
Congress to enact this type of law would render the Court powerless against
future tax laws that could be much more confiscatory. Choate appealed to
the Court as the guardian of minority rights against majoritarian tyranny;
his strategy avoided focusing on the technical constitutional requirements
on which the holding was ultimately based, but rather centered on sensitive
social and political ideas of the time.

In an opinion by Chief Justice Melville W. Fuller, the majority held that
taxes on income from land were direct taxes, which were unconstitutional
because not apportioned, and that Congress could not tax income from
state and municipal bonds. The eight sitting justices were evenly divided
on the issue of an income tax from other sources, and the entire case was
reargued before all nine justices. As a result of this rehearing, Fuller de-
clared that the entire act was unconstitutional because taxation of income
from personal property was a direct tax, requiring apportionment among
the states according to population.

[t is revealing that Choate credited his retired senior partner, Charles E
Southmayd, with his victory in the Pollock cases. Southmayd had a strong
sense of private property rights, and when he learned that Choate was rep-
resenting Pollock, he offered to prepare a brief. This brief, according to
Choate, was the foundation of his entire argument to the Supreme Court.

Even in defeat, Choate’s gift of persuasion was not without positive ef-
fect. In Mugler v. Kansas (1887), another leading case, the Supreme Court
ruled against Choate’s client, a brewer, by upholding lowa’s prohibition act.
However, in response to Choate’s argument that the statute deprived Mu-
gler of property without due process of law required by the Constitution,
the Court emphasized that it had the authority to scrutinize state regula-
tions to determine whether the means they employed actually related to
the given purpose behind the regulation. This was a major step toward the
Supreme Court’s eventual use of substantive due process to preserve private
property rights.

Although frequently representing propertied interests, Choate sometimes
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appeared before the Supreme Court on behalf of underdogs. In Fong Yue
Ting v. United States (1893), for example, he unsuccessfully defended a Chi-
nese alien in an attack on Chinese exclusion legislation.

Choate’s legal skills and persuasive abilities served him well in other ar-
eas besides the courtroom. When he arrived in England as ambassador, the
Joint High Commission of 1898 for the settlement of disputes between the
United States and Canada was at a deadlock concerning the Alaskan
boundary. The setting of this boundary had financial implications, because
it would determine which country owned gold-producing land. Choate se-
cured the agreement of all involved to a treaty that created a tribunal of an
equal number of members from each country that would hear the evidence
and render a decision. The tribunal sat in London in 1903 and decided the
Alaska boundary dispute, as well as all of the other issues between America
and Canada that the Joint High Commission had been unable to resolve.

Choate was also instrumental in the construction of the Panama Canal.
At the time when the United States had recognized the need for a canal
across Central America, the Clayton-Bulwer Treaty of 1850 was in effect.
The treaty required that a canal in this location would be under joint con-
trol of the United States and Great Britain. The United States desired to
maintain exclusive control over the Panama Canal that it was to build, so
Choate secured the substitution of this treaty with an agreement that any
canal under exclusive American control would be equally open to commer-
cial and military ships of every nation.

Toward the end of his life, Choate actively urged U.S. intervention in
World War I. He died in New York City on May 14, 1917.

—James W. Ely Jr.
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CHOATE, RUNFUS

Rurus CHOATE
Archive Photos

(1799-1859)

Rurus CHoaTE was New En-
gland’s premier trial lawyer of the
antebellum period and was
America’s first celebrity defense
attorney. Controversial in his
day, Choate pioneered many of
the techniques modern lawyers
use. He was expert in front of ju-
ries. His powerful oratory and
ability to win cases packed court-
rooms and brought him unusual
notoriety. Choate’s reputation
did not develop from his involve-
ment with landmark legal cases;
rather, it stemmed from his spec-
tacular victories in a number of
widely covered trials. Choate’s
theatrical style and his extrava-
gant oratory created the Ameri-
can taste for courtroom drama.
Born in Essex County, Massa-
chusetts, on October 1, 1799,
Choate was the fourth of Miriam
Foster and David Choate’s six
children. Choate entered Dart-
mouth in 1815 during the col-
lege’s famous legal controversy
with the state legislature of New
Hampshire (Trustees of Dartmouth
College v. Woodward, 4 Wheaton
518). The case and the college’s
attorney, DANIEL WEBSTER, cap-
tivated Choate, who decided to

105



dudse oxr Jury?

Theophilus Parsons of Massachusetts
(1750-1813) distinguished himself both as
an attorney and as chief justice of the
Supreme Court of Massachusetts. Gifted
in astronomy, mathematics, and the clas-
sics, Parsons spent his last minutes consid-
ering his life in the law. The son of a min-
ister, Parsons may not have intended any
theological commentary, but he seemed to
place his fate not in the hands of a judging
God, but rather in those of juries of his

peers, to whom he had made so many pre-
vious arguments. His closing words, as re-
ported by his son, are reported to have
been, “Gentlemen of the Jury, the case is
closed, and in your hands. You will please
retire and agree upon your verdict” (Par-

sons 1859, 354).
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become a lawyer. After giving the valedictory oration at his graduation in
1919, Choate entered Harvard Law School. He left Harvard in 1821 to
study law at the office of William Wirt, the attorney general of the United
States, but he left after less than a year because of his brother’s death. He
then completed his legal studies with Judge Cummins of Salem, Massachu-
setts, and was admitted to the bar as an attorney in September 1823. He
opened an office in South Danvers and practiced there for about five years.
During this time he married Helen Olcott, with whom he had seven chil-
dren (Brown 1879, 11-33; Matthews 1980, 5-20).

Choate moved his law office to Salem in 1828. There his fame as an ora-
tor and courtroom dramatist spread. Large crowds began attending his tri-
als. When his growing reputation enlarged his practice, Choate moved his
offices to Boston in 1834. During these early stages of his legal career,
Choate was involved in Whig politics on the local and national level. After
election to the state house and senate, Choate served in the U.S. House of
Representatives from 1831 to 1834. In 1841, Massachusetts selected
Choate to replace Daniel Webster as senator when Webster became secre-
tary of state. Choate left the Senate in 1845. Although he remained an ac-
tive leader of the Whig party until his death, Choate did not have either
the temperament or the inclination for a political career (Brown 1879,
41-67, 173; Matthews 1980, 38). After his resignation from the Senate,
Choate devoted his time to building his practice, first in partnership with
William Crowninshield, then with his nephew and son-in-law Joseph M.
Bell. Bell proved a good partner for Choate, whose skills as a businessman
did not equal his skills as a lawyer. Bell was the partnership’s financial man-
ager, balancing Choate’s careless and forgetful money practices. Choate rel-
ished his successful private practice and never found fulfillment outside the
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courtroom. His brief stint as attorney general of Massachusetts in 1853
ended his legal career as anything other than a trial lawyer (Brown 1879,
215, 260, 287; Matthews 1980, 147, 152, 160).

Choate built his reputation as New England’s premier trial lawyer on his
power in front of a jury. Choate’s successes with juries stemmed from a care-
fully cultivated strategy. He analyzed the background and position of each
individual juror picked for his cases. He then focused his attention and ar-
guments on those jurors whom he thought would be hostile to his view of
the case. Often Choate directly confronted hostile jurors and tried to in-
timidate irresolute jurors by speaking to them individually. As Choate’s
fame spread, jurors in his cases were aware of his reputation in manipulating
a jury and came into the case determined to resist him. This made his suc-
cesses even more impressive.

Choate relied heavily on his powers as an orator in swaying a jury and
convincing them of his view of the case. He was a master of rhetoric and of
organization. Believing the first fifteen minutes made the critical impres-
sion with a jury, he always began his remarks in a conversational tone and
slipped unobtrusively into his arguments. He presented the jury with a
rapid and comprehensive view of the whole trial. He grouped together and
emphasized the circumstances of the case that would make the strongest
impression in his client’s favor. Then he took the jury through a detailed
analysis of the case. He centered his argument on a theory of the case and
led jurors to an easily understood conception of it.

Observers credited Choate’s power over a jury in part to his mastery of
rhetoric. A scholar and compulsive reader, Choate worked on his rhetorical
skills daily. He read aloud, practiced expression, and cultivated the ability
to feel emotion. Choate thought that an orator achieved effect through
choice and arrangement of words. He used long, descriptive sentences de-
signed to steer an audience to his desired conclusion. Believing that jurors
needed repetition mixed with variety to capture their attention, he alter-
nated his notoriously flowery language with popular slang, anecdotes, and
common illustrations. His dominant style was theatrical and took advan-
tage of his exotic persona. Working himself into passions, Choate over-
whelmed his audience with excited emotions, torrents of words, and exag-
gerated mannerisms. At first many ridiculed his style, but Choate created a
taste for his dramatics that changed the American courtroom.

His two most famous cases of the 1840s amply illustrate his talent. The
first was the 1843 case of William Wyman, who was indicted for embezzle-
ment as president of the Phoenix Bank of Charleston. Choate was part of
an all-star defense team that consisted of Daniel Webster, Ebenezer Hoar,
and Franklin Dexter. After a hung jury and a conviction, Choate bore the
major responsibility for the defense on appeal. Here Choate displayed his
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abilities in cross-examination. On the stand he forced each of the bank di-
rectors, all witnesses for the government, to deny that he had given Wyman
the right to dispose of the bank’s funds. Choate then argued that since the
funds had never been under Wyman’s control or in his possession, he could
not be convicted of embezzlement. The court agreed and directed an ac-
quittal (Feuss 1928, 147).

By far Choate’s most famous trial was his 1846 defense of Albert J. Tirrell.
This celebrity case demonstrated many of the tactics that built Choate’s
reputation. Tirrell, a well-connected young man, was accused of murdering
his mistress, Maria Bickford, in a brothel where the two lived together. The
government’s case against Tirrell seemed compelling, but it was circumstan-
tial. Early one morning, residents of the brothel heard a cry coming from
Bickford’s room and the sound of someone going down the stairs; they
found her in a blazing room with her throat cut. Later that morning, Tirrell,
apparently in a great hurry and claiming that someone had tried to murder
him in his room, appeared at a livery stable asking for a vehicle and driver
to take him out of town. Tirrell was later arrested in New Orleans and
brought to trial. The case drew great public attention and universal assump-
tions of Tirrell’s guilt.

Choate, in defending Tirrell, relied on the fact that the burden of proof
lay with the prosecution. His favorite technique in defense cases was to
present the jury with alternative hypotheses that fit the evidence yet
showed his client to be innocent. He appealed to the jury’s imagination
through creating new motives and new explanations for the evidence.

Basing his case on the circumstantial nature of the government’s evi-
dence against Tirrell, Choate offered the jury two theories that he claimed
were as compatible with the evidence as the government’s case. Maria
Bickford might have committed suicide. Claiming this was the natural end
of a prostitute, Choate offered witness who testified to Bickford’s emotional
problems and her propensity to threaten suicide. Reputable physicians tes-
tified that her wounds could have been self-inflicted. Another possibility
was that Tirrell had been sleep walking. Choate presented indisputable evi-
dence that Tirrell was a life-long somnambulist. Along with these two alter-
nate theories, Choate emphasized that there was no motive for this murder
and no evidence that ruled out a third party.

In Tirrell’s defense Choate relied heavily on the testimony of witnesses.
Choate always tried to impress on juries the worthiness of his clients and
the contrasting dubious character of people on the other side. He ruthlessly
destroyed the character of hostile witnesses to undermine their credibility
and thus dispose of their evidence. He used sarcastic humor to make ele-
ments of an opposing witness’s testimony seem ridiculous. Choate rarely
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asked many questions of a witness; he discovered a witness’s weak points
and aimed a choice few questions in that direction.

The jury acquitted Tirrell. The trial caused a public sensation and pro-
pelled Choate to fame. Although some questioned his tactics in the case,
most lawyers of the day respected the verdict as a sound reflection of the
government’s circumstantial case (Brown 1879, 174-183; Parker 1860,
219-225; Matthews 1980, 157).

Choate was now the most famous trial lawyer in the country. His rival for
celebrity was Daniel Webster, known as much for his oratorical and politi-
cal skills as for his legal cases. New England’s two great lawyers often shared
a courtroom in the late 1840s and 1850s—as partners and as opponents.
After serving as co-counsel in Rhode Island v. Massachusetts, 45 U.S. 591
(1838), a boundary dispute before the Supreme Court, Choate and Webster
teamed again for the landmark legal case Norris v. Boston, 48 U.S. 283; 45
Mass (4 Met.) 282 (1842), decided in the Supreme Court as the Passenger
Cases. Acting for the plaintiff, Choate and Webster challenged the legality
of a Massachusetts law that taxed aliens entering the state. In a 54 deci-
sion, the Supreme Court ruled the law unconstitutional as an infringement
on Congress’s exclusive power to regulate foreign commerce, even in the
absence of congressional legislation.

Choate and Webster were on opposite sides in one of New England’s
local-interest trials, the 1847 Oliver Smith Will Case. Rather than trying to
match Choate’s oratory, Webster used simple statements to undo his oppo-
nent’s use of rhetoric to weave a spell over a jury. This strategy won Webster
the case (Fuess 1928, 149-150). The two great attorneys faced off in
Goodyear v. Day, 10 E Cas. 678 (No. 5569) (C.C.D.N.]. 1852), an impor-
tant 1852 patent dispute before the Supreme Court. Choate, acting for the
defendant, tried to impugn the plaintiff’s patent on vulcanized rubber. His
strategy failed. Choate later remarked that the successful way to handle the
defense in a patent dispute would be “to insist on the non-infringement,
and not to rely too much on the non-novelty of the plaintiff’s invention.”
This is now the commonly accepted position. This case also involved an
important point of law. Choate wanted a trial by jury, but Webster argued
that the court had authority on grounds of equity. This case thus established
the possibility of removing a technical class of cases from the purview of a
jury (Matthews 1980, 165).

Choate worked on a staggering number of cases—by the 1850s he aver-
aged seventy cases a year. Choate was not a specialist; his cases covered
nearly every aspect of law. A large number, however, were criminal cases, a
fact that was unusual for a lawyer with Choate’s reputation in the 1850s.
Choate prepared by researching every conceivably relevant legal point for
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each case. He believed in marshaling as much evidence as possible on
points of law. To hone his skills, Choate read each volume of the Massachu-
setts Reports and made a full brief for opposing sides on every question in
every case.

Choate’s final celebrated trial cases both occurred in 1857. In Shaw v.
Boston and Worcester Railroad, 74 Mass (8 Gray) 45 (1857), Choate was
counsel for the plaintiff, a woman who had been crippled when a train
crashed into her horse and buggy at a crossroads. The accident killed her
husband, who was driving the buggy. Both parties alleged negligence.
Choate argued that the train did not give sufficient notice of its approach;
the railroad claimed the plaintiff’s husband had been drinking. Choate won
the case, largely through his use of exaggerated rhetoric and humor to dis-
credit opposing witnesses and the claims of the railroad company: “This
witness swears he stood by the dying man in his last moments. . . . Was it to
administer those assiduities which are ordinarily proffered at the bedside of
dying men? Was it to extend to him the consolations of that religion which
for eighteen hundred years has comforted the world? No, gentlemen, no!
He leans over the departing sufferer; he bends his face nearer and nearer to
him—and what does he do! What does he do? Smells gin and brandy!” The
jury found for the plaintiff, and Choate won both appeals (Matthews 1980,
160).

One of his most celebrated defenses was the 1857 Dalton divorce trial.
As usual for Choate’s cases, the courtroom was packed with observers and
news coverage was extensive. Mr. Dalton, counseled by R. H. Dana Jr., ac-
cused his wife of adultery and sued for divorce. Choate, acting for Mrs. Dal-
ton, used ridicule to expose improbabilities in the testimony of two wit-
nesses who swore that Mrs. Dalton confessed. In his famous closing
argument, Choate, as he did in the Tirrell case, claimed the burden of proof
had not been met. The evidence, Choate argued, showed indiscretion, but
indiscretion consistent with innocence. He asked the jury to draw a line be-
tween Mrs. Dalton’s erring and imprudent behavior and her innocence of
adultery. Choate charged the jury with the responsibility for the future hap-
piness of the couple. He told jurors that their verdict of innocence would
assure Mr. Dalton that he could take his wife back without dishonor.
Choate won the case (Brown 1879, 335; Parker 1860, 477).

Choate died on July 13, 1859, two years after the Dalton case. Ending his
career as New England’s foremost trial lawyer, he enjoyed equal fame as an
orator at the time of his death. In an age when Americans held orators in
the highest esteem, his contemporaries considered him in the top echelon.
Antebellum Americans judged his eulogy for Daniel Webster one of the
great pieces of rhetoric produced in the period. Some of Choate’s well-
known orations and addresses are collected in The Works of Rufus Choate
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(1862) and Addresses and Orations of Rufus Choate (1878), but the texts of
his arguments in his most famous jury trials have been lost.
—Lorien Foote
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CLAY, HENRY

Henry CLAY MADE HIS MARK
on American history as Speaker
of the House, U.S. senator, secre-
tary of state, and presidential can-
didate. He earned the titles the
“Great Compromiser” and the
“Great Pacificator” for his service
to the Union in times of sectional
crisis. The Henry Clay of the his-
tory books would never have ex-
isted, however, if it had not been
for Clay’s earlier successes as a
trial lawyer in Kentucky. Clay’s
stature as one of the leading lights
of the Kentucky bar opened the
way first for state office and then
for Congress. Once in Congress,
Clay displayed many of the same
talents and abilities that made
him an outstanding attorney.
Clay continued the practice of
law while in Congress, even while
serving as Speaker of the House.
He argued a number of cases be-
fore the U.S. Supreme Court, in-

(x1777-1852)

Henry CrLay

Library of Congress

cluding such important cases as Osborn v. Bank of the United States (1824)
and Groves v. Slaughter (1841). Like his contemporary Daniel Webster,
Clay was one of the nation’s most accomplished attorneys as well as one of

its leading statesmen.

Henry Clay was born on April 12, 1777, in Hanover County, Virginia.
His father, the Reverend John Clay, was a tobacco planter and Baptist
preacher known for his eloquence. After Clay’s father died in 1781, his
mother, Elizabeth Hudson Clay, soon married Captain Henry Watkins. Al-
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though in later years Clay described his background in modest terms, his
parents and stepfather were solidly middle-class. Clay’s formal education as
a child consisted of three years in the Old Field School under Peter Deacon,
an English schoolmaster with a colorful reputation. In 1791, Watkins and
Clay’s mother decided to move to Kentucky. Before leaving, however,
Watkins was able, through connections, to secure a place for his stepson in
the office of the clerk of the Virginia High Court of Chancery, Peter Tinsley.

While working in the clerk’s office, Clay favorably impressed Chancellor
GeorGe WYTHE. A signer of the Declaration of Independence and law pro-
fessor to Thomas Jefferson and John Marshall, Wythe was Virginia’s most
eminent jurist at the time. Because his trembling hands made it virtually
impossible for him to write, Wythe needed a private secretary and amanu-
ensis, and he selected Clay for that position. Clay spent four years as
Wythe’s personal secretary, during which time he studied law, history, clas-
sics, and literature under Wythe’s supervision. This amounted to an “irregu-
lar” education at best, as Wythe was “an old and busy man,” and Clay was
dividing his time between Wythe and his duties in the clerk’s office (Van
Deusen 1937, 13—-14). Clay’s association with Wythe also had an added ben-
efit—during this time, he was introduced to Richmond society and devel-
oped the social graces and manners that were lacking from his upbringing.

With Wythe’s assistance, Clay acquired a place in the office of Virginia’s
attorney general, former governor Robert Brooke, in 1796. According to
Van Deusen (1937, 14), Clay’s time with Brooke was “the one period of sys-
tematic training in his whole life.” After a year with Brooke, Clay, then
twenty years old, presented himself to the Virginia Court of Appeals for ad-
mission to the Virginia bar on November 6, 1797. After being examined by
the panel, which included Spencer Roane, Clay was licensed to practice
law in Virginia.

At this point, Clay decided to leave Richmond and follow his mother
and stepfather to Kentucky. Although family connections certainly played
some role in this decision, it also made sense given Clay’s ambitions. After
all, there were many lawyers in Richmond, and it would have been difficult
for a young attorney to make a name for himself there. Kentucky, on the
other hand, was the frontier, where a bright young man could distinguish
himself much more quickly. Kentucky was also “a paradise for lawyers”
given the chaotic condition of land titles in the newly admitted state (Van
Deusen 1937, 15). At times, as many as six grants covered the same parcel
of land, much of which had never been surveyed, and some parcels were
identified by such warrants as “two white oaks and a sugar-tree” (Clay 1910,
25). This confusion of titles provided a fertile field for litigation.

Clay arrived in Lexington, the “Athens of the West,” in late November
1796. Rather than setting out immediately in the practice of law, Clay took
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a few months to familiarize himself with Kentucky law and politics. The
Fayette County Court of Quarter Sessions admitted Clay to the Kentucky
bar on March 20, 1798.

Clay quickly became a leading member of the Kentucky bar. Although he
divided his practice between civil and criminal cases, his handling of crimi-
nal cases established his reputation. According to local legend, no client of
Clay’s ever received capital punishment. Although this is not quite accu-
rate—Remini (1991, 22) points to at least two of Clay’s clients who were
sentenced to death—Clay was a great criminal defense attorney. In one of
his first cases, Clay defended an ordinary, respectable woman, Mrs. Doshey
Phelps, who had killed her sister-in-law in “a moment of ‘temporary delir-
ium’” (Mayo 1937, 99). The crime had been committed in front of several
witnesses, and thus the only question was whether the crime was murder or
manslaughter. As one admirer of Clay’s summed up the outcome of the
case: “Mr. Clay not only succeeded in saving the life of his client, but ex-
cited in her behalf such intense pity and compassion, by his moving elo-
quence, that her punishment was mitigated to the lowest degree permitted
by law” (Prentice 1831, 13).

Weriters have attributed much of Clay’s success as a trial lawyer to “his
knowledge of human nature, intuitive sense of what affected men, an in-
stinctive dramatic flair, and his gift of speech” (Mayo 1937, 88). This ability
to play to and move an audience made him particularly effective with juries
composed of rough Kentucky frontiersmen, but Clay was also able on occa-
sion to overwhelm the bench as well as the jury. There can be little doubt
that Clay’s legal training, as irregular as it was, was much superior to that of
most of the frontier judges before whom he appeared, and Clay was not
above using his quick wits to bluff these judges while zealously representing
his clients.

This point is well illustrated by Clay’s defense of another accused mur-
derer, Willis. Despite the weight of evidence against Willis, Clay was able
to divide the jury. The prosecutor then requested a second trial, to which
Clay did not object. At the outset of this second trial, however, Clay argued
to the new jury that, “whatever opinion the Jury might have of the guilt or
innocence of the prisoner, it was too late to convict him, for he had been
once tried, and the law required, that no man should be put twice in jeop-
ardy for the same offense” (Prentice 1831, 15). The court immediately or-
dered Clay to desist from making this specious argument, given that the
protection against double jeopardy was clearly inapplicable. With a dra-
matic flair, Clay stated that, “if he was not to be allowed to argue the whole
case to the Jury, he could have nothing more to say” (Prentice 1831, 15).
Then he gathered his papers and left the courtroom. A messenger from the
court soon arrived to inform him that, if he would return to court, he would
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Johmn C.

Callhhoun,

Congsressinnann

and Politicaal Theorist

Few attorneys have achieved the public
reputations of three attorneys—IDANIEL
WEeBsTER, HENRY CLAY, and John C.
Calhoun—who served in Congress in the
first half of the nineteenth century. Each
represented a different section of the na-
tion (the North, the West, and the South),
articulated a different political philosophy,
and unsuccessfully sought the presidency.
Each grappled with the problem that slav-
ery posed for the Union, and each, in his
own way, attempted without success to
prevent the breach that ultimately resulted
in the Civil War.

This book includes full essays on Web-
ster and Clay but not on Calhoun
(1782-1850). Although no less brilliant
than his colleagues, Calhoun’s courtroom
reputation was not on a level with theirs.
Calhoun was in TaPPING
REEVE’s law school at Litchfield, Con-
necticut. Although Calhoun established a
successful practice on his return to his na-
tive South Carolina, he detested riding the
frontier circuit and preferred to appeal to

educated

the intellect of his audience rather than to
their emotions or sense of humor. A histo-
rian notes that Calhoun regarded much of

contemporary legal practice as a distasteful
form of “pettifoggery” (Peterson 1987, 24).
Soon after returning to South Carolina,
Calhoun was elected to public office,
eventually serving as vice-president under
Andrew Jackson (a position from which he
resigned) and as a South Carolina senator.
Calhoun preferred this service, and farm-
ing, to legal practice and thus, despite his
legal abilities, did not participate in as
many important cases as his two col-
leagues.

Calhoun was a strong apologist for the
institution of slavery and an advocate of
the doctrine of nullification. Despite Cal-
houn’s defense of these discredited doc-
trines, his Disquisition on Government and
Discourse on the Constitution and Govern-
ment of the United States (1851) are still
highly regarded works of political theory.
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be allowed to proceed with the case as he saw fit. The jury in this second
trial acquitted Willis based on Clay’s double jeopardy defense, despite the
weight of the evidence against him.

In civil cases, Clay’s work in title suits brought him prosperity as well as
fame. By 1805, he owned more than six thousand acres of land. Clay repre-
sented prominent Kentuckians in land suits, including John Breckinridge, a

fellow lawyer who went on to become a U.S. senator and later U.S. attor-

ney general. Within a few years, Clay was representing merchants from the

eastern states in Kentucky, and in 1806 he became Noah Webster’s legal

representative in the West.
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Although Clay represented a number of prominent individuals during his
years as a trial attorney, his most famous client was none other than Aaron
Burr. In 1806, the federal prosecutor in Kentucky, Joseph Hamilton Dav-
eiss, an ardent Federalist, sought to indict Burr for conspiring against the
Union and planning to attack Mexico. Burr approached Clay, who agreed
to represent him. Clay clearly believed at the time that the charges were a
Federalist attempt to discredit Burr, an extremely popular figure in the
West. In his first attempt to indict Burr, however, Daveiss did not have
enough evidence against Burr to proceed and the grand jury was dismissed.
Before Daveiss could try to indict Burr again, the state legislature elected
Clay to the U.S. Senate to fill out the remaining term of John Adair, who
had resigned after being defeated for reelection. Clay was reluctant to con-
tinue representing Burr, worrying that it was inappropriate for a senator to
represent a man accused of conspiring against the laws of the United States.
Apparently, Clay had started to doubt Burr. Burr assured Clay in writing,
however, that the charges were completely unfounded and that he had no
designs against the Union. Clay continued as Burr’s attorney, and, once
again, the hapless Daveiss was unable to indict Burr. After arriving in
Washington, D.C., however, Clay met with President Jefferson, who
showed him conclusive evidence of Burr’s treachery.

Clay’s political career began in 1803, when he was first elected to the
Kentucky state legislature. He quickly became a leader in the general as-
sembly and was selected to fill out remaining terms in the U.S. Senate in
1807 and 1809. In 1810, Clay was elected to the U.S. House of Representa-
tives; in 1811, he was selected as Speaker of the House, a position he held
for most of his House career, which spanned the years 1811 to 1814, 1815
to 1821, and 1823 to 1825. In 1814 and 1815, he served as a delegate to the
peace conference that resulted in the Treaty of Ghent, which ended the
War of 1812. After Clay’s unsuccessful bid for the presidency in 1824, Pres-
ident Joun Quincy Apawms appointed him secretary of state in 1825, a posi-
tion he held until 1829. He then served in the Senate from 1831 until
1842, and again from 1849 until his death in 1852. During his congres-
sional career, he was a principal architect of the Missouri Compromise and
the Compromise of 1850 and a key player in the Nullification Crisis of the
1830s. Clay also sought the presidency, but despite repeated attempts the
office eluded him. He ran unsuccessfully for president in 1824 and was the
Whig candidate for president in 1832 and 1844.

The skills that had made him a great trial lawyer—especially his oratori-
cal skills and his intuitive sense for human nature—contributed greatly to
Clay’s success on the national political stage. Clay’s eloquence and debating
skills served him as well on the floors of the House and Senate as they had
in court. This is not to say, however, that Clay gave up the practice of law
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when he embarked on his political career. To the contrary, during this pe-
riod Clay argued many cases before the Supreme Court and established
himself as one of the most prominent attorneys in the nation. Much of
Clay’s energy as an attorney during these years was dedicated to represent-
ing banking interests, including the second Bank of the United States. Clay
served as counsel for the Bank of the United States in Ohio and Kentucky
from 1820 until he became secretary of state in 1825. During this period,
he, with others, including Webster, represented the bank in the important
case of Osborn v. Bank of the United States (1824), dealing with the jurisdic-
tion of the federal courts, among other issues.

In the first half of the nineteenth century, oral argument before the
Supreme Court was as much a social as a legal event. When prominent
lawyer-statesmen like Clay appeared before the Court, Washington society
would pack the courtroom, then located in the Capitol, for days at a time.
In February 1841, for example, Clay appeared before the Supreme Court in
the case of Groves v. Slaughter, the first case involving state laws regulating
the introduction of slaves into a state. As such, the case involved the com-
merce clause and states’ powers to regulate interstate commerce. The Mis-
sissippi Constitution of 1832 prohibited the introduction of slaves into the
state as merchandise. In violation of this constitutional provision, Slaugh-
ter had entered the state with slaves in 1836 and sold them, on credit.
When the note came due, however, the purchasers claimed that it was void
because it violated the state constitution. Representing Slaughter, Clay was
again paired with WEBSTER; the two great lawyers were described as “the
Ajax and Achilles of the Bar” by their co-counsel in the case, WALTER
Jongs (Warren 1922, 342). During the seven days of oral arguments in this
case, every seat in the courtroom was occupied, many of them by Clay’s ad-
mirers. One reporter described Clay’s performance in Groves in the follow-
ing manner: “Mr. Clay spoke for some three hours, and with a patient audi-
ence to the end. With a jury, he would be irresistible. With grave Judges, to
address, of course he is less successful; but many who heard him today pro-
nounced his argument to be a very able one” (Warren 1922, 342). As was
often the case, Clay’s client prevailed before the Supreme Court in Groves.

Clay’s last noteworthy appearance before the Supreme Court was in the
case of Houston v. City Bank of New Orleans, argued in 1848. As Swisher
(1974, 145) notes, “it seemed as if the population of Washington went en
masse to the Courtroom to hear him,” despite the fact that the case dealt
with a highly technical issue under a statute that had been repealed five
years earlier. Of his performance on this occasion, one reporter remarked:
“It has been often said . . . that [Clay] never was and never could be, re-
ported successfully. His magic manner, the captivating tones of his voice,
and a natural grace, singular in its influence, and peculiarly his own, can
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never be transferred to paper” (Warren 1922, 440). Another reporter noted
that, even at the age of seventy-one, Clay “exhibited as much vigor of intel-
lect, clearness of elucidation, power of logic and legal analysis, as he ever
did in his palmiest day” (Warren 1922, 441). The Court was unanimous in
holding in favor of Clay’s client.

After Houston v. City Bank of New Orleans, two notable events mark the
last chapters in Clay’s political career. In 1848, he was passed over for the
Whig nomination in favor of General Zachary Taylor. In the Senate, he was
one of the principal architects of the Compromise of 1850, which proved to
be his last important service to the Union. Clay fell ill while returning to
the capital from Lexington in late 1851 and resigned his seat in the Senate.
He spent his last days largely confined to his rooms in the National Hotel,
in Washington, D.C., where he died on June 19, 1852.

—Emery G. Lee II1
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COCHRERAN, JOHNNIK L., JKR.

(r937-

Jounnie L. CocHRAN JR.

Defense attorney Johnnie Cochran puts on a pair of gloves to
remind the jury in the O.]. Simpson double murder trial that
the gloves Simpson tried on did not fit, 27 September 1995.
(AP Photo/Vince Bucci/Pool)

)

Jounnie L. CocHrRAN JR.,
the Shreveport, Louisiana, native
who became a prominent defense
counsel, civil rights advocate,
and television presence, is the
grandson of a Louisiana share-
cropper, Alonzo Crockrum, who
changed his surname. Crockrum’s
death in 1935 as the result of
faulty medical procedures forced
his articulate son, John Cochran
Sr., to forgo a college education.
Nonetheless, John Cochran Sr.
went on to flourish in the insur-
ance business. In 1943, he joined
the massive African-American
migration to the San Francisco
Bay area that enabled the nation
to build its arsenal for victory
over Germany and Japan when
he decided to move his young
family to Oakland, California, to
secure lucrative work in the
Alameda Shipyards.

After V-] day and its concomi-
tant reduction in the war indus-
tries workforce, Cochran moved
the family to San Diego, and by
1949 he returned to work in the
insurance industry, this time with
Golden State Mutual in Los An-
geles. His office was located next
to what still remains the city’s
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leading African-American newspaper, the Los Angeles Sentinel (Cochran
and Rutten 1996, 37).

In the early 1950s, Johnnie Cochran Jr. matriculated in Los Angeles
High, which not only had an outstanding academic reputation but had a
student body considered “the best dressed in the city” (Cochran and Rutten
1996, 51). Receiving tutorials on fashion from parents of Jewish friends in
the garment business, Cochran began to develop his fashion sense, which,
like his cross-examination techniques, became one of his trademarks.
Cochran continues to cut a dashing figure sartorially and verbally, whether
appearing on national media outlets or presenting himself to a high school
assembly in Oklahoma. “Johnnie Cochranisms” such as “If it doesn’t fit, you
must acquit,” used in closing arguments in reference to the infamous glove
introduced by prosecutor Chris Darden in the O. J. Simpson case, have be-
come part of the national consciousness.

After high school graduation, Cochran entered the University of Califor-
nia at Los Angeles (UCLA), where as a freshman he pledged to Kappa Al-
pha Psi, the leading African-American fraternity on majority-white college
campuses. Initially chartered at the University of Indiana at Bloomington
early in the twentieth century, Kappa Alpha Psi has had other prominent
members, including the late Thomas Bradley, former mayor of Los Angeles
(Crump 1991, 635). Bradley, also a native southerner who had migrated to
California, was Cochran’s fraternity big brother and remained close to
Cochran for the remainder of his life.

Cochran earned his B.S. degree at UCLA in 1959. Loyola University of
Los Angeles awarded him a law degree in 1962. About the same time that
he matriculated at UCLA, Cochran also passed the state licensing exami-
nation for selling insurance and went to work with his father, from whom
he absorbed his qualities of optimism and empathy as they served clients,
many of whom were fellow African-American migrants from the South.
Service to the African-American community and a commitment to civil
rights continue to be emblematic of Cochran’s endeavors. These were views
nurtured by his and his family’s strong lifelong involvement with the Bap-
tist Church.

Inadvertently, Mayor Bradley had a profound influence on Cochran’s
family life. Bradley, who had served as a member of the Los Angeles Police
Department and concurrently attended Southwestern Law School at night,
had been elected to the city council and subsequently won the mayor’s of-
fice after an initial loss to Sam Yorty. Bradley appointed Cochran to the Los
Angeles International Airport Commission, where he served from 1981 un-
til 1994, including three terms as its president. On a commission business
trip to Portland, Oregon, Cochran met and, after a whirlwind courtship,
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"MThe Case of the Gloves
thhaat DDidn’t Fit:
Déeja vua All Over Acain?

Few observers of the O. J. Simpson murder
trial can forget the dramatic moment
when it appeared that Simpson’s hands did
not fit into the gloves that the prosecution
had accused him of wearing when he al-
legedly murdered his wife and a friend.
There was a similarly dramatic incident in
an earlier California case. Attorney Jerry
Giesler, who had established a reputation
for defending celebrities, was defending
Paul Wright for the murder of his wife and
his best friend, whom he had discovered at
night engaged in a sexual act on a piano
bench in his house.

Far from denying the crime, Wright had
immediately called the police to confess.
At trial, he testified that his mind had be-
come a “white flame” when he saw his wife
cheating on him and that he had snapped.
However, he also reported that he had
fired two sets of shots, two from the door
where he had first observed them and
three when he had come closer to the bod-
ies. A neighbor seemingly called Wrights’s
credibility into question by reporting that
she had heard all five shots had been fired

sequentially one after the other, and
Giesler had done his best to ask her a min-
imum of questions so as not to reinforce
her testimony.

The prosecution, who had been taught
to use audio and visual displays to rein-
force the effect of such testimony, pro-
ceeded on redirect examination to ask the
woman to use a pencil to tap out what she
had heard. Instead of tapping out five even
shots as her testimony had seemed to re-
quire, she instead made two taps, then
paused and followed with three others.

Giesler quickly stipulated that this
demonstration indicated “that there was a
noticeable interruption between the sec-
ond and third shots” (Giesler and Martin
1960, 169). Although the jury found his
client guilty of manslaughter, it subse-
quently decided that he had not been sane
at the time of the act.
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married Sylvia Dale, a New Orleans native. (Cochran divorced his first
wife, Barbara Jean Berry—who, in a book, Life after Johnnie Cochran (1995),
accused him of abuse—and was sued for palimony in 1995 by his mistress,
Patricia.) The couple traveled to New Orleans to secure the blessing of her
parents before marrying, and they currently reside with his surviving par-
ent, Johnnie L. “The Chief” Cochran Sr.

One of Cochran’s civil cases paralleled an unfortunate experience of his
own. While driving with his children in his Rolls-Royce bedecked with
“JCJR” license plates in 1979, Cochran was stopped by police officers with
drawn guns. Although they later apologized when Cochran showed them

COCHRAN, JOHNNIE L., JR. 121



his badge from the district attorney’s office, Cochran recognized the role
that race had played in his being stopped. A far greater tragedy befell the
family of college athlete Ron Settles, who was stopped in 1981 while driv-
ing his Triumph TR-7 by police of the Los Angeles—area municipality of
Signal Hill, taken into custody, and later found hanged in his cell. After an
autopsy of his exhumed body showed that Settles had been strangled rather
than hanged, Cochran was able to secure an out-of-court settlement in a
civil case for the young man’s grief-stricken parents. The settlement was an-
nounced on Martin Luther King’s birthday (Cochran and Rutten 1996,
224).

Questions of racial justice have usually intertwined with most of
Cochran’s civil and criminal litigation efforts; by 1995, Cochran was esti-
mated to have secured over $45 million against California police depart-
ments (Creager 1997, 100). For nearly thirty years he worked to overturn
the murder conviction of former Los Angeles Black Panther Party leader
Geronimo Pratt. Cochran’s persistence paid off, as Pratt’s murder convic-
tion was overturned in the spring of 2000, and the former Black Panther re-
ceived a $4.5 million settlement (“Winners” 2000). Cochran also brought
Reginald Denny’s suit against the police department for failing to come to
his aid after Denny, a white man, was severely beaten in riots that occurred
after police were acquitted for the beating of Rodney King.

Cochran is especially known for his debonair courtroom manner, which
the New York Times has called “disarmingly smooth, confident, and capti-
vating,” and which a Los Angeles Superior Court judge has characterized as
being persuasive and charming. An attorney told a newspaper reporter that
“if Johnnie tells jurors that a turkey can pull a freight train, they’ll look for a
rope” (Creager 1997, 99). Cochran’s life and legal work have been influ-
enced both by the automobile culture of Los Angeles and by Hollywood
celebrity. Cochran worked to win an acquittal for attempted murder for ac-
tor Todd Bridges of the Different Strokes television series. Similarly, Eliza-
beth Taylor turned to Cochran when her friend Michael Jackson was ac-
cused of child molestation. He negotiated an out-of-court settlement for
Jackson shortly before the fateful day of June 13, 1994, when he learned
through news reports of the stabbing deaths of Nicole Brown Simpson and
Ronald Goldman (Creager 1997, 226).

The notoriety wrought by his involvement with California v. Simpson
(1995) brought Cochran fame as a fixture on cable television during the
trial. He was also featured on his own program, as well as on Both Sides with
Jesse Jackson and Larry King Live. Cochran emerged as the lawyer most em-
blematic of the television age. He was the obvious role model for the char-
acter of Cosmo Kramer’s attorney on the television comedy Seinfeld. Before
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being retained as lead counsel for the defense of O. ]J. Simpson, Cochran
had been contacted about being a legal commentator on the case for NBC.
Instead, Cochran led the defense for the well-liked and widely admired for-
mer professional football player, Heisman trophy winner, Hertz rental car
spokesman, and costar of several Naked Gun films. Cochran was hardly the
first member of the bar to become a household name through his associa-
tion with a television-saturated criminal trial. That distinction went to
E Lee BaiLey, who had defended Dr. Sam Sheppard in the mid-1950s in a
case that inspired the Fugitive television series of the 1960s and the film of
the same name of the 1990s. Appropriately enough, E Lee Bailey played a
pivotal role as a member of the legal team that Cochran led in defense of O.
J. Simpson. The Simpson case marked the first time the two lawyers worked
together. As they did, Cochran’s respect for Bailey grew (Cochran and Rut-
tan 1996, 265). Bailey’s cross-examination of Mark Fuhrman elicited the
statement that he had not said the word “nigger” in the previous ten years.
This statement strained Fuhrman’s credibility with the jury, which included
eight African-American members, and was impeached months later by
Fuhrman’s own tape-recorded words in an interview that had previously
been conducted by screenwriter Laura Hart McKinney (Cochran and Rut-
tan 1996, 294). Bailey’s major task in the case was to undermine the prose-
cution’s credibility by casting reasonable doubt on its timeline for Simpson’s
alleged commission of the murders.

The attorney who was pivotal in questioning DNA evidence put forth by
the prosecution was Brooklyn-born Barry Scheck. Cochran describes Barry
Scheck and Scheck’s coworker Peter Neufeld as “America’s leading author-
ities on the forensic application of DNA.” Although such evidence can be
quite reliable, Scheck argued effectively that the “anarchic crime scene”
undermined the credibility of the prosecution’s DNA evidence. While the
court proceedings generated controversy—three hundred complaints were
filed with the state bar against the attorneys involved in the case
(Chemerinsky 1997, 1)—Scheck was one of the few lawyers to be reproved
by the California Bar Association. He participated in the case even though
his California law license had lapsed. Nancy McCarthy has written the
following:

After an exhaustive investigation of ten attorneys involved on both sides of
the O. J. Simpson murder trial, one of the former football star’s defense lawyers
was disciplined by the State Bar last month and another was negotiating a set-
tlement with the bar at press time. Carl Douglas, an associate of lead attorney
Johnnie Cochran, was publicly reproved for misusing his subpoena powers.
The bar was attempting to negotiate a public reproval for New York—based
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Barry Scheck, who is a member of the California bar but participated in part
of the trial while on inactive status. (McCarthy 1997, 3)

Although Cochran had assembled what came to be popularly known as
the “Dream Team,” the resources of the prosecution were ample. More than
forty-two deputy district attorneys and dozens of clerks were assigned to
Cadlifornia v. Simpson. Although the prosecution had the same access to the
scientific jury selection techniques used by the “Dream Team,” strangely
they did not avail themselves of them.

In his opening statement, Cochran went through what he described as a
“laundry list” of defense witnesses and the anticipated significance of their
testimony (Cochran and Rutten 1996, 285). He believed his efforts were
hindered by the failure of co-counsel Robert Shapiro to comply with Cali-
fornia’s reciprocal discovery statutes and provide the statements of defense
witnesses to the prosecution. Shapiro, another celebrity lawyer who had
once successfully defended E Lee Bailey in a case in which he was accused
of driving under the influence of alcohol, was one member of the “Dream
Team” in whom Cochran lost confidence as the case progressed.

As one who had held the third-highest position in the Los Angeles pros-
ecutor’s office (Cochran had been the first African-American law clerk to
work there), Cochran was sympathetic to the plight of prosecutor Marcia
Clark and to that of fellow African-American Chris Darden, with whom he
came into conflict in court. Cochran had raised funds for the initial elec-
tion of Clark and Darden’s boss, District Attorney Gil Garcetti, and had in-
troduced Darden to the Second Baptist and African Methodist Episcopal
churches in Los Angeles, both prominent in the realm of political activism.
Clark brought a wealth of experience to the Simpson case, having won
nineteen homicide convictions, including one in 1991 that had featured
DNA evidence (“Clark” 1998, 15).

Cochran is generally credited with—and blamed for—“playing the race
card” in the Simpson case by suggesting to the jury that Simpson had been
framed for the murders because of his race. Questions about the character of
police investigator Mark Fuhrman, as well as the complexity of the state’s
DNA evidence, both aided Cochran’s case. The acquittal that resulted was
generally applauded by African-Americans but disdained by whites. In a
subsequent civil trial, in which Simpson could no longer invoke his Fifth
Amendment right to silence and in which the burden of proof was lower,
Simpson was ordered to pay restitution to the families of the two victims.

After his victory in the Simpson case—which began in January and lasted
until October 1995—Cochran continued his activism. He traveled to Bo-
galusa, Louisiana, in October 1995 to assist the Gulf Coast Tenants Associa-
tion in its efforts to assist citizens endangered by a chemical leak in a case of
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environmental injustice. He has spoken extensively on high school and col-
lege campuses. Cochran considers promoting conversations about race to be
one of his major goals. He also continues his fight against police brutality.

Cochran is well known for being outspoken about his opinions. He criti-
cized the “erratic behavior” of Mayor Rudolph Giuliani of New York in re-
sponding to the police killings of Amadou Diallo and Patrick Dorisman,
maintaining that these incidents were provoked by “stereotypical thinking”
(Both Sides 2000). Cochran continues to decry that “people are being tar-
geted by the color of their skin” and treated brutally for “breathing while
black” (Both Sides 2000). He provided legal advice to the Diallo family and
provided the following observation concerning the notable absence of the
topic of race in the trial that led to the acquittal of the officers who killed
Amadou Diallo: “It was like there was a big pink elephant in the room and
everyone acted like it wasn’t there” (White 2000, 28). Cochran praises
cities such as San Diego and Boston that have reduced crime and minimized
or eliminated police brutality by promoting police-community relations.

Cochran has been honored by Kappa Alpha Psi by being chosen as their
Man of the Year. He was also chosen as Man of the Year by the Brother-
hood Association of Los Angeles in 1994. Cochran’s activism has involved
not only fraternal and community associations, but professional associa-
tions as well, including the California Assembly of Black Lawyers, on
whose twentieth-century anniversary program he served as a moderator. In
1984, when the Democratic National Convention was convened in San
Francisco, Cochran served as special counsel to the chairman of its rules
committee (Marquis 1999, 824).

In April 2000, Cochran traveled to Nigeria in an effort to reconcile Is-
lamic law with civilian law. There he met with that nation’s minister of jus-
tice and attorney general and with representatives of Amnesty Interna-
tional. In March 2001, Cochran was on the team that successfully defended
rapper Sean “Puffy” Combs against charges of weapons possession and
bribery in connection with a shooting in a Manhattan dance club. That
same month, Cochran agreed to join a team handling the appeal of Lionel
Tate, a 14-year-old Florida youth who was given a life sentence for the mur-
der two years earlier of a six-year-old girl (CNN 2001).

—Henry B. Sirgo
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CONKILITNG, ROSCOKE

Roscoe CoNKLING

Library of Congress

(1829—1888)

Witnout pouBT Roscoe
Conkling of New York is much
better known today as an influen-
tial nineteenth-century politi-
cian, whose patronage system
rankled many a political oppo-
nent and rewarded friendly allies,
than as an attorney. Nonetheless,
during his lifetime he was equally
well known for his trial skills. He
was an eagerly sought-after advo-
cate in cases ranging from simple
assault and battery to momentous
arguments before the U.S. Su-
preme Court. In fact, it was Con-
kling’s oratorical skill, alongside a
dogged fidelity to preparation and
use of aggressive cross-examina-
tion techniques, that propelled
him to a preeminent position in
both law and politics. These at-
tributes led U.S. Supreme Court
justice Samuel E Miller to say of
him, “For the discussion of the
law and the facts of the case
Mr. Conkling is the best lawyer
who comes into our court” (Jor-

dan 1971, 417).

Conkling’s family originally came from Nottinghamshire, England. Eliza-
beth (Allseabrook) and John Conklin moved to Salem, Massachusetts, in
1635. Roscoe Conkling was the seventh in direct descent from Elizabeth
and John. His father, Alfred Conkling, the first in his family to receive a
college degree (Union College at Schenectady), moved first to Albany,
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then to Utica, later serving in the U.S. Congress and for twenty-seven years
as U.S. district judge in the Northern District of New York. Alfred married
Eliza Cockburn; they had three daughters and four sons. They named
Roscoe, the youngest son, after William Roscoe, the English historian,
poet, and barrister, whom Alfred extremely admired. Although Roscoe
Conkling had no formal education beyond high school, he was consider-
ably well read. It was during his formative years that he read The Art of
Speaking, by James Burgh, a book first published in the early eighteenth
century, that was to have a significant influence on his career as an orator.

Fresh from the Auburn Academy in New York, which he attended while
living with his brother Frederick, Conkling began to read law under two of
New York’s foremost attorneys, Joshua A. Spencer and Francis Kernan.
Spencer was a Whig, and Kernan a Democrat whom Conkling opposed
again and again at trial and as contestants for the congressional seats in
1862 and 1864. Kernan and Conkling eventually become colleagues in the
U.S. Senate. Conkling was barely twenty years old when he was admitted
to the New York bar in 1850 and tried his first case before his father (which
he won). That same year, as he entered a five-year partnership with the
city’s former mayor, Thomas R. Walker, Governor Hamilton Fish appointed
the young Conkling to be district attorney for Oneida County. From that
time, although he had some partnership relationships, he remained for the
most part a loner at the bar.

Conkling’s long and illustrious careers spanning nearly four decades
shifted so much between law and politics it is impossible to say which were
sojourns and which was his dwelling. His political career was prodigious: he
was elected mayor of Utica, New York, in 1857, served for nearly a decade
in the U.S. House of Representatives (serving on the historic Joint Com-
mittee on Reconstruction, the principal architect of postwar reconstruc-
tion, and casting weighty votes on the Civil War amendments and the im-
peachment of President Andrew Johnson), and as a member of the Senate,
where he cast a “vigorous” vote to convict President Johnson in his Senate
trial.

In summarizing Conkling’s illustrious legal career, many cases can illumi-
nate his oratorical skills, tenacious propensity for preparation, and pugna-
cious cross-examination style. An early case, Doe v. Roe, established his
reputation as a fierce cross-examiner. Conkling represented the plaintiff,
who was resisting repayment of a loan on the grounds that the interest rate
was usurious. The defendant’s counsel produced several sworn documents
executed by the plaintiff in which he had expressly affirmed the lack of any
“fraud and usury.” Despite the fact that Conkling’s associate had recom-
mended dismissing the case, Conkling remained undaunted, insisting that
the defense be required to plead. Conkling’s cross-examination of the de-
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fendant was so effective that the audience on two occasions applauded, and
the jury returned a very quick verdict for the plaintiff (Conkling 1889,
43-44).

Conkling’s insistence on thorough and meticulous pretrial preparation
and his aggressive cross-examination of witnesses were continually re-
warded, but never more so than in a notable 1861 murder trial in which he
represented the Reverend Henry Burdge. Burdge’s wife was found dead with
her throat slashed from ear to ear in the family’s home. The initial coroner’s
report ruled that the death was a suicide. Later, when Burdge accepted a po-
sition with a church at Port Leyden, some disgruntled congregants, who
were displeased with his hiring, began to circulate a poem that accused him
of murdering his wife. When Burdge sued one of the congregants for libel,
the disgruntled group managed to have Mrs. Burdge’s body exhumed by a
highly reputed physician, Dr. Swinburne, who was one of Burdge’s church
enemies. Swinburne instigated Burdge’s indictment for murder and became
the main witness against him at the trial. Since Dr. Swinburne claimed that
Mirs. Burdge’s assailant first suffocated her and then cut her neck, Conkling
conducted a studious examination of the effects on lungs by suffocation. In
fact, so thorough was his preparation that he obtained a cadaver and had it
dissected to study pertinent anatomical parts of the human body. A local
physician, Dr. Alonzo Clark, who spent an entire night just before the trial
coaching Conkling, stated, “Mr. Conkling learned in a few days what it
took me thirty years to find out” (Conkling 1889, 131).

Conkling used the services of a noted physician from New York City to
prove that a struggle always accompanied suffocation—a fact that was no-
ticeably absent in this incident. He went on to show that even small, weak
women were capable of tremendous struggles while being suffocated by
strong men, a most significant point, since Burdge was barely larger than his
wife. Moreover, Conkling effectively used demonstrative aids to refute the
prosecution’s claim that suicide victims could not make an ear-to-ear inci-
sion. Even so, Conkling’s most effective maneuver was his cross-examina-
tion of Dr. Swinburne’s direct testimony that claimed the postmortem ex-
amination unequivocally showed suffocation to be the cause of death.
Conkling disproved this account by getting the physician to admit that one
side of the lungs was not congested—an absolute necessity when suffoca-
tion occurs—and also that he had negligently performed several forensic
procedures during his postmortem examination.

A very interesting case, and one that illustrates Conkling’s oratorical
skill, was an 1864 case involving another clergy member—but this time
Conkling was on the opposite side. The cleric, Reverend Sawyer, sued Con-
kling’s client for comments the latter had made about the plaintiff’s book,
entitled Reconstruction of Biblical Theories: Or, Biblical Science Improved. The
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defendant, Mr. Van Wyck, the proprietor of a New York periodical, the
Christian Intelligencer, had penned a scathing critique of Sawyer’s book, say-
ing, among other things, that “the author [should] go without delay, to Na-
tal [a British colony in South Africal, and assist the bewildered bishop of
that enlightened colony, or else remove to England and take orders in the
Established Church” (Conkling, 1889, 209).

Conkling’s summation in Sawyer v. Van Wyck contained a quintessential
example of his elocution:

The temple has till now been open since free government began, but the
hinges so long rusted must creak again, and the doors be closed, if this action
stands before an American jury. . . . The plaintiff chooses to become a theo-
logical pugilist . . . he takes refuge in court and asks damages against a man
who has scratched him with a pen—a pen! the very weapon he himself has
wielded to destroy tranquility, to unsettle faith, to darken hope, to put out the
only light which burns unquenched amid the deadly vapors of the tomb.
(Conkling 1889, 209-210)

This appeal to the jury is all the more impressive because it accuses a
member of the clergy, who claims himself to be attacking the profane, of
profanity.

We can read more of Conkling’s eloquence in a summation to the jury in
an 1853 murder trial:

Dark and dreary as is the day, it is far too bright for such a deed. “Hung be the
heavens with black” and let the courthouse and all Herkimer County be hung
in mourning on the day when twelve of her sons will take from their fellow-
man his life or his liberty on such testimony as this. . . . The day is too bright
and too beautiful for such a deed. Nature and man should shudder! Heaven
and earth should give note of horror; the skies should be weeping; the winds
should be sighing; the bells should be tolling; the court-house should be hung
in mourning; the jury-box should be covered with crape on the day when a fa-
ther, a husband and a citizen of Herkimer County is sent to a prison or a gal-

lows upon such testimony as this. (Conkling 1889, 379)

One final instance of his oratory—regarding espousal of unpopular causes—
comes from a closing argument made in an 1874 railroad tax case while he
was still a member of the U.S. Senate:

In this country the morale of the profession in this respect has not yet reached
the standard which has long been maintained in Westminster Hall; but I

would hold myself unworthy a place on the rolls if, on being asked to argue a
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case involving a great sum of money, the reputations of many and the interest
of many more, and involving also grave questions of law, I should shrink from
standing at the bar of the country and vindicating as best I could the Consti-
tution, the law and the right, even for an unpopular or hated client, because
political opponents or slanderers might defame me for doing it. I give my gage
that if the time shall ever come, politics or no politics, when I am afraid to
brave such dangers—afraid to hew to the line of professional integrity and fi-
delity, let the chips fly where they may, I will confess myself unworthy mem-
bership of the Bar, unworthy the association of men who place truth and
honor above the passionate discords, the groveling resentments, or the accla-
mations of the hour. (Conkling 1889, 390)

Just as Conkling’s closing in the railroad tax case involved both his legal
and political careers, so did his involvement with the passage and imple-
mentation of the Fourteenth Amendment to the U.S. Constitution. This
venture also places his laudatory self-image in stark contrast with reality. It
begins in 1865 with service on the Joint Committee on Reconstruction,
whose most notable progeny was the Fourteenth Amendment. Ostensibly,
the Fourteenth Amendment attempted to thwart the so-called Black Codes
enacted by Southern states in their efforts to continue the subjugation of
African-Americans. A narrow construction of the amendment was that it
related only to matters affecting freed slaves, a point of view initially
adopted by the Supreme Court in the Slaughterhouse Cases, 83 U.S. 36
(1873). A more radical view, the one shared by Conkling, was that the
amendment should guarantee and protect the rights of all people equally.
Indeed, some, Conkling included, went so far as to claim that “people”
should be defined so as to even include juridical entities such as corpora-
tions as well.

Conkling’s legislative role shifted to legal advocacy with his involvement
in County of San Mateo v. Southern Pacific Railroad Co., 116 U.S. 138
(1885), which, along with a companion case, County of Santa Clara v.
Southern Pacific Railroad Co., 118 U.S. 394 (1886), represent some of the
earliest opportunities seized by the Court to enunciate (albeit as obiter dicta)
the notion that corporations were entitled to protection under the Four-
teenth Amendment. These cases involved a tax levied by county govern-
ments in California on real property. Although the law permitted taxpayers
to deduct the amount of any mortgage from the taxable basis, railway com-
panies were specifically prohibited from doing so. Railway companies filed a
multitude of cases that contested the distinction on various grounds, in-
cluding the claim that it violated the equal protection clause of the Four-
teenth Amendment of the U.S. Constitution. Mr. Justice Field, sitting on
circuit in both cases, 13 Fed. 722 (C.C.D. Cal. 1882) and 18 Fed. 385
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(C.C.D. Cal. 1883), ruled in favor of the railway companies, holding that
private corporations are persons within the meaning of the Fourteenth
Amendment and entitled to its protection, in this case the equal protection
clause. When the California governments petitioned the U.S. Supreme
Court for writs of error, the railway companies retained the noted Califor-
nia attorney John Norton Pomeroy to write the brief of law, and Conkling
to present the oral argument before the Supreme Court in the San Mateo
case, which he did on December 19-20, 1882.

While legal scholars have generally credited the Santa Clara case with es-
tablishing corporate protection under the Fourteenth Amendment, it is
nonetheless tenable that Conkling’s argument in the San Mateo case was
instrumental in the Court’s general movement toward that position. In fact,
the Court decided neither San Mateo nor Santa Clara on the basis of a Four-
teenth Amendment claim. Agreement of the parties dismissed the former;
the latter was decided on the basis of state law. Nevertheless, they struc-
tured the dismissal of San Mateo on the assumption that the Fourteenth
Amendment was applicable, and the Santa Clara opinion, which was writ-
ten on the heels of Conkling’s San Mateo argument, contained a matter-of-
fact, almost incurious, footnote, declaring, “The court does not wish to hear
argument on the question whether . . . the Fourteenth Amendment . . . ap-
plies to these corporations. We are all of the opinion that it does”
(118 U.S. 394, 396). Indeed, one noted legal historian goes so far as to give
Conkling’s argument direct credit for persuading the Supreme Court to
adopt the natural entity theory of corporate existence along with protec-
tion under the Fourteenth Amendment (Twiss 1962, 61).

Although Conkling’s presentation of the law and facts may have duly im-
pressed Justice Miller, the great orator was apparently at times capable of a
bit too much factual innovation if not downright factual invention—before
the Supreme Court, no less. This was evident during his San Mateo argu-
ment when he exhibited what he represented as a copy of an unpublished
journal of the 1865 proceedings of the Joint Committee on Reconstruction.
Conkling quoted a portion that clearly suggested the committee’s under-
standing that corporations were to be beneficiaries of the Fourteenth
Amendment’s protection. Historians have roundly discounted the authen-
ticity of Conkling’s claim, and to this day no such journal has apparently
been found (Jordan 1971, 418).

In any event, whatever may have been Conkling’s ethical shortcomings
in this one situation, his reputation as an aggressive and talented advocate
certainly does not include a general propensity unethically to exaggerate,
much less fabricate, facts. On the contrary, his skills repudiate the necessity.
Indeed, Conkling’s meritorious reputation as a premier trial advocate can
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only be appreciated today, particularly as we witness ever more emphasis on
logical presentations by retinues of narrowly focused experts.

—Clyde Willis
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COVING TON, HAYDIEN C.

(1911-1978)

Haypen C. CovINGTON
Cassius Clay (Muhammad Ali) laughing with attorney Hayden Covington (right). (Bettmann/Corbis)

Havypen C. COVINGTON WAS LEAD COUNSEL FOR THE JEHOVAH'S
Witnesses at a time during which the exercise of their beliefs resulted in an
extraordinary number of appearances before the courts. Often defeated at
the local level, where prejudices were strong, Covington succeeded in win-
ning numerous victories at the U.S. Supreme Court for the Witnesses on
First and Fourteenth Amendment grounds, including at least two dramatic
reversals (Abraham 1994, 235; Martin 1993; Harrison 1978, 13). Coving-
ton is said to have presented 111 petitions and appeals to the Supreme
Court (Jehovah’s Witnesses 1993, 697) and to have won 85 percent of the 44
cases he brought before the Court (Quackenbush n.d.). Covington was as-
sisted in the United States by Louisiana’s Victor V. Blackwell (see Black-
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well 1976), another gifted attorney, and Covington sometimes assisted
W. Glen How, who successfully represented the Witnesses’ legal interests in
Canada. Covington is also known for helping boxer Muhammad Ali get a
ministerial draft exemption as a Muslim.

Standard biographical sources contain little information about Coving-
ton, whose life was largely dominated by his services to the Witnesses. Born
in Hopkins County, Texas, in 1911, Covington reported in an interview
with two fellow Witnesses that his father was a Texas Ranger who hoped
that his son would go into politics. Indeed, Covington reported that, when
he became interested in the Witnesses, he was working in a political job in
a Texas county clerk’s office, apparently at the same time he was pursuing a
law degree at the San Antonio Bar Association’s School of Law (now St.
Mary’s). Covington further reported that he passed the Texas bar a year be-
fore completing his law degree and joined a law firm. After moving to an-
other law office defending suits for the Maryland Casualty Company in San
Antonio, Covington became involved in defending a few Witnesses who
had been arrested for conducting a meeting as well as for helping Witnesses
in San Antonio, who, like Witnesses elsewhere, carried signs affirming their
leaders’ beliefs that religion was a “snare” and a “racket.” In addition to
their intolerance of religion in general, Witnesses often specifically identi-
fied the Catholic Church as the “whore of Babylon” described in the Bibli-
cal book of Revelation.

Covington was invited by the Witness leadership to attend their conven-
tion at Madison Square Garden in New York, where anti-Witness rioting,
largely led by the followers of Roman Catholic radio personality Father
Charles Coughlin, erupted. Covington’s testimony proved helpful in exon-
erating the Witnesses who had physically defended themselves, and group
leaders invited Covington to come to the Jehovah’s Witnesses’ “Bethel”
headquarters in Brooklyn in 1939, where he served until 1963. Initially, J. E
Rutherford was arguing most Witness cases, but Covington took an increas-
ingly leading role as the primary Witness attorney, and he was a member of
the board of directors and vice-president of the Watchtower Bible and
Tract Society at the time of Rutherford’s death.

Few roles could have done more to immerse a modern lawyer in the intri-
cacies of constitutional law than such service. The Jehovah’s Witnesses
(who did not formally adopt this name until 1914) grew out of the millen-
nial movements in nineteenth-century America when Charles Taze Rus-
sell, a former Pittsburgh merchant, began a series of Bible studies in which
he began to predict the imminent second coming of Christ. Although sev-
eral dates for this physical coming proved false, these dates were subse-
quently reinterpreted and spiritualized, and the movement continued under
the leadership of “Judge” J. E Rutherford, a one-time Missouri circuit judge,

COVINGTON, HAYDEN c. 135



who increasingly proclaimed the Witnesses to be the exclusive means of
salvation and other religious leaders to be frauds. The authoritarian Ruther-
ford—who, with most other American Witness leaders, was jailed under the
Espionage Act of 1917 during World War I but released after the war—was
also responsible for centralizing increasing power in the Witness headquar-
ters in Bethel, Brooklyn, where the Watchtower Society’s major printing
operation—the publisher of The Watchtower and Awake! magazines—was
also located. Jehovah’s Witnesses developed a number of unique doctrines
related to the end times, including the belief that 144,000 Witnesses would
rule in heaven while others would live in an eternal earthly paradise. Wit-
nesses also developed distinctive views of the relation of their members to
governmental authorities and popular culture (members do not give gifts on
Christmas or other holidays or celebrate birthdays), and they rejected a
number of tenets of Christian orthodoxy, including belief in the physical
resurrection of Christ, the trinity, the equality of Jesus with God, and the
existence of hell.

Expecting the imminent return of Christ, who was to usher in his millen-
nial rule in a new earthly Eden, the Witnesses under Rutherford and his suc-
cessor, Nathan Homer Knorr—a less educated leader with whom Coving-
ton was a rival for power and for whom he had little esteem (Bergman 1999,
9)—Dbecame increasingly evangelistic and helped expand the Witness pres-
ence to other countries, where they were often treated much more harshly
than in the United States. In addition to street preaching, their members
engaged in aggressive door-to-door solicitations and sales of materials pub-
lished by the Watchtower Bible and Tract Society, sometimes descending en
masse on a town to finish their solicitations before local authorities had an
opportunity to try to enforce antisolicitation laws and licensing require-
ments against them. Members often played phonograph records of record-
ings by their leaders denouncing other religions, especially Roman Catholi-
cism, and not surprisingly raising the hackles of those of other faiths.

Although this belief has since been somewhat modified to acknowledge
the legitimate role of governments in keeping order, the Witnesses believe
that governments, like established churches, are largely under the influence
of Satanic powers. The Witnesses accordingly oppose participation in wars;
they also view all Witnesses as full-time ministers whose kingdom activities
preclude such service. In addition, Jehovah’s Witnesses regard saluting the
flag as a form of idolatry forbidden by the Ten Commandments and prohib-
ited their children from participating, despite a host of laws making flag
saluting compulsory in public schools.

Judge Rutherford took the lead in the first flag-salute case to appear be-
fore the Supreme Court in Minersville School District v. Gobitis (1940). The

dramatic reversal of this decision in West Virginia Board of Education v. Bar-
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nette (1943) was probably as attributable to the widespread acts of violence
against the Witnesses that this decision sparked and to the change in the
world situation brought about by U.S. entry into World War II as to the ef-
forts of Hayden Covington in the latter case (Rutherford died in 1942).
Covington noted that “the reason that [the Minersville case] was lost was
not because of Brother Rutherford, but because of the times we were in”
(“Interview” 1978, 4).

During this same period, Covington represented Witnesses who were de-
nied permits to solicit from door to door (see Cantwell v. Connecticut [1940]
and Jones v. Opelika [II] [1943], overturning an earlier negative ruling
against the Witnesses in Jones v. Opelika [1] [1942]), or to solicit in company
towns (Marsh v. Alabama [1943]) or to preach on street corners; who were
accused of using “fighting words”; who were denied the right to demon-
strate, to use public gathering places, or to use sound trucks; who were ac-
cused of violating child labor laws for using their children to sell Witness
literature (one of the rare instances in which the Jehovah’s Witnesses lost;
see Prince v. Massachusetts [1944]); who were accused of sedition; who were
denied draft exemptions; who had been victims of mob violence, etc. In the
period when Covington was most active in arguing cases before the
Supreme Court, that body was paying increasing attention to the defense of
civil rights and liberties against both state and federal action, so many of its
decisions might have been the same no matter who argued the cases, but
Covington undoubtedly highlighted the legal issues involved, and he took
the lead in arguing that the Bill of Rights should apply equally to state and
national governments (Newton 1995, 133-135).

Covington, a tall, handsome man described in a Newsweek article as a
“Texas tornado with sea-green eyes,” was known as a dapper dresser who en-
gaged in animated arguments. A Supreme Court clerk noted that, “He may
not have done more talking than anyone I’'ve heard here, but he did more
calisthenics” (“Witness’'s Angle” 1943, 70; for a similar view, see Manwaring
1962, 224). Like many of his Witness counterparts going door to door, at
least in his early years as an advocate, Covington apparently valued forth-
rightness more than tact. The Newsweek article noted that Covington
thought that the dignity of the Supreme Court was “irrelevant to the legal
process” and observed that Covington glowered directly at Catholic
Supreme Court justice Frank Murphy when noting that “They [the Wit-
nesses| don’t preach in a dead language” (“Witness’s Angle” 1943, 68).

The reference to Murphy is fascinating, because, in an interview he gave
two days before his death, Covington noted that Murphy “got a good name
among us because he was always dissenting in cases in our favor.” Coving-
ton observed that an unnamed law review article had noted that, “if Justice
Murphy is ever sainted, it will be by the Jehovah’s Witnesses, not the
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Catholic Church. He was a notorious Catholic” (“Interview” 1978, 6).
Covington also referred favorably to General Louis B. Hershey, head of the
selective service system, whom Covington described as “honorable and fair
in his dealing with Jehovah’s Witnesses” (“Interview” 1978, 8; see also
Macmillan 1957, 186; and Blackwell 1976, 122, 133). By contrast, Coving-
ton identified Justice Felix Frankfurter—a Jewish justice who wrote the
opinion in Gobitis, was the lone dissenter in Barnette, and who generally
advocated a doctrine of judicial restraint that led to deference to legislative
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judgments—as “adverse,” “hostile,” “vicious,” “a hypocrite,” “an enemy,”
and “a pawn in the hands of the devil” (“Interview” 1978, 7, 14).

Covington reported one meeting in which he and Knorr met with Presi-
dent Harry Truman about a pardon for a Witness who had been convicted
of evading the draft. Covington claimed that Truman cursed and claimed to
have no use “for that SOB who didn’t want to die for his country in time of
war.” Apparently, Truman softened this view under the influence of Attor-
ney General Tom Clark, whom Truman later appointed to the Supreme
Court and whom Covington also regarded as a fair justice (“Interview”
1978, 11).

In 1950, Covington authored a pamphlet for the Watchtower Bible and
Tract Society entitled Defending and Legally Establishing the Good News. The
pamphlet, designed to help Witnesses who encountered legal problems, is
fascinating both for the range of issues it deals with and for its numerous
references to opinions throughout state court systems as well as in the U.S.
Supreme Court and foreign courts. In advice that may well have reflected
his own strategy in arguing before the courts, Covington urged Witnesses
who read his pamphlet to “be respectful and courteous” while showing no
“fear of men” (Covington 1950, 18). Indeed, Covington likened such ap-
pearances to successful “back-calls” on prospective converts and advised
that Witnesses were permitted to rise when the judge entered the room and
to take an oath to testify to the truth (Covington 1950, 19). Covington fur-
ther noted that, “In democratic lands we have found, as a refuge from
tyranny, the courts of the land. The foremost court to render aid by extend-
ing the constitutional shield of protection to Jehovah’s witnesses is the
Supreme Court of the United States” (Covington 1950, 30; for similar sen-
timents, see Blackwell 1976, 102). Moreover, although Witnesses did not
believe in military service or in such acts of civic participation as voting,
serving on juries, or saluting the flag, Covington noted that they “respect
the flag and the things for which it stands.” In arguments he apparently
used in his own appearances before the Supreme Court, Covington tied the
legal defenses of the Witnesses to a larger public good: “They have valiantly
fought on the [home front] in many lands for liberty for which the flag
stands, namely, freedom of speech, press, conscience, and worship of
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Almighty God, and they push these fights through the courts so as to main-
tain these liberties for all” (Covington 1950, 61; for an author who cites
similar arguments of Covington, which she views as somewhat “disingenu-
ous” in view of the Witnesses’ negative attitude toward secular govern-
ments—a way of “using the Devil’s weapons against the children of dark-
ness”—see Harrison 1978, 205-206; for similar arguments, see Blackwell
1976, 171).

Although Covington dealt in his pamphlet with many issues, he inexpli-
cably did not address the emotional cases involving blood transfusions,
which most Witnesses reject as part of the Biblical prohibition against “eat-
ing” blood.

While acknowledging that such teachings had sometimes proved false in
the past, Covington believed that, for the sake of unity, Witnesses were ob-
ligated to accept and obey Witness doctrines and policies until they were
changed (Franz 1991, 24-25). The irony of an intolerant and authoritarian
religious group grounding its arguments in the Bill of Rights has not been
lost on some scholars (McAninch 1987), but, given that Puritan settlers in
America valued their own religious freedom while denying it to others,
Witnesses are hardly unique in this respect.

The hard-driving Covington’s flamboyant style, and an alcohol problem,
possibly exacerbated by intense headaches (Quackenbush n.d.) or an inner
ear disease (Penton 1985, 324, n. 7), apparently brought him into increas-
ing conflict with Nathan Knorr, to whom Covington had conceded the
presidency of the Witnesses after Judge Rutherford’s death. In the early
1960s Covington left the Watchtower headquarters, moved to Cincinnati,
Ohio, with his wife and children and was for a time disfellowshipped, or ex-
communicated, before later being reinstated into the Witnesses. An inter-
view with Covington posted on the Internet is said to have taken place on
November 19, 1978, two days before his death (“Interview” 1978, 1); Cov-
ington’s memorial service at Bethel was not preached until the spring of
1980 (Penton 1986, 324, n. 7).

—John R. Vile
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COX, ARCHIEBALD

ARrcHIBALD Cox
AP Photo

(1912—

)

ArcHIBALD COX IS CONSID-
ered one of the great Supreme
Court lawyers of the twentieth
century. He earned that reputa-
tion as President Kennedy’s
highly principled solicitor gen-
eral, arguing dozens of landmark
cases in the nation’s highest
court. In the 1970s, Cox achieved
even greater national fame as the
first Watergate special prosecutor.
His trademarks were his bristly
crewcut, his stiff New England
bearing, his bow ties, and his ab-
solute integrity. Cox stood up to
President Richard M. Nixon in
demanding the release of tape
recordings that ultimately proved
Nixon’s complicity in the Water-
gate scandal. He took the posi-
tion that no man (not even the
President) was above the law, and
convinced the courts to adhere to
that principle. Cox came to rep-
resent, during a particularly trou-
bled time in U.S. government,
the embodiment of honesty and
integrity in public service.
Archibald Cox was born in
Plainfield, New Jersey, on May
17, 1912. From both sides of his
family, Cox inherited a reverence
for law and public service. His fa-
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ther, Archibald Cox Sr., was a well-respected copyright and patent lawyer
in New York City who helped to establish the “red cross” symbol as the
trademark for Johnson & Johnson. On his mother’s side, Cox was a direct
descendant of Roger Sherman, signer of the Articles of Confederation, the
Declaration of Independence, and the Constitution. (Sherman forged the
“Connecticut Compromise,” which broke the deadlock in the Constitu-
tional Convention.) Cox’s mother (née Frances Perkins) was the grand-
daughter of WirLiam M. EvarTs, famous nineteenth-century lawyer and
public servant from New York, who served as U.S. attorney general, secre-
tary of state, and U.S. senator from New York. Ironically, Evarts represented
President Andrew Johnson during his infamous impeachment trial in 1868
(see entry for William M. Evarts, below). The Evarts tradition of public
service would have a major impact on Cox throughout his life.

Archibald Cox grew up in the affluent town of Plainfield, New Jersey.
However, there was a decidedly New England component to his character.
His family spent summers in Windsor, Vermont, living in the old Evarts
homestead, a portion of which his mother had inherited. After attending
St. Paul’s preparatory school in Concord, New Hampshire (his great-grand-
father Perkins had helped establish that school), Cox attended Harvard
College. He did not excel academically, at least initially, satisfying himself
with “gentlemanly C’s” (Gormley 1997, 21). Yet Cox slowly resolved to be-
come a lawyer, and doubled that resolve when his father (at age fifty-six)
died unexpectedly during Archibald’s sophomore year.

At Harvard Law School, which he entered in 1934, Cox found his niche.
He earned the Sears Prize for achieving the highest grade average in the
first-year class. Cox also developed a great admiration for Professor Felix
Frankfurter, who later became a Supreme Court justice. Frankfurter empha-
sized the importance of government service and instilled in Cox a respect
for “great figures in the law” (Gormley 1997, 35). During Cox’s third year,
Frankfurter recommended Cox for a clerkship with the famous Judge
Learned Hand of New York, who had known Cox’s father in New York.
The clerkship with Judge Hand, in the federal district court in New York
City, became a turning point in Cox’s life.

Hand taught “not by precept, but by example” (Gormley 1997, 46). He
admonished his young clerk to revere the law, to respect legal precedent,
and to remain true “to these books about us” (Gormley 1997, 46). Although
his clerkship with Learned Hand lasted only a year, it influenced Cox for
the rest of his career.

In 1937, the same year he clerked for Judge Hand and was admitted to
the Massachusetts bar, Archibald Cox married Phyllis Ames, whom he had
met after a Harvard football game. Professor Felix Frankfurter sent a note,
which read, “My God, what a powerful legal combination!” (Gormley 1997,
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33). On one side, Phyllis Ames was the granddaughter of James Barr Ames,
noted dean of Harvard Law School in the 1890s. On the other side, her
grandfather was Nathan Abbott, founder of Stanford Law School.

After a brief stint at the prestigious Ropes Gray firm in Boston, with
World War II escalating, Cox took a series of government jobs in Washing-
ton as his own way of contributing to the war effort. In 1941, he was hired
as an assistant solicitor general under Charles Fahy. Professor Felix Frank-
furter had referred to this office as the “Celestial General”—it provided an
opportunity to represent the government in the nation’s highest court. Cox
viewed it as the ultimate honor for a lawyer in government service.

In Cox’s first case before the Supreme Court, Weber v. United States, 315
U.S. 787 (1942)—a California case involving the denial of old-age pen-
sions to resident aliens—Cox was directed to “confess error” on behalf of
the U.S. government. This was tantamount to the government admitting it
had erred in the court below, and requesting the Supreme Court to reverse
its victory. Confessing error was considered an easy “win.” Cox presented
the Weber argument in the Supreme Court, and, as he later recalled, “eight
justices jumped down my throat. . . . It must have verged on being a very
pathetic scene if you were at all sympathetic to the young man” (Gormley
1997, 52). The Court refused to accept the government’s “confession” of er-
ror. Cox lost the case. But it would be one of Archibald Cox’s few defeats in
the Supreme Court over the next forty years.

After World War II, Cox returned briefly to the firm of Ropes Gray in
Boston, thinking it would be for life. Within five weeks, he was invited to
join the faculty at Harvard Law School, where he would teach for a half
century. Cox became (initially) a leading labor law expert in the country,
authoring the first modern labor law textbook in print—Cases on Labor Law
(1948)—and handling labor arbitrations across the country. But he gradu-
ally merged his academic work with assignments in the public sphere.

Based on this growing reputation, in 1952 President Harry Truman
named Cox chairman of the Wage Stabilization Board, which was designed
to impose wage and price controls on defense-related industries and prevent
the country from slipping into economic chaos during the Korean War.
Cox remained chairman for only six months: When President Truman
overturned Cox’s board on a critical decision involving John L. Lewis of the
United Mineworkers, Cox resigned in protest, informing the president that
he could not in good conscience abide by the decision. In December 1952,
Cox returned to Harvard, believing that his excursions into public service
were over for good.

But Cox attracted the attention of a young senator from Massachusetts,
John E Kennedy, who turned to Cox for labor advice. Between 1957 and
1959, Cox traveled to Washington (in between teaching classes) to help
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Perry Masomn in
Novels aannd Films

When many Americans think of a trial at-
torney, they may be most likely to think of
Perry Mason, the fictional invention of
novelist Erle Stanley Gardner (1889-
1970). Gardner was born in Massachusetts
but grew up in Oregon and California,
where he “read law” and was admitted to
the bar in 1911.

Gardner practiced law in Oxnard, Cali-
fornia, until 1918, worked as a salesman
for Consolidated Sales Company until
1921, and then practiced in Ventura, Cali-
fornia, where he began writing for pulp
magazines, eventually abandoning his
practice in order to write full-time. Gard-
ner enjoyed traveling and could speak
Chinese fluently. When defending Chi-
nese clients for gambling, Gardner, who
knew police could rarely distinguish one
Chinese person from another, asked his
clients to move. Police who arrived at the
house of one of his clients named Wong
Duck ended up arresting someone else,
leading to a headline that read, “Wong
Duck May Be Wrong Duck,” and causing
an embarrassed district attorney to drop

charges (McWhirter 1998, 382).

Gardner’s first Perry Mason stories ap-
peared in 1933. By the time of his last
novel, published in 1973, Gardner had
published more than eighty. The popular
television series, in which Raymond Burr
starred as Perry Mason, began in 1957.

Much of the action in Gardner’s stories
takes place in the courtroom, with Mason
often dramatically eliciting unexpected
confessions from the guilty and almost al-
ways using the skills of his secretary Della
Street and private detective Paul Drake to
foil District Attorney Hamilton Burger.
Although modern trials, with their exten-
sive discovery rules, rarely embody such
high drama, Mason as embodied by Ray-
mond Burr has still become something of a
folk hero, presenting a positive view of a
lawyer with personal integrity who be-
lieves in, and fights for, his clients.
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Kennedy draft labor legislation and shepherd it through Congress. This ef-
fort culminated in the Landrum-Griffin Act, one of the landmark pieces of
labor legislation of the twentieth century. It turned out to be John E

Kennedy’s only major legislative accomplishment before running for presi-

dent in 1960.

During the 1960 campaign, Kennedy appointed Cox to head a group of
academic advisors known as the “Brain Trust.” This group of “academic

eggheads”—led by Cox—produced hundreds of speeches and position pa-
pers on behalf of the candidate. Cox was dispatched by Kennedy to sit with
his pregnant wife, Jackie, during the first televised debate with Richard
Nixon, as a symbol of the trust Kennedy reposed in his academic advisors.
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When Kennedy was elected president in the fall of 1960, he named Cox to
serve as his solicitor general—one of the top appointments in the Kennedy
administration.

[t was as solicitor general that Cox left an indelible print as one of the
great Supreme Court lawyers of the twentieth century. Although Cox was
initially skeptical of the appointment of the president’s brother, Robert E
Kennedy, as attorney general, Cox soon developed a warm relationship
with Robert Kennedy. Working in tandem with Robert Kennedy’s Justice
Department, Cox argued and won a host of landmark constitutional deci-
sions, many of them furthering the civil rights movement of the 1960s.

Cox made his debut as solicitor general in Burton v. Wilmington Parking
Authority, 365 U.S. 715 (1961). In that case, he convinced the Court that
the Fourteenth Amendment equal protection clause was broad enough to
outlaw racial discrimination by a privately owned coffee shop, located in a
state-owned parking garage in Wilmington, Delaware. Nervous at the
prospect of his first appearance as solicitor general, Cox drove to the park-
ing garage and noticed the flag of the United States and that of Delaware
flying above it. When Cox stood before the Supreme Court, he highlighted
this fact—although it appeared nowhere in the record. “Anyone who was
the victim of discrimination in this coffee shop,” Cox told the Court,
“could not escape the fact that the discrimination took place in a public
building and, literally, here, under the flag of the United States and of
Delaware” (Gormley 1997, 150).

When the Supreme Court handed down its decision in Burton, it noted
the existence of the flags flying over the roof. “The State has so far insinu-
ated itself into a position of interdependence with (the coffee shop),” wrote
Justice Tom Clarke, “that it must be recognized as a joint participant in the
challenged activity” (Gormley 1997, 151).

Cox quickly earned a reputation as one of the great solicitors general of
all time, the “Willie Mays” of Supreme Court lawyers (Gormley 1997, 181).
He argued more cases in the Court than any other lawyer of his era, more
than anyone since Joun W. Davis in the 1920s. Dressed in striped pants
and swallow-tail coat (the same formal attire that he had been married in),
Cox cut an impressive figure at the wooden Supreme Court lectern. He pre-
vailed in 80 percent of the cases he argued, and won 87.7 percent of the
cases in which government was amicus curiae, many of them important
civil rights victories (Gormley 1997, 191). Law clerks were known to line
up along the sides of the courtroom to watch him argue. He was often
known to lecture the Court in a professorial style. But his complete mastery
of the facts, his powerful brief-writing ability, his deep respect for legal
precedent, and his absolute honesty in presenting cases to the Court com-
bined to make him a rock-like figure in the well of the Supreme Court.
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A vacancy occurred on the Supreme Court in 1962, after Felix Frank-
furter suffered a devastating stroke. Robert Kennedy suggested Cox for the
vacancy. President Kennedy instead selected Arthur Goldberg, his secretary
of labor—stating that he had made a commitment to Goldberg. It was un-
derstood, however, that Cox would be next in line. Explained Kennedy
confidant Arthur Schlesinger Jr., “Had Kennedy lived, he would have ap-
pointed [Cox] to the Supreme Court. He had it on his mind” (Gormley
1997, 181).

In a series of “sit-in” cases—involving protests at Southern lunch coun-
ters that had refused to serve African-Americans—Cox initially found him-
self at odds with Attorney General Robert Kennedy. Kennedy was sympa-
thetic with the sit-in protestors and wanted to take swift action to support
them. Cox, however, was troubled by the Civil Rights Cases of the 1880s,
which held that the Fourteenth Amendment did not reach purely private
conduct (which included discrimination by private lunch counters). Cox
felt uncomfortable telling the Court to ignore one hundred years of prece-
dent, however distasteful. Instead he proceeded to win each of the sit-in
cases on narrower grounds, waiting for Congress to enact comprehensive
civil rights legislation to moot the issue. He accomplished his goal in Bell v.
Maryland, 378 U.S. 226 (1964), and Griffin v. Maryland, 378 U.S. 130
(1964), persuading a slim majority of the Court to sidestep the nettlesome
Civil Rights Cases and rule on behalf of African-American demonstrators on
narrower grounds.

In the landmark reapportionment cases, Cox once again clashed with the
Kennedy Justice Department and the White House that had appointed
him. Cox had convinced the Supreme Court in Baker v. Carr (1962) that
the Fourteenth Amendment was broad enough to allow the Court to hear
challenges to state reapportionment plans, many of which had become
greatly skewed in terms of population. But Cox was haunted by Justice
Frankfurter’s vehement dissent in Baker, arguing that the federal govern-
ment should stay out of state “political questions.”

The Kennedy administration favored an aggressive stand in the reappor-
tionment cases. In many states, legislative districts had not been redrawn
for decades, disadvantaging urban populations that were predominantly
Democratic turf.

Yet Cox proceeded cautiously. For two centuries, the Supreme Court had
stayed out of state reapportionment matters. He refused to advocate abrupt
change, which might jeopardize the Supreme Court as an institution. In his
view, it was up to the Court to decide if (and when) to break with prece-
dent in the reapportionment cases. Attorney General Robert Kennedy de-
clined to second-guess Cox—he knew that Cox was viewed as “integrity in-
carnate”; he had enormous credibility within the Court. Robert Kennedy
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thus allowed the solicitor general to argue on narrow grounds and remain
true to his convictions.

In the historic case of Reynolds v. Sims, 377 U.S. 533 (1964), the Court
struck down a particularly skewed Alabama legislative apportionment
scheme, easily endorsing the “one person, one vote” principle—which
required that all legislative districts be roughly equal in population. Cox
had stuck to his principles. And the Court had made its own break with
precedent.

Throughout the truncated Kennedy administration, Archibald Cox
maintained a close working relationship with the president. When
Kennedy was faced with a particularly thorny legal issue, he would jokingly
instruct his brother the attorney general, “Bobby, ask Archie” (Gormley
1997, 163).

The last telephone call that President John E Kennedy ever made from
the White House was to his solicitor general, Archibald Cox, on November
21, 1963, at 6:45 p.m. The next day the president left for Houston, and then
Dallas (Gormley 1997, 182).

After President Kennedy’s assassination, Cox won a pair of major victo-
ries in the Supreme Court—in Heart of Atlanta Motel, 379 U.S. 241 (1964),
and Katzenbach v. McClung, 379 U.S. 294 (1964)—upholding the land-
mark Civil Rights Act of 1964. Cox took the unusual step of defending the
Civil Rights Act under the commerce clause, to avoid the “state action” is-
sue that had plagued him in the sit-in cases. He argued that Congress had
broad authority under its commerce power to enact sweeping prohibitions
against racial discrimination by hotels, restaurants, and other places of pub-
lic accommodation. Cox won these cases unanimously, paving the way for
implementation of the greatest civil rights legislation in American history.

In 1965, Cox assisted Attorney General Nicholas Katzenbach in drafting
the Voting Rights Act, then successfully defended that piece of civil rights
legislation in South Carolina v. Katzenbach, 383 U.S. 301 (1966). He argued
that case even after tendering his resignation and leaving behind the office
that he loved, believing that President Lyndon Johnson should be permit-
ted to name his own solicitor general.

Shortly after his return to Harvard, Cox found himself heading a com-
mission to examine the sources of campus unrest and violence at Columbia
University in New York, writing a report entitled “Crisis at Columbia.”
From 1969 through 1972, Cox became de facto president and trou-
bleshooter at Harvard, as protests over the Vietham War and student riots
swept across his own university.

By 1973, student disruptions had subsided; Cox was looking forward to
returning to quiet teaching duties. On the day before his sixty-first birthday,
Cox received a telephone call from Elliot Richardson—a former student
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who had become President Richard M. Nixon’s newest attorney general—
asking him to serve as special prosecutor in the case involving the Water-
gate scandal. Seven prominent lawyers and judges had already turned
Richardson down. Cox told his wife, Phyllis, “Somebody clearly has to do
it . .. maybe there’s no one better to do it than a sixty-year-old tenured law
professor who isn’t going anywhere (in public life) anyway” (Gormley 1997,
240).

Cox was appointed with bipartisan support in the Senate. As Watergate
special prosecutor, he worked doggedly to unravel the mystery of the Wa-
tergate break-in and determine if President Nixon (and other top adminis-
tration officials) had participated in a criminal cover-up. After the exis-
tence of a White House taping system was revealed, Cox subpoenaed nine
critical tape recordings that he believed were essential to prove (or dis-
prove) the president’s complicity in the Watergate cover-up.

President Nixon’s attorneys refused to turn over the tapes, citing execu-
tive privilege. Cox appeared in front of Judge John ]. Sirica, in the sixth-
floor ceremonial courtroom of the federal district court in Washington, ar-
guing forcefully that no citizen—not even the president of the United
States—should be above the law.

“This is a grave and dramatic case,” Cox told the hushed courtroom. Un-
der the U.S. legal system, “judges apply the same law whether the case is
great or small.” Cox quoted from the great English jurist Bracton, “Non sub
homine sed sub Deo et lege” (“Not under man, but under God and the law”).

Judge Sirica sided with Cox, directing the president to turn over the
tapes. The U.S. Court of Appeals affirmed. On the eve of the deadline for
President Nixon’s lawyers to file an appeal in the Supreme Court—CQOctober
20, 1973—Nixon ordered Attorney General Elliot Richardson to fire Cox.
Richardson refused and resigned, as did his deputy, William Ruckelshaus.
Solicitor General Robert Bork executed the order to fire Cox, in what came
to be known as the “Saturday Night Massacre.” This action unleashed a
firestorm of public protest, which led to the appointment of a new special
prosecutor (Leon Jaworski), the release of dozens of damning White House
tapes, and the ultimate unraveling of the Nixon presidency.

Archibald Cox, who had stuck to his principles, became a national hero.

After Watergate, Cox continued to argue important cases before the
Supreme Court, often appearing pro bono. He represented the citizens’
group Common Cause in defending the Federal Election Reform Act of
1974, culminating in a partial victory in Buckley v. Valeo, 424 U.S. 1
(1976). He represented the University of California in the celebrated Bakke
case, 438 U.S. 265 (1978), establishing that affirmative action programs in
higher education were constitutional, under appropriate circumstances.
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Cox served as chairman of Common Cause for twelve years, urging the
passage of comprehensive campaign finance reform. In 1987, Cox published
The Court and the Constitution, which received glowing reviews. He contin-
ued to teach at Harvard Law School and Boston University School of Law
until age eighty-five. Although he was passed up for federal judgeships sev-
eral times and was never appointed to a seat on the Supreme Court, Cox
was widely regarded as one of the great Supreme Court lawyers in U.S. his-
tory. His absolute integrity and his adherence to the rule of law gave him a
powerful credibility that was unmatched in the history of the highest court.

Like his great-grandfather, William M. Evarts, Archibald Cox was the
rare public servant “who did not seek office, but let it seek him.” He did not
promote himself for career advancements or federal appointments. Yet
when called upon (during the Kennedy years and Watergate) to protect the
institutions of government, he did so forcefully and masterfully. Having
risen to the challenge, on each brilliant occasion, he indelibly shaped the
future of U.S. history.

— Ken Gormley
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CUMMINGS, HOMER S 'TITLILEK

HoMmer Stirre CUMMINGS,
who would serve as U.S. attorney
general during the introduction
of the New Deal, was born in
Chicago, Illinois, on April 30,
1870. He received his Ph.B. from
Yale University in 1891 and an
LL.B. in 1893. He was admitted
to the Connecticut bar in 1893
and practiced in Stamford, Con-
necticut, where he also served as
mayor from 1900 to 1902 and
from 1904 to 1908. He was state’s
attorney for Fairfield County,
Connecticut, from 1914 to 1924
and was a corporation counsel
from 1908 to 1912 and from 1925
to 1932. He was chair of the
Democratic National Committee
from 1919 to 1925 and a delegate
to the Democratic National Con-
ventions of 1900, 1904, 1924,
1932, 1936, 1940, and 1944. He
was appointed attorney general of
the United States by President
Franklin Roosevelt on March 4,
1933, and served until January 2,
1939. He died on September 10,
1956.

Homer Cummings was the
only child of Uriah Cummings
and Audie Stillé Cummings. His
mother traced her ancestry back
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to Emma Smith (Van) Ostrom and the famous Knickerbocker Dutch Van
Nostrom family of New York. His father’s family had come to Massachusetts
in 1627 and traced their lineage back to “Red” Comyn, a rival of Robert
Bruce’s for the crown of Scotland in the early fourteenth century. Uriah
Cummings was an unusually talented individual. An industrialist, writer,
historian, successful inventor, leading scientific expert on cement, he was
also an avid supporter of the American labor movement and one of the
most prominent Indian specialists in the United States. Uriah Cummings’s
versatile accomplishments, his civic awareness, and his humanitarian quali-
ties profoundly influenced his son (Mazza 1978, 1-10).

Cummings received his early education at Heathcote School in Buffalo,
New York. As a student at Yale, Cummings began to struggle with the ques-
tions of law and politics that would later dominate his life and career. Influ-
enced by his father’s championship of labor, Cummings focused his studies
on the history of American capitalism. He was concerned that large trusts
and monopolies posed a threat to the free-enterprise system and exploited
workers. Not only should corporations be required to adhere to fair business
codes and market regulations, Cummings concluded, but American pros-
perity ultimately rested on protection of the working classes and a more eq-
uitable distribution of the wealth generated by capitalist enterprise (Mazza
1978, 12-13). He would later champion these causes in his politics and his
legal advocacy.

After completing his legal studies at Yale in 1893, Cummings was admit-
ted to the Connecticut State Bar Association and began practice as an asso-
ciate in the law offices of the state’s attorneys, Samuel Fessenden and Galen
Carter. Two years later, Cummings was named partner in the firm of Fes-
senden, Carter, and Cummings. On June 27, 1897, he married Helen
Woodruff Smith, the daughter of a talented New York financier and leading
reform Republican, and the couple had a son, Dickinson Schuyler Cum-
mings, born June 17, 1898.

Inasmuch as his partners spent a large part of their time as prosecutors for
the city and state, Cummings handled a high percentage of the firm’s cases.
The firm was regarded as one of the elite appellate firms in the state, and
Homer Cummings gained a reputation as a brilliant litigator, handling
many of the most important cases in the state (Swisher 1972, xv). In one
early, well-publicized case in 1896, Cummings successfully represented the
town of Darien, Connecticut, in a suit against its own town selectmen, who
refused to hold a town meeting to elect a new tax collector as required by
the city charter. In another case, involving his defense of a woman who was
the victim of an assault, Cummings’s eloquent closing led to an ovation
from courtroom spectators (Mazza 1978, 20).

In 1900, Cummings left his partners and began a solo practice. He had
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become a prominent silver Democrat and an avid supporter of William Jen-
nings Bryan, a position that was at odds with the Republican views of his
former partners. That same year, he was elected mayor of Stamford, a posi-
tion that he held for three terms. At the time of his election he was thirty
years old, the youngest individual to ever hold the office of mayor. Joining
other major urban progressives of the era, Cummings championed govern-
ment reform and challenged corporate structures when necessary to protect
public interests. He broke the local utility’s monopoly, secured safety regu-
lations for public transportation, professionalized and modernized the city’s
fire and police departments, established public swimming facilities and
parks, and reorganized the municipal government. In addition, he initiated
investigations into meat slaughterhouses and butcher shops in the city,
urged the city to pass legislation regulating the humane treatment of ani-
mals, and argued for food inspectors to ensure that products sold in the city
were safe (Mazza 1978, 73). In July 1902, Cummings proposed that the city
acquire land for a public park, but the Common Council split on a 4—4 vote
over whether to purchase the land. Cummings broke the tie with his own
vote. As a tribute to Cummings’s progressive reforms as city mayor, the park
was named in his honor in 1927.

Despite Cummings’s growing political and professional prominence, his
marriage to Helen Smith ended in divorce in March 1907. Two years later,
on December 16, 1909, Cummings married Marguerite T. Owings, an heir
to a silk manufacturing fortune. Continuing his private practice while serv-
ing as mayor, in 1909, Cummings also organized the law firm of Cummings
& Lockwood with his close friend, Charles D. Lockwood.

On July 1, 1914, Cummings was appointed state’s attorney for Fairfield
County, a position he held until he resigned in 1924. Cummings gained na-
tional notoriety as a prosecutor for entering a nolle prosequi in the 1924
case of State v. Israel. Harold Israel was accused of shooting a priest. The ev-
idence against him was staggering. He had been identified by witnesses, he
was in the area of the murder at the time it occurred, he was found with the
gun used in the crime, and, after extensive interrogation, he confessed to
committing the murder, although he later recanted and professed his inno-
cence. In the face of what appeared to be an open-and-shut case, Cum-
mings conducted his own exhaustive investigation and eventually decided
not to prosecute. In a lengthy statement to the court explaining his deci-
sion, Cummings meticulously rebutted the circumstantial evidence against
Israel and discounted his confession as the product of a coercive interroga-
tion of a defendant with diminished mental capacity. Cummings argued to
the judge that “it is just as important for a state’s attorney to use the great
powers of his office to protect the innocent as it is to convict the guilty.”
The dramatic case and Cumming’s courtroom performance was later drama-
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tized in a 1947 movie, entitled Boomerang!, starring Dana Andrews and
Arthur Kennedy.

Cummings’s growing reputation as a brilliant litigator, a progressive
mayor, and later an effective state’s attorney eventually catapulted him into
national politics. In 1900, he was elected as chair of the Connecticut Dem-
ocratic party and the state’s national committeeman, where he was an avid
supporter and important advisor to Democratic presidential candidate
William Jennings Bryan. In 1902, he ran for an at-large Connecticut seat in
the U.S. House of Representatives and successfully molded the state party
platform around the progressive ideals he had come to accept: direct elec-
tion of senators, direct primaries, the secret ballot, condemnation of special
interest groups, stronger antitrust enforcement, and a forty-hour workweek.
Following a national trend, however, Republicans swept Connecticut in
1902, and Cummings was defeated. During the next fourteen years, Cum-
mings served in various capacities in the national Democratic party. He was
elected vice-chair of the party in 1913 and head of the Democratic Speak-
ers Bureau in 1916; he served as an important campaign advisor to Alton
Parker during the 1904 presidential election, to Bryan again in 1908, and to
Woodrow Wilson in the 1912 and 1916 elections. He ran for the U.S. Sen-
ate in 1916 but was again narrowly defeated in a state that went solidly Re-
publican. Despite this, his close ties to Wilson led to his selection as chair
of the Democratic National Committee in 1919. In that capacity, he deliv-
ered the keynote address to the 1920 Democratic Convention in San Fran-
cisco, a speech that won him national acclaim as a gifted orator and promi-
nent figure in Democratic politics. He continued to chair the party until
1925, when he decided to rededicate himself to his private law practice.

After a seven-year absence from politics, in which Cummings concen-
trated on corporate law and litigation, he returned to the national political
arena in 1932 as an advisor to the campaign of Franklin D. Roosevelt.
Cummings and Roosevelt had been close friends and political allies in
Democratic party politics since they first met during the Wilson campaign
in 1912. On March 28, 1933, Cummings resigned from Cummings & Lock-
wood, and Roosevelt appointed him to become the fifty-fifth attorney gen-
eral of the United States. During his six years as attorney general, Cum-
mings transformed the Department of Justice and was the crucial figure in
the battle between the Court and the Roosevelt administration over the
constitutionality of New Deal programs and policies.

Cummings reorganized the Justice Department and modernized its opera-
tions. He abolished or merged several of its divisions, reorganized and
strengthened the Federal Bureau of Investigation, and created the Office of
Legal Counsel, a new division that was given responsibility for drafting the
formal legal opinions of the attorney general and rendering legal advice to
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executive department officials. These responsibilities were transferred from
the solicitor general’s office, and the latter was given exclusive control over
the federal government’s appellate litigation. By centralizing control over
appellate litigation, Cummings transformed the solicitor general’s office
into a strategic resource for controlling agency policymaking and a powerful
force in shaping federal judicial policy. Cummings also began a comprehen-
sive review and update of the federal rules for practice and procedure in fed-
eral courts and reformed the federal prison system, establishing the Alcatraz
[sland prison in San Francisco Bay in 1934 as a model prison for hardened
criminals.

As attorney general, Cummings personally argued few cases before the
Supreme Court, but he was closely involved in overseeing the government’s
most important litigations. During his first three years as attorney general,
the Supreme Court invalidated more than thirteen major pieces of legisla-
tion at the heart of the administration’s New Deal agenda. Indeed, the
Court’s opposition to the New Deal was so broad based that between 1934
and 1936 the Justice Department, for the only time in history, lost more
cases than it won before the Court. Undeterred, Cummings hoped to con-
vince the Court to reverse its Lochner-era jurisprudence, which had sup-
ported laissez-faire individualism, and uphold key elements of the New
Deal, or, short of that, to see resignations from the Court so as to allow
change through appointments. But after the Court struck down three more
major pieces of New Deal legislation in early 1936, Cummings agreed to
lead a more overt assault on the Court. He and Assistant Attorney General
RoserT H. Jackson advanced the administration’s infamous Court-packing
bill, aimed at expanding the size of the Court from nine to fifteen members.
Although Cummings defended the plan as a measure to promote efficiency
on the Court, it was a clear attempt to mute Court resistance to the admin-
istration’s policy agenda. Cummings admitted in Senate testimony to the
Senate: “We are facing not a constitutional but a judicial crisis . . . (in
which) the deciding vote of one or two judges has nullified the will of Con-
gress, has overruled the approval of the President . . . and has run counter to
the sentiment of the country” (Clayton 1992, 124).

Cummings also delivered a series of public addresses attacking the Court
and its Lochner-era jurisprudence. In a 1935 address to the American Bar
Association, Cummings argued that the Court “does not operate in a legal-
istic vacuum,” that it is only one of several interpreters of the Constitution
in the U.S. system (Cummings 1936). Later, in a 1937 radio address defend-
ing the Court-packing bill, he argued that the Court was “but a coordinate
branch of Government. It is entitled to no higher position than either the
legislative or the executive. If the Constitution is to remain a living docu-
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ment and the law is to serve the needs of a vital and growing nation, it is es-
sential that new blood be infused into our judiciary” (Cummings 1937).

The administration’s efforts to expand the size of the Court proved un-
necessary in the end; the Court began upholding key elements of the New
Deal in spring of 1937. Cummings’s litigation and public-relations strate-
gies, however, were crucial for pressuring the Court and forcing its eventual
reversal. Cummings’s tenure as attorney general also ushered in a new era in
the relationship of that office to the White House. Previous attorneys gen-
eral had been more removed from White House policymaking. Cummings’s
close personal relationship with the president, his unabashed advocacy of
New Deal programs, and his creation of the Office of Legal Counsel as an
institutional mechanism for harmonizing White House policy with Justice
Department legal positions became the model for a more partisan style of
attorney general in contemporary U.S. politics (Clayton 1992). Many of
Cummings’s accomplishments as attorney general are recounted in a 1937
book, coauthored by Cummings while he was attorney general with histo-
rian Carl McFarland, entitled Federal Justice. The book was at that time the
most extensive history of the office of attorney general and the Department
of Justice and has been an important resource for subsequent scholars and
historians.

Homer Cummings resigned as attorney general on November 15, 1939.
Thereafter he reorganized the firm of Cummings & Lockwood in Washing-
ton, D.C., and continued as counsel until the time of his death in 1956.
The firm of Cummings & Lockwood is still thriving in Connecticut.

—Cornell W. Clayton
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CURTIS, BENJANMIN ROBERBINS

BenjaMmIN RoBBins CuURTIS,
best known for his dissenting
opinion in Dred Scott v. Sandford
(1857), practiced law in Boston
both before and after his six-year
tenure on the U.S. Supreme
Court. His contemporaries con-
sidered him to be the foremost at-
torney in Boston, in Massachu-
setts, and perhaps in the United
States. The Curtis family was de-
scended from William and Sarah
Curtis, who emigrated from En-
gland in 1632 on the ship Lyon
and settled in Massachusetts in
1639. They were an old family, re-
spected, and of solid Puritan
stock.

Benjamin Robbins Curtis was
born November 4, 1809, in Wa-
tertown, Massachusetts. He was
the son of Benjamin Curtis III
and Lois Robbins. He had one
brother, George Ticknor Curtis,
who was born November 28,
1812. His father was a ship cap-
tain whose ship was lost at sea

(1809-1874)

-
\

BenjaMmiN RoBsins CURTIS
Collection of the Supreme Court of the United States

when Benjamin was five years old. His mother, the daughter of a manufac-

turer and storekeeper in Watertown, supported the family by operating a

dry goods store and a small circulating library.

As a boy, Benjamin took full advantage of his mother’s circulating library.

He read widely and demonstrated from a young age superior intellect and

reasoning ability. He first attended a school run by Samuel Worcester in
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Newton, Massachusetts, then Mr. Angier’s school in Medford. There, he
was a classmate of John James Gilchrist, who became the chief justice of
the Superior Court of New Hampshire and then chief justice of the U.S.
Court of Claims. One of Benjamin’s teachers was John Appleton, who be-
came chief justice of Maine.

His early years were spent reading and engaging in the usual activities
and pursuits of boys at that time. He was a well-rounded young man, but his
voracious appetite for books, both fiction and nonfiction, set him apart
from his peers. It was obvious that he had extraordinary potential. He was
destined for Harvard College and a legal career.

Curtis entered Harvard in 1825, when he was sixteen years old. His
mother could not afford the tuition, so she moved to Cambridge and ran a
boarding house for Harvard undergraduates. She also received financial as-
sistance from Benjamin’s uncle, George Ticknor. Ticknor was Benjamin’s
father’s half brother and a professor of belles lettres at Harvard. Benjamin
had a close, lifelong relationship with his uncle. They corresponded regu-
larly until George Ticknor’s death in 1870. While at Harvard, Curtis was a
member of several clubs, and he won the Bowdoin essay competition prize
in his third year. He graduated second in his class in August 1829 and en-
tered the law school at Harvard the following month. He won a second
Bowdoin award in 1830, while studying law.

Curtis entered the law school the same month JosepH Story began lec-
turing there. Story was instrumental in strengthening the law curriculum
and instituted the practice of holding moot courts. Curtis excelled in the
moot courts. In 1831, about a year and a half before completing his degree,
Curtis left Harvard to practice law in the small country town of Northfield,
Massachusetts. He assumed the law practice of John Nevers, who became
sheriff. Since he was not yet admitted to the bar, he practiced in the offices
of Wells & Alvord in Greenfield. He and James C. Alvord became close,
life-long friends. His motive for leaving Harvard stemmed in part from his
desire to court Eliza Marie Woodward, of Hanover, New Hampshire. She
was the youngest daughter of Curtis’s paternal aunt, who was the wife of
William H. Woodward, treasurer of Dartmouth College during the famous
legal dispute Dartmouth College v. Woodward (1819). He and Eliza were
married May 8, 1833. They were married for eleven years and had five chil-
dren. Eliza died in 1844. Two years later, Curtis married Anna Wroe Curtis,
a distant relative. They were married for sixteen years and had three chil-
dren. Anna died in 1860, and the following year Curtis married Maria
Malleville Allen, grandniece of the Reverend Eleazar Wheelock, D.D.,
founder of Dartmouth College. The couple had four children.

As was his family, Curtis was a member of the Unitarian faith. In the
1860s, he joined the Episcopal church. Curtis studied religion as he studied
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law—seriously and with dedication. Once, when he was practicing law in
Northfield, a visitor noticed an open Bible in his office and commented (in
jest) that it was a strange book for a lawyer to read. Curtis replied, “Then I
pity the lawyers; for those who are ignorant of the principles inculcated in
that book cannot be thoroughly furnished for the duties of the profession”
(Curtis 1879, 1:326). Throughout his life he always offered a silent prayer
for wisdom and guidance before taking his seat on the bench or charging a
jury (Curtis 1879, 1:326).

While at Northfield, Curtis developed a diverse practice. He also read
widely in the law. He attended the spring and summer 1831 terms at Har-
vard, then returned to Northfield, where he continued his studies while
practicing law. He completed his legal studies, graduated from Harvard, and
in September 1834 was admitted to the bar at Northampton. Shortly there-
after he moved his family to Boston, where he practiced law with Charles
Pelham Curtis, a distant relative and the father of his second wife, Anna. In
1836, he was admitted as a counsellor before the Supreme Judicial Court of
Massachusetts.

Curtis excelled at the bar and quickly became known as one of Boston’s
finest attorneys. He practiced law in Boston from 1834 to 1851, when he
became a U.S. Supreme Court justice, then again from 1857 until his death
in 1874. In a letter to a friend in 1831 he described the law as a “noble sci-
ence,” which he loved “unaffectedly” and which he “studied closely”
(Leach 1955, 255). He also became one of the leading members of Boston
society. He was elected a fellow of the Harvard Corporation and, along with
Joseph Story, was a founding member, officer, and trustee of the Mt.
Auburn Cemetery Corporation.

Although he was not active in party politics, he became embroiled in the
politics of the times. He was a fervent supporter of the Union and defender
of the Constitution when abolitionism and secessionism threatened both.
He firmly and unyieldingly defended the rule of law embodied in the Con-
stitution throughout his legal career. Whenever possible, he sought to pre-
vent sectional strife and to keep the Union intact.

In 1836, when he had been in Boston for only two years, he argued the
case Commonwealth v. Aves before the Massachusetts Supreme Court,
presided over by Chief Justice Lemuel Shaw. In this case he defended the
right of a slaveholder from Louisiana to hold a slave while visiting Massa-
chusetts, a free state, and to take the slave (a six-year-old girl named Med)
back to New Orleans against her will. He argued that the rule of comity
among nations gives the right of private property in a slave that Massachu-
setts must recognize. Although he personally believed that slavery violated
natural rights and could be enforced only by positive law, he also believed
that since Article IV of the Constitution embodied the concept, it was his
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duty to support it. The Massachusetts Supreme Court ruled against him.
Chief Justice Shaw asserted that the concept of property following the
owner applies only to commodities that are considered everywhere to be
property. This did not apply to slaves.

Curtis may have lost the case, but his eloquence, lucid arguments, careful
analysis, and comprehensive discussion of the issue were impressive and re-
inforced his reputation as a first-rate attorney. Throughout his professional
life he always prepared thoroughly, exhaustively researched his topics, care-
fully developed his arguments, and delivered clear, reasoned presentations
from premise to conclusion, all without a superfluous word. His dignified
demeanor and the force of his arguments captivated his audiences. He was a
legal craftsman and orator of consummate skill. DaANIEL WEBSTER wrote of
him in 1849: “His great mental characteristic is clearness; and the power of
clear statement is the great power at the bar” (Curtis 1879, 1:83).

Curtis continued to hone his legal skills and master new legal fields. He
built a comprehensive law practice that included commercial law in the
state courts, and maritime, insurance, bankruptcy, and patent law in the
federal courts. He represented primarily large private corporations that
were engaged in trade and manufacturing and were concerned about gov-
ernment regulation of commerce. His legal practice helped foster the devel-
opment of marine insurance corporate law. Between 1836 and 1851, he ar-
gued many cases before the Circuit Court of the United States for the First
Circuit, with Justice Joseph Story presiding, many cases before the U.S. Dis-
trict Court, and 138 cases before the Supreme Court of Massachusetts

He was elected to the lower chamber of the Massachusetts legislature in
1851 and served on the judiciary and conference committees. He drew up a
plan to revise the state’s judicial proceedings and chaired the commission
that implemented it. His commission framed a new code of court proce-
dure, the Massachusetts Practice Act of 1851, which put the state, along
with New York, in the forefront of state legal reform efforts.

As a conservative Whig, he supported Daniel Webster’s 1840 presidential
election bid. In 1844, he wrote a treatise for the North American Review sup-
porting Webster’s argument that states could not repudiate their public
debt. He also gave public addresses supporting Daniel Webster’s position in
favor of the Compromise Acts of 1850, including the controversial Fugitive
Slave Act of 1850.

When U.S. Supreme Court justice Levi Woodbury died in 1851, Presi-
dent Millard Fillmore, with the wholehearted concurrence of Secretary of
State Daniel Webster, nominated Curtis to fill the seat. Their first choice
was Curtis’s friend and fellow attorney Rurus CHoatk, but Fillmore and
Webster knew Choate would not accept the position. Curtis was nomi-
nated to the Court on September 22, 1851, as an interim appointment, was
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formally nominated on December 11, and was confirmed by the Senate on
December 20, 1851. He served six terms on the Court, from September
1851 to September 1857. He left a lucrative law practice to sit on the
Court, and very early in his tenure he realized that the salary would be in-
sufficient to support his large and growing family. Although he was popular
in Washington society, he did not particularly enjoy his life there, and he
missed his family and his newly purchased farm. In addition, his tempera-
ment was more suited to the practice of law than to the work of the Court.

Justice Curtis began his tenure as a U.S. Supreme Court justice riding cir-
cuit. He was assigned to the First Circuit, Justice Story’s former circuit,
which comprised Maine, New Hampshire, Rhode Island, and Massachu-
setts. His belief in the supremacy of the Constitution and national law, in-
cluding the Fugitive Slave Act of 1850, earned him the nickname “the
slave-catcher judge.”

Judicial and legal scholars agree that, had he remained on the bench,
Benjamin Curtis would have become one of the great justices. His opinion
of the Court in Cooley v. Board of Wardens of the Port of Philadelphia (1851),
in which he articulated the doctrine of selective inclusion when interpret-
ing the commerce clause of the Constitution, is a fine example of his legal
craftsmanship. In that opinion, he asserted that the commerce clause does
not exclude states from exercising authority over minor, local commerce,
such as pilotage. States have the authority to regulate pilotage into bays,
rivers, and harbors, until Congress decides to regulate it. In other words, lo-
cal problems should be addressed locally and national problems should be
addressed in Congress.

He considered serving on the Court much less taxing and time-consum-
ing than practicing law. Thus, he had the opportunity to pursue other inter-
ests. He edited Reports of Cases in the Circuit Courts of the United States
(1854), and one of the earliest compilations of condensed Supreme Court
decisions, the 22-volume Decisions of the Supreme Court of the United States
(1856). He is best remembered, however, for his dissent in Scott v. Sandford
(1857), the case in which Chief Justice Roger Taney ruled that blacks were
not citizens, that Congress did not have the authority to regulate slavery in
the territories, and that Dred Scott’s status as a slave did not change by his
residence in a free state.

In his dissent, Curtis refuted each point in Chief Justice Taney’s opinion.
He demonstrated that blacks had been citizens under the Articles of Con-
federation and also under the Constitution. He concluded that Congress
had the power to regulate slavery in the territories, and Dred Scott’s free-
dom should be established. This is a reversal of his argument for the defen-
dant in Commonwealth v. Aves in 1836. In that case he asserted that the
rule of comity among nations gave the right of private property in a slave
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that Massachusetts must recognize. In his Scott dissent, he argued essen-
tially Chief Justice Lemuel Shaw’s opinion in the 1836 case—that the con-
cept of property following the owner applies only to commodities that are
considered everywhere to be property, and this does not apply to slaves.
Slavery can only be enforced through positive law, and should a slave
owner remove his slaves to a locality in which slavery is not sanctioned by
law, the relationship of master and slave no longer applies. The laws of the
local jurisdiction apply. These conflicting positions can be reconciled by
viewing them in the light of Curtis’s firm belief in the supremacy of the
Constitution and his staunch defense of the Union. In each case he be-
lieved that his argument was the appropriate one to achieve his goal of pre-
serving the Union from secessionist threats.

After the Dred Scott decision was announced and all of the opinions read
in open court, Curtis gave a copy of his dissent to a reporter. Unbeknownst
to him, the other opinions were not immediately made public. This created
a furor in the press. When he discovered that his was the only opinion
made public, he wrote to Chief Justice Taney requesting a copy of Taney’s
opinion. Taney refused. The resulting conflict made him lose confidence in
the Court and cemented his decision to resign.

Upon his resignation from the Court in 1857, Curtis again practiced law
in Boston. By now his legal reputation was affirmed, and his practice
thrived. The majority of his work was as a consulting attorney. His sterling
reputation and sound advice earned him large fees. Between 1857 and his
death in 1874, he argued fifty-four cases before the U.S. Supreme Court,
seventy-nine before the Supreme Court of Massachusetts, and many in the
lower courts. Three of his most significant arguments before the U.S.
Supreme Court were in Paul v. Virginia (1868), Hepburn v. Griswold (1869),
the most noted of the legal tender cases, and Virginia v. West Virginia
(1870).

During the Civil War he firmly adhered to the Nationalist Whig philoso-
phy, although by that time the Whig party was in disarray and he had be-
come a Democrat. He strongly supported the Union, although in 1862 he
published a pamphlet, Executive Power, in which he criticized President
Lincoln’s Emancipation Proclamation and his suspension of the writ of
habeas corpus. He argued that no emergency justified such a loss of liberty
or sanctioned such an increase of the president’s war powers.

In 1869, President Andrew Johnson was impeached for, among other
charges, violating the Tenure of Office Act of 1867 by firing Secretary of
War Edwin M. Stanton. WiLLiam Evarts, Thomas Nelson, Henry Stan-
bery, and Benjamin Robbins Curtis were Johnson’s attorneys. Curtis pre-
sented the opening arguments in defense of Johnson’s actions, speaking for

five hours on April 9 and 10, 1869, before the Senate and Chief Justice
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Salmon P. Chase. He argued that impeachment was not a political process
but a judicial one under Article III, Section 4, of the Constitution. Presi-
dent Johnson did not violate the Tenure of Office Act of 1867 when he
fired Stanton, because Stanton was a Lincoln appointee and the Act did
not cover that specific situation. He also asserted that Andrew Johnson be-
came president in his own right when Abraham Lincoln died; as president,
he had the right to fire political appointees; and the Tenure of Office Act
would be declared unconstitutional were it to be challenged in court.
History records the result of the trial. After Johnson was acquitted, he of-
fered Curtis the position of attorney general, but Curtis declined. Five years
later he also declined to be an attorney in the Geneva Arbitration. Instead,
he continued to practice law. In 1872 and 1873, he gave a series of lectures
at the law school at Harvard on the jurisdiction and practice of the federal
courts. His health failed, and he died at his residence in Newport, Rhode Is-
land, of a brain hemorrhage on September 15, 1874. He is buried in Mt.
Auburn Cemetery in Cambridge, along with members of his family, his
friends, including Joseph Story, and other luminaries of the bench and bar.
His papers are at the Library of Congress, the American Antiquarian Soci-
ety, and the Harvard Law School Library.
—Judith Haydel
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CUSHING, CALERB

CaLeB CUSHING
Corbis

(1800-1879)

CaLEB CUSHING WAS KNOWN
throughout his life as much for
his controversial views on
slavery as for the role he
played as a statesman and po-
litical leader. Cushing negoti-
ated important international
treaties and served in the leg-
islature of his home state of
Massachusetts and in the U.S.
Congress. He organized and
led a force in the Mexican-
American War, served as the
attorney general of the United
States, and acted as legal advi-
sor to four presidents.
Cushing’s family could trace
its lineage directly back to
Matthew Cushing, who came
to the colonies in 1638 from
Hardingham, England. His
grandson, the second Caleb in
the line, was a delegate at the
Constitutional Convention of
1778. This Caleb was John
Newmarch Cushing’s grand-

father. John Newmarch was drawn to the seas early in his life, leaving for-
mal education to pursue trading in Europe and the West Indies. He met and
married Lydia Dow, and their firstborn and only surviving son was the third
Caleb in the family, born on January 17, 1800.

In 1802, John Cushing moved the family from Salisbury, where the fam-
ily had lived since coming to the colonies, to Newburyport, where Caleb
would spend much of his life. Caleb began studies at Harvard College in
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1813 at age thirteen, and four years later he matriculated as one of Harvard
Law School’s first students. After his first year of law school, Caleb decided
that what interested him about the law were the applied elements of its
practice. So, in September 1818, he entered an apprenticeship with
Ebenezer Mozeley, a distinguished attorney and statesman. After three years
of study and work, Cushing was admitted to the Massachusetts bar.

By 1821, Cushing was a regular contributor to the influential North
American Review in addition to publishing several volumes, both original
and translated, on contracts and maritime law, most notably his translation
of Robert Pothier’s A Treatise on Maritime Contracts of Letting to Hire (1821).
In 1821, on his return to Newburyport, he met his future wife, Caroline
Elizabeth Wilde, daughter of Judge Samuel Sumner Wilde (a Federalist who
presided over the Supreme Court of Massachusetts and would later take is-
sue with his son-in-law’s version of democracy), although the couple did
not marry until three years later.

In 1824, the same year as his wedding, Cushing was selected to the Mas-
sachusetts General Court as a representative from Newburyport, where he
was known for his sharp wit and powerful debating skills. In the fall of
1825, Cushing was elected to the state senate, where he served on the judi-
ciary committee and was recognized for his “knowledge of the law, sound-
ness of judgment, and effective presentation of a case” (Fuess 1923, 65).
However, in his early career, Cushing was not always successful in his litiga-
tion, due in part to his inability to connect with those in the jury.

After two failed attempts at gaining a seat in Congress, Cushing again
took a seat in the General Court in 1828. The following year, Cushing and
his wife took leave for a year, traveling throughout Europe. He returned to
the United States in 1830 with renewed vigor and energy, but within two
years he had again lost a campaign for Congress and had also lost his young
wife. Cushing remained a widower until his own death in 1879.

In 1834, on his third attempt, Cushing was finally elected to Congress as
a member of the new Whig party. It was around this time that Cushing be-
gan to write and speak on the issue of black servitude. Although Cushing
was not in favor of slavery, he denounced the abolitionist movement be-
cause of its potential ill effects on the Union. He argued that it was not the
place of the North to interfere with the South’s interpretation of the still
rather new Constitution. As the new opposition Whig party entered the
government, Cushing—as a strong political player in this new opposition—
was sure that at age thirty-four he had secured his place on the national po-
litical scene. Having acquired his seat in the House of Representatives, he
remained at the Capitol for four terms, from 1834 to 1842. During his terms
in the House, Cushing was chair of the Committee on Foreign Affairs. He
was known to participate in virtually every debate that went to the legisla-
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Splittines Hairs

Philadelphia lawyer George Wharton Pep-
per, one-time law professor at the Univer-
sity of Pennsylvania and a Pennsylvania
senator, married the daughter of Dr.
George Park Fisher, a Yale history professor
who enjoyed telling stories about old New
England attorneys. One of his favorites
centered on Roger Sherman, who told the
court that his adversary was no more able
to make an attempted distinction than to
split a hair with a penknife.

After his opponent plucked a hair from
his beard, split it with his pocketknife, and
held it up for the court to observe, Sher-
man retorted, “I said a hair, sir—not a bris-

tle” (Pepper 1944, 37).
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tive floor and was considered a persuasive and influential orator and a

leader of his party.

In 1842, Cushing found himself twice acting as counsel to President John

Tyler before the House. The first of these occasions resulted from a debate

over a tariff increase. When the president’s secretary, John Tyler Jr., ap-

peared in front of the House to summarize the chief executive’s objections
to the bill, Cushing rose to his defense both in the chamber and in subse-
quent writings. Fuess writes that Cushing, “who was now recognized as

Tyler’s spokesman in the House, rose to justify the President, quoting exten-

sively from The Federalist to prove that the President’s course was in full ac-
cord with the plan of the founders of the republic” (Fuess 1923, 1:350).

The second incident arose from a resolution “requiring the Secretary of

War to communicate certain reports relative to the affairs of the Cherokee
Indians” (Fuess 1923, 350). When the secretary stated that such disclosure
would not be in the best interest of the public, Tyler’s political opponents in

the House took issue with this withholding of information. Cushing once

more defended the executive’s decision, acting in his capacity as an attor-

ney. In a debate that clearly outlined the Whig’s political views of the day
in regard to the proper balance of the executive and the legislative
branches, Cushing argued that the secretary of war was fully within his

rights to withhold information of national import and that the House had

neither the right nor the means to compel disclosure.
In 1843, President Tyler sent Cushing’s name before the Senate three

times for confirmation as secretary of state. Each time, the Senate strongly

defeated the nomination. After this series of failures, Cushing was relieved

to receive an appointment as minister to China. He left the United States,

spending seventeen months traveling through the Far East and securing
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several treaties that opened important Chinese ports to American trading
vessels. On his return, Cushing took an extended trip through the North-
west Territories to settle boundary disputes and secure protection for
traders. Not long after he returned from this expedition, Cushing, at age
forty-five, raised a regiment and headed south to fight in the Mexican-
American War. Before leaving on this venture, he was again chosen as a
representative to the General Court of Massachusetts and took his seat that
autumn before leaving for the war. He left for the war in 1847, but by the
time he and his troops reached Mexico City, the fighting had come to an
end.

In May 1851, Cushing helped to pass a bill in the Massachusetts legisla-
ture incorporating Newburyport as a city, at which point Cushing was
elected its first mayor. In 1852, Cushing was appointed associate justice to
the Supreme Court of Massachusetts. In preparation for taking his seat on
the bench, Cushing read the entire series of the Massachusetts Reports in
only six weeks. Those who sat on the bench with Cushing commented on
his extensive knowledge of the law and his ability to recall obscure parts of
the legal code. He often eagerly took on written opinions that the other
justices viewed as tedious and dull. That same year, he took part in the suc-
cessful presidential campaign of Democratic candidate Franklin Pierce. On
February 25, 1853, Cushing was rewarded for his work in the Pierce cam-
paign, receiving an appointment as the attorney general of the United
States.

Cushing made several important changes to the office of attorney gen-
eral. He was the first attorney general to give up his private practice on en-
tering his new office and the first to be paid the same salary as other cabinet
officers (Baker 1992, 57). In addition, he expanded the duties of the office.
Although he did so partly at the request of the secretary of state, the New
York Evening Mirror noted that he was referred to as “Richelieu” for aggran-
dizing his power (Baker 1992, 73). At Secretary Marcy’s behest, pardons, le-
gal and judicial appointments, and extraditions were relocated to the office
of the attorney general. He also wrote voluminously on issues of political
import during this time. Unlike his predecessors, who often offered brief
opinions on political and legal questions, Cushing went beyond a brief
statement of the facts. At the end of his four years in office, his writings
filled three full volumes (about 760 pages each) in the Official Opinions of
the Attorneys General of the United States, more than any other attorney gen-
eral before or since.

Among these opinions were suggestions on how to expand the federal ju-
diciary. He argued that the then-current circuit court structure, in which
the Supreme Court judges literally rode circuit around the states to hear
cases with two district court judges, was ineffective. The justices found the
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additional task of riding circuit arduous and often could not make it to all
the necessary venues, forcing the district court judges to hold court them-
selves. Cushing suggested a modification to the system, with nine judges ap-
pointed to sit permanently at the head of each circuit, leaving the Supreme
Court justices on the bench in Washington, D.C. Although the politics of
the time held up the reformation of the circuit court system, when the cir-
cuits were reformed in 1869, the system mirrored the suggestions put forth
by Cushing a decade earlier.

Of particular significance during his time in office (1853-1857) was the
question of slavery. Cushing argued that, although slavery was not neces-
sarily a “positive good,” he viewed the servitude of blacks as “an economic
system which the southern plantation owner should be allowed to main-
tain if he so desired” (Fuess 1923, 2:153). More important, Cushing argued
that radical abolitionists were as much a threat to the union as were the
slave owners. He chose to frame the issue in terms of states’ rights and eco-
nomics, avoiding the morality of servitude altogether. At the president’s re-
quest, Cushing authored an opinion addressing the issues that would later
be addressed in the Dred Scott v. Sandford case of 1857. In addition to his
writing on the slavery issue, Cushing also wrote and published opinions on
whether an aggressive force can “rightfully make use of the territory of a
neutral state for military purposes, without the specific consent of the neu-
tral government” (Fuess 1923, 2:168). This published opinion, entitled
Concerning British Recruitment in the United States, is considered to display
his “legal knowledge and argumentative powers at their best” (Fuess 1923,
2:167).

During this period, Cushing was considered one of the most powerful
cabinet members of Pierce’s administration. In his first year, he prepared
and argued seventeen cases on behalf of the United States involving claims
to the gross amount of $45 million against the United States. On complet-
ing his term as attorney general in 1857, Cushing had single-handedly
taken what had previously been considered a rather unimportant cabinet
position and transformed it into a powerful tool for political change. It was
said that “his training as a lawyer and judge, his long experience in legisla-
tion, his intimate association with great men, had all provided him with a
background which was incalculable value to the government” (Fuess 1923,
2:186).

On his return to New England in 1858, Cushing entered into private
practice with Sidney Webster. Not long after, he again found himself in the
lower chamber of the Massachusetts legislature. Meanwhile, the slavery
question was coming to a climax nationwide. After the Supreme Court is-
sued its decision in Dred Scott, Cushing felt confident that his approach to
this debate would become the law of the land. However, ABRAHAM LIN-
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COLN’s victory in the presidential election of 1860 changed his mind, and
he became convinced that there would be no way to save the Union,
which was at the core of his antiabolitionist position. In the time between
the November election and Lincoln’s inauguration, Cushing was sent to
the South by President Buchanan to request a delay in the passing of the
secession ordinance. By the time he arrived on December 20, the Southern
states had signed the order. The act of secession hit at the very heart of
Cushing’s pro-Union sentiments and signaled his official break with
Southern sympathizers.

As the Civil War progressed, Cushing acted as legal assistant to Lincoln,
consulting in various affairs of war. Throughout the war, in addition to his
role as legal advisor to the president, Cushing was called in to act as counsel
and issue written opinions for various members of the cabinet.

Between 1861 and 1865, Cushing also argued several interesting and im-
portant cases before the Supreme Court. Most important among these was
McGuire v. Massachusetts (1865). Cushing argued this case before the
Supreme Court in December 1865 and reargued it the following February.
McGuire was accused of keeping a dwelling exclusively for the storage and
sale of liquor, and under a Massachusetts statute he had been convicted and
severely fined. It was Cushing’s contention that the Massachusetts statute
under which McGuire had been convicted was unconstitutional, as it was
contrary to the notion of contracts established by the Constitution. He ar-
gued that the prohibition of intoxicating liquors would be both impossible
and inadvisable, causing greater harm than good. Although Cushing’s argu-
ment was vigorous and caught the attention of the public, his claim was de-
nied and the conviction was upheld. The Court argued that, although the
provision may have seemed outdated, it was properly enacted and violated
no provision of the federal Constitution.

Having reentered private practice, Cushing came to be called “the repre-
sentative public lawyer in the country.” At this stage he accepted few re-
tainers and confined his practice almost exclusively to arguing before the
Supreme Court. He had reached a level in private practice that had rivaled
the work he had done in public service. Even as his private career flour-
ished, Cushing still took on even the most menial of public service tasks.

In 1866, Cushing argued DeHaro’s Heirs v. United States. The case in-
volved a claim for a large tract of land in the city of San Francisco. The le-
gal talent drawn into this case included two U.S. senators, the attorney gen-
eral, and two ex-cabinet members. The case, which was argued over the
course of 1866 and 1867, dealt with legal documents that had been drawn
up in Spanish by the claimant’s father. Cushing’s command of the Spanish
language dominated the courtroom argument and ultimately helped his
clients win their case.
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In Goodyear v. Providence (1868), Cushing acted as counsel for the defen-
dants, protesting that the hard rubber patents held by Goodyear resulted in
a practical monopoly. This suit was an outgrowth of an earlier dispute in
which DanieL WEBSTER, who was attorney for Goodyear, secured a favor-
able verdict that gave his client control over the production and use of vul-
canized rubber. Again, Cushing was successful in securing a victory for his
clients.

Probably the most famous case of Cushing’s career was Gaines v. New Or-
leans (1868). Cushing argued this case, forty years in the making, before the
Supreme Court in 1861 for the sixth time. Mrs. Myra Gaines was the
daughter of wealthy Southern landowners. Her father abandoned her and
her mother not long after she was born, although he returned a few years
later and placed his daughter in the care of a friend. On his death, there was
a question as to whether Mrs. Gaines could properly claim the lands her fa-
ther had left behind. Her husband, General Gaines, pursued the matter, and
although she lost much of her wealth in pursuing this real estate, she even-
tually won title and recovered her lost assets. The length and notoriety of
the case held the public interest for years, although it was ultimately Cush-
ing’s ease and grace in the courtroom that secured the favorable verdict.

In 1871, at age seventy-one, Cushing was once again called into service
by the government. President Ulysses S. Grant asked Cushing to issue an
opinion on the claims made against the Alabama, the Florida, and other
vessels that had been built under British registry and later flew under the
Confederate flag. On issuing his opinion in this matter, Cushing was ap-
pointed senior counsel for the United States and attended an international
conference in Geneva, where he brokered a compromise that enabled both
the United States and Great Britain to come away from the hearings with-
out loss of dignity.

In December 1873, President Grant nominated Cushing to be chief jus-
tice of the Supreme Court. The nomination was offered to two individuals
before it fell to Cushing. However, Cushing’s earlier antiabolitionist writ-
ings and the grudges of old political enemies quickly rose to the surface, so
Cushing asked Grant to withdraw his name from the confirmation process.
According to one source, this is the “most notable instance in our history of
a rejection for high office on purely partisan grounds” (Hough 1964, 628).
Soon thereafter, Cushing took leave to Spain, where he had been ap-
pointed ambassador. He retired from this post in 1877 and died of a pro-
longed illness two years later, on January 2, 1879.

Cushing’s command of the law was unparalleled in his day. Although his
courtroom appearances tended to be matters of civil litigation and claims,
his work as an attorney went far beyond the courtroom. His role as political
and legal advisor to four presidents, his work in foreign countries as negotia-
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tor and treaty maker, and his voluminous writings and legal opinions all
combine to make a remarkable lawyer and statesman.
—Elizabeth Mazzara
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IDANA, RICHARID HENRY, JIR.

(1815-1882)

Ricaarp HENRY DANA JR.
Corbis

BETTER KNOWN TODAY FOR HIS
literary accomplishments, Rich-
ard Henry Dana Jr. was also one
of the most prominent American
trial lawyers of the middle years of
the nineteenth century, specializ-
ing in international law.

Dana was born on August 1,
1815, in Cambridge, Massachu-
setts, the oldest of four children of
Richard Henry Dana Sr., a poet
and essayist and founder of the
North American Review, and Ruth
Charlotte Smith Dana, formerly
of Taunton. His grandfather,
Francis Dana, had been a dele-
gate to the Continental Congress,
the first U.S. minister to Russia,
and chief justice of the Massachu-
setts Supreme Court.

After the death of his mother
in 1822, the young Dana endured
the strict and sometimes cruel
discipline of a succession of local
private grammar schools until, in
July 1831, he entered Harvard
College. During his junior year,
the shy, sensitive youth suffered
an attack of measles, which so
weakened his eyesight that he
could not read. Restless, he en-
listed in August 1834 as a com-
mon sailor on the brig Pilgrim, a
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sailing vessel bound around Cape Horn for California. Returning home two
years later much matured, a hardened and healthy young man of twenty-
one resumed his undergraduate studies and graduated from Harvard College
in June 1835, taking prizes in English prose composition and elocution.

Long-haired, bronzed, and broad-shouldered, the short, stocky Dana was
at this stage of his life robust, both physically and intellectually, and radi-
ated charm and sincerity. He enrolled in the law school presided over by
Supreme Court justice JosEPH STORY and simultaneously assisted Professor
Edward T. Channing in teaching elocution to Harvard undergraduates. In
February 1840, he entered the Boston law office of Charles G. Loring, who
later became a prolific publicist in the field of international law. Utilizing
extensive notes kept during his time at sea, he took time from his continu-
ing legal studies to author a manuscript published by Harper Brothers later
that year as Two Years before the Mast, an unconventional account of mar-
itime life from the perspective of an ordinary sailor, a work that soon
brought the twenty-five-year-old Dana considerable fame, even more in
England than in the United States.

A vyear later, in 1841, Little, Brown of Boston published Dana’s 225-page
treatise, The Seaman’s Friend, which at once became a standard reference
work on maritime law, both in the United States and in England. Mean-
while, Dana opened his own law office, specializing in admiralty cases. Suc-
cess was almost immediate, and the young author-lawyer soon felt prosper-
ous enough to marry. Sarah Watson of Hartford, Connecticut, became Mrs.
Dana on August 25, 1841, and in time they had six children.

During the first two decades of his adult life, Dana, in keeping with his
family’s Federalist heritage, remained a conservative Whig, an admirer of
DaNieL WEBSTER, and a severe critic of the local radical abolitionists. In
June 1848, however, friends talked him into chairing a Free Soil Society
meeting in Boston, which led to his becoming a delegate to the national
Free Soil party convention in Buffalo, at which he played a prominent role
in the vice-presidential nomination of Charles Francis Adams, a family
friend. Accepted thereafter as a leader among Massachusetts Free Soilers,
and later influential among the Republicans of his state, Dana continued
sporadically to allow politics to draw him away from his law practice, which
had the effect of diminishing his eminence within his profession without
satisfying his incessant craving for appointment and sometimes for election
to high public office. Too fastidious, proud, and rigid to adapt to the rapidly
increasing democratization of American politics, he was useful as an advisor
and speaker for others who sought elective office, but he made a poor can-
didate himself. And, despite his need to support a growing young family and
a sizable contingent of impecunious relatives, he continued his involve-
ment in the liberal Free Soil movement, which so alienated many wealthy
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New Englanders that it limited his ability to earn more than an average in-
come for his time and location. According to a sympathetic biographer, he
was for many years known as “the counsel of the sailor and the slave—per-
sistent, courageous, hard-fighting, skillful, but still the advocate of the poor
and the unpopular” (Adams 1890, 1:129).

Perhaps the best example of Dana’s determination always to put principle
before expediency was his connection with the famous Boston fugitive
slave cases of the period 1851-1854. After Congress passed the controver-
sial Fugitive Slave Act of 1850, it was inevitable that Southern slavehold-
ers would attempt to compel enforcement of that law in Boston, the center
of the abolitionist movement. In 1851 a black man called Shadrach was ar-
rested on the charge of being a fugitive slave. Dana represented him pro
bono before the local U.S. commissioner, but a trial never took place be-
cause Shadrach was set free by a mob and escaped to Canada. Dana then
devoted considerable time to five separate trials defending local citizens ac-
cused of participating in the affair (Adams 1890, 1:179-183, 195-198; Gale
1969, 155).

In 1854, Dana eloquently defended Anthony Burns, charged with being a
fugitive slave from Virginia. Burns was nevertheless returned to slavery and
Dana, for his trouble, was assaulted on a Boston street by thugs and seri-
ously injured, an occurrence that for the first time made him locally popular
among a majority of Bostonians. Indeed, by dramatizing the issues involved
in the seizure and return to Southern slavery of alleged fugitives, he had
greatly assisted the antislavery cause in New England (Gale 1969, 155-156;
Adams 1890, 1:262-288, 300-330, 344-346; Shapiro 1961, x).

Elected a delegate to the 1853 Massachusetts constitutional convention,
Dana emerged that summer as the dominant force at the convention
among many distinguished lawyers and political leaders, including Rurus
Cnoatg, Charles Sumner, Henry Wilson, Anson Burlingame, Joel Parker,
and Benjamin E Butler. Again his law practice suffered from his public-
spiritedness and all for naught; the revisions recommended by the conven-
tion were defeated in the November election (Adams 1890, 1:229-230,
233-251, 290-295).

Restoring his debilitated law practice to good health, Dana damaged his
own health. Although he won a famous victory in the landmark case of the
Osprey (1854), establishing the maritime rule governing the passage of
steamships and sailing vessels (Dana 1968, 2:662-663), most of his practice
was not lucrative, impelling him to devote most of his waking hours to legal
labors, which led to his falling ill in July 1859, essentially from overwork.
On the advice of his physician, he embarked at once on a round-the-world
tour by way of Panama, California, Hawaii, China, Japan, Egypt, Greece,
Italy, and England, which absented him from the United States for 433
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days, until his arrival in New York City on September 27, 1860, at which
time, refreshed, he resumed his law practice (Adams 1890, 2:176-247).

Soon after ABRAHAM LincoLN became the first Republican president
early in 1861, Dana was appointed to the position of U.S. attorney for
Massachusetts, in which capacity he prepared and tried the celebrated
Boston Prize Cases of the Civil War era, including the case of the Amy War-
wick, which resulted in a decision of inestimable importance (Veeder 1903,
2:907-928).

From the time that seven Southern states seceded from the Union during
the winter of 1860—1861, and an attack on Fort Sumter in South Carolina
precipitated civil war, President Lincoln and his advisors persistently main-
tained that the subsequent struggle was no more than a widespread insur-
rection, or rebellion, and thus an internal matter, undeserving of recogni-
tion or any other action by foreign governments. At the same time, the
Lincoln administration claimed belligerent rights under international law,
not only against the Southern “rebels,” but also against foreigners who at-
tempted to assist them, including the right to close Southern ports by a
naval blockade and the right to seize and condemn as prizes of war all for-
eign vessels and their cargoes violating the blockade, even though the exer-
cise of such belligerent rights was bound to imply the existence of a state of
war between two nations.

Called to Washington in 1863 to defend the government’s maritime pol-
icy, Dana was faced with a daunting task. He had to convince skeptical
Supreme Court justices that the U.S. government might, under interna-
tional law, exercise belligerent rights of search, seizure, and confiscation of
blockade runners without violating its claim that the Southerners were
merely citizens in arms against its authority, whose so-called Confederate
States government was a nullity under international law and who therefore
had no belligerent rights or any legitimate claim to foreign recognition.

At the outset of the trial, in which several lawsuits by owners of foreign
vessels seized by blockaders were combined, it was widely assumed that the
government’s two positions—that no actual war as defined by international
law existed, and that while endeavoring to quell the Southern rebellion it
was nevertheless entitled to exercise all of the belligerent rights recognized
by international law as belonging to a nation at war—were irreconcilable.
Either the Supreme Court would have to rule that the Civil War was justum
bellum (real war)—the announcement of which would encourage foreign
governments eager to grant full diplomatic recognition to the Confederate
regime to do so at once, with increased military aid to follow, resulting al-
most inevitably in a permanent division of the American Union—or the
Court would accept the administration’s claim that the Civil War was not
“real war” under international law, in which case it would be obliged to in-
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validate the Northern naval blockade of the South and all searches and
seizures of prizes of war resulting from it. This would require the reopening
of the Southern ports, resulting in the exchange of hoarded cotton for
vastly increased military supplies from foreign sources and the appearance
in the South of foreign mercenaries, which would likely insure the success
of the rebellion. Either way there was great danger that an adverse Supreme
Court decision would contribute to democratic government, as Lincoln put
it at Gettysburg, “perish[ing] from the earth” (Adams 1890, 2:266-270,
2173-274, 332, 413-415, 418).

Richard Henry Dana’s greatest service to his country was his carefully
prepared argument and eloquent presentation of it before the U.S. Supreme
Court that convinced a majority of the justices that the U.S. government
could constitutionally, without violating international law, treat the Con-
federates at the same time both as rebels and as belligerents without provid-
ing the owners of ships caught in the naval blockade, or their governments,
any just cause of complaint. Indeed, the majority opinion of the Court
closely followed not only Dana’s reasoning, but also the very language of his
brief. It was a triumph with the most momentous consequences (Shapiro
1961, 119-122, 225-226).

During his tenure as U.S. attorney for Massachusetts, Dana took on the
task of editing a new edition of Henry Wheaton’s classic text on interna-
tional law, a project on which he labored diligently for more than two years
when permitted to do so by his official duties. Although the compensation
he ultimately received from the publisher scarcely matched his research ex-
penses, he performed his editorial duties with his usual thoroughness, digest-
ing the unwieldy mass of material added to the deceased Wheaton’s original
work by William Beach Lawrence in editions published in 1853 and 1863.
While greatly reducing the size of the treatise, Dana provided new material
and contributed exhaustive essays (the most influential of which dealt with
the Monroe Doctrine) comparable in learning and in concise presentation
to Wheaton’s own writings. Unfortunately, Dana neglected to give credit to
Lawrence’s massive compilations of authorities that had so weighted down
the two previous editions so that both Wheaton’s family and his publisher
had sought a different editor. The wealthy Lawrence filed a lawsuit alleging
plagiarism and literary piracy and launched a relentless public attack on
Dana that lasted from 1866 until Lawrence died in 1881. Although Dana
was ultimately exonerated on all but a few technical counts, Lawrence’s in-
terminable lawsuit, and his long-lasting deluge of vitriolic letters to newspa-
pers and public figures, blighted the final fifteen years of Dana’s life
(Shapiro 1961, 155-159; Adams 1890, 2:282-327, 389-461).

Feeling the added burden of brief service in the Massachusetts legislature,
and strongly disagreeing with President Andrew Johnson’s post—Civil War
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reconstruction policies, Dana resigned as U.S. attorney on September 29,
1866, and sought once more to rebuild his private law practice. He took
only a short recess in 1867 when he accepted an appointment to act with
his old friend WiLLiam M. EvarTs in representing the U.S. government in
the treason trial of former Confederate president Jefferson Davis, a trial sev-
eral times postponed on the recommendation of Dana and others, until the
charge was finally dropped (Adams 1890, 2:338-341).

In 1868, as a reform candidate to oust the notorious Benjamin E Butler
from Congress, Dana was the recipient of a typical Butler onslaught of men-
dacious mudslinging, in which his nemesis, Lawrence, eagerly joined. Fur-
ther handicapped by his lifelong notion that to solicit public office was dis-
honorable, he lost the election by a large margin (Adams 1890,
2:342-348).

From this time on, his hopes for further public service fading, Dana de-
voted himself with decreasing enthusiasm to his law practice. In the age of
the Robber Barons, a Boston Brahmin, as Dana’s friend Henry Adams
lamented, was no more than an archaic irritant. Remonstrances by
Lawrence with a former law partner, Secretary of State Hamilton Fish, pre-
vented Dana’s appointment as counsel to the U.S. delegation at the Al-
abama Claims arbitration at Geneva, Switzerland, in 1871 and 1872, and
Dana’s nomination in 1876 by President Ulysses S. Grant to be U.S. minis-
ter to Great Britain, which momentarily reinvigorated his ambition for
high office, was rejected by the Senate as a result of strenuous opposition by
Lawrence, Butler, and Simon Cameron, chairman of the Foreign Relations
Committee, who sneered at Dana as “one of those damn literary fellers”
(Adams 1890, 2:362-377).

Briefly consoled by an appointment to act as counsel to the U.S. delega-
tion meeting at Halifax, Nova Scota, during the summer of 1877 to settle a
dispute over the Atlantic fisheries, Dana vainly opposed an excessive award
to Canada, made possible by the ineffectiveness of the U.S. delegate and
the unethical collusion of the Canadian and British delegates. Thereafter
he seemed to lack vigor or a sense of purpose. In 1878, he abandoned his
law practice and moved with his wife and two daughters to Paris, and then
to Rome, expressing an intention in the evening of his life to author a trea-
tise on international law. While lackadaisically engaged in this work, he
died of pneumonia on January 6, 1882 (Shapiro 1961, 183-186).

As a lawyer, Dana was notable for meticulous preparation even for trials
involving the most mundane issues, totally immersing himself in judicial
precedents and the opinions of publicists, and then arguing at great length
the cases of his clients with such eloquence and learning that his exhorta-
tions were almost irresistible to judges and juries alike. A perfectionist, he
prepared and presented all of his cases without assistance from clerks or ju-
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nior colleagues, personally locating and copying every legal reference,
preparing every witness, taking every deposition, and laboriously compos-
ing and reworking all of his arguments before he offered them in court. He
was the most persistent and tenacious of advocates; one observer remarked
admiringly that it “seemed at times as if the only way to get rid of a lawsuit
in which he was concerned was to have it decided in favor of his client”
(Dana 1968, 2:134-147; Shapiro 1961, 46).

Year after year, and always with cool courtesy, he relished going to court
against leading members of the Boston bar, sometimes opposing two or
more of them together, frequently emerging from such trials as the winner;
yet his code of honor and his pride in his profession would not allow him to
profit exorbitantly from his practice or to confine it to matters of great mo-
ment. Hence he remained throughout his life without great wealth, supple-
menting his professional practice by delivering paid lectures, struggling
with debt, and shrinking from opportunities to win further fame and for-
tune out of fear of financial failure (Shapiro 1961, 16, 21, 53-54, 107). As a
result of these limitations, Dana’s work as a lawyer had but little impact on
the future of U.S. jurisprudence, and his brief periods of official activity pro-
duced no great reputation as a statesman. Nevertheless, compared with
contemporaries, he deserves to be considered a lawyer of the first rank,
whose greatest contributions were his advocacy of human rights in the
Boston fugitive slave cases and his successful defense before the Supreme
Court of the government’s military and foreign policies during the Ameri-
can Civil War.

—Norman B. Ferris
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IDARIROW, CLARENCEK

(1857-1938)

CLARENCE DARROW

Clarence Darrow (standing) , principal witness before the Judiciary Committee of the House during hearings on
the McLeod Bill, which would abolish the death penalty in Washington, D.C., 1 February 1926. (Library of
Congress)

PERHAPS THE FIRST TRIAL LAWYER OF NATIONAL RENOWN, CLARENCE
Darrow built his reputation as a friend of labor and a fiery orator. He later
became a household name for his role in both the Leopold and Loeb “thrill-
killing” case, and the defense of John T. Scopes, a Dayton, Tennessee,
schoolteacher who had attempted to teach the theory of evolution to his
students.

Darrow was born in Kinsman, Ohio, on April 18, 1857. His father,
Amirus Darrow, made a career of furniture making and was also an ardent
abolitionist. Emily Darrow, his mother, worked as a homemaker and as a
proponent of women’s rights. Each instilled in Clarence the value of educa-
tion, and at age sixteen he enrolled in Allegheny College in Meadville,
Ohio. After only one year of schooling, he took a job as a district school-
teacher and did not return to college. During the next three years, as he
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carried out his teaching duties, he began to study the law on his own. His
family convinced him to enroll at the law college at Ann Arbor, Michigan,
but he again left after only one year and took a clerical job in a
Youngstown, Ohio, law firm. A year later, in 1878, he was admitted to the
bar and began ten years of legal practice in Ashtabula, Ohio.

In 1888, Darrow moved to Chicago (where he lived for the rest of his
life) and worked for two years as junior partner to John Peter Altgeld, the
future governor of Illinois. Darrow held a series of municipal appointments,
including corporation counsel for the City of Chicago (where he worked to
lower transit fares).

Darrow switched sides in 1894, however, when he resigned his position as
counsel for the Chicago and North-Western Railway Company to represent
Eugene V. Debs, leader of the American Railway Union, then on strike
against the Pullman Palace Car Company. In the Debs case, Darrow dis-
missed the notion that the court was the forum to make peace between la-
bor and management, and instead developed a confrontational approach to
labor cases. He seethed with contempt for the prosecution and its charge of
conspiracy to obstruct interstate commerce and the mails. As the prosecu-
tion presented its case, Darrow, in what became characteristic fashion,
slouched in his chair with a derisive expression on his face. In a case in
which U.S. Attorney General Richard Olney and the special government
attorney, Edwin Walker, both had extensive ties to railroad interests
(Walker had only a week before represented the General Managers Associ-
ation, a group of twenty-two railroad companies in Chicago), Darrow chal-
lenged the use of the conspiracy charge against labor and implied that it
would be better used against the railroad companies: “Conspiracy, from the
day of tyranny in England down to the day the General Managers Associa-
tion used it as a club, has been the favorite weapon of every tyrant. It is an
effort to punish a crime of thought. If the government does not, we shall try
to get the general managers here to tell what they know about conspiracy”
(Tierney 1979, 105-106). When the judge adjourned the case because of an
ill juror and chose not to reopen it, Debs went to prison for six months any-
way. Darrow responded by directing his ire at judges, characterizing them,
too, as friends of corporate chieftains and other opponents of labor. “It’s no
exaggeration to say that nine-tenths of the laws are made nowadays by the
judges,” he said, “and that they are made in the interests of the rich and
powerful and to destroy the poor” (Ginger 1958, 214).

Although Darrow did not win the Debs case, it established him as an un-
compromising advocate for labor, one who would combat the government
and industry leaders at every turn. He soon found himself in demand for
many labor cases, but the one that attracted the most attention was his

1907 defense of William D. “Big Bill” Haywood and two other leaders of
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the Western Federation of Miners (WEM) against charges of conspiring to
assassinate Frank Steunenberg, the former governor of Idaho.

As he had foreshadowed in the Debs case, Darrow’s primary tactic in the
Haywood case was not to defend the defendants as much as to prosecute the
prosecution in the court of public opinion. Such an approach proved espe-
cially effective in this case, because the state of Idaho had taken extralegal
measures to apprehend the defendants, with Pinkerton detectives kidnap-
ping the three men in Denver and shuttling them by overnight train to
Boise. In his summation, Darrow again established a precedent for future
trials by setting the case in a larger context of labor versus capital, justice
versus injustice. He spoke for eleven hours, not once referring to notes, and
remembered every key detail from the weeks of testimony. He told the jury
that he had larger concerns than Haywood’s fate. Like so many who had
“worked for the poor and weak” and been sacrificed, Darrow said, Haywood
“might face death, too. But, you shortsighted men of the prosecution,” he
charged, “you men of the Mine Owners’ Association . . . you who are seek-
ing to kill him not because it is Haywood but because he represents a class,
don’t be so blind; don’t be so foolish as to believe you can strangle the
Western Federation of Miners when you tie a rope around his neck. If at the
behest of this mob you should kill Bill Haywood, he is mortal; he will die.
But I want to say that a million men will grab up the banner of labor at the
open grave where Haywood lays it down . . . [and] will carry it on to victory
in the end” (Stone 1941, 236-237). Such statements seemed designed not
to persuade the jury of weaknesses in the prosecution’s case, but rather that
the trial was merely another attempt by those in power, politically and eco-
nomically, to defeat labor in an ongoing class war.

Some of Darrow’s associates thought he went too far with such rhetoric.
Harlan Garland once wrote that “as an advocate, Darrow weakens his cause
by extreme expression . . . he is to me a lonely figure. In all that he writes,
in all that he says, he insists relentlessly on the folly and injustice of human
society” (Stone 1941, 253). Darrow’s own co-counsel in the case, Edmund
Richardson, remarked immediately after the trial that “preaching socialism
and trying a law case are entirely different matters. If you don’t believe it,
look at Darrow’s closing speech before the jury. It was rank. It was enough
to hang any man regardless of the fact of his innocence or guilt” (Tierney
1979, 224). Yet, despite their lawyer’s churlish approach, or because of it,
the jury acquitted Haywood and the other WFM leaders.

The Haywood case proved so exhausting that Darrow promised his wife
he would take no more labor cases. But in 1911, when American Federation
of Labor president Samuel Gompers came to ask him to defend James and
John McNamara against charges that they dynamited the Los Angeles Times
building (killing twenty men inside), Darrow relented. He did so primarily
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because Gompers convinced him that he would go down in history as a trai-
tor to the cause of labor if he refused the call. In the end, however, Darrow’s
handling of the case led the labor movement to regard him as a traitor any-
way. Darrow’s troubles began when he realized, despite his early unequivo-
cal pronouncements of the McNamaras’ innocence, that his clients were
unquestionably guilty and that the prosecution would have little difficulty
proving it. After months of investigating, Darrow worked through muck-
raking journalist Lincoln Steffens to arrange for the brothers to plead guilty
in exchange for escaping the death penalty; James McNamara (who had
personally perpetrated the crime) received a life sentence, and John, a sen-
tence of fifteen years. Darrow, a lifetime opponent of capital punishment,
saved his clients’ lives, but he alienated the working people of America,
who were convinced of the men’s innocence. To add insult to injury, the
state indicted Darrow himself on charges of jury tampering; he was subse-
quently acquitted, but not before the McNamara case had seemingly de-
stroyed his career.

Darrow adopted a much lower profile during the next ten years, taking on
a range of criminal cases that by the middle of the 1920s would eventually
lead him back into the national spotlight. Among the quieter cases, Darrow
achieved some distinction in joining forces with the newly formed Ameri-
can Civil Liberties Union (ACLU) to defend Benjamin Gitlow, a New
York communist charged under a state antianarchy law. Although the lower
court convicted Gitlow, his appeal led the Supreme Court to adopt the
principle that the Bill of Rights could be applied to states through the due
process clause of the Fourteenth Amendment. In 1922, he also published a
book, Crime: Its Cause and Treatment, which brought into focus many of his
criticisms of the U.S. legal system but offered few concrete proposals to alle-
viate criminal behavior.

The two cases for which Clarence Darrow is best known, however, came
a year apart, in 1924 and 1925, and could not have been more different. In
the first, Darrow agreed to defend Nathan Leopold and Richard Loeb, two
very rich young Chicago men (ages 18 and 19) who had confessed to the
kidnapping and murder of fourteen-year-old Bobby Franks. The crime
shocked the public for its senselessness, particularly when it was learned
that the two men committed it purely for the thrill, in an effort to carry out
the “perfect crime.” Public outrage soared even higher when Darrow took
the case; most Chicagoans believed that the families of the boys were trying
to buy their sons’ freedom and that Darrow would receive upwards of one
million dollars for his services (he was paid thirty thousand dollars). Dar-
row, who had built his career as a defender of the poor, again heard charges
of being a traitor.

In fact, however, Darrow took the case because he believed that the two
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men were mentally ill and therefore did not deserve to die; here again he
found an opportunity to fight capital punishment. In an unprecedented
move, rather than enter pleas of not guilty by reason of insanity, Darrow,
seeking to avoid a jury trial, had his clients plead guilty but asked to present
evidence of their mental condition “in mitigation of their punishment.” At
a time when psychiatry had only recently become respectable (although
much of the general public remained unpersuaded), Darrow led a long line
of psychiatrists through testimony before a courtroom filled with the Mid-
west’s leading lawyers and judges (many of whom had traveled great dis-
tances to see this unusual case unfold).

After hearing detailed descriptions of the defendants’ mental illnesses,
including “diseased motivations” and “pathological discord” between their
intellectual and emotional life, and a lesson on the functioning of the en-
docrine glands and the effect of their secretions on the central nervous sys-
tem, Darrow worked toward a conclusion that such levels of mental disease,
while not sufficient to constitute insanity, still rendered his clients guiltless
for their actions. Darrow’s summation lasted three days, and it hinged on
the inhumanity of killing two mentally ill men who could not “feel the
moral shocks which come to men that are educated and who have not been
deprived of an emotional system or emotional feelings” (Tierney 1979,
310). While scientists and criminologists investigated the causes of crime,
he said, the law goes “on and on and on, punishing and hanging and think-
ing that by general terror we can stamp out crime” (Stone 1941, 416). In an
appeal that Darrow himself later said he could never again match, he chal-
lenged Judge John Caverly to consider his place between the past and the
future. “You may hang these boys,” he said. “But in doing it, you will turn
your face toward the past. In doing it you are making it harder for every
other boy who in ignorance and darkness must grope his way through the
mazes which only childhood knows” (Stone 1941, 417). Leopold and Loeb
each received a life sentence for murder and a ninety-nine-year sentence
for the kidnaping. Darrow had prevailed again.

The case for which Darrow is best known is the Tennessee v. Scopes trial
of 1925. At sixty-eight years old, “the Great Defender” (as he was so often
called) brought his outspoken agnosticism to Dayton, Tennessee, to face
William Jennings Bryan, the former Populist, Democratic candidate for
president, and secretary of war, in a great contest of science versus religion.
Darrow led a team of ACLU lawyers in defense of John T. Scopes, a local
schoolteacher who had volunteered to test the Tennessee law that outlawed
the teaching of evolution.

Darrow did not deny that Scopes had taught evolution; rather, much of
the proceedings centered on arguments for and against introducing expert
scientific and theological testimony to determine if Scopes fit the law’s spe-
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Other Attormeys in
thhe Scopes Triaal

Clarence Darrow is the only attorney who
participated in the Scopes “monkey” trial
whose biography is contained in this vol-
ume, but almost equally famous was his
primary opponent, William Jennings
Bryan, “the Great Commoner,” who is bet-
ter known for his politics than for his law
degree. The golden-throated orator from
Nebraska stirred populist and Democratic
passions with his “Cross of Gold” speech at
the Democratic National Convention in
1896, which helped him gain his party’s
nomination. Bryan ran unsuccessfully for
president on three occasions before in-
volving himself in the Scopes controversy.
Although a religious conservative, Bryan
was also convinced that the Scopes prose-
cution vindicated the rights of the people
to decide what would be taught in public
schools. Bryan died shortly after the Scopes
trial, and a religiously affiliated college
named after him, and which still exists to-
day, was founded in Dayton, Tennessee, to
honor his memory.

Also involved in the trial as prosecutors
were brothers Herbert and Sue Hicks, the
latter of whom was named after his
mother, who had died when he was born.
Sue Hicks later served as inspiration for a

hit by singer Johnny Cash entitled “A Boy
Named Sue.”

Among those who assisted Darrow in
Scopes’s defense was Arthur Garfield Hays,
the chief counsel for the American Civil
Liberties Union. Born to a solidly Republi-
can family in 1881, Hays used much of the
money he earned defending corporate
clients in New York to represent radicals,
including individuals charged in Germany
with the burning of the Reichstag. The
New York Times described Hays as “the
lawyer who grew rich representing corpo-
rations and who became famous defending
civil liberties without pay” (Walker 1990,
53).
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cific definition of someone who denied the Bible’s story of creation. When

the judge ruled out expert testimony, it appeared that the defense had lost

the case. Darrow then surprised the court by calling Bryan, one of the pros-

ecutors in the case, as a witness. Darrow quizzed Bryan, a self-proclaimed

Bible expert, on whether he believed various Old Testament stories. Bryan
consistently responded that he accepted the Bible literally. But Darrow
soon caught Bryan in an inconsistency when he asked about the origins of

the universe as described in Genesis:
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“Do you think the sun was made on the fourth day?”

“Yes.”

“And they had evening and morning without the sun ?”

“I am simply saying it is a period.”

“They had evening and morning for four periods without the sun, do you
think?”

“I believe in creation as there told, and if I am not able to explain it I will
accept it.” (Larson 1997, 189)

But Bryan had already acknowledged that even he at times made his own
interpretation of biblical passages. This constituted a major break for the
defense, for if the Bible was subject to interpretation by Bryan, couldn’t a
teacher introduce students to evolution without denying the biblical story
of creation, as he interpreted it? Ultimately, the jury convicted Scopes, but
not before Darrow had seemingly defeated fundamentalism with his cross-
examination of Bryan.

Two years after the Scopes case, Darrow retired, but thanks to his notori-
ety, he found himself in demand for frequent lectures and debates; he pub-
lished his autobiography in 1932. He did not appear in the national lime-
light again until 1934, when he served as chairman of a New Deal review
board aimed at evaluating the fairness of the National Industrial Recovery
Act. Four years later, on March 13, 1938, Darrow died at home in Chicago.

Clarence Darrow’s career has been the subject of several dramatic inter-
pretations, most notably by Spencer Tracy in the fictionalized—and
flawed—depiction of the Scopes trial in the film version of Inherit the Wind
(1960). Although it is kind to Darrow, the film oversimplified the issues of
the case and made the Bryan character particularly unsympathetic. That
said, if Darrow lingers in popular memory today, it is largely due to the film’s
success and not his own.

—Michael S. Foley
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IDAVIS, JOHN W.

Joun W. Davis

Library of Congress

(1873-1955)

Joun W. Davis wAS PERHAPS
the most celebrated and success-
ful attorney of the twentieth cen-
tury. He made 140 oral arguments
before the U.S. Supreme Court,
many of them while he was solic-
itor general of the United States.
The consensus among the bench
and bar of his time held him to be
the most clear and effective ad-
vocate in practice. Although sev-
eral political ventures drew him
away temporarily from the active
practice of law, Davis always ea-
gerly returned to the bar, which
remained his greatest passion.
Davis was born April 13, 1873,
to John J. Davis and Anna Ken-
nedy Davis of Clarksburg, West
Virginia. He was raised in the
Presbyterian faith, believed in
God, but rejected organized reli-
gion from an early age and sel-
dom attended church after reach-
ing adulthood. Davis received his
early education at a private
Clarksburg seminary, and in 1887
he enrolled at a preparatory
school. In the fall of 1889, Davis
entered Washington and Lee
University, from which he gradu-
ated in 1892. Davis married Julia
McDonald on June 20, 1899. The
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couple lived with Davis’s parents, and Julia gave birth to a daughter in July
1900. Julia died shortly afterward. Davis’s mother and sisters raised the
child, whom Davis named Julia after her mother. He was remarried in 1912
to Ellen G. Bassel, the marriage lasting until she died in 1943.

In June 1893, Davis began to study law in his father’s Clarksburg office.
After fourteen months, he returned to Washington and Lee and enrolled in
the school of law, as his father had done forty years earlier when the school
was still called the Lexington Law School. Graduating after one year, Davis
was admitted to the West Virginia bar in 1895 and joined his father in a
Clarksburg law practice. A year later he was offered an assistant professor-
ship at Washington and Lee, which he accepted for a one-year term. This
was the first in a line of difficult decisions Davis would make to leave, even
if only temporarily, the active practice of law. When one of the school’s two
senior professors died, Davis was offered an advancement in salary and posi-
tion, but he declined in order to resume practice with his father.

Davis early entered the world of litigation. He at first handled many
criminal cases but quickly grew to dislike this type of case and ceased to ac-
cept them. One of Davis’s first cases was dramatic. A mining strike had oc-
curred in West Virginia, and a court had entered an injunction against
strikers who were marching along a public road that ran through a mine
that was still operating. Their presence, although they marched silently,
was meant as a message to nonstrikers. Thus the mine operators sought an
injunction. Although he was inexperienced, Davis represented the strikers
after they were arrested for violating the injunctive order and held his own
against two experienced attorneys. His clients received only three days in
jail, a considerable victory in light of the antiunion attitudes of the particu-
lar bench.

By 1900, the business and personal relationships between Davis and his
father changed. Davis assumed the management of the office. Furthermore,
John W. was gaining a reputation as a fine attorney and as the better advo-
cate. Davis’s surpassing his father in the professional arena strained their
relationship, despite the regard with which the son continued to treat his
father.

A lifelong Democrat, Davis held various political offices during his life,
beginning with membership in the 1899 session of the West Virginia House
of Delegates. In 1910, he was nominated for the U.S. House of Representa-
tives, and it was with reluctance that he agreed to run. During the cam-
paign he protested the drainage of government resources brought about by
various social services. Davis labeled such public spending as “the wild
reign of extravagance in the disbursement of the people’s money” (Har-
baugh 1973, 65). Elected in 1910 and assigned to the Judiciary Committee,

Davis was reelected in 1912.
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While a member of Congress, Davis was able to correct what he saw as an
abuse of the injunction, which dated back to its use to hamper strikes in his
home state. He drafted a bill that precluded federal judges from granting in-
junctions in labor disputes unless they were necessary to prevent irreparable
injury to property. The bill also protected the right to protest as well as the
right to persuade others to do so. The bill became part of the Clayton Anti-
trust Act of 1914.

Although political involvement was a integral part of Davis’s life, the
only office he actively sought was a federal judgeship on the U.S. Court of
Appeals for the Fourth Circuit. Despite wide public support, Davis did not
receive the nomination. Still, President Woodrow Wilson recognized
Davis’s talents, and a few months later, in 1913, he nominated Davis as so-
licitor general of the United States. Davis was pleased to receive this posi-
tion because it accommodated his affection for the practice of law, and he
served in this office until 1918.

Throughout his life, Davis was unwavering in his political convictions,
but he was also able to put them wholly aside when making an argument
with which he did not agree. This ability becomes evident on examining
Davis’s arguments to the Supreme Court while solicitor general. For exam-
ple, Davis did not support African-American voting rights, but in Guinn v.
United States (1915) he argued that an Oklahoma grandfather clause that
effectively excluded illiterate African-Americans from the polls while al-
lowing illiterate white persons to vote violated the Fifteenth Amendment.
His personal disinterest in the result did not diminish his efforts in the
courtroom. The Supreme Court unanimously agreed with Davis’s argument,
and for the first time it held a state statute unconstitutional under the Fif-
teenth Amendment.

While he was solicitor general, Davis’s skill as an advocate developed
greatly. An example of his improving ability is exemplified in the case of
Wilson v. New (1917). Davis defended the Adamson eight-hour law for rail-
road employees. This was a controversial measure, enacted in response to a
threatened strike if the eight-hour work day on railroads did not become
law. Davis was opposed by Santa Fe Railroad’s general counsel, Walker D.
Hines, and John G. Johnson from Philadelphia, the most renowned busi-
ness attorney of the time. Davis based his argument to sustain the law on
Congress’s commerce power, and the Court, although divided, held the law
constitutional. Later, Davis himself admitted that the connection between
wage regulation and the facilitation of interstate commerce was tenuous.

By 1917, Davis had grown restless in his position as solicitor general and
was considering a return to private practice. However, he felt a duty to con-
tinue with his work due to the imminence of U.S. entry into World War 1.

Nine months after the United States entered World War I, Davis defended
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the Selective Draft Act of 1917. The case aroused public feelings of patrio-
tism, and in an opinion by Chief Justice Edward D. White, the Court unan-
imously upheld the act. While Davis was in office, every Supreme Court
justice expressed his desire that President Wilson appoint him to the Court,
but Wilson did not heed these suggestions. Davis resigned from the office of
solicitor general in 1918. In that capacity he had orally argued sixty-seven
cases before the Supreme Court and had won forty-eight of them.

Despite his resignation, Davis’s desire to return to private practice was
further postponed by his appointment in 1918 as ambassador to the Court
of St. James in England. After he was appointed but before he began his
work as ambassador, Davis traveled to Switzerland to serve as commissioner
to the Conference with Germany on the Treatment and Exchange of Pris-
oners. While still ambassador, Davis became a public favorite for the presi-
dential race, but he did not receive the Democratic nomination in 1920.
When Davis resigned from his position as ambassador in March 1921, he
had been in public service for over ten years.

Toward the end of his time as ambassador, Davis was offered positions
with private New York and Washington firms, as well as with private corpo-
rations. With firms actively competing for his services, Davis selected Stet-
son, Jennings & Russell in New York. The promise of assuming the leader-
ship of the Stetson firm was a critical inducement, and Davis became a
Wall Street lawyer. The firm’s clients included major businesses such as J. P.
Morgan, the Guaranty Trust Company of New York, the Associated Press,
and Erie Railroad.

Soon after joining Stetson, Jennings & Russell, Davis was again consid-
ered for a seat on the Supreme Court. Chief Justice William Howard Taft
asked Davis to consider an appointment, but Davis declined. He had not
been back in private practice long, was enjoying the practice of law in the
New York courts, and was committed to becoming financially secure after
his ten years in office. Thus, although Davis regarded membership on the
Supreme Court as the highest honor an attorney could achieve, he never
became a justice.

In late 1923, Davis was again in the path of the presidential election. He
did not actively seek support; it arose spontaneously, just as it had in 1920.
Backers urged him to give up his practice and actively campaign, as his con-
nection to J. P. Morgan would be detrimental to his chances for the Demo-
cratic party nomination. On March 4, 1924, Davis wrote a public letter
stating that it would be dishonorable to tailor his career to further his polit-
ical aspirations. The public saw Davis as principled and honest, and appre-
ciation for these qualities diminished the negative effect that Davis’s ]. P.
Morgan connection would have imposed. Davis refused to take any action
that would be seen as campaigning for the nomination, but after prolonged
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balloting, he received the Democratic nomination for president in July.
However, Republican Calvin Coolidge won the election handily.

After the election, Davis returned to work on Wall Street; his partners
renamed the firm Davis, Polk, Wardwell, Gardiner & Reed. Davis led the
firm for the remainder of his career. During the 1930s, Davis joined efforts
to resist Franklin D. Roosevelt’s New Deal program. He was an organizer of
the anti-New Deal Liberty League, argued several cases challenging impor-
tant New Deal laws, and informally advised opponents to Roosevelt’s court-
packing plan. In 1933, the Senate Banking Committee began investigating
J. P. Morgan concerning the company’s securities transactions. Davis, who
represented Morgan during the three-month ordeal, was convinced that
the investigation was unwarranted. He questioned the scope of the com-
mittee’s investigation. In the end, the committee concluded that Morgan
had not engaged in abusive lending practices and was prudent in making its
investments.

Two of the most noted Supreme Court cases Davis argued were the last
two cases of his career. The first, Youngstown Sheet & Tube Co. v. Sawyer,
better known as the Steel Seizure case, arose in 1951, while the United States
was in the midst of the Korean War. Negotiations between United Steel-
workers and steel producers broke down, and the threat of a strike loomed.
President Harry S Truman seized the mills to keep them operating, con-
cerned that a halt of steel production would jeopardize U.S. troops abroad.
Davis argued the case before the Supreme Court on May 12, 1952, at age
seventy-nine. Solicitor General Philip Perlman argued for the government.
Davis maintained from the beginning of the crisis that the president had
neither statutory authority nor general inherent power to effect the seizure.
In an oral argument that lasted eighty-seven minutes, he noted that no
seizure of property in a labor dispute had ever occurred when a statute pro-
vided for an alternative. His reference was to the Taft-Hartley Act, which
gave the president power to obtain an eighty-day injunction in such circum-
stances. Justice Hugo Black wrote the opinion for a 6-3 majority that the
seizure was unconstitutional, thereby vindicating Davis’s position.

The final case that Davis argued before the Supreme Court was the land-
mark school segregation case of Brown v. Board of Education (1954). In the
companion case to Brown, Briggs v. Elliott, Davis defended South Carolina
in its 1952 appeal to the Supreme Court in a desegregation suit brought by
the National Association for the Advancement of Colored People
(NAACP). Several partners and even his daughter suggested that he not
take the case, believing South Carolina to be in the wrong, but Davis would
not back down. He believed precedent and the Constitution supported
South Carolina’s position. Even as they headed for battle, NAACP attor-
ney THURGOOD MARSHALL considered Davis an idol. He regarded Davis as
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the best solicitor general the country would ever see and had often
lamented that he would never be as great an advocate as Davis.

Davis tried to persuade the Court that social wisdom, in addition to the
law, called for segregation. Initially split 6 to 3 in favor of desegregation, the
Court called for reargument of five questions on December 7, 1953. After
the second hearing, the new chief justice, Earl Warren, told the justices
that the Court could not evade the question of the constitutionality of seg-
regation per se. On May 17, 1954, Warren ruled for a unanimous Court that
segregation based solely on race violated the equal protection clause of the
Fourteenth Amendment. Davis was greatly disappointed by the loss of his
final Supreme Court argument and was equally upset because of his per-
sonal view that segregation was beneficial.

Throughout his life, Davis considered himself a conservative, and he was
a delegate to every Democratic National Convention from 1904 to 1932.
He was a Jeffersonian Democrat and believed that limited governmental
power was needed only to suppress monopolies, preserve national security,
and protect individual liberty and property. To Davis, respect for property
rights was closely linked with the preservation of individual liberty. Davis
espoused the political ideas of laissez-faire economics, limited taxation, and
states’ rights. He favored a textual adherence to the language of the Consti-
tution, a conviction that never wavered throughout his career. Davis ad-
hered to the concept of stare decisis and despised legal realist notions that
the Constitution and common law must be organic to accommodate a
changing society. Similarly, he disliked the formation of administrative law
by regulatory agencies.

In “The Argument of an Appeal,” a paper Davis delivered in the fall of
1940, he emphasized the need for brevity, clarity, and simplicity in legal ar-
guments, and he set forth ten cardinal rules of oral advocacy. Quoting
DanNieL WEeBSTER, Davis stated that the one sentence that “should be writ-
ten on the walls of every law school, courtroom and law office” was that
“the power of clear statement is the great power of the bar” (Wellman 1941,
232).

In addition to the many governmental offices, Davis also held leadership
positions in the bar. In 1906, he was elected president of the West Virginia
Bar Association, after serving as its secretary for several prior years. He
served as president of the American Bar Association in 1922, and he was
elected president of the Association of the Bar of the City of New York in
1931.

John W. Davis died on March 24, 1955, after several years of deteriorat-
ing health.

—James W. Ely Jr.
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DEES, VMIORRIS, JIRR.

SINCE THE EARLY 1970S, AT-
torney Morris Dees Jr. has fought
in the courts for racial justice. By
developing innovative approaches
to attacking the activities of vari-
ous Ku Klux Klan—affiliated or-
ganizations while representing
numerous victims, Dees has ex-
panded the legal profession’s arse-
nal for combating organized vio-
lence. As such, Dees has helped to
make the United States a safer
place for all its citizens.

Born to Morris and Annie Ruth
Dees in Shorter, Alabama, on De-
cember 16, 1936, Morris Dees Jr.
spent his early years working in
his fathet’s cotton fields (Dees and
Fiffer 1991, 65). As the son of a
tenant farmer, he shared the expe-
riences of his family’s hired hands
and developed many relationships
that influenced his perceptions of
justice and equity (Dees and Fiffer
1991, 336). The prodding of his
father, coupled with the first-hand
experience of injustice, pushed
Dees first to obtain his undergrad-
uate degree and then a degree in
law in 1960 from the University
of Alabama. Nevertheless, it was
his earlier experiences—seeing his
father drink from the same gourd

192

(1936— )

Mogrris Deks Jr.
Morris Dees photographed at a conference on bigotry in
Montgomery, Alabama, 8 October 1990. (AP Photo/Dave
Martin, File)



as an African-American field hand, being whipped for using the word nig-
ger, and feeling used after successfully litigating a contractual dispute for a
friend—that developed in Dees a “passion for justice” (Dees and Fiffer
1991, 63; Dees 1995, 548), which can be considered the true force behind
all his efforts.

Certainly, it was this passion for justice that led Dees and law partner
Joseph J. Levin Jr. to begin the practice that would become the Southern
Poverty Law Center (SPLC) in Montgomery, Alabama, in 1971. At that
time, Dees’s business dealings had placed him in a secure financial position.
Having been reared as a poor tenant farmer, Dees developed a distinct need
to establish self-sufficiency. Starting with a plan to send birthday cakes to
students on campus, Dees and partner Millard Fuller (the future founder of
Habitat for Humanity) as undergraduates founded a mail-order business
that had sales of nearly half a million dollars a year (Emert 1996, 139).
Through their business acumen and tenacity, Dees and Fuller were able to
build a small publishing company, which they eventually sold to the Times
Mirror Company for $6 million. As a result of his success in business, Dees
had no monetary reasons for pursuing the various discrimination cases in
which the SPLC specialized (Dees and Fiffer 1991, 130). Furthermore, the
SPLC’s original mission, to provide pro bono representation on behalf of
death-row inmates and low-income individuals, reflects Dees’s belief that
the effects of money hopelessly taint the justice system (Dees and Fiffer
1991, 149-150). By providing the kind of services the SPLC offers, Dees
and other lawyers have advanced the cause of racial justice along a number
of fronts, including the desegregation of the Alabama State Troopers, the
Montgomery YMCA, and the jury system in Alabama. These accomplish-
ments alone can be considered major contributions to the cause of justice.

Nevertheless, Dees’s greatest contribution lies not with these accomplish-
ments but with his “agency theory” tactic used in the civil case between
Beulah Mae Donald and Bobby Shelton’s United Klans of America (UKA)
(Dees and Fiffer 1991, 222). Although Dees has employed these same
strategies in several cases, this case offers the best illustration of Dees’s
method of connecting national extremist organizations with the illegal ac-
tions of its members (Marshall 1999; Dees and Fiffer 1991, 222; Dees 1995,
551).

In State v. Henry Hays, James “Tiger” Knowles testified that he, Henry
Hays, and Frank Cox randomly selected Michael Donald, an African-
American youth walking alone at night, “to show the strength of the Klan”
and to be an example to the city of Mobile of their disgust for the outcome
of the Josephus Anderson trial, a closely watched murder/self-defense case
involving a white police officer, an African-American defendant, and a ma-
jority African-American jury that was unable to reach a verdict (Dees and
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Fiffer 1991, 212). The verdict in the State v. Hays trial sent Hays to death
row; however, as Dees notes, the district attorney’s failure to indict any of
the other conspirators effectively resulted in the vast majority of individuals
involved in this crime going free (Dees and Fiffer 1991, 213, 225, 237).
Given Dees’s passion for justice and his personal mission of “bankrupting
bigots,” one should not find it surprising that the SPLC would become in-
volved in this case (Eichel 1998).

Dees’s explanation of his “agency theory” is deceptively simple. As he
notes, a lending business would become liable for the illegal collection tac-
tics of its agents only if it “had a practice of encouraging strong-arm collec-
tion tactics”; in the same way, an organization such as the Klan would be li-
able for the actions of its members if those members acted with (or believed
they were acting with) the approval of the parent organization (Dees and
Fiffer 1991, 222). In practice this strategy takes two sometimes overlapping
forms, the aiding and abetting claim and the civil conspiracy claim (Dees
and Bowden 1995).

In the Hays case, Dees established the first link in the chain of legal cul-
pability from Hays and his compatriots to the United Klans with the depo-
sition of Johnny Jones. According to Jones’s testimony, the membership of
the local Klan unit had discussed the possibility of retaliating for the out-
come of the Anderson trial, and the unit’s senior officer, Bennie Hays, had
directed Henry Hays, the unit’s secretary, to “get this down.” Therefore,
Dees argued, the entire unit could be held liable (Dees and Fiffer 1991,
232). Since aiding and abetting theory does not require direct physical as-
sistance, Bennie Hays’s direction of the retaliation discussion constituted
“encouragement.” However, aiding and abetting theory in cases involving
an agent also requires demonstration of the fact that the defendant author-
ized the agent to engage in criminal acts (Dees and Bowden 1995). In this
case, Jones testified that he consulted Frank Cox, the unit’s president,
about lending his gun to Hays and Knowles (Dees and Fiffer 1991, 233).
Cox’s encouragement while acting as a superior officer fulfills this authori-
zation requirement.

A more recent example of this tactic can be found in the civil case
against Tom Metzger, White Aryan Resistance, and East Side White Pride
arising from the 1988 murder of Mulugeta Serau (Dees 1995, 551). This
case also closely resembles a classic aiding and abetting claim; testimony in
the case revealed that David Mazzella, one of the perpetrators of the crime,
was also the vice-president of Metzger’s White Aryan Resistance movement
and had been dispatched to Portland with the express purpose of “en-
courag[ing] racial violence” (Dees and Bowden 1995; Dees 1995, 552).

However, the aiding and abetting strategy is of limited value in many
hate group—related cases because it specifically incorporates the idea of sub-
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Atticus Finch,
Fictiomal Herxo

Few individuals have better epitomized the
lawyer as hero than Atticus Finch, the at-
torney in Harper Lee’s only published
novel, To Kill a Mockingbird. Published by
J. B. Lippincott in 1960 after more than
two and a half years of rewriting, this book
was awarded a Pulitzer Prize in 1961 and
was made into a movie starring Gregory
Peck in 1962.

Lee, an Alabama native, studied law at
the University of Alabama from 1945 to
1949 but moved to New York to pursue a
writing career rather than joining her fa-
ther’s law firm. Lee patterned Atticus
(Lee’s mother’s maiden name) Finch after
her father, Amasa Lee, a one-time news-
paper editor, state senator, and Alabama
lawyer.

In Lee’s book (which is narrated by
Finch’s daughter, Scout), Finch, a fearless

white attorney, unsuccessfully defends an
African-American man falsely accused of
raping a white woman, who was romanti-
cally interested in him and had apparently
been beaten by her father for crossing the
color line. Dill, a friend of Scout, is pat-
terned in part on Truman Capote, one of
Lee’s childhood friends, for whom she later
served as a research assistant when he
wrote In Cold Blood.

To Kill a Mockingbird is one of the legal
classics reviewed in the 1999 issue of the
Michigan Law Review.
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stantial aid or encouragement between the actors, thus limiting the range of
prosecution. As Dees has suggested, truly to cripple the operations of hate
groups, one must interfere with the fiscal viability of the national organiza-
tions (Marshall 1999). Demonstrating substantial aid between a national
organization and an independent actor would be difficult at best.

To overcome this difficulty, agency claims usually incorporate civil con-
spiracy theory to link the national organizations to local criminal acts
(Dees and Bowden 1995). The key to this strategy lies in establishing both
close links between the various agents and an agreement between those
agents to commit the act. In the Hays case, several pieces of evidence, in-
cluding the unit’s charter from the UKA (signed by Shelton) and a copy of
the Kloran Klan in Action Constitution, and testimony established that the
structure of the local unit was directly responsible to the national leader-
ship of UKA (Dees and Fiffer 1991, 237). In the case of the Klan constitu-
tion, the sections detailing organizational charts especially strengthened
the link between Shelton as the “Imperial Wizard” and Bennie Hays (the
father of Henry Hays) as the local “Titan” (Dees and Fiffer 1991, 249).
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However, a civil conspiracy claim requires evidence of an agreement be-
tween the conspiring parties to commit the specific act or to follow a partic-
ular course of action that would include the criminal act. This being the
case, testimony from FBI informants regarding the UKA’s repeated use and
encouragement of violence to further its agenda of maintaining the “God-
given superiority of the white race” (Dees and Fiffer 1991, 250) was crucial
to the assertion that, even if the Donald murder was not specifically autho-
rized by the national organization, the long-standing pattern of violence
employed by the UKA produced an atmosphere in which violence was per-
petually encouraged and condoned.

The Metzger case provides another example of this tactic. As Dees and
Bowden note, the fact that Metzger provided Mazzella (one of the defen-
dants) with both training in fomenting racial violence and a letter of intro-
duction to the East Side White Pride establishes the close relationship be-
tween the various actors necessary to defend a conspiracy claim (Dees and
Bowden 1995). Furthermore, Mazzella’s testimony that he was sent to Port-
land with the express purpose of encouraging racial violence establishes an
agreement between M