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Preface

The second edition of this encyclopedia builds upon the first by, among other things, including material that
reflects alterations in capital punishment laws. Since the first edition appeared in 2001, the United States Supreme
Court has issued more than forty opinions addressing capital punishment issues and, when necessary, state and fed-
eral capital punishment laws have been amended to reflect the Supreme Court’s decisions. Some of the changes
brought about as a result of the decisions of the Supreme Court include prohibiting the execution of mentally re-
tarded felons, barring imposition of capital punishment on defendants who commit capital crimes while younger than
eighteen, and permitting death row inmates to use civil rights legislation to challenge aspects of the methods in which
they are to be executed.

The legal history of capital punishment dates to the founding of the nation. The American colonists brought
capital punishment with them from Europe and, except between 1972 and 1976, the punishment has always been a
living instrument in Anglo-American jurisprudence. This encyclopedia provides a comprehensive A-to-Z source of
information on the legal, social and political history and the status of capital punishment. The breadth of coverage
provided by the entries is especially critical at this juncture of capital punishment’s history. Tremendous pressure con-
tinues to be brought domestically and internationally to remove capital punishment from every penal code in the
United States. The outcome of the struggle will be resolved in large part by the understanding or lack of understand-
ing of the punishment by the majority of the citizenry. This encyclopedia should serve not only as a tool for aca-
demic researchers, but for laypersons on both sides of the debate.

Every effort has been made to present the material in a manner readily understandable to a lay audience. Of
course, the lowest common denominator of some issues simply does not shed its legal trappings, nor its terminology.
Cross-references have been provided to enable nonspecialist researchers to gain access to all of the material.

While it is not practical to summarize the entire encyclopedia in this preface, some discussion of its highlights
is in order. First, the encyclopedia has an entry for virtually every capital punishment opinion issued by the United
States Supreme Court, from its inception through 2006. (Supreme Court case entries do not include memorandum
opinions. Also, the Supreme Court, during its early years, periodically issued opinions that did not state what pun-
ishment a defendant received; consequently, some cases that appeared to be capital punishment cases were not in-
cluded simply because of the lack of certainty on the punishment.) The Supreme Court case entries summarize the
important legal issue(s) presented by a case. The cases provide a synopsis of the history of capital punishment be-
cause they shaped the manner in which capital punishment was allowed to operate.

A second important type of entry is that of each jurisdiction that has (or does not have) capital punishment.
These entries summarize the relevant death penalty laws of each jurisdiction, as well as provide information on the
judicial structure of each jurisdiction. Several special types of entries have been included. Almost 200 entries set out
the status of capital punishment in the nations of the world. Numerous entries summarize famous and not-so-fa-
mous capital prosecutions. Entries have been included for many of the organizations that are for or against capital
punishment. Special entries discuss the impact of capital punishment on African Americans, Asian Americans, His-
panic Americans, Native Americans, women, and foreign nationals. Entries look at the history of each current method
of execution in the nation. Additionally, a special entry examines capital punishment by the military. A wealth of di-
verse statistical data accompanies many of the entries.

A note about abbreviations: CJ. stands for chief justice, J. for justice and JJ. for justices.

viii
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Abandonment Defense The abandonment defense is gen-
erally used in criminal prosecutions involving two or more co-
defendants. It is usually asserted by a defendant alleging that he
or she was part of a conspiracy or plan to commit the crime
charged, but that prior to completion of the crime he or she aban-
doned all involvement in the matter. In capital murder prosecu-
tions, the abandonment defense may be asserted at the guilt phase
for the purpose of establishing innocence or at the penalty phase
as a mitigating circumstance. It is an affirmative defense that
must be proven by the defendant. See a/so Affirmative Defenses

Abduction see Kidnapping
Abettor see Aider and Abettor
Abscond see Escape

Absentia see Tried in Absentia

Abu-Jamal, Mumia Mumia Abu-Jamal (aka Wesley Cook)
was sentenced to death on May 25, 1983, by the State of Penn-
sylvania for the 1981 murder of a police officer. An aborted sched-
uled execution of Abu-Jamal in 1999 caused protests in cities
throughout the United States and in nations around the world.
Supporters of Abu-Jamal, who include international heads of
states, legislative bodies, celebrities and organizations, believe
that he is innocent of murder and should receive a new trial.

Abu-Jamal was born in Philadelphia, Pennsylvania, on April
24,1954. In 1981 he worked as a radio journalist in Philadelphia
and moonlighted as a taxicab driver. On the evening of Decem-
ber 9, 1981, Abu-Jamal was moonlighting as a cab driver when
he came upon a police officer scuffling in the street with a mo-
torist. The motorist was Abu-Jamal’s brother.

The evidence introduced at Abu-Jamal’s trial established that
he approached the police officer struggling with his brother. Tes-
timony revealed Abu-Jamal had a gun and that it was used to
shoot the officer initially in the back. The police officer managed
to fire a shot that struck Abu-Jamal in the abdomen. Further tes-
timony during the trial indicated that Abu-Jamal approached the
fallen officer and fired point-blank into his face, killing him.

After Abu-Jamal was sentenced to death, his prosecution
aroused international attention. Evidence surfaced indicating that
someone else at the scene of murder actually shot the police of-
ficer and fled. The police were unable to match the bullets that
struck the officer with bullets from Abu-Jamal’s gun. A key pros-
ecution witness allegedly recanted testimony and stated that a
police officer told the witness to lie and say that Abu-Jamal shot
the victim. Abu-Jamal has always maintained his innocence.

While on death row, Abu-Jamal wrote two books that received
international acclaim: Live from Death Row and Death Blossoms.
The support and recognition Abu-Jamal has gained while on death
row includes an honorary law degree from the New School of Law

in San Francisco, California; being made an honorary vice presi-
dent of the National Lawyer’s Guild; being named an honorary cit-
izen of the Central District of Copenhagen, Denmark, and
Palermo, Italy; being a recipient of the Solhvervfonden Founda-
tion Award; and the establishment of the Committee to Save
Mumia Abu-Jamal, which included Whoopi Goldberg, Harry Bel-
afonte, Edward Asner, Ossie Davis, Mike Farrell and Julian Bond.

On December 18, 2001, a federal district judge vacated Abu-
Jamal’s death sentence and ordered a new sentencing hearing.
The district court judge’s affirmation of the conviction was ap-
pealed. On March 27, 2008, a panel of three judges affirmed the

district court’s decision.

Access to Counsel see Right to Counsel
Accessory After the Fact see Law of Parties
Accessory Before the Fact see Law of Parties

Accomplice see Accomplice Liability

Accomplice Liability For all practical purposes, accomplice
liability is nothing more than a legal phrase that describes con-
duct of a principal in the second degree and accessory before the
fact, without distinguishing presence or absence at the crime
scene. As a general matter, a person is liable as an accomplice if
he or she provided assistance or encouragement, or failed to per-
form a legal duty with the intent thereby to facilitate or promote
the commission of a crime.

A defendant can be an accomplice to murder even though his
or her participation in the killing, when compared to that of the
principal, is relatively passive. To hold a defendant liable as an
accomplice for a homicide committed by another, the prosecu-
tor need only show that the defendant intended to promote or
facilitate a crime, and there is no need to show that the defen-
dant specifically intended to promote or facilitate a murder. A
murder prosecution under the accomplice liability theory does
not require the defendant participate in the actual murder.

Where an accomplice purposely aids in the commission of
murder, he or she is said to have the same intent as the princi-
pal. However, in determining whether murder is the appropri-
ate charge against an accomplice to a homicide, it is necessary to
look at his or her state of mind and not that only of the princi-
pal. Moreover under the accomplice liability theory, it is not nec-
essary that the defendant be shown to have the intent to commit
murder after deliberation and premeditation; it is enough to es-
tablish the defendant had the intent purposely to promote the
commission of murder.

Imposition of the death penalty on a capital felon found guilty
as an accomplice is constitutionally permissible, so long as the
guilt phase jury finds the accomplice killed, attempted to kill, or
intended that a killing occur.

Accusation Accusation is a legal term used to refer to the
three principal types of criminal charging instruments: com-
plaint, information, and indictment. An accusation conveys
nothing more than that a person has been charged with a crime.
An accusation is not evidence of guilt. See also Complaint; Grand
Jury; Prosecution by Information



2 Accusatory

Accusatory Body In Anglo-American jurisprudence, the
phrase “accusatory body” is used to refer to a grand jury. The
phrase can be, but rarely is, associated with a prosecutor who
charges a person with a crime in an “information”—a criminal
charging document that is drafted by a prosecutor and used pros-
ecute defendants —or a citizen who brings a criminal charge
against a person through a complaint. An accusatory body does
nothing more than charge a person with committing a crime. An
accusatory body is distinguished from the petit jury, which has
the responsibility of determining a defendant’s innocence or guilt.
See also Complaint; Grand Jury; Prosecution by Information

Acquittal Acquittal is a legal pronouncement that a prosecu-
tor failed to establish beyond a reasonable doubt that a defendant
committed a charged crime. An acquittal may be rendered by a
petit jury or a trial judge. Once an acquittal has been rendered,
constitutional double jeopardy principles prohibit re-prosecu-
tion of a defendant for the crime to which the acquittal attached.
See also Double Jeopardy Clause

Actual Innocence Claim The actual innocence claim is a
legal theory that is used by a capital felon who has exhausted di-
rect appeals and initial collateral or habeas corpus attacks on the
judgment rendered against him or her. The actual innocence
claim permits a court to hear the merits of a successive, abusive,
or defaulted claim for relief, if failure to do so would result in a
miscarriage of justice. The miscarriage of justice exception ap-
plies where a capital felon alleges he or she is “actually innocent”
of the capital crime for which he or she was convicted or the
death penalty which was imposed.

In order for a capital felon to establish actual innocence of the
“crime” for which he or she was convicted, it must be shown
that, in light of new evidence, it is more likely than not that no
reasonable jury would have found the defendant guilty beyond a
reasonable doubt. To prove
actual innocence of the “pun-
ishment” imposed a capital
felon, there must be clear and
convincing evidence that,
but for constitutional error,
no reasonable jury would
have found the defendant el-
igible for the death penalty.

Between the period 1973
and 2006, there were 123
people released from death
row because of evidence of
their innocence. Researchers
have estimated that since
1900 there have been twenty-
three persons executed who
were innocent. See also DNA
Evidence; Herrera v. Col-
lins; House v. Bell; Inno-
cence Protection Act of
2004; Procedural Default
of Constitutional Claims;

Schlup v. Delo

Jobn Ballard was convicted of mur-
der and sentenced to death by the
State of Florida in 2003. However,
in 2006, the Florida Supreme
Court reversed the conviction and
sentence, because of insufficient
evidence, and ordered Ballard to
be set free. (Florida Department of

Corrections)

Death Row Inmates Released After

Their Innocence Was Proven, 1973-2007

Name

David Keaton
Samuel A. Poole
Wilbert Lee
Freddie Pitts
James Creamer
Thomas Gladish
Richard Greer
Ronald Keine
Clarence Smith
Delbert Tibbs
Earl Charles
Jonathan Treadway
Bary Beeman
Jerry Banks

Larry Hicks
Charles R. Giddens
Michael Linder
Johnny Ross
Ernest Graham
Annibal Jaramillo
Lawyer Johnson
Anthony Brown
Neil Ferber
Clifford H. Bowen
Joseph G. Brown
Perry Cobb
Darby W. Tillis
Vernon McManus
Anthony R. Peek
Juan Ramos
Robert Wallace
Richard N. Jones
Willie Brown
Larry Troy
Randall D. Adams
Robert Cox
Timothy Hennis
James Richardson
Clarence Brandley
John C. Skelton
Dale Johnston
Gary Nelson
Bradley P. Scott
Charles Smith
Jay C. Smith
Kirk Bloodsworth
Federico Macias
Walter McMillian
Gregory Wilhoit
James Robison
Muneer M. Deeb
Andrew Golden
Adolph Munson
Robert C. Cruz
Rolando Cruz

Alejandro Hernandez

Sabrina Butler
Joseph Burrows
Verneal Jimerson
Dennis Williams
Roberto Miranda
Gary Gauger
Troy L. Jones

Carl Lawson

Convicted
1971*
1973
1963*
1963*
1973
1974
1974
1974
1974
1974
1975
1975
1976
1975
1978
1978
1979
1975
1976
1981
1971
1983
1982
1981
1974
1979
1979
1977
1978
1983
1980
1983
1983
1983
1977
1988
1986
1968*
1981
1983
1984
1980
1988
1983
1986
1984
1984
1988
1987
1977
1985
1991
1985
1981
1985
1985
1990
1989
1985
1979
1982
1993
1982
1990

Released — State

1973
1974
1975
1975
1975
1976
1976
1976
1976
1977
1978
1978
1979
1980
1980
1981
1981
1981
1981
1982
1982
1986
1986
1986
1987
1987
1987
1987
1987
1987
1987
1987
1988
1988
1989
1989
1989
1989
1990
1990
1990
1991
1991
1991
1992
1993
1993
1993
1993
1993
1993
1994
1995
1995
1995
1995
1995
1996
1996
1996
1996
1996
1996
1996
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Name Convicted  Released State  Race
Ricardo A. Guerra 1982 1997 TX H
Benjamin Harris 1985 1997 WA B
Robert Hayes 1991 1997 FL B
Randall Padgett 1992 1997 AL w
Robert L. Miller, Jr. 1988 1998 OK B
Curtis Kyles 1984 1998 LA B
Shareef Cousin 1996 1999 LA B
Anthony Porter 1983 1999 IL B
Steven Smith 1985 1999 IL B
Ron Williamson 1988 1999 OK w
Ronald Jones 1989 1999 IL B
Clarence Dexter, Jr. 1991 1999 MO W
Warren D. Manning 1989 1999 SC B
Alfred Rivera 1997 1999 NC H
Steve Manning 1993 2000 IL \4
Eric Clemmons 1987 2000 MO B
Joseph N. Green 1993 2000 FL B
Ear]l Washington 1984 2000 VA B
William Nieves 1994 2000 PA H
Frank L. Smith* 1986 2000 FL B
Michael Graham 1987 2000 LA \4
Albert Burrell 1987 2000 LA w
Oscar L. Morris 1983 2000 CA B
Peter Limone 1968* 2001 MAT W
Gary Drinkard 1995 2001 AL w
Joaquin J. Martinez 1997 2001 FL H
Jeremy Sheets 1997 2001 NE A\
Charles Fain 1983 2001 ID w
Juan R. Melendez 1984 2002 FL H
Ray Krone 1992 2002 AZ \4
Thomas Kimbell, Jr. 1998 2002 PA w
Larry Osborne 1999 2002 KY W
Aaron Patterson 1986 2003 IL B
Madison Hobley 1987 2003 IL B
Leroy Orange 1984 2003 IL B
Stanley Howard 1987 2003 IL B
Rudolph Holton 1986 2003 FL B
Lemuel Prion 1999 2003 AZ W
Wesley Quick 1997 2003 AL W
John Thompson 1985 2003 LA B
Timothy Howard 1976 2003 OH B
Gary L. James 1976 2003 OH B
Joseph Amrine 1986 2003 MO B
Nicholas Yarris 1982 2003 PA W
Alan Gell 1998 2004 NC W

RACE OF EXONERATED DEATH ROW INMATES 1973-2007
50.0% 63

10.3% 13

39.7% 50

B BLACK B WHITE [ OTHER

Name Convicted — Released State  Race
Gordon Steidl 1987 2004 IL W
Laurence Adams 1974 2004 MA" B
Dan L. Bright 1996 2004 LA B
Ryan Matthews 1999 2004 LA B
Ernest R. Willis 1987 2004 X 4
Derrick Jamison 1985 2005 OH B
Harold Wilson 1989 2005 PA B
John Ballard 2003 2006 FL \4
Curtis McCarty 1986 2007 OK \\4
Michael McCormick 1987 2007 N W
Jonathon Hoffman 1995 2007 NC B

SOURCE: Death Penalty Information Center, Innocence (2006).

*Death sentence invalidated by the decision in Furman v. Georgia, 408 U.S. 238 (1972).
TState no longer has death penalty. ‘Died prior to innocence being proven.

Actus Reus Actus reus literally means conduct of a person.
The phrase is used to refer to the element of an offense that in-
volves prohibited conduct. The actus reus is one of two elements
that make up criminal offenses. The second element is called
mens rea or mental state. No crime may legally exist without an
actus reus, while some regulatory crimes, called strict liability of-
fenses, may exist without a mens rea. Examples of the actus reus
element of a capital offense would be causing death, causing death
while committing another crime, causing the death of a police
officer, and causing death by using a bomb. In each of the exam-
ples, the mental state of the defendant is not relevant to actus reus.
The mental state is relevant for the second element, i.e., the mens
rea. See also Mens Rea

Adams v. Texas Cours: United States Supreme Court; Case
Citation: Adams v. Texas, 448 U.S. 38 (1980); Argued: March 24,
1980; Decided: June 25, 1980; Opinion of the Court: Justice White;
Concurring Statement: Justice Brennan; Concurring Statement:
Chief Justice Burger; Concurring Statement: Justice Marshall; Dis-
senting Opinion: Justice Rehnquist; Appellate Defense Counsel:
Melvyn Carson Bruder argued; Stephen Cooper, J., and George
A. Preston on brief; Appellate Prosecution Counsel: Douglas M.
Becker argued; Mark White, John W. Fainter, Jr., Ted L. Hartley
and W. Barton Boling on brief; Amicus Curiae Brief Supporting
Prosecutor: None; Amicus Curiae Brief Supporting Defendant: 1

Issue Presented: Whether the decision in Witherspoon v. lllinois
was violated by a statute used by Texas to exclude members of
the venire from jury service because they were unable to take an
oath that the automatic penalty of death would not affect their
deliberations on any issue of fact.

Case Holding: The ruling in Witherspoon v. Illinois was violated
by a statute used by Texas to exclude members of the venire from
jury service because they were unable to take an oath that the au-
tomatic penalty of death would not affect their deliberations on
any issue of fact.

Factual and Procedural Background of Case: The defen-
dant, Adams, was charged with capital murder by the State of
Texas. During jury selection, the trial court excluded potential
jurors if they stated that they would be “affected” by the fact that
the death penalty would be automatically imposed if they an-
swered three statutory penalty phase questions in the affirmative.
The exclusion was based upon a State statute that required re-
moval of potential jurors who were unwilling or unable to take
an oath that the automatic penalty of death would not affect
their deliberations on any issue of fact. The three penalty phase
questions concerned (1) whether the defendant’s conduct causing
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the death at issue was deliberate, (2) whether the defendant’s
conduct in the future would constitute a continuing threat to so-
ciety, and (3) whether his conduct in killing the victim was un-
reasonable in response to the victim’s provocation, if any.

The jury that was selected convicted the defendant of capital
murder and sentenced him to death. On appeal, the Texas Court
of Criminal Appeals rejected the defendant’s contention that the
prospective jurors had been excluded in violation of the United
States Supreme Court’s decision in Witherspoon v. Illinois, which
held that a State may not constitutionally execute a death sen-
tence imposed by a jury culled of all those who revealed during
voir dire examination that they had conscientious scruples against
or were otherwise opposed to capital punishment. The United
States Supreme Court granted certiorari to consider the issue.

Opinion of the Court by Justice White: Justice White found
that the statute used to exclude potential jurors violated the
Court’s ruling in Witherspoon. The opinion provided the follow-
ing basis for its judgment:

Based on our own examination of the record, we have concluded that
[the statute] was applied in this case to exclude prospective jurors on
grounds impermissible under Witherspoon and related cases. As em-
ployed here, the touchstone of the inquiry under [the statute] was not
whether putative jurors could and would follow their instructions and
answer the posited questions in the affirmative if they honestly believed
the evidence warranted it beyond reasonable doubt. Rather, the touch-
stone was whether the fact that the imposition of the death penalty
would follow automatically from affirmative answers to the questions
would have any effect at all on the jurors’ performance of their duties.
Such a test could, and did, exclude jurors who stated that they would
be “affected” by the possibility of the death penalty, but who apparently
meant only that the potentially lethal consequences of their decision
would invest their deliberations with greater seriousness and gravity or
would involve them emotionally. Others were excluded only because
they were unable positively to state whether or not their deliberations
would in any way be “affected.” But neither nervousness, emotional in-
volvement, nor inability to deny or confirm any effect whatsoever is
equivalent to an unwillingness or an inability on the part of the jurors
to follow the court’s instructions and obey their oaths, regardless of
their feelings about the death penalty. The grounds for excluding these
jurors were consequently insufficient under the Sixth and Fourteenth
Amendments. Nor in our view would the Constitution permit the ex-
clusion of jurors from the penalty phase of a Texas murder trial if they
aver that they will honestly find the facts and answer the questions in
the affirmative if they are convinced beyond reasonable doubt, but not
otherwise, yet who frankly concede that the prospects of the death
penalty may affect what their honest judgment of the facts will be or
what they may deem to be a reasonable doubt. Such assessments and
judgments by jurors are inherent in the jury system, and to exclude all
jurors who would be in the slightest way affected by the prospect of the
death penalty or by their views about such a penalty would be to de-
prive the defendant of the impartial jury to which he or she is entitled
under the law.

We repeat that the State may bar from jury service those whose be-
liefs about capital punishment would lead them to ignore the law or vi-
olate their oaths. But in the present case Texas has applied [the statute]
to exclude jurors whose only fault was to take their responsibilities with
special seriousness or to acknowledge honestly that they might or might
not be affected. It does not appear in the record before us that these in-
dividuals were so irrevocably opposed to capital punishment as to frus-
trate the State’s legitimate efforts to administer its constitutionally valid
death penalty scheme. Accordingly, the Constitution disentitles the
State to execute a sentence of death imposed by a jury from which such
prospective jurors have been excluded.

The judgment of the Texas Court of Criminal Appeals is consequently
reversed to the extent that it sustains the imposition of the death penalty.

Concurring Statement by Justice Brennan: Justice Brennan

issued a concurring statement indicating, “Although I join the
Court’s opinion, I continue to believe that the death penalty is,
in all circumstances, contrary to the Eighth Amendment’s pro-
hibition against imposition of cruel and unusual punishments.”

Concurring Statement by Chief Justice Burger: The chief
justice issued a statement stating that he concurred in the Court’s
judgment.

Concurring Statement by Justice Marshall: In his concurring
statement, Justice Marshall stated that he “continue[d] to believe
that the death penalty is, under all circumstances, cruel and un-
usual punishment prohibited by the Eighth and Fourteenth
Amendments.”

Dissenting Opinion by Justice Rehnquist: Justice Rehnquist
dissented from the Court’s decision. He argued that Texas’s ex-
clusion statute did not violate Witherspoon. Justice Rehnquist
stated that he saw “no reason why Texas should not be entitled
to require each juror to swear that he or she will answer [the
three penalty phase] questions without regard to their possible
cumulative consequences.” It was said that the procedure em-
ployed by Texas presented no greater risk to defendants than any
capital punishment procedure approved by the Court. See also
Witherspoon v. Illinois

Adamson v. California Court: United States Supreme
Court; Case Citation: Adamson v. California, 332 U.S. 46 (1947);
Argued: January 15-16, 1947; Decided: June 23, 1947; Opinion of
the Court: Justice Reed; Concurring Opinion: Justice Frankfurter;
Dissenting Opinion: Justice Black, in which Douglas, ]., joined;
Dissenting Opinion: Justice Murphy, in which Rutledge, J., joined;
Appellate Defense Counsel: Morris Lavine argued and briefed; Ap-
pellate Prosecution Counsel: Walter L. Bowers argued and briefed;
Amicus Curiae Brief Supporting Prosecutor: None; Amicus Curiae
Brief Supporting Defendant: None

Issue Presented: Whether the Constitution prohibited the pros-
ecutor from commenting upon the defendant’s failure to explain
or deny evidence against him.

Case Holding: The Constitution did not prohibit the prosecu-
tor from commenting upon the defendant’s failure to explain or
deny evidence against him.

Factual and Procedural Background of Case: The defen-
dant, Adamson, was convicted of capital murder and sentenced
to death by the State of California. The California Supreme
Court affirmed the judgment. In doing so, the appellate court re-
jected the defendant’s contention that the Fifth Amendment pro-
hibited the prosecutor from commenting on his failure to ex-
plain or deny the evidence against him (the defendant did not
take the stand). The United States Supreme Court granted cer-
tiorari to consider the issue.

Opinion of the Court by Justice Reed: Justice Reed held that
the under laws of California it was permissible for the prosecu-
tor and trial judge to comment on a defendant’s failure to explain
or deny evidence. It was said that the issue was a State matter in-
sofar as the Fifth Amendment provided only a federal right, not
a right imposed upon the States. Justice Reed wrote: “It is set-
tled law that the clause of the Fifth Amendment, protecting a per-
son against being compelled to be a witness against himself, is
not made effective by the Fourteenth Amendment as a protec-
tion against state action.” The judgment of the California
Supreme Court was affirmed.
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Concurring Opinion by Justice Frankfurter: Justice Frank-
furter concurred in the Court’s decision. He wrote separately to
indicate that “[IJess than 10 years ago, Mr. Justice Cardozo an-
nounced as settled constitutional law that while the Fifth Amend-
ment, which is not directed to the States, but solely to the fed-
eral government, provides that no person shall be compelled in
any criminal case to be a witness against himself, the process of
law assured by the Fourteenth Amendment does not require such
immunity from self-crimination[.]”

Dissenting Opinion by Justice Black, in Which Douglas, J.,
Joined: Justice Black dissented from the Court’s decision. He ar-
gued that the Fifth Amendment was applicable against states
through the Fourteenth Amendment. Justice Black wrote:

In my judgment ... the language of the first section of the Fourteenth
Amendment, taken as a whole, was thought by those responsible for its
submission to the people, and by those who opposed its submission, suf-
ficiently explicit to guarantee that thereafter no state could deprive its
citizens of the privileges and protections of the Bill of Rights....

I would follow what I believe was the original purpose of the Four-
teenth Amendment — to extend to all the people of the nation the com-
plete protection of the Bill of Rights.... I would therefore hold in this
case that the full protection of the Fifth Amendment’s proscription
against compelled testimony must be afforded by California. This I
would do because of reliance upon the original purpose of the Four-
teenth Amendment.

Dissenting Opinion by Justice Murphy, in Which Rutledge,
J.» Joined: Justice Murphy dissented from the Court’s decision.
He believed that the Fifth Amendment was applicable against the
states. Justice Murphy wrote as follows:

Moreover, it is my belief that this guarantee against self- incrimina-
tion has been violated in this case. Under California law, the judge or
prosecutor may comment on the failure of the defendant in a criminal
trial to explain or deny any evidence or facts introduced against him.
As interpreted and applied in this case, such a provision compels a de-
fendant to be a witness against himself in one of two ways:

If he does not take the stand, his silence is used as the basis for draw-
ing unfavorable inferences against him as to matters which he might rea-
sonably be expected to explain. Thus he is compelled, through his si-
lence, to testify against himself. And silence can be as effective in this
situation as oral statements.

If he does take the stand, thereby opening himself to cross-examina-
tion, so as to overcome the effects of the provision in question, he is nec-
essarily compelled to testify against himself. In that case, his testimony
on cross-examination is the result of the coercive pressure of the provi-
sion rather than his own volition. Much can be said pro and con as to
the desirability of allowing comment on the failure of the accused to
testify. But policy arguments are to no avail in the face of a clear con-
stitutional command. This guarantee of freedom from self-incrimina-
tion is grounded on a deep respect for those who might prefer to re-
main silent before their accusers.... Accordingly, I would reverse the
judgment below.

Case Note: The position taken by the dissenting opinions
eventually became the position adopted by the Court.

Admissible Evidence see Rules of Evidence

Adpversarial Criminal Justice System The Anglo-Amer-
ican criminal justice system is adversarial. It places the govern-
ment, represented by a prosecutor, against the defendant. The
system requires that a neutral judge preside over the contest. The
defendant is constitutionally guaranteed the right to have assis-
tance of counsel and a jury to decide the facts of the case.

In an effort to balance the weight and resources of the govern-
ment against an individual defendant, the system requires that
the defendant’s innocence be presumed. The effect of the pre-

sumption of innocence is that of placing the burden upon the
government to prove a defendant is guilty of a charged crime.
Thus, a defendant does not have to prove his or her innocence.
Additionally, elaborate rules of evidence and procedure are used
in the criminal justice system to ensure fair treatment to the de-
fendant and the government. Although the federal Constitution
does not require appellate review of a criminal conviction, all ju-
risdictions in the criminal justice system provide for an initial
right to appeal a conviction. See also Burden of Proof at Guilt
Phase; Burden of Proof at Penalty Phase; Rules of Evidence

Adverse or Hostile Witness see Examination of
Witness

Advisory Jury see Binding/Nonbinding Jury Sen-
tencing Determination

Affirm see Appellate Review of Conviction and
Death Sentence

Affirmative Defenses The Anglo-American criminal justice
system is unique in affording defendants a presumption of inno-
cence and requiring prosecutors prove guilt beyond a reasonable
doubt. In spite of placing the burden of proof of guilt on pros-
ecutors, defendants are generally required to prove any affirma-
tive defense that is offered. Examples of affirmative defenses in-
clude insanity, alibi, self-defense, intoxication and defense of
another. In most instances, a defendant must prove an affirma-
tive defense by a preponderance of the evidence. Failure to prove
an affirmative defense does not mean that a defendant is guilty
of a crime. The prosecutor must always prove a defendant’s guilt
beyond a reasonable doubt regardless of the outcome on an af-
firmative defense. See a/so Burden of Proof at Guilt Phase

Afghanistan The death penalty is carried out in the nation
of Afghanistan. The government of Afghanistan was controlled
by the Taliban during the 1990s. However, the Taliban was ousted
by the United States and allied countries after the September 11,
2001, terrorist attacks in the United States. In 2004 a new con-
stitution was put in place establishing Afghanistan as an Islamic
Republic.

The Constitution of Afghanistan provides for a nine-member
Supreme Court (called Stera Mahkama) and subordinate High
Courts and Appeal Courts. The legal system of the nation is
based on Shari’a or Islamic law. The Constitution expressly rec-
ognizes capital punishment and requires the approval of the na-
tion’s president in order to be enforced. The methods of execu-
tion used by Afghanistan include firing squad, stoning, and
hanging. See also International Capital Punishment Nations

African Americans and Capital Punishment African
Americans have historically condemned capital punishment on a
single ground. Blacks make up a disproportionate number death
penalty victims. This argument was the primary basis of all death
penalty statutes being struck down through the United States
Supreme Court decision in Furman v. Georgia, 408 U.S. 238 (1972).

Historical data supported the pre—Furman racial attack on cap-
ital punishment by blacks. For example, between 1930 and 1972,
blacks made up 53.5 percent of all persons executed in the United
States. However, during this same time period the total black
population never surpassed 15 percent of the nation’s total
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population. The decision in Furman recognized the enormous
racial disparity and declared that it was not by chance that blacks
made up the majority of the people executed in the nation (Bu-
reau of Justice Statistics, Capital Punishment, 1977).

AFRICAN-AMERICANS EXECUTED 1930-1972

53'5% 2@
'5% 1793

[ AFRICAN-AMERICANS
B ALL OTHERS

Under post—Furman capital punishment jurisprudence, many
blacks are still arguing that the death penalty is imposed in a
racially discriminatory manner. However, post—Furman statisti-
cal data does not provide the irrefutable supporting evidence of
racial discrimination that characterized pre—Furman death
penalty data. For example, blacks represented only 34.1 percent
of all those executed between the period between 1976 and No-
vember 2006. While it is arguable that the percentage of blacks
executed during the latter period was high relative to their total
population in the nation, this figure would not, standing alone,
support changing the death penalty system a second time (Bu-
reau of Justice Statistics, Capital Punishment, 2006).

AFRICAN-AMERICANS EXECUTED 1976-NOVEMBER 2006
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Left to right: Charles Sanders, Grady B. Cole, and J. C. Levine were
executed on January 8, 1943, by the State of Arizona. The three young
men were convicted of robbing and killing a taxi driver. (Arizona De-
partment of Corrections)

While the statistical data of executions during the post—Fur-
man era lacks moral persuasion for changing the death penalty
system, blacks have made a compelling case for change through
evidence of persons actually sentenced to death, but not exe-
cuted. Blacks contend that a definite pattern has developed, in-
dicating undue racial discrimination in persons actually sentenced
to death. A snapshot of the nation’s death row population in July
of 2006 revealed that blacks made up 41.8 percent.

Additionally, in the case of United States v. Bass, 266 F.3d 532
(2001), reversed 536 U.S. 862 (2002), a survey was submitted
showing racial discrimination in the selection of death penalty
cases by the federal government. The survey showed a significant
difference between the percentage of white and black inmates in
the federal prison population and those charged by the United
States with death-eligible crimes. The survey revealed that whites
made up 57 percent of the population and blacks made up 38
percent. However, only 20 percent of the whites were charged
with death-eligible offenses, whereas 48 percent of black prison-
ers were charged with death-eligible offenses. The survey also
“showed that the United States entered into a plea bargain with
forty-eight percent of the white defendants against whom it
sought the death penalty, compared with twenty-five percent of
similarly situated black defendants.”

Opponents of the death penalty race theory contend that
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blacks and their supporters
have focused upon the wrong
set of numbers in determin-
ing whether post—Furman
capital punishment is racially
dispensed. It has been pos-
tured that the correct num-
bers to look at involve the
race of actual murderers. For
example, between 1999 and
2005, the number of known
black and white murderers
totaled 75,161. (During this
period, there was a total of
31,954 murderers whose iden-
tity was not known.) Out of
that total, blacks comprised
52.2 percent of the known
black and white murderers.
Although known black mur-
derers outnumbered known
white murderers during this
period, more white murderers
received death sentences than
black murderers. Thus, it is
argued that post—Furman
capital punishment is not
racially dispensed. See also Asians and Capital Punishment;
Hispanics and Capital Punishment; Native Americans and
Capital Punishment; Race and Capital Punishment

o

In January 2001, Wanda Jean
Allen became the second woman
ever executed by the State of Ok-
laboma. The other woman, Dora
Wright, also an African Ameri-
can, was executed in July 1903.
Wanda was also the first African
American woman executed since
the reinstatement of the death
penalty in 1976. (Oklahoma De-
partment of Corrections)

AFRICAN-AMERICANS ON DEATH ROW
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41.8% 1407

58.2% 1959

M  AFRICAN-AMERICANS
B ALL OTHERS

Age and Capital Punishment see Juveniles

Age of Felon Mitigator Ina majority of capital punishment
jurisdictions, the age of felon mitigator is a statutory mitigating
circumstance. This mitigator has been affected by the United
States Supreme Court decision in Roper v. Simmons, 543 U.S. 551
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SOURCE: U.S. Department of Justice, Federal Bureau of Investigation,
Uniform Crime Reports (2000-2006)

(2005), which held that the death penalty cannot be imposed
upon a defendant who was seventeen years old or younger, when
he or she committed a capital crime.

The minority/majority status of a capital felon at the time of
the offense may be considered by the jury at the penalty phase as
a mitigating factor against imposition of the death penalty.
Courts have held that, while age may be relevant, age is not dis-
positive of this mitigator. That is, a capital felon may be chrono-
logically well along in years, but mentally and emotionally, he or
she may be an adolescent. Therefore, a capital felon may utilize
age as a mitigator where he or she is chronologically old, but
mentally and emotionally is child-like. See #/so Mitigating Cir-
cumstances

NUMBER OF JURISDICTIONS USING AGE OF FELON MITIGATOR

73% 27

27% 10

B AGE OF FELON MITIGATOR JURISDICTIONS
B ALL OTHER JURISDICTIONS

Age and Gender of Murderers, 1994

Age of Murderer Total Murderers  Gender Male Female
Under 1 - - -
1to4 - - -
5to8 1 1 -
9to 12 38 30 8
13 to 16 1,536 1,435 101
17 to 19 3,366 3,222 144
20 to 24 3,897 3,600 297
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Age of Murderer  Total Murderers ~ Gender Male Female
Under 1 - - -
25 to 29 2,293 1,985 308
30 to 34 1,679 1,434 245
35 to 39 1,225 1,006 219
40 to 44 827 702 125
45 to 49 555 478 77
50 to 54 302 257 45
55 to 59 176 158 18
60 to 64 129 109 20
65 to 69 93 82 11
70 to 74 65 60 5
75 & over 70 65 5

SOURCE: U.S. Department of Justice, Federal Bureau of Investigation,
Uniform Crime Reports 16, Table 2.6 (1995).

Age of Victim Aggravator A majority of capital punish-
ment jurisdictions provide that the age of a victim of murder is
a statutory aggravating circumstance that permits the imposition
of the death penalty. There is no unity among capital jurisdic-
tions regarding the actual age of a victim which constitutes a
statutory aggravator. However, the age of the victim refers gen-
erally to children and/or elderly persons.

Age and Gender of Murder Victim 2005

Age of Total

Victim Victims — Male Female
Under 1 177 104 73
lto4 328 186 142

NUMBER OF JURISDICTIONS USING AGE OF VICTIM AGGRAVATOR

| 40/@
'48‘6% 18

B AGE OF VICTIM AGGRAVATOR JURISDICTIONS
B ALL OTHER JURISDICTIONS

Homicide victimization by age, 19762004
Rate per 100,000 population
Age
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SOURCE: Bureau of Justice Statistics, Homicide Trends in the Unites States (2006).

Age of Total

Victim Victims ~— Male Female
5to 8 75 38 37
9to 12 78 38 40
13 to 16 456 365 91
17 to 19 1,349 1,184 165
20 to 24 2,834 2,460 374
25 to 29 2,262 1,920 342
30 to 34 1,649 1,341 308
35 to 39 1,256 930 326
40 to 44 1,194 874 320
45 to 49 938 705 233
50 to 54 707 543 164
55 to 59 384 275 109
60 to 64 272 192 80
65 to 69 183 108 75
70 to 74 159 96 63
75 & over 291 134 157

SOURCE: U.S. Department of Justice, Federal Bureau of Investigation,
Uniform Crime Reports Table 2 (2006).

Research has shown that the murder of teenagers and young
adults increased dramatically in the late 1980s while rates for
older age groups declined. The murder rate for 14- to 17-year-
olds increased almost 150 percent from 1985 to 1993, while 18-
to 24-year-olds experienced the highest homicide. Murder rates
for children under age 14 have remained stable and low. See a/so
Aggravating Circumstances

Aggravated Battery Aggravator Aggravated battery has
been made a statutory aggravating circumstance when murder re-
sults therefrom. Two capital punishment jurisdictions, Georgia
and Indiana, have made aggravated battery a statutory aggravat-
ing circumstance. The crime of aggravated battery is not the same
as the crime of battery. Aggravated battery occurs when there is
serious injury to a victim. The crime of battery can be a mere
touching of a victim.

A subtle legal distinction is made between aggravated battery
and murder, insofar as the victim of aggravated battery is also the
victim of murder. The aggravated battery component of capital
murder requires the victim not die immediately, but suffer severe
injuries before eventual death. See also Aggravating Circum-
stances

Aggravating Circumstances The United States Supreme
Court has ruled that the death penalty cannot be imposed arbi-
trarily upon all persons who commit murder. The imposition of
the death penalty must be reserved for a small class of murders
that are caused under specific conditions. To comply with this
constitutional mandate, legislators in capital punishment juris-
dictions have statutorily created certain factors that permit im-
position of the death penalty. Four approaches have developed
in meeting the narrowing requirement.

First, the majority of capital punishment jurisdictions utilize
a procedure that involves narrowing a death penalty prosecution
for murder through the use of death-eligible special circumstances
and statutory aggravating circumstances. Second, a minority of
capital punishment jurisdictions (Oregon and Texas) utilizes
death-eligible special circumstances, statutory aggravating cir-
cumstances and special statutory issues to impose the sentence
of death. Third, one capital punishment jurisdiction (Virginia)
utilizes statutory aggravating circumstances and special statu-
tory issues to impose the sentence of death. Fourth, one cap-
ital punishment jurisdiction (Utah) only utilizes statutory aggra-
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vating circumstances to permit the imposition of a sentence of
death.

The discussion that follows addresses the two types of aggra-
vating circumstances, death-eligible special circumstances and
special statutory issues.

Distinguishing Statutory and Non-Statutory Aggravating
Circumstances: The phrase “statutory aggravating circumstances”
refers to unique factors created by legislators which, if found to
exist during a trial, will constitutionally permit the death penalty
to be imposed upon capital offenders. In the case of Zant .
Stephens, 462 U.S. 862 (1983), the United States Supreme Court
held that no capital felon may validly be sentenced to death un-
less at least one statutory aggravating circumstance was proven
against him or her. The statutory aggravating circumstance re-
quirements have replaced the pre—Furman v. Georgia, 408 U.S.
238 (1972), arbitrariness in imposing the death penalty and are
the sole criteria that permit the death penalty to be imposed.

In the case of Tuilaepa v. California, 114 S.Ct. 2630 (1994), the
United States Supreme Court established two conditions that
must be satisfied in order for a statutory aggravating circum-
stance to be constitutionally valid. First, the statutory aggravat-

ing circumstance must not be a factor that could be applied to
every defendant convicted of murder. For example, the mere fact
that a victim died could not be a constitutionally valid statutory
aggravating circumstance that allows imposition of the death
penalty, the reason being that the victim dies in every murder. A
statutory aggravating circumstance must be some factor that
would have application to only a subclass of murders.

The second requirement announced in 7#ilaepa is that a statu-
tory aggravating circumstance cannot be set out in a manner that
makes it vague, i.e., it must have a commonsense meaning that
a jury would understand. If the bare language of a statutory ag-
gravating circumstance does not provide the factfinder with suf-
ficient direction as to its meaning, use of the aggravator may still
survive constitutional scrutiny if the jurisdiction’s appellate court
has construed the aggravator so as to adequately channel the
factfinder’s discretion.

Non-statutory aggravating circumstances are any case-specific
factors of a murder which make the murder especially egregious.
Non-statutory aggravators are not set out in statutes. The death
penalty cannot be imposed solely upon the proven existence of a
non-statutory aggravator. Non-statutory aggravators serve only
to support imposing the death penalty, upon proof of the exis-
tence of a statutory aggravator. Courts have reasoned that con-
sideration of non-statutory aggravators do not unduly prejudice
capital felons, because the factfinder can only consider such ev-
idence if it first finds at least one statutory aggravating circum-
stance against a defendant.

Prosecutors do not have a carte blanche right to introduce any
and all non-statutory aggravating evidence. Trial courts must
preclude irrelevant or highly prejudicial non-statutory aggravat-
ing evidence. Generally, courts will limit non-statutory aggravat-
ing evidence to a capital defendant’s prior criminal record, evi-
dence that would be admissible at the guilt phase, and evidence
to rebut matters raised in mitigation by the defendant.

Courts have held that prosecutors may use evidence of any
type of uncharged crime against a capital felon at the penalty
phase, as a non-statutory aggravator. Hearsay evidence of crimes
that did not result in prosecution or conviction is admissible at
the penalty phase so long as such evidence is both relevant and
reliable. Prosecutors may inform the penalty phase jury that a
capital felon has planned other offenses, when there is evidence
to corroborate the allegation.

Table 1

Aggravating Circumstances Used to Impose
Death Penalty when Accompanied by Murder
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Table 2
Aggravating Circumstances Used to Impose Death Penalty When Accompanied by Murder
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State
Alab.
Ariz.
Ark.
Cal.
Colo.
Conn.
Del.
Fla.

Idaho
Ill.
Ind.
Kan.
Ky.
La.
Md.
Miss.
Mo.
Mont.
Neb.
Nev.
N.H.
N.M.
N.C.
Ohio
Okla.
Ore.

Penn.

S.D.

Tenn.

Tex.

Utah

Va.

Wash.
Wyo.

Fed. Gov't

State
Alab.
Ariz.
Ark.
Cal.
Colo.
Conn.
Del.
Fla.
Ga.
Idaho
11l
Ind.
Kan.
Ky.

Md.
Miss.
Mo.
Mont.

Table 3
Aggravating Circumstances Used to Impose Death Penalty When Accompanied by Murder
Correction Elected
Prosecutor Handicapped —Police  Airplane  Officer Disrupt Official  Firefighter Future
Victim Victim Victim Hijacking ~ Victim  Government — Victim Victim  Dangerousness
X
X
X X
X X X X
X X X
X X X X X
X X X X
X X X X
X X X
X X X X X
X X X
X X X
X X X X
X
X X
X X X X X X
X
X X
X X X
X X
X X X X X
X X X
X X X
X X X
X X X X X
X X X X
X X X X
X X X X X X X
X X X X
X X X X X X X
X X
X X X X
X X X X X
X X X X X
Table 4
Aggravating Circumstances Used to Impose Death Penalty When Accompanied by Murder
Killed  Heinous/ Multiple Prior Parole/
Lying-in- for Cruel/ Victims in Juror  Hostage  Felony or ~ Ordered  Probation
Wait Money  Atrocious  Single Incident ~ Victim  Victim  Murder — Killing Officer
X X X X
X X X X
X X X
X X X X X
X X X X X
X X X
X X X X X
X X X X
X X X
X X X X
X X
X X X X
X X X X
X X X
X X X X
X X
X X X
X X X
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Killed  Heinous/ Multiple Prior Parole/
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Table 5
Aggravating Circumstances Used to Impose Death Penalty When Accompanied by Murder

Race, Sex, Train Killer

Serial On Parole/  Paid for Religion Wreck or Member
State Killing  Terrorism  Probation  Killing  Premeditation ~ Motive ~ Hijacking Poison  of Gang
Alab. X
Ariz. X X X X
Ark.
Cal.
Colo. X
Conn.
Del.
Fla. X

X X X
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Distinguishing Statutory Aggravators from Death-Eligible
Special Circumstances: Death-eligible special circumstances and
statutory aggravating circumstances are both factors which are
created by legislators. The purpose of death-eligible special cir-
cumstances and statutory aggravating circumstances are the same.
Both seek to narrow the class of murders and murderers that are
subject to death-penalty treatment. The functions of death-eli-
gible special circumstances and statutory aggravating circum-
stances are different. The function of a death-eligible special cir-
cumstance is that of merely triggering death penalty consideration
for those whose conduct falls within their sphere of proscrip-
tions. The function of a statutory aggravating circumstance, on
the other hand, is that of causing the death penalty to be imposed.

Death-eligible special circumstances are elements of capital
offenses and, as such, are constitutionally required to be proven
beyond a reasonable doubt at the guilt phase. If a death-eligible
special circumstance is not so proven at the guilt phase, then a
defendant cannot be subject to capital sentencing. For the ma-
jority of capital punishment jurisdictions, statutory aggravating
circumstances are not elements of capital offenses. Therefore,
they are not constitutionally required to be proven beyond a rea-
sonable doubt, and the proof of their existence is usually made
at the penalty phase. However, a minority of capital punishment
jurisdictions — Ohio, Oregon, Texas, Utah, Virginia and Wash-
ington — require that statutory aggravating circumstances be
proven at the guilt phase. Consequently, in those jurisdictions,
statutory aggravating circumstances must be proven beyond a
reasonable doubt, because they are part of the offense.

Distinguishing Statutory Aggravators from Special Statu-
tory Issues: As previously stated, six capital punishment jurisdic-
tions, Ohio, Oregon, Texas, Utah, Virginia and Washington, re-
quire statutory aggravating circumstances be proven at the guilt
phase. In jurek v. Texas, 428 U.S. 262 (1976), the United States
Supreme Court indicated that the Constitution permitted the
death-eligible narrowing process to occur at the guilt phase and
does not require more. Notwithstanding the pronouncement in
Jurek, three of the jurisdictions (Oregon, Texas, and Virginia)
utilize, at the penalty phase, special statutory issues that must be
addressed by the factfinder in deciding whether to impose the
death penalty. The decision in Jurek upheld the constitutional-
ity of using special statutory issues, instead of statutory aggra-
vating circumstances, at the penalty phase.

Although special statutory issues and statutory aggravating cir-
cumstances serve the same purpose —i.e., they both are used to de-
termine whether to impose the death penalty — they differ in one
respect: Special statutory issues are constant for all capital felons,
in that special statutory issues are a series of questions that are
asked in all capital prosecutions. However, statutory aggravating
circumstances vary with the particular facts of each capital homi-
cide. See also Death-Eligible Offenses; Mitigating Circumstances

Aider and Abettor An aider and abettor is a person who par-
ticipates in a crime but who is not considered a principal, i.e.,
the person who actually committed the crime. Statutes generally
permit an aider and abettor to be prosecuted and punished as
though he or she actually committed an offense. An exception to
this general rule has been constitutionally carved out for capital
murder.

Under the U.S. Constitution, an aider and abettor to capital

murder may be prosecuted and found guilty for the crime. How-
ever, the Constitution has been interpreted to require that spe-
cific conduct by the aider and abettor be shown before a death
sentence may be imposed upon him or her.

A death sentence may not be imposed upon an aider or abet-
tor who neither took life, attempted to take life, nor intended to
take life. An aider and abettor convicted of capital murder may
receive a sentence of death if his or her participation in the crime
is major and his or her mental state was one of reckless indiffer-
ence to the value of human life. See also Tison v. Arizona; En-
mund v. Florida

Ake v. Oklahoma Court: United States Supreme Court;
Case Citation: Ake v. Oklahoma, 470 U.S. 68 (1985); Argued: No-
vember 7, 1984; Decided: February 26, 1985; Opinion of the Court:
Justice Marshall; Concurring Opinion: Chief Justice Burger; Dis-
senting Opinion: Justice Rehnquist; Appellate Defense Counsel:
Arthur B. Spitzer argued; Elizabeth Symonds, Chatles S. Sims,
Burt Neuborne, and William B. Rogers on brief; Appellate Pros-
ecution Counsel: Michael C. Turpen argued; David W. Lee on
brief; Amicus Curiae Brief Supporting Prosecutor: None; Amicus
Curiae Brief Supporting Defendant. 5

Issue Presented: Whether the Constitution requires that an in-
digent defendant have State-appointed access to psychiatric as-
sistance to prepare a defense based on his or her mental condi-
tion, when his or her sanity at the time of the offense is seriously
in question.

Case Holding: When an indigent defendant has made a prelim-
inary showing that his or her sanity at the time of the offense is
likely to be a significant factor at trial, the Constitution requires
the State provide the defendant with court-appointed expert psy-
chiatric assistance on this issue

Factual and Procedural Background of Case: The record of
the case indicated that the defendant, Glen Burton Ake, was ar-
rested and charged in 1979, by the State of Oklahoma, with mur-
dering a couple and wounding their two children. The trial court
initially determined that the defendant was incompetent to stand
trial and therefore had the defendant committed to a state men-
tal hospital. Six weeks after the defendant’s commitment, the
State’s chief forensic psychiatrist informed the trial court that the
defendant had become competent to stand trial.

The defendant was indigent and had court-appointed coun-
sel. To enable defense counsel to prepare and present a defense
adequately, defense counsel indicated that a psychiatrist would
have to examine the defendant with respect to his mental condi-
tion at the time of the offense. Defense counsel argued that the
federal Constitution required the trial court to either arrange to
have a psychiatrist perform the examination, or to provide funds
to allow the defense to arrange for one. The trial court rejected
defense counsel’s argument that the federal Constitution required
that an indigent defendant receive the assistance of a psychiatrist
when that assistance is necessary to the defense.

The defendant was tried for two counts of murder in the first
degree and for two counts of shooting with intent to kill. At the
guilt phase of trial, his sole defense was insanity. The jury rejected
the defendant’s insanity defense and returned a verdict of guilty
on all counts. The defendant was subsequently sentenced to death
on each of the two murder counts, and to 500 years’ imprison-
ment on each of the two counts of shooting with intent to kill.
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On appeal to the Oklahoma Court of Criminal Appeals, the
defendant argued that, as an indigent defendant, he should have
been provided the services of a court-appointed psychiatrist. The
appellate court rejected this argument, observing: “We have held
numerous times that, the unique nature of capital cases notwith-
standing, the State does not have the responsibility of providing
such services to indigents charged with capital crimes.” The
United States Supreme Court granted certiorari to consider the
issue.

Opinion of the Court by Justice Marshall: Justice Marshall
made a fundamental legal observation at the outset of the Court’s
opinion. It was said that: “This Court has long recognized that
when a State brings its judicial power to bear on an indigent de-
fendant in a criminal proceeding, it must take steps to assure
that the defendant has a fair opportunity to present his defense.
This elementary principle, grounded in significant part on the
Fourteenth Amendment’s due process guarantee of fundamental
fairness, derives from the belief that justice cannot be equal where,
simply as a result of his poverty, a defendant is denied the op-
portunity to participate meaningfully in a judicial proceeding in
which his liberty is at stake.”

The opinion proceeded to focus upon the conditions under
which the participation of a psychiatrist was significant enough
to the preparation of a defense, so as to require a State to pro-
vide an indigent defendant with access to competent psychiatric
assistance in preparing his or her defense. Justice Marshall out-
lined a three-pronged test to address the issue. The first prong of
the test seeks a determination as to the private interest that will
be affected by the action of the State. Under the second prong,
an analysis is required to determine the governmental interest
that will be affected if the safeguard is to be provided. The third
prong seeks to determine the probable value of the additional or
substitute procedural safeguards that are sought and the risk of
an erroneous deprivation of the affected interest if those safe-
guards are not provided.

In applying this test abstractly to the issue of appointment of
psychiatric assistance, Justice Marshall reached the following con-
clusions. First, it was said that the private interest in the accu-
racy of a criminal proceeding is, in and of itself, compelling.
That is, a defendant’s interest in the outcome of the State’s effort
to overcome the presumption of innocence is self-evident and is
given great weight in the analysis.

Next, in looking at the interest of the State, the opinion re-
futed Oklahoma’s suggestion that providing such assistance
would result in a staggering economic burden to the State. Jus-
tice Marshall noted that many States, including the federal gov-
ernment, make psychiatric assistance available to indigent de-
fendants. It was concluded that the State’s interest in denying the
assistance of a psychiatrist is not substantial, in view of the com-
pelling interest of both the State and the defendant in an accu-
rate disposition of a case.

In turning to the final issue of the probable value of the psy-
chiatric assistance sought, and the risk of error in the proceed-
ing if such assistance is not offered, Justice Marshall made the fol-
lowing determinations. It was said that when the State has made
the defendant’s mental condition relevant to his or her criminal
culpability and to the punishment he or she might suffer, the as-
sistance of a psychiatrist is crucial to the defendant’s ability to
present a meaningful defense. While acknowledging that psychi-

atry is not an exact science, Justice Marshall added that “[b]y or-
ganizing a defendant’s mental history, examination results and be-
havior, and other information, interpreting it in light of their ex-
pertise, and then laying out their investigative and analytic
process to the jury, the psychiatrists for each party enable the jury
to make its most accurate determination of the truth on the issue
before them.” With that observation in view, the opinion found
that there was an extremely high risk of an inaccurate resolution
of a case, when necessary psychiatric assistance is denied to a de-
fendant.

The ultimate conclusion from Justice Marshall’s abstract analy-
sis of the application of the three-pronged test was “that when a
defendant demonstrates to the trial judge that his sanity at the
time of the offense is to be a significant factor at trial, the State
must, at a minimum, assure the defendant access to a competent
psychiatrist who will conduct an appropriate examination and as-
sist in evaluation, preparation, and presentation of the defense.”

In turning to the facts of the case presented to the Court, the
opinion found that the defendant established that he was indi-
gent and that his sanity was a major issue at the trial; therefore,
it was constitutional error to deny him free access to psychiatric
assistance. The judgment of the Oklahoma Court of Criminal
Appeals was reversed and a new trial ordered.

Concurring Opinion by Chief Justice Burger: Chief Justice
Burger wrote a brief concurring opinion wherein he pointed out
that he believed the Court’s holding should be narrowly inter-
preted as applying to capital prosecutions and not to non-capi-
tal cases.

Dissenting Opinion by Justice Rebhnquist: Justice Rehnquist
dissented on two primary grounds. First, he argued that the facts
of the case did not warrant the creation of a rule of law that re-
quired appointment of a psychiatrist for an indigent defendant
merely upon “a preliminary showing that his sanity at the time
of the offense is likely to be a significant factor at trial.” Justice
Rehnquist argued that a higher standard should be erected that
would entitle a defendant to appointment of psychiatric assis-
tance. He did not believe that the facts of the case reached the
level necessary to require appointment of psychiatric assistance.

Next, Justice Rehnquist reasoned that even if the rule an-
nounced by the Court was necessary, “the constitutional rule an-
nounced by the Court is far too broad.” Justice Rehnquist indi-
cated that the majority opinion should have expressly limited
“the rule to capital cases, and make clear that the entitlement is
to an independent psychiatric evaluation, not to a defense con-
sultant.”

Akins v. Texas Courz: United States Supreme Court; Case
Citation: Akins v. Texas, 325 U.S. 398 (1945); Argued: April 30,
May 1, 1945; Decided: June 4, 1945; Opinion of the Court: Justice
Reed; Concurring Statement: Justice Rutledge; Dissenting Opin-
ion: Justice Murphy; Dissenting Statement: Chief Justice Stone
and Black, J.; Appellate Defense Counsel: A. S. Baskett argued; W.
J. Durham on brief; Appellate Prosecution Counsel: Benjamin T.
Woodall argued and briefed; Amicus Curiae Brief Supporting Pros-
ecutor: None; Amicus Curiae Brief Supporting Defendant: None
Issue Presented: Whether the defendant established racial dis-
crimination in grand jury selection due to the jury commission-
ers’ refusal to select more than one black to serve on a grand jury.

Case Holding: The defendant did not establish racial discrim-



Alabama 15

ination in grand jury selection due to the jury commissioners’ re-
fusal to select more than one black to serve on a grand jury, be-
cause the Constitution does not guarantee racial proportionality
on a grand jury.

Factual and Procedural Background of Case: The defen-
dant, Akins, was convicted of capital murder and sentenced to
death by the State of Texas. The Texas Court of Criminal Ap-
peals affirmed the judgment. In doing so, the appellate court re-
jected the defendant’s contention that his prosecution violated the
federal Constitution, because the grand jury commissioners
would not permit more than one black person to sit on a grand
jury. The United States Supreme Court granted certiorari to con-
sider the issue.

Opinion of the Court by Justice Reed: Justice Reed held that
“[t]he Fourteenth Amendment forbids any discrimination against
arace in the selection of a grand jury.” However, the opinion in-
dicated that limitations were imposed upon the right of partici-
pation on a grand jury. Justice Reed wrote: “Fairness in selection
has never been held to require proportional representation of
races upon a jury. Purposeful discrimination is not sustained by
a showing that on a single grand jury the number of members of
one race is less than that race’s proportion of the eligible individ-
uals. The number of our races and nationalities stands in the way
of evolution of such a conception of due process or equal pro-
tection. Defendants under our criminal statutes are not entitled
to demand representatives of their racial inheritance upon juries
before whom they are tried. But such defendants are entitled to
require that those who are trusted with jury selection shall not
pursue a course of conduct which results in discrimination in the
selection of jurors on racial grounds.”

Justice Reed reasoned further that: “The mere fact of inequal-
ity in the number selected does not in itself show discrimination.
A purpose to discriminate must be present which may be proven
by systematic exclusion of eligible jurymen of the proscribed race
or by unequal application of the law to such an extent as to show
intentional discrimination.” The opinion concluded that the
record in the case failed to establish “that the commissioners de-
liberately and intentionally limited the number of [blacks] on the
grand jury list. The judgment of the Texas Court of Criminal Ap-
peals was affirmed.

Concurring Statement by Justice Rutledge: Justice Rutledge
issued a statement indicating he concurred in the Court’s decision.

Dissenting Opinion by Justice Murphy: Justice Murphy dis-
sented from the Court’s decision. He believed the Constitution
encompassed the defendant’s claim and that the defendant’s rights
were violated. Justice Murphy wrote:

It follows that the State of Texas, in insisting upon one [black] rep-
resentative on the grand jury panel, has respected no right belonging to
[the defendant]. On the contrary, to the extent that this insistence
amounts to a definite limitation of [black] grand jurors, a clear consti-
tutional right has been directly invaded. The equal protection clause
guarantees [the defendant] not only the right to have [blacks] consid-
ered as prospective veniremen but also the right to have them consid-
ered without numerical or proportional limitation. If a jury is to be fairly
chosen from a cross section of the community, it must be done with-
out limiting the number of persons of a particular color, racial back-
ground or faith — all of which are irrelevant factors in setting qualifica-
tions for jury service. This may in a particular instance result in the
selection of one, six, twelve or even no [blacks] on a jury panel. The
important point, however, is that the selections must in no way be lim-
ited or restricted by such irrelevant factors....

Our affirmance of this judgment thus tarnishes the fact that we of
this nation are one people undivided in ability or freedom by differences
in race, color or creed.

Dissenting Statement by Chief Justice Stone and Black, ].:
The chief justice and Justice Black issued a statement indicating
they dissented from the Court’s decision. See a/so Discrimination
in Grand or Petit Jury Selection

Alabama The State of Alabama is a capital punishment juris-
diction. The State reenacted its death penalty law after the United
States Supreme Court decision in Furman v. Georgia, 408 U.S.
238 (1972), on March 5, 1976.

Alabama has a three-tier legal system. The State’s legal system
is composed of a supreme court, a court of appeals, and courts
of general jurisdiction. The Alabama Supreme Court is presided
over by a chief justice and eight associate justices. The Alabama
Court of Criminal Appeals is composed of a presiding judge and
four judges. The courts of general jurisdiction in the State are
called Circuit Courts. Capital offenses against the State of Ala-
bama are tried in the Circuit Courts. It is provided under the laws
of Alabama that, in capital cases, an indigent defendant must be
appointed legal counsel having no less than five years” prior ex-
perience in the active practice of criminal law.

Alabama’s capital punishment offenses are set out under Ala.
Code § 13A-5-40(a). This statute is triggered if a person com-
mits a homicide under the following special circumstances:

1. Murder by the defendant during a kidnapping in the first
degree or an attempt thereof committed by the defendant;

2. Murder by the defendant during a robbery in the first de-
gree or an attempt thereof committed by the defendant;

3. Murder by the defendant during a rape in the first or sec-
ond degree or an attempt thereof committed by the defendant;
or murder by the defendant during sodomy in the first or second
degree or an attempt thereof committed by the defendant;

4. Murder by the defendant during a burglary in the first or
second degree or an attempt thereof committed by the defendant;

5. Murder of any police officer, sheriff, deputy, state trooper,
federal law enforcement officer, or any other state or federal peace
officer of any kind, or prison or jail guard, while such officer or
guard is on duty, regardless of whether the defendant knew or
should have known the victim was an officer or guard on duty,
or because of some official or job-related act or performance of
such officer or guard;

6. Murder committed while the defendant is under sentence
of life imprisonment;

7. Murder done for a pecuniary or other valuable consider-
ation or pursuant to a contract or for hire;

8. Murder by the defendant during sexual abuse in the first
or second degree or an attempt thereof committed by the defen-
dant;

9. Murder by the defendant during arson in the first or sec-
ond degree committed by the defendant; or murder by the de-
fendant by means of explosives or explosion;

10. Murder wherein two or more persons are murdered by the
defendant by one act or pursuant to one scheme or course of
conduct;

11. Murder by the defendant when the victim is a state or fed-
eral public official or former public official and the murder stems
from or is caused by or is related to his official position, act, or
capacity;
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12. Murder by the defendant during the act of unlawfully as-
suming control of any aircraft by use of threats or force with in-
tent to obtain any valuable consideration for the release of said
aircraft or any passenger or crewmen thereon or to direct the
route or movement of said aircraft, or otherwise exert control over
said aircraft;

13. Murder by a defendant who has been convicted of any
other murder in the twenty years preceding the crime; provided
that the murder which constitutes the capital crime shall be mur-
der as defined in subsection (b. Of this section; and provided fur-
ther that the prior murder conviction referred to shall include
murder in any degree as defined at the time and place of the prior
conviction;

14. Murder when the victim is subpoenaed, or has been sub-
poenaed, to testify, or the victim had testified, in any preliminary
hearing, grand jury proceeding, criminal trial or criminal pro-
ceeding of whatever nature, or civil trial or civil proceeding of
whatever nature, in any municipal, state, or federal court, when
the murder stems from, is caused by, or is related to the capacity
or role of the victim as a witness;

15. Murder when the victim is less than fourteen years of age;

16. Murder committed by or through the use of a deadly
weapon fired or otherwise used from outside a dwelling while the
victim is in a dwelling;

17. Murder committed by or through the use of a deadly
weapon while the victim is in a vehicle; or

18. Murder committed by or through the use of a deadly
weapon fired or otherwise used within or from a vehicle.

In addition, under Ala. Code § 13A-10-152 the crime of ter-
rorism is made a capital offense. This crime is committed when
a person commits a homicide with the intent to intimidate or co-
erce a civilian population, influence the policy of a unit of gov-
ernment by intimidation or coercion, or affect the conduct of a
unit of government by murder, assassination, or kidnapping.

Capital murder in Alabama is punishable by death or life im-
prisonment without parole. A capital prosecution in Alabama is
bifurcated into a guilt phase and penalty phase. A jury is used at
both phases of a capital trial (a defendant may waive the right to
have a jury at the penalty phase). It is required that, at the penalty
phase, at least ten of twelve jurors must agree that a death sen-
tence is appropriate before it can be imposed. If the penalty phase
jury is unable to reach a verdict, the trial judge is required to de-
clare a mistrial and convene another penalty phase jury. The de-
cision of a penalty phase jury is not binding on the trial court
under the laws of Alabama. The trial court may accept or reject
the jury’s determination on punishment, and impose whatever
sentence he or she believes the evidence established.

Under the laws of Alabama, a defendant may plead guilty to
a capital offense. However, the State still requires the prosecutor
prove the defendant’s guilt of the capital offense beyond a rea-
sonable doubt to a jury. Under Alabama’s laws, a guilty plea may
be considered in determining whether the prosecutor has met
the burden of proof.

In order to impose a death sentence upon a defendant, it is re-
quired under Ala. Code § 13A-5-49 that the prosecutor estab-
lish the existence of at least one of the following statutory aggra-
vating circumstances at the penalty phase:

1. The capital offense was committed by a person under sen-
tence of imprisonment;

2. The defendant was previously convicted of another capi-
tal offense or a felony involving the use or threat of violence to
the person;

3. The defendant knowingly created a great risk of death to
many persons;

4. The capital offense was committed while the defendant
was engaged or was an accomplice in the commission of, or an
attempt to commit, or flight after committing, or attempting to
commit rape, robbery, burglary or kidnapping;

5. The capital offense was committed for the purpose of
avoiding or preventing a lawful arrest or effecting an escape from
custody;

6. The capital offense was committed for pecuniary gain;

7. The capital offense was committed to disrupt or hinder the
lawful exercise of any governmental function or the enforcement
of laws;

8. The capital offense was especially heinous, atrocious, or
cruel compared to other capital offenses;

9. The defendant intentionally caused the death of two or
more persons by one act or pursuant to one scheme or course of
conduct; or

10. The capital offense was one of a series of intentional
killings committed by the defendant.

Although the federal Constitution will not permit jurisdic-
tions to prevent capital felons from presenting all relevant miti-
gating evidence at the penalty phase, Alabama has provided by
statute (Ala. Code § 13A-5-51) the following statutory mitigat-
ing circumstances that permit a jury to reject imposition of the
death penalty:

1. The defendant has no significant history of prior crimi-
nal activity;

2. The capital offense was committed while the defendant
was under the influence of extreme mental or emotional distur-
bance;

3. The victim was a participant in the defendant’s conduct
or consented to it;

4. The defendant was an accomplice in the capital offense
committed by another person and his participation was relatively
minor;

5. The defendant acted under extreme duress or under the
substantial domination of another person;

6. The capacity of the defendant to appreciate the criminal-
ity of his conduct or to conform his conduct to the requirements
of law was substantially impaired; and

7. The age of the defendant at the time of the crime.

It is also provided by Ala. Code § 13A-5-52 that mitigating
circumstances also “include any aspect of a defendant’s charac-
ter or record and any of the circumstances of the offense that the
defendant offers as a basis for a sentence of life imprisonment
without parole instead of death, and any other relevant mitigat-
ing circumstance which the defendant offers as a basis for a sen-
tence of life imprisonment without parole instead of death.”

Under Alabama’s capital punishment statute, the Alabama
Supreme Court automatically reviews a sentence of death. Al-
abama by default uses lethal injection to carry out death sen-
tences, but a prisoner has the option of being put to death in the
electric chair. The State’s death row facility for men is located in
Atmore, Alabama, while the facility maintaining female death
row inmates is located in Wetumpka, Alabama.
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Pursuant to the laws of Alabama, the governor has authority
to grant clemency in capital cases. Capital felons who have their
death sentences commuted to life imprisonment are eligible for
a pardon from the State’s Board of Pardons and Parole, if the
Board obtains sufficient evidence to indicate that the inmate is
innocent of the crime and unanimously approves the pardon with
the Governor.

Under the laws of Alabama, a limitation is imposed upon the
number of persons who may be present at an execution. The fol-
lowing is provided by Ala. Code § 15-18-83:

a. The following persons may be present at an execution and
none other:

1. The executioner and any persons necessary to assist in
conducting the execution;

2. The Commissioner of Corrections or his or her represen-
tative;

3. Two physicians, including the prison physician;

4. The spiritual advisor of the condemned;

5. The chaplain of Holman Prison;

6. Such newspaper reporters as may be admitted by the
warden;

7. Any of the relatives or friends of the condemned person
that he or she may request, not exceeding two in number; and

8. Any of the immediate family of the victim, not to exceed
two in number; provided that if there was more than one vic-
tim, the number and manner of selection of victims’ represen-
tatives shall be as determined by the Commissioner of Correc-
tions.

b. No convict shall be permitted by the prison authorities to
witness the execution.

From the start of modern capital punishment in 1976 through
October 2006, Alabama executed 35 capital felons. During this
period, Alabama executed one female capital felon. A total 0f 193
capital felons were on death row in Alabama as of July 2006. The
death row population for this period was listed as ninety-five
black inmates, ninety-six white inmates, and two Latino inmates.
One death row inmate was a female.

Inmates Executed by Alabama, 1976-October 2006

Date of Method of

Name Race  Execution Execution

John Evans White April 22,1983 Electrocution
Arthur Lee Jones Black March 21, 1986 Electrocution
Wayne Ritter White August 28, 1987 Electrocution
Michael Lindsey Black  May 26, 1989 Electrocution
Horace Dunkins Black  July 14, 1989 Electrocution
Herbert Richardson Black  August 18, 1989 Electrocution
Arthur Julius Black November 17,1989  Electrocution
Wallace Thomas Black  July 13, 1990 Electrocution
Larry Heath White March 20, 1992 Electrocution
Cornelius Singleton ~ Black  November 20, 1992  Electrocution
Willie Clisby Black  April 28,1995 Electrocution
Varnall Weeks Black  May 12, 1995 Electrocution
Edward Horsley Black  February 16,1996  Electrocution
Billy Wayne Waldrop White January 10, 1997 Electrocution
Walter Hill Black May 2, 1997 Electrocution
Henry Hays White June 6, 1997 Electrocution
Steven Thompson White May 8, 1998 Electrocution
Brian K. Baldwin Black  June 18, 1999 Electrocution
Victor Kennedy Black  August 6, 1999 Electrocution
David Ray Duren White January 7, 2000 Electrocution
Freddie Lee Wright Black  March 3, 2000 Electrocution

Date of Method of

Name Race  Execution Execution
Robert Tarver Black  April 14, 2000 Electrocution
Pernell Ford Black  June 2, 2000 Electrocution
Lynda Lyon Block White May 10, 2002 Electrocution
Anthony Johnson White December 12, 2002 Lethal Injection
Michael Thompson White March 13, 2003 Lethal Injection
Gary Brown White April 24, 2003 Lethal Injection
Tommy Fortenberry ~ White August 7, 2003 Lethal Injection
James Hubbard White August 5, 2004 Lethal Injection
David Kevin Hocker ~White September 30, 2004 Lethal Injection
Mario Centoble White April 28, 2005 Lethal Injection
Jerry Paul Henderson White June 2, 2005 Lethal Injection
George Sibley White August 4, 2005 Lethal Injection
John W. Peoples, Jr.  White September 22, 2005 Lethal Injection
Larry Hutcherson White October 26, 2006  Lethal Injection

NUMBER OF EXECUTIONS BY ALABAMA 1976-OCTOBER 2006

= | 33%35

96.7% 1018

B ALABAMA EXECUTIONS
B ALL OTHER EXECUTIONS

Alaska The death penalty is not carried out by the State of
Alaska. The last execution in Alaska was in 1949. The State abol-
ished the punishment in 1957.

Alaskans Against the Death Penalty Alaskans Against
the Death Penalty (AADP) was founded for the purpose of ed-
ucating the community and public officials about the facts and
myths of the death penalty. AADP is comprised of individuals
and organizations that include students, homemakers, police of-
ficers, attorneys, clergy, correctional officers, business owners,
and governmental employees. AADP publishes a newsletter called
Abolition Alert.

Albania The death penalty is authorized in the country of
Albania. However, in 2000, the nation outlawed the punishment
for ordinary crimes. The methods of execution authorized include
firing squad and hanging. Albania adopted a constitution in 1998.
The constitution created a constitutional court, a supreme court,
lower appellate courts and district courts. See also International
Capital Punishment Nations

Alberty v. United States Court: United States Supreme
Court; Case Citation: Alberty v. United States, 162 U.S. 499
(1896); Argued: Not reported; Decided: April 20, 1896; Opinion
of the Court: Justice Brown; Concurring Opinion: None; Dissent-
ing Opinion: None; Appellate Defense Counsel: Wm. M. Cravens
argued and briefed; Appellate Prosecution Counsel: Mr. Whitney
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argued and briefed; Amicus Curiae Brief Supporting Prosecutor:
None; Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the trial court committed error by in-
structing the jury to infer the defendant’s guilt from evidence of
his flight from the jurisdiction of the court.

Case Holding: The trial court committed error by instructing
the jury to infer the defendant’s guilt from evidence of his flight
from the jurisdiction of the court, therefore the judgment against
him could not stand.

Factual and Procedural Background of Case: The defen-
dant, Alberty, was convicted of capital murder and sentenced to
death by the United States. The defendant appealed to the United
States Supreme Court, alleging that the trial court committed
error by instructing the jury to infer guilt from evidence of his
flight from the jurisdiction of the court. The United States
Supreme Court granted certiorari to consider the issue.

Opinion of the Court by Justice Brown: Justice Brown held
that it was error to instruct the jury to infer the defendant’s guilt
from evidence that he temporarily fled the county where the
crime occurred. The opinion addressed the matter as follows:

[T]t was especially misleading for the court to charge the jury that,
from the fact of absconding, they might infer the fact of guilt, and that
flight “is a silent admission by the defendant that he is unwilling or un-
able to face the case against him. It is in some sense ... a confession; and
it comes in with the other incidents, the corpus delicti being proved,
from which guilt may be cumulatively inferred.” While, undoubtedly,
the flight of the accused is a circumstance proper to be laid before the
jury, as having a tendency to prove his guilt, at the same time ... there
are so many reasons for such conduct consistent with innocence that it
scarcely comes up to the standard of evidence tending to establish guilt,
but this and similar evidence has been allowed upon the theory that the
jury will give it such weight as it deserves, depending upon the sur-
rounding circumstances....

[T]t is not universally true that a man who is conscious that he has
done a wrong will pursue a certain course not in harmony with the
conduct of a man who is conscious of having done an act which is in-
nocent, right, and proper, since it is a matter of common knowledge
that men who are entirely innocent do sometimes fly from the scene
of a crime through fear of being apprehended as the guilty parties, or
from an unwillingness to appear as witnesses. Nor is it true as an ac-
cepted axiom of criminal law that “the wicked flee when no man pur-
sueth, but the righteous are as bold as a lion.” Innocent men sometimes
hesitate to confront a jury; not necessarily because they fear that the
jury will not protect them, but because they do not wish their names
to appear in connection with criminal acts, are humiliated at being
obliged to incur the popular odium of an arrest and trial, or because
they do not wish to be put to the annoyance or expense of defending
themselves.

The judgment of the federal trial court was reversed and a new
trial awarded.

Alcohol or Drug Abuse see Intoxication Defense;
Intoxication Mitigator

Alcorta v. Texas  Court: United States Supreme Court; Case
Citation: Alcorta v. Texas, 355 U.S. 28 (1957); Argued: October
23,1957; Decided: November 12, 1957; Opinion of the Court: Per
Curiam; Concurring Opinion: None; Dissenting Opinion: None;
Appellate Defense Counsel: Fred A. Semaan and Raul Villarreal ar-
gued; Fred A. Semaan on brief; Appellate Prosecution Counsel:
Roy R. Barrera and Hubert W. Green, Jr. argued; Will Wilson
on brief; Amicus Curiae Brief Supporting Prosecutor: Not reported;
Amicus Curiae Brief Supporting Defendant: Not reported

Issue Presented: Whether the defendant was denied due process

of law because of false testimony given by the prosecutor’s star
witness.

Case Holding: The defendant was denied due process of law be-
cause of false testimony given by the prosecutor’s star witness.

Factual and Procedural Background of Case: The defen-
dant, Alvaro Alcorta, was charged with the capital murder of his
wife by the State of Texas. During the trial, the defendant ad-
mitted killing his wife, but contended that he killed her in a heat
of passion, after discovering her embracing a man called
Castilleja. The alleged paramour, Castilleja, testified at trial and
denied having any relationship with the defendant’s wife. The
jury rejected the defense and convicted the defendant of capital
murder. The defendant was sentenced to death. The Texas Court
of Criminal Appeals affirmed the conviction and sentence.

The defendant filed a habeas corpus petition in a State trial
court. During a hearing on the petition, Castilleja confessed to
having had sexual intercourse with the defendant’s wife on sev-
eral occasions. He also testified that he had informed the prose-
cutor of the affair before the trial and that the prosecutor had told
him he should not volunteer any information about it. The pros-
ecutor admitted these statements were true. The trial court de-
nied relief. The Texas Court of Criminal Appeals affirmed the de-
nial of relief. In doing so, the appellate court rejected the
defendant’s claim that his conviction violated due process of law.
The United States Supreme Court granted certiorari to consider
the issue.

Opinion of the Court Was Delivered Per Curiam: The per
curiam opinion held that the defendant was denied due process
of law because of Castilleja’s false testimony at trial and the pros-
ecutor’s conduct in letting him testify falsely. The opinion rea-
soned as follows:

A hearing was held on the petition for habeas corpus. Castilleja was
called as a witness. He confessed [to] having sexual intercourse with [the
defendant’s] wife on five or six occasions within a relatively brief period
before her death. He testified that he had informed the prosecutor of
this before trial and the prosecutor had told him he should not volun-
teer any information about such intercourse but if specifically asked
about it to answer truthfully. The prosecutor took the stand and ad-
mitted that these statements were true. He conceded that he had not
told [the defendant] about Castilleja’s illicit intercourse with his wife.
He also admitted that he had not included this information in a writ-
ten statement taken from Castilleja prior to the trial but instead had
noted it in a separate record....

Under ... general principles ... [the defendant] was not accorded due
process of law. It cannot seriously be disputed that Castilleja’s testi-
mony, taken as a whole, gave the jury the false impression that his re-
lationship with [the defendant’s] wife was nothing more than that of ca-
sual friendship. This testimony was elicited by the prosecutor who knew
of the illicit intercourse between Castilleja and [the defendant’s] wife.
Undoubtedly Castilleja’s testimony was seriously prejudicial to [the de-
fendant]. It tended squarely to refute his claim that he had adequate
cause for a surge of “sudden passion” in which he killed his wife. If
Castilleja’s relationship with [the defendant’s] wife had been truthfully
portrayed to the jury, it would have, apart from impeaching his credi-
bility, tended to corroborate [the defendant’s] contention that he had
found his wife embracing Castilleja. If [the defendant’s] defense had
been accepted by the jury, as it might well have been if Castilleja had
not been allowed to testify falsely, to the knowledge of the prosecutor,
his offense would have been reduced to “murder without malice,” pre-
cluding the death penalty now imposed upon him.

The judgment of the Texas Court of Criminal Appeals was re-
versed. See also Actual Innocence Claim
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Aldridge v. United States Courz: United States Supreme
Court; Case Citation: Aldridge v. United States, 283 U.S. 308
(1931); Argued: March 16, 1931; Decided: April 20, 1931; Opinion
of the Court: Chief Justice Hughes; Concurring Opinion: None;
Dissenting Opinion: Justice McReynolds; Appellate Defense Coun-
sel: James Francis Reilly argued and briefed; Appellate Prosecution
Counsel: Leo A. Rober argued and briefed; Amicus Curiae Brief
Supporting Prosecutor: None; Amicus Curiae Brief Supporting De-
fendant: None

Issue Presented: Whether the trial court committed reversible
error in refusing a request to ask the prospective jury, during jury
selection, if they had racial prejudices that would prevent them
from fairly deciding the case because the defendant was black
and the victim was white.

Case Holding: The trial court committed reversible error in re-
fusing a request to ask the prospective jury, during jury selection,
if they had racial prejudices that would prevent them from fairly
deciding the case because the defendant was black and the vic-
tim was white.

Factual and Procedural Background of Case: The defen-
dant, Alfred Scott Aldridge was convicted of capital murder and
sentenced to death by the District of Columbia. The District of
Columbia Court of Appeals affirmed the judgment. In doing so,
the appellate court rejected the defendant’s argument that the
trial court committed error in refusing to ask the prospective ju-
rors, during jury selection, if racial prejudices would prevent
them from fairly deciding the case because the defendant was
black and the victim was white. The United States Supreme
Court granted certiorari to consider the issue.

Opinion of the Court by Chief Justice Hughes: The chief jus-
tice held that it was reversible error for the trial court to refuse
to inquire into racial prejudice when asked by the defendant.
The opinion reasoned as follows:

The right to examine jurors on the voir dire as to the existence of a
disqualifying state of mind has been upheld with respect to other races
than the black race, and in relation to religious and other prejudices of
a serious Character....

Despite the privileges accorded to [blacks], we do not think that it
can be said that the possibility of such prejudice is so remote as to jus-
tify the risk in forbidding the inquiry. And this risk becomes most grave
when the issue is of life or death.

The argument is advanced on behalf of the government that it would
be detrimental to the administration of the law in the courts of the
United States to allow questions to jurors as to racial or religious prej-
udices. We think that it would be far more injurious to permit it to be
thought that persons entertaining a disqualifying prejudice were al-
lowed to serve as jurors and that inquiries designed to elicit the fact of

disqualification were barred. No surer way could be devised to bring the
processes of justice into disrepute.

The judgment of the Court of Appeals was reversed and the case
remanded for a new trial.

Dissenting Opinion by Justice McReynolds: Justice Mc-
Reynolds dissented from the Court’s decision on the grounds
that the record did not disclose any unfairness to the defendant
in failing to make inquiries into racial prejudice. He expressed
his opinion as follows:

Nothing is revealed by the record which tends to show that any juror
entertained prejudice which might have impaired his ability faitly to pass
upon the issues. It is not even argued that considering the evidence pre-
sented there was room for reasonable doubt of guilt....

Two local courts could not conclude that there was adequate reason
for holding [that] the accused man had suffered deprivation of any sub-

stantial right through refusal by the trial judge to ask prospective jurors
something relative to racial prejudice. And certainly I am unable to af-
firm that they were wrong....

Unhappily, the enforcement of our criminal laws is scandalously in-
effective. Crimes of violence multiply; punishment walks lamely. Courts
ought not to increase the difficulties by magnifying theoretical possi-
bilities. It is their province to deal with matters actual and material; to
promote order and not to hinder it by excessive theorizing of or by
magnifying what in practice is not really important.

See also Race-Qualified Jury

Alexander v. United States Cours: United States Supreme
Court; Case Citation: Alexander v. United States, 138 U.S. 353
(1891); Argued: Not reported; Decided: February 2, 1891; Opin-
ion of the Court: Justice Brown; Concurring Opinion: None; Dis-
senting Opinion: None; Justice Taking No Part in Decision: Justice
Gray; Appellate Defense Counsel: A. H. Garland argued; Heber J.
May on brief; Appellate Prosecution Counsel: United States Solic-
itor General William Howard Taft argued and briefed; Amicus
Curiae Brief Supporting Prosecutor: None; Amicus Curiae Brief
Supporting Defendant: None

Issue Presented: Whether it was error for the federal district
court to force an attorney who was consulted by the defendant
to reveal the communication given by the defendant.

Case Holding: It was error for the federal district court to force
an attorney who was consulted by the defendant to reveal the
communication given by the defendant, because the attorney-
client privilege protected such communication from disclosure.

Factual and Procedural Background of Case: The defen-
dant, Alexander, was prosecuted for capital murder by the United
States. The offense occurred “at the Creek Nation in [Native
American] country.” The trial was held in a federal district court
in the State of Arkansas. The defendant was convicted and sen-
tenced to death. The defendant appealed to the United States
Supreme Court, arguing that it was error for trial court to force
an attorney he consulted to reveal to the jury confidential com-
munication between them.

Opinion of the Court by Justice Brown: Justice Brown held
that it was error for the trial court to force the attorney to dis-
close communication provided by the defendant. The opinion
stated that the common-law attorney-client privilege prohibited
disclosure of confidential communication between an attorney
and client, unless the client consented to such disclosure. It was
also said that neither the payment of a fee nor the pendency of
litigation was necessary to invoke the privilege. The opinion
found that the defendant consulted with an attorney about the
disappearance of the murder victim (the defendant’s business
partner) and that such communication was protected by the at-
torney-client privilege, even though the attorney did not repre-
sent the defendant in the subsequent murder prosecution. Justice
Brown wrote that “[w]hatever facts, therefore, are communicated
by a client to a counsel solely on account of that relation, such
counsel are not at liberty, even if they wish, to disclose; and the
law holds their testimony incompetent.”

Justice Brown acknowledged that the attorney-client privilege
did not protect communication made to an attorney in further-
ance of a scheme to commit a crime. However, he wrote that the
defendant did not consult the attorney for the purpose of com-
mitting a future crime. It was said that “[h]ad the interview in
this case been held for the purpose of preparing his defense, or
even for devising a scheme to escape the consequences of his
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crime, there could be no doubt of its being privileged, although
he had made the same statement that his partner was missing and
he had not heard from him.” The judgment of the district court
was reversed and the case remanded for a new trial. See also At-
torney-Client Privilege

Alford Plea In the context of capital punishment, an Alford
Plea is a protestation by a defendant that he or she is innocent,
but will plead guilty to avoid the death penalty. The name refers
to the case in which the rule of law was announced: North Car-
olina v. Alford, 400 U.S. 25 (1970). The United States Supreme
Court has found that an Alford Plea does not violate the federal
Constitution. See also Bradshaw v. Stumpf; Guilty Plea; North
Carolina v. Alford

Algeria Algeria imposes the death penalty as punishment for
criminal offenses. The method of execution used by Algeria is the
firing squad. The legal system of the nation is based on French
and Islamic law. A constitution was adopted by Algerians on De-
cember 7, 1996.

The Algerian judiciary is generally independent of executive
or military control. The court structure of Algeria is divided into
a supreme court and forty-eight provincial (trial) courts. The
Supreme Court’s review of lower court decisions is limited to
questions of procedure, not questions of legal dispute. When
overruled, lower court decisions are returned to the lower courts
for retrial.

Provincial courts have original jurisdiction over felony offenses.
Criminal charges are instituted by the Chamber of Accusation,
which serves as a grand jury. Arrested suspects must be informed
of the nature of charges against them. No bail system exists in
Algeria, but courts have discretion to release suspects on their own
recognizance.

A criminal trial is presided over by a panel of three judges and
four lay jurors. Defendants usually have access to legal counsel.
The Algerian Bar Association provides free legal services to de-
fendants who are unable to pay for legal services. Defendants
have the right to confront witnesses and present evidence. Trials
are public and defendants have the right to appeal. See also In-
ternational Capital Punishment Nations

Alibi Defense The defense of alibi is an affirmative defense.
A capital felon offering such a defense has the burden of proving
alibi usually by a preponderance of the evidence. When a defen-
dant presents an alibi defense, the prosecutor must prove the de-
fendant’s presence at the scene of the crime beyond a reasonable
doubt. See also Affirmative Defenses

Alito, Samuel Anthony, Jr. Samuel Anthony Alito, Jr.,
was nominated by President George W. Bush to fill an associate
justice vacancy on the United States Supreme Court. The nom-
ination was confirmed by the Senate and Alito took his seat on
the Supreme Court on January 31, 2006. Alito came to the
Supreme Court with a reputation of having a conservative judi-
cial philosophy.

Alito was born in Trenton, New Jersey, on April 1, 1950. He
received an undergraduate from Princeton University in 1972
and a law degree from Yale Law School in 1975. Alito served as
a law clerk for the United States Court of Appeals for the Third
Circuit his first year out of law school. He was subsequently em-
ployed as a federal attorney with several agencies from 1977 to

1990. In 1990, Alito was appointed to the United States Court of
Appeals for the Third Circuit.

Although Alito joined the Supreme Court with a reputation
of having a conservative judicial philosophy, he wrote a capital
punishment opinion for a unanimous Supreme Court in Holmes
v. South Carolina, which suggests he may take a moderate ap-
proach in this area of the law. In the Holmes decision, Alito re-
versed a murder conviction and death sentence because the de-
fendant was not allowed to put on credible evidence that a
third-person committed the crime. The evidence had been ex-
cluded under a unique rule of evidence adopted by South Car-
olina. Alito wrote that “the Constitution ... prohibits the exclu-
sion of defense evidence under rules that serve no legitimate
purpose or that are disproportionate to the ends that they are as-
serted to promote.”

Allen Charge see Deadlocked Jury

Allison v. United States Cours: United States Supreme
Court; Case Citation: Allison v. United States, 160 U.S. 203
(1895); Argued: Not reported; Decided: December 16, 1895; Opin-
ion of the Court: Chief Justice Fuller; Concurring Opinion: None;
Dissenting Opinion: None; Appellate Defense Counsel: W. M.
Cravens argued and briefed; Appellate Prosecution Counsel: Mr.
Whitney argued and briefed; Amicus Curiae Brief Supporting Pros-
ecutor: None; Amicus Curiae Brief Supporting Defendant. None

Issue Presented: Whether the trial court erroneously instructed
the jury on how to receive the defendant’s evidence of self-de-
fense.

Case Holding: The trial court erroneously instructed the jury
on how to receive the defendant’s evidence of self-defense; there-
fore, the judgment against him could not stand.

Factual and Procedural Background of Case: The defen-
dant, John Allison, was convicted of capital murder and sen-
tenced to death by the United States. The defendant appealed to
the United States Supreme Court, contending that the trial court
improperly instructed the jury on how to interpret his evidence
of self-defense. The United States Supreme Court granted cer-
tiorari to consider the issue.

Opinion of the Court by Chief Justice Fuller: The chief jus-
tice held that the trial court incorrectly instructed the jury on the
defendant’s evidence of self-defense. The opinion explained as
follows:

The hypothesis upon which the defense rested on the trial was that
John Allison had a gun with him on the morning of the tragedy, in order
to hunt deer, and that his stopping at [the place where the victim was]
was accidental. His testimony to this effect was corroborated, and was
not contradicted....

Justice and the law demanded that, so far as reference was made to
the evidence, that which was favorable to the accused should not be ex-
cluded. His guilt or innocence turned on a narrow hinge, and great
caution should have been used not to complicate and confuse the issue.
But the [jury instruction] ignored the evidence tending to show that
[the] defendant had not armed himself at all, but had a gun with him
for purposes of sport; ... And invited the jury to contemplate the spec-
tacle of [the defendant] hunting up [the victim] with the deliberately
preconceived intention of murdering him, unrelieved by allusion to de-
fensive matter, which threw a different light on the transaction.

If [the] defendant were in the right at the time of the killing, the in-
quiry as to how he came to be armed was immaterial, or, at least, em-
braced by that expression. If there were evidence —and as to this the
record permits no doubt — tending to establish that defendant carried
his gun that morning for no purpose of offense or defense, then [the
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jury instruction] of the court was calculated to darken the light cast on
the homicide by the attendant circumstances as [the] defendant claimed
them to be; and of this he had just cause to complain....

[T]hreats [by the victim] were recent, and were communicated, and
were admissible in evidence as relevant to the question whether defen-
dant had reasonable cause to apprehend an attack fatal to life, or fraught
with great bodily injury; and hence was justified in acting on a hostile
demonstration, and one of much less pronounced character than if such
threats had not preceded it.... The logical inference was that these threats
excited apprehension, and another and inconsistent inference could not
be arbitrarily substituted. If [the] defendant, to use the graphic language
of the court, hunted [the victim] up and shot him down merely because
he had made the threats, speculation as to his mental processes was un-
called for. If [the] defendant committed the homicide because of the
threats, in the sense of acting upon emotions aroused by them, then
some basis must be laid by the evidence other than the threats them-
selves before a particular emotion different from those they would or-
dinarily inspire under the circumstances could be imputed as a motive
for the fatal shot.

The judgment of the federal trial court was reversed and cause
remanded for a new trial. See also Self-Defense

Allocution At common law, it was deemed essential in cap-
ital cases that inquiry be made of the defendant, before judgment
was passed, whether he or she had anything to say as to why the
sentence of death should not be pronounced. The right of allo-
cution at the sentencing stage is deemed of such substantial value
to the accused that a judgment will be reversed if the record does
not show that it was accorded to him or her. This rule of the com-
mon law applies to the court of original jurisdiction which pro-
nounced the sentence and not to an appellate court reviewing a
sentence. That is, a defendant does not have a right to be per-
sonally present or make a personal statement during appellate
proceedings.

All courts afford a capital defendant a narrowly defined right
to make a personal, brief, unsworn statement in mitigation to the
factfinder. Before a capital defendant speaks, a trial court will in-
struct him or her, outside the presence of the jury, regarding (1)
the limited scope of the right to allocution at the penalty phase,
(2) the fact that his or her statement is subject to the court’s su-
pervision, and (3) that should the statement go beyond the
boundaries permitted, he or she will be subject to corrective ac-
tion by the court, including reopening the proceeding for cross-
examination. See also Fielden v. Illinois; Requesting Death;
Schwab v. Berggren

Alternate Jurors see Jury Selection

Alternative Methods of Execution see Execution
Option Jurisdictions

Amadeo v. Zant  Courz: United States Supreme Court; Case
Citation: Amadeo v. Zant, 486 U.S. 214 (1988); Argued: March
28, 1988; Decided: May 31, 1988; Opinion of the Court: Justice
Marshall; Concurring Opinion: None; Dissenting Opinion: None;
Appellate Defense Counsel: Stephen B. Bright argued; Palmer Sin-
gleton, Robert L. McGlasson, and William M. Warner on brief;
Appellate Prosecution Counsel: Susan V. Boleyn argued; Michael
J. Bowers, Marion O. Gordon and William B. Hill, Jr., on brief;
Amicus Curiae Brief Supporting Prosecutor: None; Amicus Curiae
Brief Supporting Defendant: 1

Issue Presented: Whether the factual findings of the federal dis-

trict court were clearly erroneous as support for its conclusion that

the defendant successfully established good cause for his failure
to raise in the State trial court a constitutional challenge to the
composition of the jurors that convicted and sentenced him to
death.

Case Holding: The factual findings of the federal district court
were not clearly erroneous as support for its conclusion that the
defendant successfully established good cause for his failure to
raise in the State trial court a constitutional challenge to the com-
position of the jurors that convicted and sentenced him to death.

Factual and Procedural Background of Case: The defen-
dant, Tony B. Amadeo, was convicted of capital murder and sen-
tenced to death by a jury in the Superior Court of Putnam
County, Georgia. While the defendant’s direct appeal was pend-
ing before the Georgia Supreme Court, a federal district judge,
in an independent civil action, concluded that the master list
from which jurors were called in Putnam County was systemat-
ically compiled so as to exclude minorities and women from jury
service. As a result of the federal judge’s findings and order pro-
hibiting use of the Putnam County master jury list, the defen-
dant, on his direct appeal, raised a challenge to the composition
of the Putnam County jurors that had convicted and sentenced
him. The Georgia Supreme Court rejected the argument as com-
ing too late to be raised and affirmed the defendant’s conviction
and sentence.

After exhausting his State post-conviction remedies, the defen-
dant filed a writ of habeas corpus in a federal district court on
the basis of the jury composition issue. The district court granted
the defendant habeas relief, after finding the defendant had es-
tablished good cause for his failure to raise the jury challenge in
the trial court, as well as having demonstrated sufficient preju-
dice to excuse the procedural default. A federal Court of Appeals
reversed the district court’s decision, on the basis that evidence
of the systemic jury discrimination was readily discoverable in
public records, and that the defendant’s lawyers had made a tac-
tical decision not to mount a jury challenge. The appellate court
concluded that the defendant had not established good cause for
his failure to raise the constitutional challenge in accordance with
Georgia procedural law. The United States Supreme Court
granted certiorari to consider the issue.

Opinion of the Court by Justice Marshall: Justice Marshall
ruled that the factual findings upon which the district court based
its conclusion that the defendant had established good cause for
his procedural default were not clearly erroneous and should not
have been set aside by the Court of Appeals. The opinion noted
that although a tactical or intentional decision to forgo a proce-
dural opportunity in State court normally cannot constitute good
cause, the failure of counsel to raise a constitutional issue reason-
ably unknown to him or her is a situation in which the good cause
requirement is met. It was further said that showing that the fac-
tual or legal basis for a claim was not reasonably available to
counsel or that some interference by public officials made com-
pliance impracticable constitutes good cause.

The opinion found that the facts determined by the district
court permitted that court’s legal conclusion that the defendant
had established good cause for his procedural default. The facts
before the district court indicated that the evidence of jury dis-
crimination was not reasonably discoverable because it was con-
cealed by officials. Justice Marshall held that the Court of Ap-
peals offered factual, rather than legal, grounds for its reversal of
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the district court’s order. However, it was said that a federal ap-
pellate court could set aside a trial court’s fact-findings only if
they are “clearly erroneous” and must give due regard to the trial
court’s opportunity to judge the credibility of the witnesses. Jus-
tice Marshall stated that the record viewed in its entirely estab-
lished that the Court of Appeals failed properly to apply the
clearly erroneous standard. The Court of Appeals identified no
evidence in the record that contradicted the district court’s con-
clusions about the concealment of evidence of jury discrimina-
tion. The judgment of the Court of Appeals was reversed. See also
Procedural Default of Constitutional Claims

American Bar Association The American Bar Association
(ABA) is the premier national organization of the legal profes-
sion. The ABA was founded in 1878, with a goal of promoting
the growth and advancement of the Anglo-American legal sys-
tem. With more than 400,000 members, the ABA is the largest
voluntary professional association in the world. The work of the
ABA has included providing accreditation for law schools, con-
tinuing legal education for lawyers, general information about the
law, programs to assist judges and lawyers in their work, and ini-
tiatives to advance the legal system. The ABA has been instru-
mental in developing models for all areas of the law.

The ABA has taken an active role in seeking changes in areas
of the capital punishment system that it considers unfair. In 1983,
the ABA issued a resolution opposing, in principle, the imposi-
tion of the death penalty upon any defendant for an offense com-
mitted while under the age of eighteen. In 1988, a resolution was
made by the ABA opposing discrimination in capital sentencing
on the basis of the race of either the victim or the defendant; and
supporting enactment of legislation to eliminate any racial dis-
crimination in capital sentencing. In 1989, the ABA passed a res-
olution urging that no person with mental retardation, as defined
by the American Association on Mental Retardation, should be
sentenced to death or executed; and supporting enactment of
legislation barring the execution of mentally retarded defendants.
In 1991, the ABA issued a resolution supporting, in principle, leg-
islative measures which would prevent any disproportionate ef-
fects of federal death penalty laws on Native Americans subject
to federal jurisdiction.

In 1997, the ABA adopted a resolution calling for a morato-
rium on executions until policies and procedures were put in
place to ensure that death penalty cases were administered fairly,
impartially and with minimal risk of executing innocent persons.
The ABA has taken a position that procedural problems exist in
the way capital punishment is carried out. It has not denounced
capital punishment. The ABA has only expressed grave concerns
with apparent inequities in the implementation of capital pun-
ishment. Some criticism has been launched at the ABA because
the current capital punishment procedures used by most jurisdic-
tions are patterned after a model previously endorsed by the ABA.
See also Moratorium on Capital Punishment

American Civil Liberties Union The American Civil
Liberties Union (ACLU) was founded by Roger Baldwin in 1920.
It was the first public interest law firm of its kind. ACLU is a non-
profit public interest organization devoted exclusively to protect-
ing the basic civil liberties of all Americans. ACLU is supported
by annual dues and contributions from its members, and grants
from private foundations and individuals. The stated mission of

ACLU is to assure that the federal, constitutional Bill of Rights
is preserved, protected, and enforced. ACLU is widely recog-
nized as the country’s foremost advocate of individual rights.

Anthony D. Romero serves
as the executive director of
ACLU. Under Romero’s
stewardship, ACLU takes on
almost 6,000 cases annually.
ACLU utilizes a staff of more
than sixty attorneys, in col-
laboration with at least 2,000
volunteer attorneys. New
York City serves as the na-
tional headquarters of ACLU.
National projects that ACLU
has been involved with in-
clude AIDS, arts censorship,
capital punishment, chil-
dren’s rights, education re-
form, lesbian and gay rights,
immigrants’ rights, national security, privacy and technology,
prisoners’ rights, reproductive freedom, voting rights, women’s
rights and workplace rights.

ACLU has taken the public position that the death penalty is
cruel and unusual punishment. During the latter half of the
1990s, ACLU called for a moratorium on executions and an end
to capital punishment in the nation. It has taken the position that
the death penalty is applied throughout the country in an inher-
ently unfair manner. ACLU has cited specific aspects of capital
punishment which it contends makes capital punishment unfair
and cruel and unusual punishment: (1) murderers who have the
economic means to retain private attorneys rarely receive a death
sentence; (2) murderers whose victims were nonwhite rarely re-
ceive a sentence of death; (3) innocent people have been exe-
cuted; and (4) the death penalty has no deterrent value.

ACLU has maintained a vigorous campaign to abolish capital
punishment. It has filed amicus curiae briefs in courts through-
out the nation, including the United States Supreme Court, rais-
ing and challenging countless capital punishment issues. It has
kept up a relentless lobbying agenda in legislative chambers across
the country, including Congress. ACLU has collaborated with na-
tional and international organizations that advocate the abolish-
ment of capital punishment in the nation and worldwide. See
also Moratorium on Capital Punishment
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Anthony D. Romero is an attorney
and serves as the executive direc-
tor of ACLU. (American Civil Lib-

erties Union)

Amicus Curiae The phrase “amicus curiae” literally means
“friend of the court.” Usually when the outcome of a capital pun-
ishment case will have a significant impact, “outsiders” will seek
to inform the appellate court of the legal outcome they believe
the case should have. The vehicle by which a person, not a party
to a criminal case, may intervene at the appellate level is through
seeking permission to file an amicus curiae brief. Appellate courts
have discretion to permit or deny amicus curiae briefs. As a prac-
tical matter, appellate courts will usually permit the filing of am-
icus curiae brief. One of the rare instances where an appellate
court refused to permit an amicus curiae brief to be filed in an
important capital punishment case occurred in Rosenberg v.
United States, 346 U.S. 273 (1953), where the United States
Supreme Court refused to permit Dr. W. E. B. DuBois to file an
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amicus curiae brief on behalf of Ethel and Julius Rosenberg. See
also Appellate Rules of Procedure; Intervention by Next
Friend

Amnesty International In 1961, Amnesty International was
formed. Amnesty was founded on the principle that people have
fundamental rights that transcend national, cultural, religious,
and ideological boundaries. It has worked to obtain prompt and
fair trials for all prisoners, to end torture and executions, and to
secure the release of prisoners of conscience.

Amnesty’s earliest activity involved individual letter-writing on
behalf of prisoners of conscience. After the organization investi-
gated a prisoner’s case and determined that he or she was indeed
a prisoner of conscience, it would “adopt” this prisoner in the
group and would write letters to officials in that prisoner’s coun-
try asking for his or her release. The letter-writing campaigns met
with some success.

However, after a while, group members grew restless and
wanted to do more than just write reams of letters. During the
late 1960s, group members became more active and began to
form what were then called Adoption Groups — and, in the 1980s,
were renamed Local Groups — to focus additional efforts on an
adopted prisoner and specific country or issue campaign.

Despite early mistakes and setbacks, and despite growing in-
ternational opposition by human rights abusers, the methods,
tools, and activities that formed Amnesty began to work and
have an impact. In 1977, Amnesty was awarded the Nobel Peace
Prize for its work. The organization has grown to over 1 million
members in over 150 countries.

In 1999, Amnesty launched a vigorous campaign to abolish
capital punishment in the United States. Amnesty has given many
reasons for seeking to abolish the death penalty in the United
States: (1) the punishment is cruel, inhuman, and degrading; (2)
the punishment is irrevocable and may be imposed on the inno-
cent; (3) the punishment has not been shown to deter crime more
effectively than other punishments; and (4) the punishment is fre-
quently used based upon race and economic status. The work en-
gaged in by Amnesty to end capital punishment in the United
States includes lobbying state and federal legislators, collaborat-
ing with other abolition groups, and filing amicus briefs in ap-
pellate cases. See also Moratorium on Capital Punishment

Andersen v. Treat Cours. United States Supreme Court;
Case Citation: Andersen v. Treat, 172 U.S. 24 (1898); Argued:
Not reported; Decided: November 14, 1898; Opinion of the Court:
Chief Justice Fuller; Concurring Opinion: None; Dissenting Opin-
ion: None; Appellate Defense Counsel: P. J. Morris argued; H. G.
Miller on brief; Appellate Prosecution Counsel: United States So-
licitor General Richards argued; W. H. White on brief; Amicus
Curiae Brief Supporting Prosecutor: None; Amicus Curiae Brief
Supporting Defendant: None

Issue Presented: Whether the defendant was denied the right to
counsel.

Case Holding: The defendant was not denied the right to coun-
sel because the defendant did not request counsel.

Factual and Procedural Background of Case: The defen-
dant, John Andersen, was convicted of capital murder and sen-
tenced to death by the United States. The United States Supreme
Court affirmed the judgment in Andersen v. United States. Sub-
sequently, the defendant filed a habeas corpus petition in a fed-

eral trial court alleging that he was deprived of the right to coun-
sel during his trial. The federal trial court dismissed the petition.
The United States Supreme Court granted certiorari to consider
the issue.

Opinion of the Court by Chief Justice Fuller: The chief jus-
tice rejected the defendant’s assertion that he was denied the right
to counsel. The opinion indicated that the record did not sup-
port the defendant’s assertion that the trial court forced his at-
torney to decline representation because the attorney was repre-
senting an accomplice in the case. The chief justice acknowledged
that the defendant did not have counsel, but indicated that this
was because the defendant did not request counsel. It was said
that absent a request for counsel, there was no requirement that
counsel be assigned. The judgment of the federal trial court was
affirmed. See also Andersen v. United States; Right to Counsel

Andersen v. United States Cowurs. United States Supreme
Court; Case Citation: Andersen v. United States, 170 U.S. 481
(1898); Argued: Not reported; Decided: May 9, 1898; Opinion of
the Court: Chief Justice Fuller; Concurring Opinion: None; Dis-
senting Statement: Justice McKenna; Appellate Defense Counsel:
George McIntosh argued and briefed; Appellate Prosecution Coun-
sel: United States Solicitor General Richards argued; W. H. White
on brief; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant. None

Issue Presented: Whether the defendant established self-defense
as a legal excuse for the murder for which he was convicted and
sentenced.

Case Holding: The defendant did not establish self-defense as
a legal excuse for the murder for which he was convicted and sen-
tenced, where the evidence indicated he killed the victim in order
to avoid prosecution for another murder.

Factual and Procedural Background of Case: The defen-
dant, John Andersen, was convicted by the United States of cap-
ital murder and sentenced to death. The crime occurred onboard
an American vessel on the high seas. Although the prosecution
was for the murder of the vessel’s cook, the defendant had also
killed the ship’s captain. During the trial, the defendant asserted
the defense of self-defense. The United States Supreme Court
granted certiorari to consider the issue of self-defense.

Opinion of the Court by Chief Justice Fuller: The chief jus-
tice rejected the defendant’s claim that he should have been ac-
quitted on the ground of self-defense. The opinion reasoned as
follows:

It is true that a homicide committed in actual defense of life or limb
is excusable, if it appear that the slayer was acting under a reasonable
belief that he was in imminent danger of death or great bodily harm
from the deceased, and that his act in causing death was necessary in
order to avoid the death or great bodily harm which was apparently im-
minent. But where there is manifestly no adequate or reasonable ground
for such belief, or the slayer brings on the difficulty for the purpose of
killing the deceased, or violation of law on his part is the reason of his
expectation of an attack, the plea of self-defense cannot avail....

The captain being dead, [the defendant] knew the [cook] would as-
sume command, and that it would be his duty to arrest him and take
him ashore for trial. The imminent danger which threatened him was
the danger of the gallows. The inference is irresistible that to avert that
danger he killed the [cook], cast the bodies into the sea, burned the ship,
and took to the open boat. There can be no pretense that he was act-
ing under a reasonable belief that he was in imminent danger of death
or great bodily harm at the hands of the [cook].

The judgment affirmed in the federal trial court was affirmed.
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Dissenting Statement by Justice McKenna: Justice McKenna
issued a statement indicating he dissented from the Court’s de-
cision. See also Andersen v. Treat; Self-Defense

Anderson, Melanie In July 0f 1994, Melanie Anderson and
her boyfriend, Ronald Pierce, left their home in North Carolina
and traveled to Pennsylvania to visit a relative of Pierce. While
in Pennsylvania, Anderson and Pierce made arrangements to
bring back the two-year-old daughter of Pierce’s relative. It was
understood that Anderson
and Pierce would keep the
child for a few weeks.

On August 24, 1994,
shortly after Anderson and
Pierce returned to North
Carolina, they took the child
to a hospital. The child was
unconscious and had suffered
severe injuries. The severity
of the child’s injuries required
airlifting her immediately to
the pediatric intensive care
unit at another hospital. On
August 25, 1994, the child
died after life support was
withdrawn.

Anderson gave hospital of-
ficials conflicting accounts of
what happened to the child.
Anderson initially reported
that she heard a gasp in the bedroom of her home and found the
child in the room making a gurgling sound. Anderson stated that
she grabbed and shook the child. It was also alleged by Ander-
son that the child had slid on wet carpet, causing the bruises on
her face.

Anderson later gave hospital officials a different version of what
happened to the child. She reported that earlier in the evening,
she had found the child outside, with a dog standing over her.
Pierce joined Anderson in this version of what happened.

Anderson and Pierce told the police that a dog jumped on the
child and knocked her down. Pierce stated that when he went
outside, he found the child lying on the ground, unconscious
and not breathing.

Anderson was indicted on January 30, 1995, for first-degree
murder and felonious child abuse. During Anderson’s trial, in
September 1996, her former mother-in-law testified that some
time after 11:00 pm, on August 24, 1994, Anderson called her and
stated, “I've killed [the child].” Medical evidence during the trial
revealed the following:

The State’s evidence tended to show that [the child] had numerous
injuries extending all over her body, including bruises on her face, cheeks
and jaw, chin, forehead, sides of her neck, collarbones, over the front
of her chest, on her back, over her right flank, her buttocks, upper and
lower legs, her eyelid, and on her shins. Patches of her hair had been
pulled out traumatically. [The child] had also suffered injuries caused
by a blunt trauma to the mouth. There was evidence of forceful pinch-
ing and grabbing and human adult bite marks on [her] body. She had
suffered a blunt trauma to her pubic area. Dr. Patrick E. Lantz, the
forensic pathologist, found bruises in the forms of grab marks, belt
marks, shoe marks, and marks from a radio antenna and a metal tray.
[The child’s] brain was swollen with a hemorrhage both over the sur-

Melanie Anderson was sentenced
to death for her role in the murder
of a two-year-old child. However,
the North Carolina Court of Ap-
peals vacated the death sentence
and imposed a sentence of life im-
prisonment. (North Carolina De-
partment of Corrections)

face of the brain in the lining as well as a subdural hematoma between
the skull bone and the brain. There were retinal hemorrhages in the back
of her eyes, indicating that she had been shaken violently. Dr. Lantz
opined that these injuries had been inflicted at various times, would have
been painful, and would have required considerable force.

William Fisher, M.D., ... testified that he did not believe [the child’s]
injuries were caused by a dog, but instead by “some sort of a beating.”
Dr. Bowman testified that, based on her observations and on the his-
tory given to her by Pierce and [Anderson], she believed that [the child]
had “been severely abused over a matter of days to weeks.” Sybille Sabas-
tian, a registered nurse ..., opined, based on her experience and her ob-
servations of [the child’s] injuries, that [the child] “had been beaten.”
Sarah Sinal, M.D., an expert in pediatric medicine who saw [the child]
in the pediatric intensive care unit ..., testified that, in her opinion, [the
child] was “a victim of severe child abuse.” She concluded that [the
child] was a victim of the shaken-baby syndrome and the battered-child
syndrome. Dr. Lantz testified that, in his opinion, [the child’s] injuries
were not caused by a dog, that the injuries were inflicted at various
times, and that [the child] was a victim of battered-child syndrome.

Anderson was found guilty of first-degree murder and felo-
nious child abuse. Following a capital sentencing proceeding,
the jury recommended a sentence of death for the first-degree
murder conviction, and the trial court entered judgment accord-
ingly. The trial court also sentenced Anderson to three years’ im-
prisonment for felonious child abuse. Anderson’s sentence and
conviction were upheld by the North Carolina Supreme Court.
However, the State’s Court of Appeals reversed the death sentence
and Anderson was given a sentence of life imprisonment. Pierce
was tried separately and convicted of capital murder, but received
a sentence of life imprisonment. See a/so Women and Capital
Punishment

Andersonville Prison Deaths On February 24, 1864, An-
dersonville Prison was opened near Americus, Georgia. The
prison was used by the Confederate Army for holding Union
prisoners of war during the Civil War. By August of 1864, the
prison held 45,613 Union prisoners. During the first fourteen
months of the prison’s operation, it was estimated that 12,912
Union prisoners died. It was found that the vast majority of the
deaths were due to deliberate starvation imposed by prison offi-
cials and the barbaric conditions maintained at the prison.
During the period that most of the deaths occurred at Ander-
sonville, Confederate Captain Henry Wirz was in charge. Wirz

Confederate Captain Henry Wirz is being prepared for execution by
hanging. (Library of Congress)
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was born in Zurich, Switzerland, in 1822. He was educated at the
University of Zurich, and later obtained a medical degree while
studying in Paris and Berlin. In 1849, Wirz immigrated to the
United States. He set up a medical practice in Kentucky.

When the Civil War broke out, Wirz enlisted in the Confed-
erate Army. He was wounded in 1863 and rendered unfit for the
battlefield. In April 1864, Wirz was placed in command of the
Andersonville Prison.

After the war ended, Wirz returned to civilian life. Shortly
after returning to his medical practice Wirz was arrested and
charged with war crimes, as a result of the large number of deaths
at the Andersonville Prison. On May 10, 1865, Wirz was trans-
ported to Washington, D.C., to stand trial. A military court pros-
ecuted Wirz and found him guilty of war crimes. He was sen-
tenced to death. On November 10, 1865, Wirz was led to the
gallows in the Old Capital Prison yard. As hundreds of specta-
tors looked on, Wirz’s body swung from the gallows and he en-
tered history as the only Confederate soldier executed for war
crimes. See also Confederate Hangings at Gainesville

Andorra The nation of Andorra does not impose the death
penalty. It was abolished by the country in 1990. See also Inter-
national Capital Punishment Nations

Andres v. United States Courz: United States Supreme
Court; Case Citation: Andres v. United States, 333 U.S. 740
(1948); Argued: February 5, 1948; Decided: April 26,1948; Opin-
ion of the Court: Justice Reed; Concurring Opinion: Justice Frank-
furter, in which Burton, J., joined; Dissenting Opinion: None; Ap-
pellate Defense Counsel: Oliver P. Soares argued and briefed;
Appellate Prosecution Counsel: Vincent Kleinfeld argued and
briefed; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the trial court’s instruction to the jury
that its verdict on guilt and punishment had to be unanimous was
confusing and misleading.

Case Holding: The trial court’s instruction to the jury that its
verdict on guilt and punishment had to be unanimous was con-
fusing and misleading.

Factual and Procedural Background of Case: The defen-
dant, Timoteo Mariano Andres, was convicted of capital murder
in a United States district court for the Territory of Hawaii and
sentenced to death. The defendant appealed his conviction to a
federal Court of Appeals. In his appeal, the defendant argued that
the trial court’s instruction on a unanimous verdict was con-
fusing and misleading to the jury. The appellate court rejected
the argument and affirmed the conviction and sentence. The
United States Supreme Court granted certiorari to consider the
issue.

Opinion of the Court by Justice Reed: Justice Reed held that
unanimity in a jury verdict was constitutionally required in fed-
eral prosecutions. He wrote that “[i]n criminal cases this require-
ment of unanimity extends to all issues — character or degree of
the crime, guilt and punishment — which are left to the jury.”
The opinion found that the statute under which the defendant
was prosecuted required unanimity on the issue of guilt and pun-
ishment. It was said, however, that the manner in which the trial
judge instructed the jury could be interpreted as not requiring
unanimity on the issue of punishment. Justice Reed concluded:
“the instructions given on this issue did not fully protect the [de-

fendant].” The judgment of the federal appellate court was re-
versed and the case remanded for a new trial.

Concurring Opinion by Justice Frankfurter, in Which Bur-
ton, J., Joined: Justice Frankfurter concurred in the Court’s de-
cision. He wrote separately to express his view that trial courts
should seek to use basic language when instructing juries, as a way
of minimizing confusion and having cases reversed because of im-
precise instructions. See a/so Jury Unanimity

Andrews v. Swartz Court: United States Supreme Court;
Case Citation: Andrews v. Swartz, 156 U.S. 272 (1895); Argued:
Not reported; Decided: February 4, 1895; Opinion of the Court:
Justice Harlan; Concurring Opinion: None; Dissenting Opinion:
None; Appellate Defense Counsel: Geo. M. Shipman argued and
briefed; Appellate Prosecution Counsel: Wm. A. Stryker argued
and briefed; Amicus Curiae Brief Supporting Prosecutor: None;
Amicus Curiae Brief Supporting Defendant. None

Issue Presented: Whether the defendant was entitled to have his
appeal heard by the appellate court of New Jersey.

Case Holding: The defendant was not entitled to have his ap-
peal heard by the appellate court of New Jersey, because under
that State’s laws an appeal is discretionary.

Factual and Procedural Background of Case: The defen-
dant, Andrews, was convicted of capital murder and sentenced
to death by the State of New Jersey. The defendant filed an ap-
peal with the New Jersey Supreme Court. However, the appel-
late court declined to hear the appeal. The defendant next filed
a petition for habeas corpus relief in a federal district court. The
defendant alleged in the petition that his constitutional rights
were violated by the State’s appellate court’s refusal to hear his
appeal. The federal court dismissed the petition. The United
States Supreme Court granted certiorari to consider the issue.

Opinion of the Court by Justice Harlan: Justice Harlan wrote
that under the laws of New Jersey a conviction for a capital of-
fense was not appealable as a right, but was discretionary with
the State’s appellate court. The opinion disposed of the issue as
follows:

The contention of appellant is that such a statute is in violation of
the Constitution of the United States. If it were necessary, upon this ap-
peal, to consider that question, we would only repeat what was said in
McKane v. Durston, 153 U.S. 684 (1894): “An appeal from a judgment
of conviction is not a matter of absolute right, independently of con-
stitutional or statutory provisions allowing such appeal. A review by an
appellate court of the final judgment in a criminal case, however grave
the offense of which the accused is convicted, was not at common law,
and is not now, a necessary element of due process of law. It is wholly
within the discretion of the state to allow or not to allow such a review.”
“It is therefore clear that the right of appeal may be accorded by the state
to the accused upon such terms as, in its wisdom, may be proper”; and
“whether an appeal should be allowed, and, if so, under what circum-
stances or on what conditions are matters for each state to determine
for itself.”

The judgment of the federal district court was affirmed.

Angola Angola does not utilize capital punishment. The na-
tion abolished the punishment in 1992. See also International
Capital Punishment Nations

Another Proximate Cause Mitigator The State of Mary-
land is the only capital punishment jurisdiction that utilizes “an-
other proximate cause” as a statutory mitigating circumstance.
This mitigator refers to some other factor which may have inter-
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vened to hasten the death of the victim, even though the defen-
dant was convicted of murdering the victim. See also Mitigating
Circumstances

Antigua and Barbuda Capital punishment is carried out in
the island nation of Antigua and Barbuda. Antigua and Barbuda
utilizes hanging as the method of execution. The legal system
used by the nation is based on English common law. Antigua
and Barbuda adopted a constitution on November 1, 1981.

The constitution of Antigua and Barbuda sets forth the rights
of citizens, including provisions to secure life, liberty, and the
protection of person, property, and privacy, as well as freedom of
speech, association, and worship.

The judicial branch of Antigua and Barbuda is relatively in-
dependent from the executive and legislative branches of govern-
ment. The court structure consists of magistrate courts for minor
offenses and High Courts for major offenses. Appeals from the
High Courts are taken to the Supreme Court of the Organiza-
tion of Eastern Caribbean States. Appointments or dismissals of
judges to the Supreme Court must be unanimously approved by
the heads of government that make up the Organization of East-
ern Caribbean States. The prime minister of Antigua and Bar-
buda casts a vote for such appointment or dismissal. See a/so In-
ternational Capital Punishment Nations

Antiterrorism and Effective Death Penalty Act of
1996 see Habeas Corpus

Apelt Brothers Michael Apelt and Rudi Apelt are brothers
and German nationals. Michael was born on February 28, 1960,
and Rudi’s date of birth was August 1, 1963. The Apelt brothers
were convicted of capital murder by the State of Arizona. Michael
was sentenced to death on August 10, 1990, and Rudi received a
death sentence on January 8, 1991.

The Apelt brothers came to the United States in August 1988
with a specific plan. They intended to have Michael marry an
American woman, obtain a large life insurance policy on the
woman, kill her, and collect the insurance proceeds.

The Apelt brothers arrived in the United States with Rudi’s
wife Susanne and Michael’s former girlfriend Anke Dorn. They
landed in San Diego, California, and took up lodging in a motel.
Shortly after their arrival, the Apelt brothers began visiting night-
clubs in search of a wife for Michael. At one nightclub, they met
two women, Cheryl Rubenstein and Trudy Waters. Cheryl and
Trudy lived in Phoenix, Arizona, and were in San Diego to cater
a party. During the course of the evening, the bothers claimed
to be windsurfing board manufacturers and Mercedes importers.
Rudi denied being married. Before the brothers left the night-
club, the women gave them their addresses and phone numbers
in Phoenix.

A few weeks after the nightclub encounter, the Apelt brothers
flew to Phoenix. Cheryl picked them up at the airport and took
them to a hotel. After a couple of weeks, the brothers flew back
to San Diego, picked up Anke Dorn, and then returned to
Phoenix. Rudi’s wife Susanne returned to Germany.

Several months went by before the brothers stumbled into the
situation they had been looking for. On October 6, they met
Annette Clay at a bar. The brothers claimed to be international
bankers who were staying at a Holiday Inn. Annette eventually

gave Rudi her phone number. Rudi called her the following day

and arranged to meet Annette and a friend she would bring along.
That evening, the brothers met Annette and her friend, Cindy
Monkman. Michael spent the evening dancing with Cindy and
telling her, “You’re the woman I want to marry.”

The Apelts saw Annette and Cindy several times during the
next few weeks. The two women became suspicious of the broth-
ers when Cindy discovered she was missing over $100 after the
Apelts visited her apartment. They placed a series of calls and
learned that the brothers were not staying at a Holiday Inn; they
were registered at a Motel 6. The two women went to the Motel
6 and discovered Anke Dorn.

The following day, the Apelts met with Annette and Cindy.
The brothers angrily told the two women that their meddling de-
stroyed the brothers’ “high security clearance” and cost them
their jobs and work visas. They explained away Anke by saying
she was a family friend whose husband was in the hospital. An-
nette and Cindy bought the story and apologized. After suggest-
ing ways to make amends, which the brothers refused, Annette
exclaimed, “What do you want us to do, marry you?” The Apelt
brothers smiled and replied, “Yes.”

Michael moved into Cindy’s apartment and Rudi moved into
Annette’s apartment. Rudi lived with Annette less than a week
before she discovered that the story regarding Anke was a lie.
Annette threw Rudi out and did not see him again. Rudi moved
into a motel with Anke.

After Rudi split up with Annette, Michael lied and told Cindy
and Annette that Rudi had returned to Germany. On Octo-
ber 28, 1988, Cindy and Michael were secretly married in Las
Vegas. Shortly afterwards Michael suggested they consult an in-
surance broker about a million-dollar life insurance policy. Cindy
was under the impression that Michael was wealthy and that pur-
chasing a large insurance policy was a customary investment prac-
tice by Germans. They were able to obtain a $400,000 policy.
Cindy wrote a check for the first month’s premium.

Once the life insurance policy was obtained, the Apelt broth-
ers plotted the death of Cindy. The plan was for Michael to drive
her into the desert, while Rudi and Anke followed in a separate
car. Once there she would be killed. The brothers executed their
plan on the evening of December 23, 1988. Cindy’s body was
found in the early afternoon of December 24. She had been
stabbed five times. Her head was nearly severed from her body.

The police became suspicious of Michael’s role in Cindy’s
death when they learned of the life insurance policy. The suspi-
cion grew intense after
Michael paid a home-
less man to call his
apartment and leave
the following fake mes-
sage, dictated word for
word in Michael’s frac-
tured English: “Hear
what I have to talk. I
have cut through the
throat of your wife and
I stabbed and more fre-
quently in the stomach
in the back with a
knife. If I dont get my
stuff, your girlfriend is

German-born brothers Michael (left)

and Rudi Apelt are on death row in Ari-

zona for the murder of Michael’s Amer-

ican-born wife. (Arizona Department of
Corrections)
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next and then your brother and last it is you. Do it now, if not,
you see what happens. My eyes are everywhere.” Michael gave the
recorded message to the police, who immediately believed it was
fake.

On January 6, 1989, the Apelt brothers and Anke went to po-
lice headquarters to report a fictitious story of several people
coming to their apartment and threatening them. The police
spoke with each of them separately. During Anke’s questioning,
the police threatened to prosecute her, but promised immunity
if she would tell the truth. Anke confessed and the Apelts were
immediately arrested.

Michael and Rudi were tried separately. Anke was granted im-
munity from prosecution in exchange for her testimony at both
trials. The brothers were convicted of capital murder and sen-
tenced to death. The death sentences were affirmed by the Ari-
zona Supreme Court.

Appeal see Appellate Review of Conviction and
Death Sentence

Appeal by Prosecutor see Prosecutor

Appeal in Forma Pauperis see In Forma Pauperis

Appellant “Appellant” is the formal designation given to the
party making an appeal. See also Appellee

Appellate Review of Conviction and Death Sentence
Appellate court review of the final judgment in a criminal case
was not, at common law, a necessary element of due process of
law. Consequently, in the case of McKane v. Durston, 153 U.S. 684
(1894), the United States Supreme Court held that the Consti-
tution did not require States establish appellate courts to hear ap-
peals of criminal convictions and sentences. The pronouncement
in McKane has no practical meaning because all jurisdictions have
established appellate courts to review criminal convictions and
sentences.

The role of appellate courts is very limited. Unlike trial courts,
appellate courts do not have jurisdiction to permit live witness
testimony. Appellate courts may only review the record produced
at the trial court level. Usually, appellate courts will permit at-
torneys to present oral arguments on the issues in a case. A de-
fendant does not have a right to be present when attorneys make
oral arguments to appellate courts.

Distinguishing Review Sentence from Appeal of Conviction:
Prior to capital punishment being abolished by the United States
Supreme Court in Furman v. Georgia, 408 U.S. 238 (1972), all
capital punishment jurisdictions allowed capital felons to bring
their conviction and sentence to appellate courts by way of an ap-
peal (or writ of error, as it was sometimes called). When the Su-
preme Court resurrected the death penalty in Gregg v. Georgia,
428 U.S. 153 (1976), by approving the capital punishment scheme
Georgia created, one feature of Georgia’s new procedures was the
automatic review of every death sentence. Georgia’s appellate re-
view of death sentences was not the traditional appeal, which
was not automatic and, when taken, involved both conviction
and sentence. In approving of this new review process, the
Supreme Court did not hold that the Constitution required au-
tomatic review of death sentences. The Supreme Court indicated
merely that the review process was constitutionally acceptable.

Gregg’s acceptance of Georgia’s automatic appellate review of
death sentences was quickly adopted by other capital punish-
ment jurisdictions. As it stands, Utah is the only capital punish-
ment state that does not utilize an automatic death sentence ap-
pellate review process.

The automatic death sentence review process involves, osten-
sibly, only penalty phase sentencing issues. The question of
whether a capital felon was erroneously found guilty of the of-
fense is technically not part of appellate review of a sentence. The
only issue at stake in the sentence review process is whether a cap-
ital felon was sentenced to die in accordance with the law. Ac-
tual conviction or guilt phase issues are brought to the appellate
level by way of the traditional appeal. In practice, however, what
occurs is the consolidation of automatic sentencing issues with
conviction appeal issues.

Appellate Review of a Death Sentence: Appellate review of a
death sentence involves essentially two areas: (1) examination of
aggravating and mitigating findings and (2) determining whether
death was the proper sentence.

1. Review of penalty phase aggravating and mitigating findings.

Appellate courts engage in two types of aggravating circum-
stance review: (1) determine whether an aggravating circumstance
is invalid because of vagueness and (2) determine whether an ag-
gravating circumstance was actually proven to exist.

All relevant mitigating evidence must be allowed into evidence
at the penalty phase. Relevant mitigating evidence, for appellate
review purposes, is divided into two issues: (1) evidence offered
to establish the existence of a non-statutory mitigating circum-
stance and (2) evidence submitted to establish the existence of a
statutory mitigating circumstance. Both issues are examined by
appellate courts from the perspective that a determination was
made that a mitigating circumstance was not established. There-
fore, appellate review is concerned with examining whether ev-
idence supported the existence of any mitigating circumstance.

2. Determining whether death is the proper sentence.

Once an appellate court determines that at least one statutory
aggravating circumstance was validly found by the factfinder and
makes its statutory and non-statutory mitigating circumstance
analysis, the next stage in the review process is triggered. At this
stage the appellate court must determine whether the sentence of
death was proper. This determination involves three separate is-
sues: (1) deciding if passion, prejudice or other arbitrary factor
caused death to be imposed; (2) deciding if the sentence was ex-
cessive or disproportionate compared to other cases; and (3) mak-
ing an independent weighing or sufficiency determination of ag-
gravating and mitigating circumstances.

Appellate Review of a Capital Conviction: Review of a con-
viction involves traditional assignments of error. That is, for con-
viction review, a defendant must point to specific matters in-
volved with the guilt phase that he or she believes was wrongly
decided against him or her. This could include assignments of
error to pre-trial issues such as suppression of evidence or dis-
missal of a charge.

Disposition by Appellate Court. Once an appellate court
completes review of a conviction and death sentence, the case
must be disposed of based upon the conclusions reached from the
review process. A case may be disposed of in any of the follow-
ing ways: (1) affirm conviction and sentence; (2) affirm convic-
tion, but reverse sentence and remand for further proceedings;
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(3) affirm conviction, but reverse sentence and remand for im-
position of life sentence; (4) affirm conviction, but reverse sen-
tence and impose life sentence; (5) reverse conviction and sen-
tence and remand for new trial; (6) reverse conviction and
sentence and remand for entry of acquittal. See also Andrews v.
Swartz; Bergemann v. Backer; Error; Kohl v. Lehlback

Appellate Rules of Procedure All appellate courts have
special rules that must be followed in bringing a criminal case for
appellate review. Although every appellate court has procedural
nuances peculiar to it, appellate rules of procedure are, by and
large, the same. The illustrative material that follows represents
excerpts from the appellate rules of procedure of the federal Fifth
Circuit Court of Appeals.

a. Filing the Notice of Appeal. An appeal permitted by law as
of right from a district court to a court of appeals must be taken
by filing a notice of appeal with the clerk of the district court
within the time allowed by law.

b. Joint or Consolidated Appeals. If two or more persons are en-
titled to appeal from a judgment or order of a district court and
their interests are such as to make joinder practicable, they may
file a joint notice of appeal, or may join in appeal after filing sep-
arate, timely notices of appeal, and they may thereafter proceed
on appeal as a single appellant. Appeals may be consolidated by
order of the court of appeals upon its own motion or upon mo-
tion of a party, or by stipulation of the parties to the several ap-
peals.

c. Content of the Notice of Appeal. A notice of appeal must
specify the party or parties taking the appeal by naming each ap-
pellant in either the caption or the body of the notice of appeal.
A notice of appeal also must designate the judgment, order, or
part thereof appealed from, and must name the court to which
the appeal is taken. An appeal will not be dismissed for informal-
ity of form or title of the notice of appeal or for failure to name
a party whose intent to appeal is otherwise clear from the notice.

d. Serving the Notice of Appeal. The clerk of the district court
shall serve notice of the filing of a notice of appeal by mailing a
copy to each party’s counsel of record apart from the appellant’s.
When a defendant appeals in a criminal case, the clerk of the dis-
trict court shall also serve a copy of the notice of appeal upon the
defendant, either by personal service or by mail addressed to the
defendant.

e. Appeal in a Criminal Case. In a criminal case, a defendant
shall file the notice of appeal in the district court within ten days
after the entry either of the judgment or order appealed from or
of a notice of appeal by the government. A notice of appeal filed
after the announcement of a decision, sentence, or order —but
before entry of the judgment or order — is treated as filed on the
date of and after the entry.

f. Composition of the Record on Appeal. The record on appeal
consists of the original papers and exhibits filed in the district
court, the transcript of proceedings, if any, and a certified copy
of the docket entries prepared by the clerk of the district court.

g. The Transcript; Duty of Appellant; Notice to Appellee.

1. Within ten days after filing the notice of appeal or entry
of an order disposing of the last timely motion outstanding,
whichever is later, the appellant shall order from the reporter
a transcript of such parts of the proceedings not already on file
as the appellant deems necessary, subject to local rules of the

courts of appeals. The order shall be in writing and, within the

same period, a copy shall be filed with the clerk of the district

court.

2. If the appellant intends to urge, on appeal, that a find-
ing or conclusion is unsupported by the evidence or is contrary
to the evidence, the appellant shall include in the record a tran-
script of all evidence relevant to such finding or conclusion.

3. Unless the entire transcript is to be included, the appel-
lant shall file a statement of the issues the appellant intends to
present on the appeal, and shall serve on the appellee a copy
of the order or certificate and of the statement. An appellee
who believes that a transcript of other parts of the proceedings
is necessary shall, within ten days after the service of the order
or certificate and the statement of the appellant, file and serve
on the appellant a designation of additional parts to be in-
cluded. Unless the appellant has ordered such parts and has so
notified the appellee within ten days after service of the des-
ignation, the appellee may, within the following ten days, ei-
ther order the parts or move in the district court for an order
requiring the appellant to do so.

4. At the time of ordering, a party must make satisfactory
arrangements with the reporter for payment of the cost of the
transcript.

h. Statement When No Report Was Made or When the Transcript
Is Unavailable. If no report of the evidence or proceedings at a
hearing or trial was made, or if a transcript is unavailable, the ap-
pellant may prepare a statement of the evidence or proceedings
from the best available means, including the appellant’s recollec-
tion. The statement shall be served on the appellee, who may
serve objections or proposed amendments thereto within ten days
after service. Thereupon the statement and any objections or
proposed amendments shall be submitted to the district court for
settlement and approval and as settled and approved shall be in-
cluded by the clerk of the district court in the record on appeal.

i. Agreed Statement as the Record on Appeal. In lieu of the record
on appeal as defined in subdivision a: Of this rule, the parties may
prepare and sign a statement of the case showing how the issues
presented by the appeal arose and were decided in the district
court and setting forth only so many of the facts averred and
proved or sought to be proved as are essential to a decision of the
issues presented. If the statement conforms to the truth, it, to-
gether with such additions as the court may consider necessary
fully to present the issues raised by the appeal, shall be approved
by the district court and shall then be certified to the court of
appeals as the record on appeal and transmitted thereto by the
clerk of the district court.

j. Correction or Modification of the Record. If any difference
arises as to whether the record truly discloses what occurred in
the district court, the difference shall be submitted to and set-
tled by that court and the record made to conform to the truth.
If anything material to either party is omitted from the record
by error or accident or is misstated therein, the parties, by stip-
ulation, or the district court, either before or after the record is
transmitted to the court of appeals, or the court of appeals, on
proper suggestion or of its own initiative, may direct that the
omission or misstatement be corrected and, if necessary, that a
supplemental record be certified and transmitted. All other ques-
tions as to the form and content of the record shall be presented
to the court of appeals.
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k. Appellant’s Brief. The brief of the appellant must contain,
under appropriate headings and in the order here indicated, the
following items:

1. A table of contents with page references and a table of
cases alphabetically arranged, statutes, and other authorities
cited, with references to the pages of the brief where they are
cited.

2. A statement of subject matter and appellate jurisdiction.
The statement shall include (i) a statement of the basis for
subject matter jurisdiction in the district court or agency, with
citation to applicable statutory provisions and with reference
to the relevant facts to establish such jurisdiction; (ii) a state-
ment of the basis for jurisdiction in the court of appeals, with
citation to applicable statutory provisions and with reference
to the relevant facts to establish such jurisdiction; the statement
shall include relevant filing dates establishing the timeliness of
the appeal or petition for review and (a) shall state that the ap-
peal is from a final order or a final judgment that disposes of
all claims with respect to all parties or, if not, (b) shall include
information establishing that the court of appeals has jurisdic-
tion on some other basis.

3. A statement of the issues presented for review.

4. A statement of the case. The statement shall first indi-
cate briefly the nature of the case, the course of proceedings,
and its disposition in the court below. There shall follow a
statement of the facts relevant to the issues presented for re-
view, with appropriate references to the record.

5. A summary of argument. The summary should contain
a succinct, clear, and accurate statement of the arguments
made in the body of the brief. It should not be a mere repeti-
tion of the argument headings.

6. An argument. The argument must contain the con-
tentions of the appellant on the issues presented, and the rea-
sons therefore, with citations to the authorities, statutes, and
parts of the record relied on. The argument must also include
for each issue a concise statement of the applicable standard of
review; this statement may appear in the discussion of each
issue or under a separate heading placed before the discussion
of the issues.

7. A short conclusion stating the precise relief sought.

1. Appellee’s Brief. The brief of the appellee must conform to
the requirements outlined for the appellant, except that none of
the following need appear unless the appellee is dissatisfied with
the statement of the appellant:

1. The jurisdictional statement;

2. The statement of the issues;

3. The statement of the case;

4. The statement of the standard of review.

m. Reply Brief. The appellant may file a brief in reply to the
brief of the appellee, and if the appellee has cross-appealed, the
appellee may file a brief in reply to the response of the appellant
to the issues presented by the cross appeal. No further briefs may
be filed except with leave of court. All reply briefs shall contain
a table of contents with page references and a table of cases (al-
phabetically arranged), statutes, and other authorities cited, with
references to the pages of the reply brief where they are cited.

n. Briefof Amicus Curiae. A brief of an amicus curiae may be
filed only if accompanied by written consent of all parties or by
leave of court granted on motion or at the request of the court,

except that consent or leave shall not be required when the brief
is presented by the United States or an officer or agency thereof,
or by a State, Territory or Commonwealth. The brief may be
conditionally filed with the motion for leave. A motion for leave
shall identify the interest of the applicant and shall state the rea-
sons why a brief of an amicus curiae is desirable. Except in the
case that all parties otherwise consent, any amicus curiae shall file
its brief within the time allowed the party whose position the am-
icus brief will support, unless the court, for cause shown, shall
grant leave for a later filing, in which event it shall specify within
what period an opposing party may answer. A motion of an am-
icus curiae to participate in the oral argument will be granted only
for extraordinary reasons.

Appellee Appellee is the formal designation given to the party
who responds to an appeal by the opposing party. See also Appel-

lant

Application for Stay of Execution see Stay of Exe-
cution

Appointment of Experienced Counsel see Right to
Counsel

Arave v. Creech  Court: United States Supreme Court; Case
Citation: Arave v. Creech, 507 U.S. 463 (1993); Argued: Novem-
ber 10, 1992; Decided: March 30, 1993; Opinion of the Court: Jus-
tice O’Connor; Concurring Opinion: None; Dissenting Opinion:
Justice Blackmun, in which Stevens, J., joined; Appellate Defense
Counsel: Cliff Gardner argued; Claude M. Stern on brief; Appel-
late Prosecution Counsel: Lynn E. Thomas argued; Larry Echo
Hawk on brief; Amicus Curiae Brief Supporting Prosecutor: None;
Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the State of Idaho placed a constitu-
tionally acceptable limiting construction on the statutory aggra-
vating circumstance of “utter disregard for human life.”

Case Holding: The State of Idaho placed a constitutionally ac-
ceptable limiting construction on the statutory aggravating cir-
cumstance of “utter disregard for human life.”

Factual and Procedural Background of Case: The defen-
dant, Thomas Eugene Creech, was charged by the State of Idaho
with committing capital murder while he was incarcerated. The
defendant entered a plea of guilty to the capital murder charge.
During the penalty phase of the prosecution, it was determined
that the prosecutor established statutory aggravating circum-
stance, that in committing the murder the defendant exhibited
“utter disregard for human life.” The trial court imposed a sen-
tence of death. In affirming the conviction and sentence, the
Idaho Supreme Court rejected the defendant’s argument that the
“utter disregard for human life” aggravating circumstance was
unconstitutionally vague. The appellate court indicated that
under its prior decisions the statutory aggravating circumstance
was defined so that the phrase “utter disregard” was meant to be
reflective of a “cold-blooded, pitiless slayer.”

The defendant filed a habeas corpus petition in a federal dis-
trict court. The district court dismissed the petition. However,
a federal Court of Appeals reversed the district court’s ruling af-
ter concluding that the “utter disregard” circumstance was fa-
cially invalid and that the narrowing construction given by the
Idaho Supreme Court was inadequate to cure the defect. The
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United States Supreme Court granted certiorari to consider the
issue.

Opinion of the Court by Justice O’Connor: Justice O’Con-
nor held that in light of the narrowing definition given the “utter
disregard” aggravating circumstance by the Idaho Supreme Court,
the circumstance, on its face, meets constitutional standards.

The opinion held that to satisfy the Constitution, a capital sen-
tencing scheme must channel the sentencer’s discretion by clear
and objective standards that provide specific and detailed guid-
ance and make rationally reviewable the death sentencing process.
Justice O’Connor indicated that in order to decide whether a
particular aggravating circumstance meets those requirements, a
federal court must determine whether the statutory language
defining the circumstance is itself too vague to guide the sen-
tencer; if so, whether the State courts have further defined the
vague terms; and, if so, whether those definitions are constitu-
tionally sufficient, i.e., whether they provide some guidance.

Justice O’Connor found that it was not necessary for the Court
to decide whether the statutory phrase “utter disregard for human
life” itself passed constitutional muster, because the Idaho
Supreme Court adopted a limiting construction, and that con-
struction meets constitutional requirements. It was said that the
limiting construction was sufficiently clear and objective. The
opinion reasoned that in ordinary usage, the phrase “cold-
blooded, pitiless slayer” refers to a killer who kills without feel-
ing or sympathy. Thus, the phrase describes a defendant’s state
of mind or attitude toward his or her conduct and the victim. It
was said that although determining whether a capital defendant
killed without feeling or sympathy may be difficult, that did not
mean that a State cannot, consistent with the Constitution, au-
thorize sentencing judges to make the inquiry and to take their
findings into account when deciding whether capital punishment
is warranted. The judgment of the Court of Appeals was reversed.

Dissenting Opinion by Justice Blackmun, in Which Stevens,
J-» Joined: Justice Blackmun dissented from the Court’s decision.
He believed that the limiting construction given the aggravating
circumstance was itself unconstitutionally vague. Justice Black-
mun wrote: “Confronted with an insupportable limiting con-
struction of an unconstitutionally vague statute, the majority in
turn concocts its own limiting construction of the state court’s
formulation. Like ‘nonsense upon stilts,” however, the majority’s
reconstruction only highlights the deficient character of the neb-
ulous formulation that it seeks to advance. Because the metaphor
‘cold-blooded’ by which Idaho defines its ‘utter disregard’ circum-
stance is both vague and unenlightening, and because the ma-
jority’s recasting of that metaphor is not dictated by common
usage, legal usage, or the usage of the Idaho courts, the statute
fails to provide meaningful guidance to the sentencer, as required
by the Constitution. Accordingly, I dissent.”

Arbitrary and Capricious see Individualized Sen-
tencing

Arcene, James see Juveniles

Argentina Argentina abolished capital punishment for ordi-
nary crimes in 1984, but permits its use for exceptional offenses.
The nation’s legal system is a mixture of the United States and
West European legal systems. Argentina has a constitution which
was revised in August of 1994.

The judicial system of Argentina is divided into a federal court
system and a provincial court system, with each headed by a
supreme court. The federal supreme court is the highest court and
court of last resort. Trials are public and defendants have the
right to legal counsel and to call witnesses. A panel of judges, not
lay jurors, decide guilt or innocence. See also International Cap-
ital Punishment Nations

Arizona The State of Arizona is a capital punishment juris-
diction. The State reenacted its death penalty law after the United
States Supreme Court decision in Furman v. Georgia, 408 U.S.
238 (1972), on August 8, 1873.

Arizona has a three-tier legal system. The State’s legal system
is composed of a supreme court, a court of appeals, and courts
of general jurisdiction. The Arizona Supreme Court is presided
over by a chief justice, vice chief justice, and three associate jus-
tices. The Arizona Court of Appeals is divided into two divisions.
The first division is divided into five departments, with each de-
partment consisting of a panel of three judges. The second divi-
sion is divided into two departments, with each department hav-
ing a panel of three judges. The courts of general jurisdiction in
the state are called Superior Courts. Capital offenses against the
State of Arizona are tried in the Superior Courts. Arizona re-
quires the appointment of two attorneys to represent indigent
capital felon defendants. The lead attorney is required to have
practiced criminal law for at least five years and been counsel in
at least one prior capital pros-
ecution.

Arizona’s capital punish-
ment offenses are set out
under Ariz. Code § 13-1105.
This statute is triggered if a
person commits a homicide
under the following special
circumstances:

1. Intending or knowing
that the person’s conduct will
cause death, the person causes
the death of another person,
including an unborn child,
with premeditation or, as a
result of causing the death of
another person with premed-
itation, causes the death of an
unborn child.

2. Acting either alone or
with one or more other per-
sons, the person commits or
attempts to commit sexual conduct ..., terrorism, ... narcotics of-
fenses ..., kidnapping, burglary, arson, robbery, escape, child
abuse, or unlawful flight from a pursuing law enforcement vehi-
cle and in the course of and in furtherance of the offense or im-
mediate flight from the offense, the person or another person
causes the death of any person.

3. Intending or knowing that the person’s conduct will cause
death to a law enforcement officer, the person causes the death
of a law enforcement officer who is in the line of duty.

Capital murder in Arizona is punishable by death or life im-
prisonment with or without parole. A capital prosecution in Ari-

Terry Goddard is the Arizona
Attorney General. His office repre-
sents the State in capital punish-
ment appellate proceedings. (Ari-
zona Attorney General Office)
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zona is bifurcated into a guilt phase and penalty phase. A jury is
used at both phases of a capital trial. It is required that, at the
penalty phase, the jury must unanimously agree that a death sen-
tence is appropriate before it can be imposed. If the penalty phase
jury is unable to reach a unanimous verdict, the defendant must
be sentenced to imprisonment for life.

In order to impose a death sentence upon a defendant, it is re-
quired under Ariz. Code § 13-703(F) that the prosecutor estab-
lish the existence of at least one of the following statutory aggra-
vating circumstances at the penalty phase:

1. The defendant has been convicted of another offense in
the United States for which under Arizona law a sentence of life
imprisonment or death was imposable;

2. The defendant was previously convicted of a serious of-
fense, whether preparatory or completed;

3. In the commission of the offense, the defendant knowingly
created a grave risk of death to another person or persons in ad-
dition to the person murdered during the commission of the of-
fense;

4. The defendant procured the commission of the offense by
payment, or promise of payment, of anything of pecuniary value;

5. The defendant committed the offense as consideration for
the receipt, or in expectation of the receipt, of anything of pe-
cuniary value;

6. The defendant committed the offense in an especially
heinous, cruel, or depraved manner;

7. The defendant committed the offense while:

a. In the custody of or on authorized or unauthorized re-
lease from the state department of corrections, a law enforce-
ment agency, or a county or city jail, or

b. On probation for a felony offense;

8. The defendant has been convicted of one or more other
homicides ... that were committed during the commission of the
offense;

9. The defendant was an adult at the time the offense was
committed or was tried as an adult and the murdered person was
under fifteen years of age, was an unborn child in the womb at
any stage of its development, or was seventy years of age or older;

10. The murdered person was an on-duty peace officer who
was killed in the course of performing the officer’s official duties
and the defendant knew, or should have known, that the mur-
dered person was a peace officer;

11. The defendant committed the offense with the intent to
promote, further, or assist the objectives of a criminal street gang
or criminal syndicate or to join a criminal street gang or crimi-
nal syndicate;

12. The defendant committed the offense to prevent a person’s
cooperation with an official law enforcement investigation, to
prevent a person’s testimony in a court proceeding, in retaliation
for a person’s cooperation with an official law enforcement in-
vestigation or in retaliation for a person’s testimony in a court
proceeding;

13. The offense was committed in a cold, calculated manner
without pretense of moral or legal justification;

14. The defendant used a remote stun gun or an authorized
remote stun gun in the commission of the offense.

Although the federal Constitution will not permit jurisdictions
to prevent capital felons from presenting all relevant mitigating
evidence at the penalty phase, Arizona has provided, by Ariz. Code

§ 13-703(G), the following statutory mitigating circumstances
that permit a jury to reject imposition of the death penalty:

1. The defendant’s capacity to appreciate the wrongfulness of
his conduct or to conform his conduct to the requirements of law
was significantly impaired, but not so impaired as to constitute
a defense to prosecution.

2. The defendant was under unusual and substantial duress,
although not such as to constitute a defense to prosecution;

3. The defendant was legally accountable for the conduct of
another, but his participation was relatively minor, although not
so minor as to constitute a defense to prosecution;

4. The defendant could not reasonably have foreseen that his
conduct in the course of the commission of the offense for which
the defendant was convicted would cause, or would create a grave
risk of causing, death to another person;

5. The defendant’s age.

Additionally, it is provided by Ariz. Code § 13-703(G) that the
penalty phase factfinder must also consider any mitigating evi-
dence of the defendant’s character, propensities, or record.

Under Arizona’s capital punishment statute, the Arizona
Supreme Court automatically reviews a sentence of death. Ari-
zona uses lethal injection to carry out death sentences. However,
defendants sentenced to death for an offense committed prior to
November 23, 1992, may elect between lethal gas or lethal injec-
tion as the means of execution. The State’s death row facility for
men is located in Florence, Arizona, while the facility maintain-
ing female death row inmates is located in Perryville, Arizona.

Pursuant to the laws of Arizona, the governor has authority to
grant clemency in capital cases. The governor is required to ob-
tain the consent of the State’s Board of Pardons and Parole be-
fore a capital sentence may be commuted.

Under the laws of Arizona, a limitation is imposed upon the
number of persons who may be present at an execution. The fol-
lowing is provided by Ariz. Code § 13-705:

The director of the state department of corrections or the director’s
designee shall be present at the execution of all death sentences and
shall invite the attorney general and at least twelve reputable citizens of
the director’s selection to be present at the execution. The director shall,
at the request of the defendant, permit clergymen, not exceeding two,
whom the defendant names, and any persons, relatives, or friends, not
exceeding five, to be present at the execution. The director may invite
peace officers as the director deems expedient to witness the execution.

No persons other than those set forth in this section shall be present at
the execution nor shall any minor be allowed to witness the execution.

From the start of modern capital punishment in 1976 through
October 2006, Arizona executed 22 capital felons. During this
period Arizona did not execute any female capital felons, al-
though two of its death row inmates during this period were fe-
male. A total of 125 capital felons were on death row in Arizona
as of July 2006. The death row population in the State for this
period was listed as twelve black inmates, eighty-nine white in-
mates, twenty Latino inmates, and three Asian inmates.

Inmates Executed by Arizona, 1976-October 2006

Date of Method of
Name Race Execution Execution
Donald E. Harding ~ White April 6, 1992 Lethal Gas
John G. Brewer White March 3, 1993 Lethal Injection
James Clark White April 14, 1993 Lethal Injection
Jimme Jeffers White September 13, 1995 Lethal Injection
Daren L. Bolton White June 19, 1996 Lethal Injection
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Date of Method of

Name Race Execution Execution

Luis Mata Hispanic August 22,1996 Lethal Injection
Randy Greenawalt ~ White  January 23,1997  Lethal Injection
W. Lyle Woratzek White  June 25,1997 Lethal Injection
Jose J. Ceja Hispanic January 21,1998  Lethal Injection
Jose Villafuerte Hispanic April 22, 1998 Lethal Injection
Arthur M. Ross White  April 29,1998 Lethal Injection
Douglas E. Gretzler White June 3, 1998 Lethal Injection
Jess J. Gillies White January 13,1999  Lethal Injection
Darick Gerlaugh N.A. February 3,1999  Lethal Injection
Karl LaGrand White February 24,1999  Lethal Injection
Walter LaGrand White March 3, 1999 Lethal Gas

Robert W. Vickers ~ White May 5, 1999 Lethal Injection
Michael Poland White  June 17,1999 Lethal Injection
Ignacio Ortiz Hispanic October 27,1999  Lethal Injection

Anthony Lee Chaney White
Patrick Poland White
Donald Miller White

February 16, 2000 Lethal Injection
March 15, 2000 Lethal Injection
November 8, 2000 Lethal Injection

NUMBER OF EXECUTIONS BY ARIZONA 1976-OCTOBER 2006

97.9% 1031

B ARIZONA EXECUTIONS
B ALL OTHER EXECUTIONS

Arizona v. Rumsey Cours: United States Supreme Court;
Case Citation: Arizona v. Rumsey, 467 U.S. 203 (1984); Argued:
April 23,1984; Decided: May 29, 1984; Opinion of the Court: Jus-
tice O’Connor; Concurring Opinion: None; Dissenting Opinion:
Justice Rehnquist, in which White, J., joined; Appellate Defense
Counsel: James R. Rummage argued and briefed; Appellate Pros-
ecution Counsel: William J. Schafer I1I argued; Robert K. Corbin
on brief; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant: 1

Issue Presented: Whether the Double Jeopardy Clause prohibits
the State of Arizona from sentencing the defendant to death after
the life sentence he had initially received was set aside on appeal.

Case Holding: The Double Jeopardy Clause bars imposition of
the death penalty upon reconviction after an initial conviction,
set aside on appeal, has resulted in rejection of the death sentence.

Factual and Procedural Background of Case: The defen-
dant, Rumsey, was tried and convicted of capital murder by the
State of Arizona. At a non-jury penalty phase, the trial judge
found that no statutory aggravating circumstances or mitigating
circumstances were present. Accordingly, the defendant was sen-
tenced to life imprisonment. The Arizona Supreme Court found
that the trial court had committed an error of law by misinter-
preting the application of the “pecuniary gain” aggravating cir-

cumstance to contract killings. The appellate court set aside the
life sentence and remanded the case for redetermination of ag-
gravating and mitigating circumstances and for resentencing on
the murder conviction.

On remand, the trial court held a new sentencing hearing. The
trial court found that the “pecuniary gain” aggravating circum-
stance was present and that there was no mitigating circumstance
sufficient to call for leniency. The defendant was sentenced to
death. On appeal, the Arizona Supreme Court held that under
the United States Supreme Court’s ruling in Bullington v. Mis-
souri, the defendant’s death sentence violated the Double Jeop-
ardy Clause. The appellate court ordered that the death sentence
be reduced to life imprisonment. The United States Supreme
Court granted certiorari to consider the issue.

Opinion of the Court by Justice O’Connor: Justice O’Con-
nor found that the case was controlled by Bullington. The opin-
ion stated that “[i]n Bullington v. Missouri this Court held that
the double jeopardy clause applies to ... capital sentencing pro-
ceeding and thus bars imposition of the death penalty upon re-
conviction after an initial conviction, set aside on appeal, has re-
sulted in rejection of the death sentence.” It was noted that a
capital penalty phase proceeding is comparable to a trial on the
issue of guilt, thereby making the Double Jeopardy Clause rele-
vant to such proceeding. Justice O’Connor ruled that the defen-
dant’s initial life sentence constituted an acquittal of the death
penalty and the trial court could not subsequently sentence him
to death on a retrial of the penalty phase proceeding. The judg-
ment of the Arizona Supreme Court was therefore affirmed.

Dissenting Opinion by Justice Rehnquist: Justice Rehnquist
dissented from the majority opinion. He argued that the major-
ity misconstrued the procedural posture of the case in order to
reach its conclusion. The dissent outlined its argument as follows:

Today the Court affirms the decision of the Arizona Supreme Court
vacating the death sentence imposed on [the defendant] for a murder
committed in the course of an armed robbery. Applying the interpre-
tation given the double jeopardy clause by a bare majority of this Court
in Bullington v. Missouri, the Court concludes that in this case the first
sentencing also amounted to an implied acquittal of [the defendant’s]
eligibility for the death penalty.... I do not believe that the reasoning
underlying Bullington applies....

The central premise of the Court’s holding today is that the trial
court’s first finding — that there were no aggravating and no mitigating
circumstances and therefore only a life sentence could be imposed —
amounted to an “implied acquittal” on the merits of [the defendant’s]
eligibility for the death sentence, thereby barring the possibility of an
enhanced sentence upon resentencing by virtue of the double jeopardy
clause. But the Court’s continued reliance on the “implied acquittal” ra-
tionale of Bullington is simply inapt. Unlike the jury’s decision in
Bullington, where the jury had broad discretion to decide whether cap-
ital punishment was appropriate, the trial judge’s discretion in this case
was carefully confined and directed to determining whether certain
specified aggravating factors existed. It is obvious from the record that
the State established at the first hearing that [the defendant] murdered
his victim in the course of an armed robbery, a fact which was undis-
puted at sentencing. In no sense can it be meaningfully argued that the
State failed to “prove” its case — the existence of at least one aggravat-
ing circumstance. It is hard to see how there has been an “implied ac-
quittal” of a statutory aggravating circumstance when the record explic-
itly establishes the factual basis that such an aggravating circumstance
existed. But for the trial judge’s erroneous construction of governing
state law, the judge would have been required to impose the death
penalty....

The fact that in this case the legal error was ultimately corrected by
the trial court did not mean that the State sought to marshal the same
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or additional evidence against a capital defendant which had proved in-
sufficient to prove the State’s “case” against him the first time. There is
no logical reason for a different result here simply because the Arizona
Supreme Court remanded the case to the trial court for the purpose of
correcting the legal error, particularly when the resentencing did not
constitute the kind of “retrial” which the Bullington Court condemned.
Accordingly, I would reverse the decision of the Arizona Supreme Court
in this case.

See also Bullington v. Missouri; Double Jeopardy Clause;
Poland v. Arizona; Sattazahn v. Pennsylvania; Seeking Death
Penalty After Conviction Reversed; Stroud v. United States

Arkansas The State of Arkansas is a capital punishment ju-
risdiction. The State reenacted its death penalty law after the
United States Supreme Court decision in Furman v. Georgia, 408
U.S. 238 (1972), on March 23, 1973.

Arkansas has a three-tier legal system. The State’s legal system
is composed of a supreme court, a court of appeals, and courts of
general jurisdiction. The Arkansas Supreme Court is presided over
by a chief justice and six
associate justices. The
Arkansas Court of Appeals
is composed of a chief
judge and eleven judges.
The courts of general juris-
diction in the State are
called Circuit Courts. Cap-
ital offenses against the
State of Arkansas are tried
in the Circuit Courts. It is
provided under the laws of
Arkansas, in capital cases,
that an indigent defendant
must be appointed two at-
torneys.

Arkansas’ capital pun-
ishment offenses are set out
under Ark. Code § 1-10-101. This statute is triggered if a person
commits a homicide under the following special circumstances:

1. Acting alone or with one (1) or more other persons: (A) the
person commits or attempts to commit: (i) Terrorism; (ii) Rape;
(iii) Kidnapping; (iv) Vehicular piracy; (v) Robbery; (vi) Bur-
glary; (vii) a felony violation of the Uniform Controlled Sub-
stances Act, involving an actual delivery of a controlled sub-
stance; or (viii) First-degree escape; and (B) in the course of and
in furtherance of the felony or in immediate flight from the
felony, the person or an accomplice causes the death of any per-
son under circumstances manifesting extreme indifference to the
value of human life;

2. Acting alone or with one (1) or more other persons: (A) the
person commits or attempts to commit arson; and (B) in the
course of and in furtherance of the felony or in immediate flight
from the felony, the person or an accomplice causes the death of
any person;

3. With the premeditated and deliberated purpose of causing
the death of any law enforcement officer, jailer, prison official,
firefighter, judge or other court official, probation officer, parole
officer, any military personnel, or teacher or school employee,
when such person is acting in the line of duty, the person causes
the death of any person;

Members of the Arkansas Supreme
Court (left to right): Justice Jim
Gunter, Justice Robert L. Brown,
Justice Tom Glaze, Chief Justice
James Hannah, Justice Donald L.
Corbin, Justice Annabelle Clinton
Imber, and Justice Paul E. Daniel-
son. (Arkansas Supreme Court)

4. With the premeditated and deliberated purpose of caus-
ing the death of another person, the person causes the death of
any person;

5. With the premeditated and deliberated purpose of caus-
ing the death of the holder of any public office filled by election
or appointment or a candidate for public office, the person causes
the death of any person;

6. While incarcerated in the Department of Correction or the
Department of Community Correction, the person purposely
causes the death of another person after premeditation and de-
liberation;

7. Pursuant to an agreement that the person cause the death
of another person in return for anything of value, he or she causes
the death of any person;

8. The person enters into an agreement in which one (1) per-
son is to cause the death of another person in return for anything
of value, and the person hired pursuant to the agreement causes
the death of any person;

9. (a) Under circumstances manifesting extreme indifference
to the value of human life, the person knowingly causes the death
of a person fourteen (14) years of age or younger at the time the
murder was committed if the defendant was eighteen (18) years
of age or older at the time the murder was committed; or (b) it
is an affirmative defense to any prosecution under this subdivi-
sion (a)(9) arising from the failure of the parent, guardian, or per-
son standing in loco parentis to provide specified medical or sur-
gical treatment, that the parent, guardian, or person standing in
loco parentis relied solely on spiritual treatment through prayer
in accordance with the tenets and practices of an established
church or religious denomination of which he or she is a mem-
ber; or

10. The person (a) purposely discharges a firearm from a ve-
hicle at a person or at a vehicle, conveyance, or a residential or
commercial occupiable structure that he or she knows or has good
reason to believe to be occupied by a person; and (b) thereby
causes the death of another person under circumstances mani-
festing extreme indifference to the value of human life.

In addition, it is provided in Ark. Code § 5-51-201 that the
crime of treason against the State is a capital offense. Treason is
defined as levying war against the State, or adhering to the State’s
enemies by giving them aid and comfort.

Capital murder in Arkansas is punishable by death or life im-
prisonment without parole. A capital prosecution in Arkansas is
bifurcated into a guilt phase and penalty phase. A jury is used at
both phases of a capital trial. It is required that, at the penalty
phase, jurors must unanimously agree that a death sentence is ap-
propriate before it can be imposed. If the penalty phase jury is
unable to reach a verdict, the trial judge is required to impose a
sentence of life imprisonment.

In order to impose a death sentence upon a defendant, it is re-
quired under Ark. Code § 5-4-604 that the prosecutor establish
the existence of at least one of the following statutory aggravat-
ing circumstances at the penalty phase:

1. The capital murder was committed by a person impris-
oned as a result of a felony conviction;

2. The capital murder was committed by a person unlawfully
at liberty after being sentenced to imprisonment as a result of a
felony conviction;

3. The person previously committed another felony, an ele-
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ment of which was the use or threat of violence to another per-
son or the creation of a substantial risk of death or serious phys-
ical injury to another person;

4. The person in the commission of the capital murder
knowingly created a great risk of death to a person other than the
victim or caused the death of more than one (1) person in the same
criminal episode;

5. The capital murder was committed for the purpose of
avoiding or preventing an arrest or effecting an escape from cus-
tody;

6. The capital murder was committed for pecuniary gain;

7. The capital murder was committed for the purpose of dis-
rupting or hindering the lawful exercise of any government or po-
litical function;

8. The capital murder was committed in an especially cruel
or depraved manner;

9. The capital murder was committed by means of a destruc-
tive device, bomb, explosive, or similar device that the person
planted, hid, or concealed in any place, area, dwelling, building,
or structure, or mailed or delivered, or caused to be planted, hid-
den, concealed, mailed, or delivered, and the person knew that
his or her act would create a great risk of death to human life; or

10. The capital murder was committed against a person whom
the defendant knew or reasonably should have known was espe-
cially vulnerable to the attack because (a) of either a temporary
or permanent severe physical or mental disability which would
interfere with the victim’s ability to flee or to defend himself or
herself; or (b) the person was twelve (12) years of age or younger.

Although the federal Constitution will not permit jurisdic-
tions to prevent capital felons from presenting all relevant miti-
gating evidence at the penalty phase, Arkansas has provided by
Ark. Code § 5-4-605 the following statutory mitigating circum-
stances that permit a jury to reject imposition of the death
penalty:

1. The capital murder was committed while the defendant
was under extreme mental or emotional disturbance;

2. The capital murder was committed while the defendant
was acting under unusual pressures or influences or under the
domination of another person;

3. The capital murder was committed while the capacity of
the defendant to appreciate the wrongfulness of his conduct or
to conform his conduct to the requirements of law was impaired
as a result of mental disease or defect, intoxication, or drug abuse;

4. The youth of the defendant at the time of the commis-
sion of the capital murder;

5. The capital murder was committed by another person and
the defendant was an accomplice and his participation relatively
minor;

6. The defendant has no significant history of prior crimi-
nal activity.

Under Arkansas’s capital punishment statute, the Arkansas
Supreme Court automatically reviews a sentence of death.
Arkansas uses lethal injection to carry out death sentences. How-
ever, if that method is found unconstitutional, then death is im-
posed by electrocution. The State’s death row facility for men is
located in Tucker, Arkansas, while the facility maintaining female
death row inmates is located in Pine Bluff, Arkansas.

Pursuant to the laws of Arkansas, the governor has authority
to grant clemency in capital cases. The State’s Parole Board is per-

mitted to make a nonbinding recommendation as to whether a
death sentence should be commuted.

Under the laws of Arkansas a limitation is imposed upon the
number of persons who may be present at an execution. The fol-
lowing is provided by Ark. Code § 16-90-502(d):

1. No execution of any person convicted in this state of a cap-
ital offense shall be public, but shall be private.

2. At the execution there shall be present the director or an as-
sistant, the Department of Corrections official in charge of med-
ical services or his or her designee, and a number of respectable
citizens numbering not fewer than six (6) nor more than twelve
(12) whose presence is necessary to verify that the execution was
conducted in the manner required by law. Counsel for the per-
son being executed and the spiritual adviser to the person being
executed may be present. Other persons designated by the direc-
tor may be present, but the maximum number of persons at the
execution shall not exceed thirty (30).

3. (a) During the execution there shall be a closed-circuit au-
diovisual monitor placed in a location chosen by the director and
any close relatives of the deceased victim or any surviving inno-
cent victims who desire to view the execution may be present. In
no case shall the number of viewers exceed five (5) per execution.
No audio or video recording shall be made of the execution. (b)
“Close relatives of the victim” means the following persons in re-
lation to the victim for whose death an inmate is sentenced to
death: (i) the spouse of the victim at the time of the victim’s
death; (ii) the parents or stepparents of the victim; (iii) the adult
brothers, sisters, children, or stepchildren of the victim; or (iv)
any other adult relative with a close relationship to the victim.
(c) “Surviving innocent victims” means any person innocently
present during the commission of the capital offence who sustains
an injury, either physical or emotional, and such injury results in
a separate conviction for a lesser offense which arises out of the
same course of conduct.

From the start of modern capital punishment in 1976 through
October 2006, Arkansas executed twenty-seven capital felons.
During this period, Arkansas executed one female capital felon.
A total of thirty-seven capital felons were on death row in
Arkansas in July 2006. The death row population for this period
was listed as twenty-three black inmates and fourteen white in-
mates.

Inmates Executed by Arkansas, 1976-October 2006

Date of Method of

Name Race Execution Execution
John Swindler White June 18, 1990 Electrocution
Ronald G. Simmons  White June 25,1990 Lethal Injection
Ricky R. Rector Black January 24,1992  Lethal Injection
Stephen D. Hill White May 7, 1992 Lethal Injection
Charles E. Pickens Black May 11, 1994 Lethal Injection
Jonas Whitmore White May 11, 1994 Lethal Injection
Hoyt Clines White August 3, 1994 Lethal Injection
James Holmes White August 3, 1994 Lethal Injection
Darryl Richley White August 3, 1994 Lethal Injection
Richard Snell White April 19, 1995 Lethal Injection
Barry L. Fairchild Black August 31, 1995 Lethal Injection
William F. Parker Black August 8, 1996 Lethal Injection
Earl V. Denton White January 8, 1997 Lethal Injection
Paul Ruiz Hispanic January 8,1997  Lethal Injection
Kirt Wainwright Black January 8, 1997 Lethal Injection
Eugene W. Perry White August 6, 1997 Lethal Injection
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Date of Method of
Name Race  Execution Execution
Wilburn A. Henderson White July 8, 1998 Lethal Injection

Johnie M. Cox White February 16,1999  Lethal Injection
Marion A. Pruett White April 12,1999 Lethal Injection
Mark Gardner White September 8, 1999  Lethal Injection
Alan Willett White September 8, 1999  Lethal Injection
Christina Riggs White May 2, 2000 Lethal Injection
David Johnson Black  December 19, 2000 Lethal Injection
Clay King Smith White May 8, 2001 Lethal Injection
Riley Dobi Noel Black  July 9, 2003 Lethal Injection
Charles Singleton Black  January 6, 2004 Lethal Injection
Eric Randall Nance White November 28, 2005 Lethal Injection

NUMBER OF EXECUTIONS BY ARKANSAS 1976-OCTOBER 2006

2.6% 27
97.4% 1026

B ARKANSAS EXECUTIONS
B ALL OTHER EXECUTIONS

Armed Robbery see Robbery; Robbery Aggravator

Armenia Capital punishment is not permitted in Armenia.
The nation abolished the death penalty in 2003. See a/so Inter-
national Capital Punishment Nations

Arnold v. North Carolina Cours: United States Supreme
Court; Case Citation: Arnold v. North Carolina, 376 U.S. 773
(1964); Argued: March 26, 1964; Decided: April 6,1964; Opinion
of the Court: Per Curiam; Concurring Opinion: None; Dissenting
Opinion: None; Appellate Defense Counsel: J. Harvey Turner and
Fred W. Harrison argued and briefed; Appellate Prosecution Coun-
sel: Ralph Moody argued; T. W. Bruton on brief; Amicus Curiae
Brief Supporting Prosecutor: Not reported; Amicus Curiae Brief
Supporting Defendant: Not reported

Issue Presented: Whether the defendants established that blacks
were systematically excluded from the grand jury that indicted
them.

Case Holding: The defendants established that blacks were sys-
tematically excluded from the grand jury that indicted them,
therefore their convictions and sentences could not stand.

Factual and Procedural Background of Case: This capital
prosecution involved two defendants, Arnold and Dixon. The de-
fendants were found guilty of capital murder and sentenced to
death by the State of North Carolina. The North Carolina
Supreme Court affirmed the judgments. In doing so, the appel-
late court rejected the defendants’ contention that the judgments
against them were invalid because blacks were systematically ex-
cluded from the grand jury that indicted them. The United States
Supreme Court granted certiorari to consider the issue.

Opinion of the Court Was Delivered Per Curiam: The per
curiam opinion found that the defendants established an unre-
butted prima facie claim of racial discrimination in the selection
of the grand jury that indicted them. It was said that the defen-
dants presented evidence showing that blacks “comprise over 28
percent of persons on the tax records of the county, and over 30
percent of the persons on the poll tax list from which jurors are
drawn, and that only one [black] served on a grand jury in 24
years.” The opinion concluded: “The judgment below must be
reversed. The [evidence] in itself made out a prima facie case of
the denial of the equal protection which the Constitution guar-
antees.” See also Discrimination in Grand or Petit Jury Selec-
tion

Arraignment “Arraignment” is a legal term used to describe
a procedure for informing a defendant of the nature of the charges
against him or her. Two types of an arraignment may occur in a
criminal prosecution.

First, if a defendant is charged with a crime by an indictment
or information, he or she must be presented or arraigned in open
court for the purpose of having the indictment or information
read to him or her by a judge. At this arraignment, a defendant
must be called upon to enter a plea. If the defendant does not
enter a plea, the judge must enter a plea of innocence. The de-
fendant must also be given a copy of the indictment or informa-
tion before being called upon to plead.

The second type of arraignment, also called initial appearance,
occurs when a defendant is arrested on a complaint or without a
warrant. A defendant arrested on a complaint or without a war-
rant has a right under due process of law to be promptly presented
to a neutral judicial officer and informed of his or her basic con-
stitutional rights, as well as other procedural matters involved in
the prosecution. At this arraignment, a defendant may not be
called upon to enter a plea (unless the arrest is for a misdemeanor
only). All jurisdictions have outlined in criminal procedure rules
the process that immediately follows an arrest of a suspect. The
procedure used under the Federal Rules of Criminal Procedure,
as illustrated below, fairly represents matters contained in most
rules.

Federal Procedure for Initial Appearance

a. In General. Except as otherwise provided in this rule, an of-
ficer making an arrest under a warrant issued upon a complaint
or any person making an arrest without a warrant shall take the
arrested person without unnecessary delay before the nearest
available federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state or local
judicial officer authorized by law. If a person arrested without a
warrant is brought before a magistrate judge, a complaint, satis-
fying the probable cause requirements of the law, shall be
promptly filed. When a person, arrested with or without a war-
rant or given a summons, appears initially before the magistrate
judge, the magistrate judge shall proceed in accordance with the
applicable subdivisions of this rule.

b. Misdemeanors and Other Petty Offenses. If the charge against
the defendant is a misdemeanor or other petty offense triable by
a United States magistrate judge, the magistrate judge shall pro-
ceed in accordance with the law.

c. Offenses Not Triable by the United States Magistrate Judge. If
the charge against the defendant is not triable by the United
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States magistrate judge, the defendant shall not be called upon
to plead. The magistrate judge shall inform the defendant of the
complaint against the defendant, and of any affidavit filed there-
with, of the defendant’s right to retain counsel or to request the
assignment of counsel, if the defendant is unable to obtain coun-
sel, and of the general circumstances under which the defendant
may secure pretrial release. The magistrate judge shall inform the
defendant that the defendant is not required to make a statement
and that any statement made by the defendant may be used
against the defendant. The magistrate judge shall also inform the
defendant of the right to a preliminary examination. The mag-
istrate judge shall allow the defendant reasonable time and op-
portunity to consult counsel and shall detain or conditionally re-
lease the defendant as provided by statute or in these rules.

A defendant is entitled to a preliminary examination, unless
waived, when charged with any offense, other than a petty of-
fense, which is to be tried by a judge of the district court. If the
defendant waives preliminary examination, the magistrate judge
shall forthwith hold the defendant to answer in the district court.
If the defendant does not waive the preliminary examination, the
magistrate judge shall schedule a preliminary examination. Such
examination shall be held within a reasonable time but no later
than ten days following the initial appearance, if the defendant
is in custody, and no later than twenty days if the defendant is
not in custody, provided, however, that the preliminary exami-
nation shall not be held if the defendant is indicted or if an in-
formation against the defendant is filed in district court before
the date set for the preliminary examination. With the consent
of the defendant and upon a showing of good cause, taking into
account the public interest in the prompt disposition of criminal
cases, time limits specified in this subdivision may be extended
one or more times by a federal magistrate judge. In the absence
of such consent by the defendant, time limits may be extended
by a judge of the United States only upon a showing that extraor-
dinary circumstances exist and that delay is indispensable to the
interests of justice. See also Arrest; Mallory v. United States;
United States v. Carignan

Arrest An arrest refers to the physical custody and control of
a person by a law enforcement agent. An arrest may occur in one
of two ways: (1) pursuant to an arrest warrant or (2) without an
arrest warrant. At common law, an arrest for a felony offense can
occur without a warrant even if the arresting officer does not see
the arrestee commit for felony that results in the arrest. All that
is required under the common law for a felony arrest is probable
cause that a felony occurs and probable cause to believe that the
arrestee commits the crime. The common law only permits an ar-
rest for a misdemeanor offense without a warrant, if the offense
occurs in the presence of the arresting officer.

In the context of an arrest of a person for the suspected com-
mission of a capital offense, the issue of whether the arrest of the
suspect is with or without a warrant may be critical. Certain
rights are accorded to a person arrested without a warrant for a
capital offense (and all felonies) that, if not provided, could re-
sult in a confession, incriminating statements, or physical evi-
dence being inadmissible at trial. For example, a capital felon ar-
rested without a warrant has a constitutional right to be taken
before a neutral judicial officer within forty-eight hours of his or
her arrest (barring a medical emergency). This requirement is

generally referred to as the prompt presentment rule. If the
prompt presentment rule is violated and during its violation the
arrestee gives a confession, the confession may be barred from use
during the trial.

The procedure for issuing and executing an arrest warrant is
fairly standard. The procedure used by federal authorities under
the Federal Rules of Criminal Procedure provides an illustration.

Federal Procedure for Arrest Warrant:

a. Issuance. If it appears from the complaint, or from an affi-
davit or affidavits filed with the complaint, that there is proba-
ble cause to believe that an offense has been committed and that
the defendant has committed it, a warrant for the arrest of the
defendant shall issue to any officer authorized by law to execute
it. Upon the request of the attorney for the government, a sum-
mons instead of a warrant shall issue. More than one warrant or
summons may issue on the same complaint. If a defendant fails
to appear in response to the summons, a warrant shall issue.

b. Probable Cause. The finding of probable cause may be based
upon hearsay evidence in whole or in part.

c. Form.

1. Warrant. The warrant shall be signed by the magistrate
judge and shall contain the name of the defendant or, if the
defendant’s name is unknown, any name or description by
which the defendant can be identified with reasonable cer-
tainty. It shall describe the offense charged in the complaint.
It shall command that the defendant be arrested and brought
before the nearest available magistrate judge.

2. Summons. The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear
before a magistrate at a stated time and place.

d. Execution or Service; and Return.

1. By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons may
be served by any person authorized to serve a summons in a
civil action.

2. Territorial Limits. The warrant may be executed or the
summons may be served at any place within the jurisdiction
of the United States.

3. Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant to
the defendant as soon as possible. If the officer does not have
the warrant at the time of the arrest, the officer shall then in-
form the defendant of the offense charged and of the fact that
a warrant has been issued. The summons shall be served upon
a defendant by delivering a copy to the defendant personally
or by leaving it at the defendant’s dwelling house or usual place
of abode with some person of suitable age and discretion then
residing therein and by mailing a copy of the summons to the
defendant’s last known address.

4. Return. The officer executing a warrant shall make re-
turn thereof to the magistrate judge or other officer before
whom the defendant is brought. At the request of the attor-
ney for the government any unexecuted warrant shall be re-
turned to and canceled by the magistrate judge by whom it was
issued. On or before the return day, the person to whom a
summons was delivered for service shall make return thereof
to the magistrate judge before whom the summons is return-
able. By request of the attorney for the government at any time
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while the complaint is pending, a warrant returned unexe-
cuted and not canceled or summons returned unserved or a du-
plicate thereof may be delivered by the magistrate judge to the
marshal or other authorized person for execution or service.
See also Arraignment; Elk v. United States

Arson The crime of arson is a felony offense that was defined
at common law as the unlawful burning of an occupied dwelling
of another (modern statutes have broaden the definition). Arson,
without more, cannot be used to inflict the death penalty. The
Eighth Amendment of the United States Constitution prohibits
this as cruel and unusual punishment. However, the crime of
arson can play a role in a capital prosecution. If arson occurs
during the commission of a homicide it may form the basis of a
death-eligible offense, and therefore trigger a capital prosecu-
tion. See also Arson Aggravator; Crimes Not Involving Death;
Death-Eligible Offenses; Felony Murder Rule

Arson Aggravator The crime of arson committed during
the course of a homicide is a statutory aggravating circumstance
in half of all capital punishment jurisdictions. As a statutory ag-
gravating circumstance, evidence of arson is used at the penalty
phase of a capital prosecution for the factfinder to consider in de-
termining whether to impose the death penalty. See also Arson;
Aggravating Circumstances; Felony Murder Rule

NUMBER OF JURISDICTIONS USING ARSON AGGRAVATOR

48.6% 18

51.4% 19

[0 ARSON AGGRAVATOR JURISDICTIONS
l ALL OTHER JURISDICTIONS

Aryan Brotherhood Prosecution The Aryan Brother-
hood (also known as the Brand) is a white male prison gang that
was organized in 1964 at California’s San Quentin maximum se-
curity prison. The gang was formed initially as a racial hate group
for the purpose of intimidating nonwhite inmates. Over the
course of several decades, the gang spread to other California
prisons, prisons in other states, and federal prisons. It has been
estimated that the gang has a membership of over 15,000 inside
and outside of prisons. Although racial hatred inspired the for-
mation of the gang, its focus has shifted to controlling prison drug
trafficking, male prostitution, extortion, and gambling among
white inmates.

During the period 1982-1989, the FBI investigated the gang.
However, the investigation was terminated because the United
States Attorney, in Los Angeles, declined to prosecute gang mem-

bers. Federal involve-
ment resurfaced in
2002, when Assistant
U.S. Attorney Greg-
ory Jessner filed a
140-page indictment
against forty gang
members in prisons
across the country. At
least twenty-one of
the defendants were
eligible for the death
penalty, which made
this the largest non-
military death pen-
alty case in the his-
tory of the American
criminal justice system. The indictment brought racketeering
charges against the gang members that included committing or
soliciting thirty-two murders and attempted murders, extortion,
robbery, and drug trafficking.

In March 2006, the trial of four gang leaders began in Orange
County, California. The defendants in the trial were Barry Mills,
Tyler Bingham, Edgar Hevle, and Christopher Overton Gibson.
The four leaders were charged with ordering or participating in
fifteen murders or attempted murders. In July 2006, a jury con-
victed the four gang leaders of murder, conspiracy, and racket-
eering. Gibson and Hevle were sentenced to life in prison. Mills
and Bingham were faced with a death penalty sentencing hear-
ing. The jury at the death penalty hearing voted not to impose
the death penalty on Mills and Bingham. Instead, Mills and Bing-
ham were also sentenced to life in prison.

Aryan Brotherhood leaders Barry Mills
(left) and Tyler Bingham (right) faced the
death penalty for their role in the murders
of prison inmates. However, a federal jury
sentenced them to life in prison. (Federal
Bureau of Prisons)

Ashe v. Valotta Court: United States Supreme Court; Case
Citation: Ashe v. Valotta, 270 U.S. 424 (1926); Argued: March 5,
1926; Decided: March 15, 19265 Opinion of the Court: Justice
Holmes; Concurring Opinion: None; Dissenting Opinion: None;
Appellate Defense Counsel: George R. Wallace argued and briefed;
Appellate Prosecution Counsel: James O. Campbell argued and
briefed; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the State of Pennsylvania could pros-
ecute the defendant in a single trial for two homicides and not
afford him all the peremptory jury strikes he would be entitled
to if the crimes were prosecuted separately.

Case Holding: The issue of the defendant’s entitlement to
peremptory jury strikes in a State prosecution is a matter con-
trolled by State law and cannot be interfered with by federal
courts.

Factual and Procedural Background of Case: The defen-
dant, Valotta, was charged under separate indictments for the
murder of two people by the State of Pennsylvania. The offenses
were tried together. He was convicted of second-degree murder
on one indictment and capital murder on the other. The defen-
dant was sentenced to death for the capital conviction. On ap-
peal to the Pennsylvania Supreme Court, the judgments were af-
firmed. The defendant filed a petition for habeas corpus relief in
a federal district court. In the petition, it was alleged that the de-
fendant was denied due process of law in having a single trial on
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both offenses, because he was not given twenty peremptory jury
strikes for each offense, which would have occurred if the offenses
were tried separately. The federal district court agreed with the
defendant and granted habeas relief. The United States Supreme
Court granted certiorari to consider the issue.

Opinion of the Court by Justice Holmes: Justice Holmes ruled
that the issue presented by the defendant was purely a State law
matter that federal courts could not interfere with. The opinion
reasoned as follows:

There is no question that the State Court had jurisdiction. But the
much abused suggestion is made that it lost jurisdiction by trying the
two indictments together. Manifestly this would not be true even if the
trial was not warranted by law. But the Supreme Court of Pennsylva-
nia has said that there was no mistake of law, and so far as the law of
Pennsylvania was concerned, it was most improper to attempt to go be-
hind the decision of the Supreme Court, to construe statutes as opposed
to it, and to hear evidence that the practice of the State had been the
other way. The question of constitutional power is the only one that
could be raised, if even that were open upon this collateral attack, and
as to that we cannot doubt that Pennsylvania could authorize the whole
story to be brought out before the jury at once, even though two in-
dictments were involved, without denying due process of law. If any
question was made at the trial as to the loss of the right to challenge
twenty jurors on each indictment, the only side of it that would be
open here would be again the question of constitutional power. That
Pennsylvania could limit the challenges on each indictment to ten does
not admit doubt....

There was not the shadow of a ground for interference with this sen-
tence by habeas corpus.... In so delicate a matter as interrupting the reg-
ular administration of the criminal law of the State by this kind of at-
tack, too much discretion cannot be used and it must be realized that
it can be done only upon definitely and narrowly limited grounds.

The judgment of the federal district court was reversed. See also

Jury Selection

Asians and Capital Pun-

ishment The Asian ances-
try population in America has
historically been a minority
group. The Asian population is
of two types: Asian Americans
and Asian residents. While the
number of Asians executed in
Asian countries having the death
penalty is extremely high, Asians
in America have historically
made up a negligible percentage
of people executed in America.
Ironically, though, the first per-
son executed in America by
lethal gas, Gee Jon, was Asian.
See also African Americans and

Jaturun Siripongs, a native of
Thailand, was convicted by the
State of California for killing
two people. He was executed by
lethal injection on February 9,
1999. (California Department

ics and Capital Punishment; Native Americans and Capital
Punishment; Race and Capital Punishment

ASIANS ON DEATH ROW
July 1, 2006

98.7% 3323 1.3% 43

B ASIANS B ALL OTHERS

Assault and Battery The crime of assault and battery refers
to the physical injury of a victim that does not result in the vic-
tim’s death. Assault and battery may constitute a misdemeanor
or felony, depending upon the severity of the injury to the vic-
tim. Assault and battery, without more, cannot be used to inflict
the death penalty. The Eighth Amendment of the United States
Constitution prohibits this as cruel and unusual punishment.
However, a felony assault and battery can play a role in a capi-
tal prosecution. If a felony assault and battery occurs during the
commission of a homicide, it may form the basis of a death-eli-
gible offense and therefore trigger a capital prosecution. See also
Crimes Not Involving Death; Death-Eligible Offenses; Felony
Murder Rule

Assignment of Error Assignment of error is a legal term of
art that refers to the designation of specific matters that are al-
leged to have been erroneously resolved at the trial court level.
Assignment of error comes into play during the appellate phase
of a criminal prosecution. A defendant is generally obligated to
inform an appellate court the specific matters the defendant be-
lieves were resolved incorrectly at the trial. Examples of assign-
ment of error include (1) the trial court failing to suppress a con-
fession; (2) the indictment not providing adequate notice; and
(3) the jury being improperly instructed on self-defense.

As a general rule, appellate courts will deem any issue not
raised or improperly raised as waived or forfeited. That is, a de-
fendant has an affirmative obligation to inform an appellate court

of Corrections) Capital Punishment; Hispan- of the matters he or she believed were wrongly resolved at the

trial. In a few capital punishment jurisdictions, legisla-

Asians Executed, 1976-2006 tors have imposed specific issues that appellate courts

Date of Method of must examine in a capital case, regardless of whether the

Name Execution State  Execution Nationality defendant raises the matter. This exception to waiver or
Hai Hai Vuong December 7,1995 TX Lethal Injection  Vietnamese forfeiture is unique to capital punishment.

Aua Lauti November 4, 1997 TX Lethal Injection ~ Samoan . . e . .

Tuan Nguyen December 10, 1998 OK Lethal In}ection Vietnamese Atkins v. Vl.l‘gl.nla Caurt: U.nlt.eq States Supreme

Jaturun Siripongs February 9, 1999 CA Lethal Injection  Thai Court; Case Citation: Atkins v. Virginia, 536 U.S. 304

Alvaro Calambro  April 6, 1999 NV Lethal Injection Filipino (2002); Argued: February 20, 2002; Decided: June 20,

Hung Thanh Le ~ March 23, 2004 OK  Lethal Injection ~ Vietnamese ~ 2002; Opinion of the Court: Justice Stevens; Concurring
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Opinion: None; Dissenting Opinion: Chief Justice Rehnquist, in
which Scalia and Thomas, JJ., joined; Dissenting Opinion: Jus-
tice Scalia, in which Rehnquist, CJ., and Thomas, J., joined; Ap-
pellate Defense Counsel: James W. Ellis argued; Robert E. Lee,
Mark E. Olive and Charles E. Haden on brief; Appellate Prose-
cution Counsel: Pamela A. Rumpz argued; Randolph A. Beales on
brief; Amicus Curiae Brief Supporting Prosecutor: 25 Amicus Cu-
riae Brief Supporting Defendant: 7

Issue Presented: Whether the Constitution prohibits executing
mentally retarded prisoners.

Case Holding: The Constitution prohibits executing mentally
retarded prisoners.

Factual and Procedural Background of Case: The defen-
dant, Daryl Renard Atkins, was convicted and sentenced to death
by the State of Virginia for the 1996 murder of Eric Nesbitt. On
direct appeal, the State Supreme Court affirmed the conviction,
but reversed the death sentence and ordered a new sentencing
hearing. During the second penalty phase, the defendant put on
evidence to show that he was mentally retarded. The jury re-
jected the significance of the evidence and sentenced the defen-
dant to death. The second death sentence was affirmed on direct
appeal, even though the defendant argued that the death penalty
should not be imposed on mentally retarded prisoners. The
United States Supreme Court granted certiorari to consider the
issue.

Opinion of the Court by Justice Stevens: Justice Stevens held
that the Eighth Amendment prohibited executing mentally re-
tarded defendants. He provided the following justification:

[Olur death penalty jurisprudence provides two reasons consistent
with the legislative consensus that the mentally retarded should be cat-
egorically excluded from execution. First, there is a serious question as
to whether either justification that we have recognized as a basis for the
death penalty applies to mentally retarded offenders. [The decision in]
Gregg v. Georgia, 428 U.S. 153 (1976), identified retribution and deter-
rence of capital crimes by prospective offenders as the social purposes
served by the death penalty. Unless the imposition of the death penalty
on a mentally retarded person measurably contributes to one or both of
these goals, it is nothing more than the purposeless and needless impo-
sition of pain and suffering, and hence an unconstitutional punish-
ment.

With respect to retribution — the interest in seeing that the offender
gets his “just deserts” — the severity of the appropriate punishment nec-
essarily depends on the culpability of the offender. Since Gregg, our ju-
risprudence has consistently confined the imposition of the death
penalty to a narrow category of the most serious crimes. For example,
in Godfrey v. Georgia, 446 U.S. 420 (1980), we set aside a death sen-
tence because the petitioner’s crimes did not reflect a consciousness ma-
terially more depraved than that of any person guilty of murder. If the
culpability of the average murderer is insufficient to justify the most ex-
treme sanction available to the State, the lesser culpability of the men-
tally retarded offender surely does not merit that form of retribution.
Thus, pursuant to our narrowing jurisprudence, which seeks to ensure
that only the most deserving of execution are put to death, an exclu-
sion for the mentally retarded is appropriate.

With respect to deterrence — the interest in preventing capital crimes
by prospective offenders — it seems likely that capital punishment can
serve as a deterrent only when murder is the result of premeditation and
deliberation. Exempting the mentally retarded from that punishment
will not affect the cold calculus that precedes the decision of other po-
tential murderers. Indeed, that sort of calculus is at the opposite end of
the spectrum from behavior of mentally retarded offenders. The theory
of deterrence in capital sentencing is predicated upon the notion that
the increased severity of the punishment will inhibit criminal actors
from carrying out murderous conduct. Yet it is the same cognitive and

behavioral impairments that make these defendants less morally culpa-
ble — for example, the diminished ability to understand and process in-
formation, to learn from experience, to engage in logical reasoning, or
to control impulses — that also make it less likely that they can process
the information of the possibility of execution as a penalty and, as a re-
sult, control their conduct based upon that information. Nor will ex-
empting the mentally retarded from execution lessen the deterrent ef-
fect of the death penalty with respect to offenders who are not mentally
retarded. Such individuals are unprotected by the exemption and will
continue to face the threat of execution. Thus, executing the mentally
retarded will not measurably further the goal of deterrence....

Our independent evaluation of the issue reveals no reason to disagree
with the judgment of the legislatures that have recently addressed the
matter and concluded that death is not a suitable punishment for a
mentally retarded criminal. We are not persuaded that the execution of
mentally retarded criminals will measurably advance the deterrent or the
retributive purpose of the death penalty. Construing and applying the
Eighth Amendment in the light of our evolving standards of decency,
we therefore conclude that such punishment is excessive and that the
Constitution places a substantive restriction on the State’s power to take
the life of a mentally retarded offender.

The decision of the Virginia Supreme Court, which had af-
firmed the death sentence, was reversed.

Dissenting Opinion by Chief Justice Rehnquist, in Which
Scalia and Thomas, ]J., Joined: Chief Justice Rehnquist dis-
sented from the Court’s decision. He argued that simply because
a large majority of States prohibit the execution of mentally re-
tarded prisoners, it was not justification for using the Constitu-
tion to bar such punishment.

Dissenting Opinion by Justice Scalia, in Which Rehnquist,
CJ., and Thomas, J., Joined: Justice Scalia dissented from the
Court’s judgment. He took the position that the Constitution did
not bar the execution of mentally retarded prisoners.

Case Note: The decision in the case overruled Penry v. Ly-
naugh, 492 U.S. 302 (1989), which had held that the Constitu-
tion did not prohibit executing mentally retarded prisoners. See
also Mentally Retarded Capital Felon; Penry v. Lynaugh

Attorney-Client Privilege The attorney-client privilege is
of common-law origin. The attorney-client privilege prohibits
disclosure of confidential communication between an attorney
and client, unless the client consents to such disclosure. Creation
of the privilege is not dependent upon the payment of a fee or
the pendency of litigation. Whatever facts are communicated by
a client to an attorney, solely because of that relationship, such
counsel is not at liberty to disclose. The attorney-client privilege
does not protect communication made to an attorney in further-
ance of a scheme to commit a future crime. See also Alexander
v. United States

Attorney General see Prosecutor; United States At-
torney General

Atzerodt, George see Lincoln’s Conspirators
g p

Australia  Australia abolished use of the death penalty for all
crimes in 1985. See also International Capital Punishment Na-
tions

Austria In 1968, Austria abolished capital punishment for all
crimes. See also International Capital Punishment Nations

Automatic Review of Death Sentence see Appellate
Review of Conviction and Death Sentence
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Autrefois Acquit or Convict see Double Jeopardy
Clause

Avery v. Alabama Cours: United States Supreme Court;
Case Citation: Avery v. Alabama, 308 U.S. 444 (1940); Argued:
December 7,1939; Decided: January 2, 1940; Opinion of the Court:
Justice Black; Concurring Opinion: None; Dissenting Opinion:
None; Appellate Defense Counsel: L. S. Moore argued; John Fos-
hee and Edward H. Saunders on brief; Appellate Prosecution
Counsel: Thomas Seay Lawson argued and briefed; Amicus Cu-
riae Brief Supporting Prosecutor: None; Amicus Curiae Brief Sup-
porting Defendant. None

Issue Presented: Whether the defendant was denied the right of
effective assistance of counsel because the trial court denied his
attorneys request to continue the trial date so that they could in-
vestigate the case and prepare a defense.

Case Holding: The defendant was not denied the right of ef-
fective assistance of counsel because the trial court denied his at-
torneys’ request to continue the trial date so that they could in-
vestigate the case and prepare a defense.

Factual and Procedural Background of Case: The defen-
dant, Avery, was charged with capital murder by the State of Al-
abama. He was appointed two attorneys to represent him. Prior
to trial, both attorneys requested the trial be continued to another
date because they had not been given sufficient time to investi-
gate the case and prepare a defense. The trial court denied a
continuance. The defendant was convicted and sentenced to
death. The Alabama Supreme Court affirmed the conviction
and sentence. In doing so, the appellate court rejected the defen-
dant’s argument that the denial of a continuance had deprived
him of the equal protection of the laws and due process of law
by denying him the right of counsel, with the accustomed inci-
dents of consultation and opportunity of preparation for trial.
The United States Supreme Court granted certiorari to consider
the issue.

Opinion of the Court by Justice Black: Justice Black ruled
that the defendant was not deprived of effective assistance of
counsel because of the trial court’s decision not to continue the
trial to another date. He set out the Court’s position as follows:

Since the Constitution nowhere specifies any period which must in-
tervene between the required appointment of counsel and trial, the fact,
standing alone, that a continuance has been denied, does not constitute
a denial of the constitutional right to assistance of counsel. In the course
of trial, after due appointment of competent counsel, many procedural
questions necessarily arise which must be decided by the trial judge in
the light of facts then presented and conditions then existing. Disposi-
tion of a request for continuance is of this nature and is made in the
discretion of the trial judge, the exercise of which will ordinarily not be
reviewed....

But the denial of opportunity for appointed counsel to confer, to con-
sult with the accused, and to prepare his defense could convert the ap-
pointment of counsel into a sham and nothing more than a formal com-
pliance with the Constitution’s requirement that an accused be given the
assistance of counsel. The Constitution’s guarantee of assistance of coun-
sel cannot be satisfied by mere formal appointment.

Under the particular circumstances appearing in this record, we do
not think [the defendant] has been denied the benefit of assistance of
counsel guaranteed to him by the Fourteenth Amendment. His ap-
pointed counsel, as the Supreme Court of Alabama recognized, have per-
formed their full duty intelligently and well. Not only did they present
[the defendant’s] defense in the trial court, but ... they carried an ap-
peal to the State Supreme Court. Their appointment and the represen-

tation rendered under it were not mere formalities.... [The defendant]
has thus been afforded the assistance of zealous and earnest counsel
from arraignment to final argument in this Court.

The judgment of the Alabama Supreme Court was affirmed. See
also Right to Counsel

Ayers v. Belmontes Court: United States Supreme Court;
Case Citation: Ayers v. Belmontes, 127 S.Ct. 469 (2006); Argued:
October 3, 2006; Decided: November 13, 2006; Opinion of the
Court: Justice Kennedy; Concurring Opinion: Justice Scalia, in
which Thomas, J., joined; Dissenting Opinion: Justice Stevens, in
which Souter, Ginsburg and Breyer, J]., joined; Appellate Defense
Counsel: Eric S. Multhaup argued; Christopher H. Wing on brief;
Appellate Prosecution Counsel: Mark A. Johnson argued; Bill Lock-
yer, Manuel M. Medeiros, Donald E. De Nicola, Robert R. An-
derson, Mary Jo Graves, and Ward A. Campbell on brief; Ami-
cus Curiae Brief Supporting Prosecutor: 2; Amicus Curiae Brief
Supporting Defendant. None

Issue Presented: Whether a California statutory jury instruction
prevented jury from giving consideration to evidence that defen-
dant would lead a constructive life if incarcerated instead of ex-
ecuted.

Case Holding: California’s statutory jury instruction did not pre-
vent jury from giving consideration to evidence that defendant
would lead a constructive life if incarcerated instead of executed.

Factual and Procedural Background of Case: The defen-
dant, Fernando Belmontes, was convicted by a California jury for
the 1981 murder of Steacy McConnell. During the sentencing
phase, the defendant put on evidence to show that he would not
be a threat to anyone if he were sentenced to prison for life. One
of the instructions read to the penalty phase jury by the trial
judge informed the jury that they could consider any circum-
stance which extenuated the gravity of the crime even though it
was not a legal excuse for the crime. The jury ultimately sen-
tenced the defendant to death. The conviction and sentence were
upheld on direct appeal. After unsuccessfully seeking state habeas
corpus relief, the defendant filed a habeas petition in federal
court.

In the federal habeas proceeding, the defendant argued that
California’s statutory jury instruction, which informed the jury
that they could consider any circumstance which extenuated the
gravity of the crime even though it was not a legal excuse for the
crime, precluded the jury from considering evidence that he
would lead a model life in prison. A federal district court denied
relief. However, a federal Court of Appeals reversed the death
sentence after finding the statutory jury instruction was flawed.
The United States Supreme Court issued a memorandum order
asking the Court of Appeals to reconsider its ruling in light of
the decision in of Brown v. Payton, 544 U.S. 133 (2005), which
upheld California’s statutory jury instruction. On remand, the
Court of Appeals once again reversed the death sentence. The
United States Supreme Court granted certiorari to consider the
issue.

Opinion of the Court by Justice Kennedy: Justice Kennedy
held that California’s statutory jury instruction did not prevent
the jury from considering all of the defendant’s mitigating evi-
dence. The opinion pointed out that the instruction was upheld
in two prior decisions of the Court, Boyde v. California, 494 U.S.
370 (1990), and Brown v. Payton, 544 U.S. 133 (2005). Justice

Kennedy addressed the matter as follows:
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In this case, as in Boyde and as in Payton, the jury heard mitigating
evidence, the trial court directed the jury to consider all the evidence
presented, and the parties addressed the mitigating evidence in their
closing arguments. This Court’s cases establish, as a general rule, that
a jury in such circumstances is not reasonably likely to believe itself
barred from considering the defense’s evidence as a factor extenuating
the gravity of the crime. The [statutory] instruction is consistent with
the constitutional right to present mitigating evidence in capital sen-
tencing proceedings.

The judgment of the Court of Appeals was reversed and the de-
fendant’s death sentence was reinstated.

Concurring Opinion by Justice Scalia, in Which Thomas,
J.» Joined: Justice Scalia concurred in the Court’s judgment. He
wrote separately to point out that he believed the Constitution
permitted States to limit the consideration of mitigating evidence
a jury may consider.

Dissenting Opinion by Justice Stevens, in Which Souter,
Ginsburg and Breyer, ]J., Joined.: Justice Stevens dissented from
the Court’s judgment. He argued that the statutory instruction
was ambiguous and could be interpreted by a jury as limiting the
type of mitigating evidence that could be considered. In support
of his position, Justice Stevens pointed out that subsequent to the
defendant’s trial, both the California Supreme Court and legis-
lature modified the instruction because of its ambiguity. See also
Boyde v. California; Brown v. Payton

Azerbaijan The death penalty was abolished by Azerbaijan in
1998. See also International Capital Punishment Nations

3

Bahamas The laws of the Bahamas permit imposition of the
death penalty. The method of execution used by the Bahamas is
hanging. The island nation’s legal system is based on English
common law. The constitution of the Bahamas was adopted July
10, 1973.

The Bahamian judicial structure consists of a supreme court
(trial court) and a court of appeal (the highest court). The court
of appeal consists of a president and two other justices. Under
the constitution of Bahamas, a final appeal may be made to the
Judicial Committee of the Privy Council in England. See also In-
ternational Capital Punishment Nations

Bahrain Capital punishment is allowed in Bahrain. Bahrain
uses the firing squad to carry out the death penalty. The legal sys-
tem of Bahrain is based on several sources, which include cus-
tomary tribal law, three separate doctrines of Islamic law, and civil
law as embodied in codes, ordinances, and regulations. Bahrain
adopted a new constitution on February 14, 2002.

Bahrain has been ruled by the Al-Khalifa extended family since
the late eighteenth century. The nation has few democratic in-
stitutions and no political parties. Under the nation’s constitu-
tion, a king is confirmed as the hereditary ruler. The current
king, Hamad bin Isa Al-Khalifa, governs the country with the
prime minister and an appointed cabinet of ministers.

According to the constitution, the judiciary is an independent
and separate branch of government. However, in practice the
king is at the pinnacle of the judicial system. Bahrain has a dual
court system that consists of civil and Shari’a (Islamic) courts.
Shari’a courts have jurisdiction over domestic matters such as
marriage, divorce, and inheritance. Civil courts consist of the
Supreme Court of Appeal, trial courts, and a special Security
Court. The Supreme Court of Appeal is the highest appellate
court in the country.

Defendants prosecuted in trial courts are provided with guar-
antees, such as public trials, the right to counsel (including legal
aid if needed), and the right of appeal. Defendants charged with
certain security offenses are tried in Security Court, which is
composed of members of the Supreme Court of Appeal. Pro-
ceedings before the Security Court are held in secret and there is
no right of judicial appeal. Defendants may be represented by
counsel in Security Court proceedings. See also International
Capital Punishment Nations

Bail see Excessive Bail Clause

Baker, Lena Lena Baker (b. 1901) was the only woman to
ever be executed in the electric chair by the State of Georgia. Lena
was an African American woman living in Cuthbert, Georgia, at
a time when racial segregation and all its travesties were a way of
life in the South. She was an uneducated, single mother who
hired herself out to do menial jobs. In 1941, Lena took a job as
a maid for Ernest B. Knight, a local gristmill owner. Knight hired
Lena to care for him while he recovered from a broken leg. Knight
had a reputation as an alcoholic and was prone to being extremely
violent.

At some point during Lena’s care for Knight, they began a
physical relationship. From Lena’s perspective, the physical rela-
tionship was a means of survival and not one of love. In time, Lena
grew tired of being a mistress and made efforts to avoid Knight.

On the night of April 29, 1944, Knight visited Lena’s home and
attempted to force her to accompany him to the gristmill, where
Knight had a bed. Lena refused and fled from her own home. She
spent the night sleeping in nearby woods. When Lena awakened
on the morning of April 30 and headed to her home, she ran into
Knight. He pulled out a pistol and forced her to go to his grist-
mill, where he locked her in.
Knight left the gristmill for a
short while, but returned with
some food. After Lena ate the
food, she asked Knight to let
her leave. Knight pulled out
his pistol and threatened to
kill Lena if she attempted to
leave. Lena lunged at Knight
and a struggle ensued. During
the struggle, the gun went off
and Knight fell to the floor —
dead.

Lena left the gristmill and
reported to the local coroner

Lena Baker was the only woman

that she had killed Knight.
Lena was later arrested. Lena’s
trial convened on August 14,

1944. The jury convicted her

ever to be executed in the electric
chair by the State of Georgia.
(Georgia Department of Correc-
tions)
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of murder on the same day and she was sentenced to die. On
March 5, 1945 Lena was executed in the electric chair.

Nearly sixty years after Lena’s execution, the Georgia Board of
Pardons and Paroles granted a pardon to Lena in August 2005.
The Board found that, at most, Lena should only have been con-
victed of manslaughter and given a prison sentence. The deci-
sion of the Board is consistent with Lena’s last words before her
execution: “What I done, I did in self-defense. I have nothing
against anyone. I am ready to meet my God.” See also Women
and Capital Punishment

Baldwin v. Alabama  Cour#: United States Supreme Court;
Cuse Citation: Baldwin v. Alabama, 472 U.S. 372 (1985); Ar-
gued: March 27, 1985; Decided: June 17, 1985; Opinion of the
Court: Justice Blackmun; Concurring Opinion: Chief Justice
Burger; Dissenting Opinion: Justice Brennan; Dissenting Opinion:
Justice Stevens, in which Brennan and Marshall, JJ., joined; Ap-
pellate Defense Counsel: John L. Carroll argued and briefed; Ap-
pellate Prosecution Counsel: Edward E. Carnes argued; Charles A.
Graddick on brief; Amicus Curiae Brief Supporting Prosecutor:
None; Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the Constitution permits a death
penalty statute to allow a guilt phase jury to return a sentence of
death, but the actual decision to impose such sentence is made
by the trial judge after holding a penalty phase hearing.

Case Holding: The Constitution permits a guilt phase jury to
return a sentence of death, so long as the actual decision to im-
pose a death sentence is made after holding an independent
penalty phase hearing in which a defendant is allowed to proffer
mitigating circumstances.

Factual and Procedural Background of Case: The defen-
dant, Brian Keith Baldwin, was charged by the State of Alabama
with committing capital murder in March 1977 (a co-defendant
was also charged). The defendant was tried before a jury. Pur-
suant to the death penalty statute of the State at that time, the
jury found the defendant guilty of capital murder and fixed the
punishment at death by electrocution. Under the State’s laws,
the trial court then held an independent penalty phase hearing
for the purpose of determining whether death should actually be
imposed. At the penalty phase hearing, the defendant was allowed
to present mitigating evidence and the State was allowed to pres-
ent aggravating circumstantial evidence. After presentation of
penalty phase evidence, the trial court weighed the evidence and
determined that the aggravating circumstances outweighed the
mitigating circumstances and imposed the death penalty.

The Alabama Court of Criminal Appeals affirmed the convic-
tion and sentence. When the case went to the Supreme Court of
Alabama, the defendant argued that the State’s death penalty
statute was unconstitutional because it provided for a mandatory
sentence by the jury. He further argued that the trial court’s sen-
tence was unconstitutional because it was based in part upon
consideration of the impermissible jury sentence. The Supreme
Court of Alabama rejected the argument and held that even
though the jury had no discretion regarding the sentence it would
impose, the sentencing procedure was constitutionally valid be-
cause it was the trial judge who was the true sentencing author-
ity. Almost simultaneous to this decision, in a different case, the
United States Court of Appeals for the Eleventh Circuit ruled Al-

abama’s capital sentencing scheme was facially unconstitutional.

The United States Supreme Court granted certiorari to resolve
this conflict.

Opinion of the Court by Justice Blackmun: Justice Blackmun
noted Alabama’s statute would have been unconstitutional, in
view of the Court’s precedents, if the jury’s mandatory death sen-
tence were dispositive. It was said that while the State’s statute
did not expressly preclude and might seem to authorize the trial
court to consider the jury’s sentence in determining whether the
death penalty was appropriate, the Alabama appellate courts in-
terpreted the statute to mean that the trial court was to impose
a sentence without regard to the jury’s mandatory sentence. Jus-
tice Blackmun noted that the trial judge did not interpret the
statute as requiring him to consider the jury’s sentence, because
he never mentioned the sentence as a factor in his deliberations.
The opinion also rejected the defendant’s contention that a trial
judge’s decision to impose the death penalty had to have been
swayed by the fact that the jury returned a sentence of death.

The opinion was noted favorably that if a trial court imposed
a death sentence, the State’s statute required the trial judge set
forth in writing the factual findings from the trial and the sen-
tencing hearing, including the aggravating and mitigating cir-
cumstances that formed the basis for the sentence. The statute
further guided the trial judge’s discretion by requiring that the
death penalty be imposed only if the trial judge found specific
statutory aggravating circumstances outweighed any statutory
and non-statutory mitigating circumstances. The opinion went
on to affirm the decision of the Alabama Supreme Court.

Concurring Opinion by Chief Justice Burger: Chief Justice
Burger believed that Alabama’s statute did require the trial judge
to consider the jury’s sentence in determining the sentence actu-
ally to be imposed. He argued that the majority opinion should
have addressed the constitutionality of the statute on this basis
and, if it had, the statute would pass constitutional muster. The
chief justice did not believe that there was anything constitution-
ally impermissible about a trial judge considering the decision of
the jury.

Dissenting Opinion by Justice Brennan: Justice Brennan re-
iterated his longstanding position “that the death penalty is in all
circumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments.” He would therefore va-
cate the defendant’s sentence on that ground.

Dissenting Opinion by Justice Stevens, in Which Brennan
and Marshall, JJ., Joined: For Justice Stevens, dissent was based
on two grounds. First, he argued that the State’s statute did in
fact require the trial court to consider the jury’s decision. He
contended that the majority opinion had no basis to say that the
appellate courts of Alabama construed the statute as not requir-
ing trial judges to consider the decision of juries. Next, Justice
Stevens argued that “it is unrealistic to maintain that such a sen-
tence from the jury does not enter the mind of the sentencing
judge.” For these reasons, Justice Stevens would have found the
statute unconstitutional and vacated the defendant’s death sen-
tence.

Case Note: Alabama’s death penalty statute has been amended
and no longer permits a guilt phase jury to render a death sen-
tence. See also Mandatory Death Penalty Statutes

Ball v. United States (I) Cours: United States Supreme
Court; Case Citation: Ball v. United States, 140 U.S. 118 (1891);
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Argued: Not reported; Decided: April 27, 1891; Opinion of the
Court: Chief Justice Fuller; Concurring Opinion: None; Dissent-
ing Opinion: None; Justices Taking No Part in Decision: Justice
Gray and Brewer, ].; Appellate Defense Counsel: John E. Kenna
argued; C. J. Faulkner on brief; Appellate Prosecution Counsel:
United States Solicitor General William Howard Taft argued and
briefed; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant. None

Issue Presented: Whether the indictment against the defendants
was fatally defective because it failed to allege the time and place
of the charged murder.

Case Holding: The indictment against the defendants was fa-
tally defective because it failed to allege the time and place of the
charged murder; therefore, the judgments against them could
not stand.

Factual and Procedural Background of Case: The defen-
dants, John C. Ball, Robert E. Boutwell and Millard F. Ball, were
charged with capital murder by the United States. The crime oc-
curred near Texas, “in the Chickasaw Nation, in [Native Amer-
ican] country.” The defendants were tried together. The jury ac-
quitted Millard, but convicted John and Robert. Both defendants
were sentenced to death. In their appeal to the United States
Supreme Court, the defendants argued that their convictions
were void because the indictment against them was insufficient
to charge them with murder.

Opinion of the Court by Chief Justice Fuller: Before address-
ing the issue raised by the defendants, Chief Justice Fuller dis-
cussed a technical error in the record of the case. It was said that
the record nowhere disclosed that the defendants were present
when the sentences were pronounced by the trial court. Fuller
wrote that “[a]t common law no judgment for corporal punish-
ment could be pronounced against a man in his absence, and in
all capital felonies it was essential that it should appear of record
that the defendant was asked before sentence if he had anything
to say why it should not be pronounced.” The opinion found that
the technical error alone was fatal only as to the sentences, but
not the convictions.

In turning to the defendants’ argument that the indictment was
fatally defective, the chief justice indicated that the Court agreed
with them. He wrote: “[The indictment] fails to aver either the
time or place of the death. By the common law, both time and
place were required to be alleged. It was necessary that it should
appear that the death transpired within a year and a day after the
[fatal blow], and the place of death equally with that of the [fatal
blow] had to be stated, to show jurisdiction in the court.” The
opinion went on to reverse the judgments and award a new trial.

See also Ball v. United States (II); Grand Jury

Ball v. United States (II) Courz: United States Supreme
Court; Case Citation: Ball v. United States, 163 U.S. 662 (1896);
Argued: Not reported; Decided: May 25, 18965 Opinion of the
Court: Justice Gray; Concurring Opinion: None; Dissenting Opin-
ion: None; Appellate Defense Counsel: C. H. Smith argued and
briefed; Appellate Prosecution Counsel: Mr. Dickinson argued and
briefed; Amicus Curiae Brief Supporting Prosecutor: None; Ami-
cus Curiae Brief Supporting Defendant: None

Issue Presented: Whether principles of double jeopardy prohib-
ited a second prosecution of the defendants for the same offense.

Case Holding: Principles of double jeopardy prohibited a sec-

ond prosecution of Millard F. Ball because he was acquitted in
his first trial; however, the remaining two defendants could be
prosecuted a second time because judgments were found against
them in the first trial and reversed on appeal.

Factual and Procedural Background of Case: The defen-
dants, John C. Ball, Robert E. Boutwell and Millard F. Ball, were
charged with capital murder by the United States. The crime oc-
curred near Texas, “in the Chickasaw Nation, in [Native Amer-
ican] country.” The defendants were tried together. The jury ac-
quitted Millard, but convicted John and Robert. Both defendants
were sentenced to death. The United States Supreme Court re-
versed the judgments and awarded a new trial because the indict-
ment against the defendants was fatally defective.

On remand, the grand jury returned an indictment against all
three defendants. To this indictment, all three defendants filed
motions to quash the indictment based on double jeopardy prin-
ciples. The trial court rejected the motions. The jury returned a
verdict of guilty of capital murder against all three defendants.
The trial court sentenced all three defendants to death. The de-
fendants appealed to the United States Supreme Court, arguing
double jeopardy principles precluded a second prosecution of
them. The United States Supreme Court granted certiorari to
consider the issue.

Opinion of the Court by Justice Gray: Justice Gray held that
“Millard F. Ball’s acquittal by the verdict of the jury could not
be deprived of its legitimate effect by the subsequent reversal by
this court of the judgment against the other defendants upon the
writ of error sued out by them only.” In finding that Millard
could not be prosecuted after his initial acquittal, Justice Gray
explained:

[A] general verdict of acquittal upon the issue of not guilty to an in-
dictment undertaking to charge murder, and not objected to before the
verdict as insufficient in that respect, is a bar to a second indictment for
the same killing.

The Constitution of the United States, in the fifth amendment, de-
clares, “nor shall any person be subject to be twice put in jeopardy of
life or limb.” The prohibition is not against being twice punished, but
against being twice put in jeopardy; and the accused, whether convicted
or acquitted, is equally put in jeopardy at the first trial. An acquittal be-
fore a court having no jurisdiction is, of course, like all the proceedings
in the case, absolutely void, and therefore no bar to subsequent indict-
ment and trial in a court which has jurisdiction of the offense....

As to the defendant who had been acquitted by the verdict duly re-
turned and received, the court could take no other action than to order
his discharge. The verdict of acquittal was final, and could not be re-
viewed, on error or otherwise, without putting him twice in jeopardy,
and thereby violating the Constitution.

The opinion then turned to the claim by defendants John C.
Ball and Robert E. Boutwell, that double jeopardy principles
barred a second prosecution of them. Justice Gray found that
both defendants could be re-prosecuted. He wrote: “[TTheir plea
of former conviction cannot be sustained, because upon [an ap-
peal made] by themselves, the judgment and sentence against
them were reversed, and the indictment ordered to be dis-
missed.... [I]t is quite clear that a defendant who procures a judg-
ment against him upon an indictment to be set aside may be
tried anew upon the same indictment, or upon another indict-
ment, for the same offense of which he had been convicted.” The
judgment against Millard F. Ball was reversed and the judgment
against the other defendants affirmed. See also Ball v. United
States (I); Double Jeopardy Clause
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Bangladesh Bangladesh imposes the death penalty. Bangla-
desh utilizes the firing squad and hanging to carry out the death
penalty. Its legal system is based on English common law. The
nation’s constitution was first adopted on December 16, 1972.

The constitution of Bangladesh provides for an independent
judiciary. However, under a special provision of the constitu-
tion, some lower courts are part of the executive branch of gov-
ernment and are subject to its influence. The judicial system is
composed of a supreme court, district courts, magistrate courts,
and village courts. The Supreme Court is divided into two sec-
tions: the High Court and the Appellate Court. The High Court
hears original cases and reviews cases from the lower courts. The
Appellate Court has jurisdiction to hear appeals of judgments, de-
crees, orders, or sentences of the High Court. Decisions by the
Appellate Court are binding on all other courts.

Criminal trials are open to the public in Bangladesh. A defen-
dant has the right to be represented by counsel, to call witnesses,
and to appeal a verdict. Government-funded defense attorneys
are rarely provided. In rural areas of the country, defendants usu-
ally do not receive legal representation. In urban areas, legal coun-
sel is generally available if defendants are able to afford the ex-
pense.

The laws of Bangladesh permit defendants to be tried in ab-
sentia, although this is rarely done. The most famous absentia
trial involved the prosecution of defendants charged with the
1975 killing of President Sheikh Mujibur Rahman. Fourteen of
the defendants involved had fled the country. Twelve of those de-
fendants were convicted and many were sentenced to death. See
also International Capital Punishment Nations

Banks v. Dretke Cours: United States Supreme Court; Case
Citation: Banks v. Dretke, 540 U.S. 668 (2004); Argued: Decem-
ber 8, 2003; Decided: February 24, 2004; Opinion of the Court:
Justice Ginsburg; Concurring and Dissenting Opinion: Justice
Thomas, in which Scalia, J., joined; Appellate Defense Counsel:
George H. Kendall argued; Clifton L. Holmes, Laura Fernandez,
Elaine R. Jones, Miriam Gohara, and Janai S. Nelson on brief;
Appellate Prosecution Counsel: Gena Bunn argued; Greg Abbott,
Barry R. McBee, Jay Kimbrough, Edward L. Marshall, and
Katherine D. Hayes on brief; Amicus Curiae Brief Supporting
Prosecutor: None; Amicus Curiae Brief Supporting Defendant: 3

Issues Presented: (1) Whether the Court of Appeals wrongly
found that the defendant failed to show his death sentence was
affected by the prosecutor’s suppression of information about a
witness named Robert Farr. (2) Whether the Court of Appeals
wrongly denied the defendant a certificate of appealability on his
claim that the prosecutor suppressed information about a witness
named Charles Cook.

Case Holdings: (1) The Court of Appeals wrongly found that
the defendant failed to show his death sentence was affected by
the prosecutor’s suppression of information about a witness
named Robert Farr. (2) The Court of Appeals wrongly denied the
defendant a certificate of appealability on his claim that the pros-
ecutor suppressed information about a witness named Charles
Cook.

Factual and Procedural Background of Case: The State of
Texas prosecuted the defendant, Delma Banks, Jr., for the 1980
murder of Richard Whitehead. Prior to trial, the defendant re-
quested the prosecutor turn over all information that was excul-

patory. The prosecutor informed the defendant that he would re-
ceive all such information. However, the prosecutor failed to turn
over information regarding two critical witnesses, Charles Cook
and Robert Farr. During the trial, Cook and Farr lied about cer-
tain matters, but only the prosecution knew of the lies because
it failed to turn over information which would have shown that
the witnesses lied. The defendant was convicted and sentenced
to death. The judgment was affirmed on direct appeal, and dur-
ing several State habeas corpus petitions.

During the last of several federal habeas corpus proceedings,
the defendant alleged that the prosecutor allowed Farr to testify
falsely when he stated that he had not given a statement to the
police and that the police did not pay him for testifying. The de-
fendant also alleged that Cook testified falsely when he stated that
he had not talked to officials about his testimony prior to testi-
fying at trial. A federal district judge found that the prosecutor
wrongfully held back information regarding Farr, but that this in-
formation was only relevant at the penalty phase. Therefore, the
court reversed the death sentence. The court found that the de-
fendant did not properly present his claim involving Cook, which
was relevant to the guilt phase, therefore the conviction would
not be overturned. A federal Court of Appeals reversed the dis-
trict court’s decision regarding Farr and reinstated the death
penalty. The Court of Appeals found that the information sup-
pressed regarding Farr was not material. With respect to Cook,
the Court of Appeals refused to issue a certificate of appealabil-
ity to allow the issue to be addressed. The United States Supreme
Court granted certiorari to consider the issues.

Opinion of the Court by Justice Ginsburg: Justice Ginsburg
found that the Court of Appeals was wrong in reinstating the
death sentence. The opinion held that under the decision in Brady
v. Maryland, 373 U.S. 83 (1963), the prosecutor had a duty to
disclose to the defendant information regarding prior statements
given by Farr and the fact that Farr was paid by the police for in-
formation. Justice Ginsburg found that this information was ma-
terial and could have changed the outcome of the sentence. With
respect to the Cook claim, the opinion found that the matter was
properly presented to the district court and that the Court of Ap-
peals should have issued a certificate of appealability. The opin-
ion went on to reverse the decision of the Court of Appeals and
remanded the case.

Concurring and Dissenting Opinion by Justice Thomas, in
Which Scalia, J., Joined: Justice Thomas concurred in the
Court’s resolution of the Cook claim. However, he dissented
from the resolution of the Farr claim. Justice Thomas argued that
the information withheld regarding Farr was not material and had
no impact on the sentence. See also Exculpatory Evidence

Barbados Capital punishment is allowed in Barbados. Bar-
bados uses hanging as the method of execution. Barbados utilizes
the English common-law legal system. The nation’s constitution
was adopted on November 30, 1966.

Barbados’s judiciary includes a supreme court, which consists
of the High Court and the Court of Appeal. Appeals from deci-
sions made by the High Court may be made to the Court of Ap-
peal. The highest appeal is to the Judicial Committee of the Privy
Council in England.

The constitution of Barbados provides that persons charged
with criminal offenses be given a fair trial. Criminal defendants
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have the right to counsel, including appointed counsel for indi-
gent defendants. The law presumes defendants innocent until
proven guilty. See also International Capital Punishment Na-
tions

Barclay v. Florida Cours: United States Supreme Court;
Case Citation: Barclay v. Florida, 463 U.S. 939 (1983); Argued:
March 30, 1983; Decided: July 6,1983; Plurality Opinion: Justice
Rehnquist announced the Court’s judgment and delivered an
opinion, in which Burger, CJ., and White and O’Connor, JJ.,
joined; Concurring Opinion: Justice Stevens, in which Powell, J.,
joined; Dissenting Opinion: Justice Marshall, in which Brennan,
J., joined; Dissenting Opinion: Justice Blackmun; Appellate De-
fense Counsel: James M. Nabrit III argued; Kenneth Vickers, Jack
Greenberg, Joel Berger, John Charles Boger, Deborah Fins, James
S. Liebman, and Anthony G. Amsterdam on brief; Appellate Pros-
ecution Counsel: Wallace E. Allbritton argued; Jim Smith on brief;
Amicus Curiae Brief Supporting Prosecutor: None; Amicus Curiae
Brief Supporting Defendant: None

Issue Presented: Whether a State may constitutionally impose
the death penalty when one of the aggravating circumstances re-
lied upon by the trial judge to support the sentence was not
among those established by the State’s death penalty statute.

Case Holding: A death sentence is not constitutionally invalid
because of the consideration of an improper aggravating circum-
stance, if an appellate court performs an analysis that removes the
improper factor and finds that, with the improper factor removed,
the sentence of death is supported by the remaining permissible
aggravating factors.

Factual and Procedural Background of Case: The defen-
dant, Elwood Barclay, was convicted by a Florida jury of com-
mitting first-degree murder on June 17, 1974. (A co-defendant was
also convicted and sentenced to death.) As required by the Florida
death penalty statute, a separate sentencing hearing was held be-
fore the same jury. The jury rendered an advisory sentence rec-
ommending that Barclay be sentenced to life imprisonment. The
trial judge, after receiving a pre-sentence report, decided to sen-
tence the defendant to death. The trial judge made written find-
ings of fact concerning aggravating and mitigating circumstances
as required by Florida law. The trial judge found that several of
the aggravating circumstances set out in the statute were present.
He found that Barclay had knowingly created a great risk of death
to many persons, had committed the murder while engaged in a
kidnapping, and had endeavored to disrupt governmental func-
tions and law enforcement. Additionally, they found that the
murder had been especially heinous, atrocious, or cruel.

The Florida Supreme Court initially affirmed the sentence and
conviction, but subsequently reversed the sentence and remanded
for a new penalty phase hearing. The defendant was again sen-
tenced to death. One of the issues the defendant raised on a sec-
ond appeal was that the trial judge improperly found that his
prior criminal record was an aggravating circumstance. The
Florida Supreme Court found that consideration of the improper
aggravating factor was harmless error, in light of the remaining
valid aggravating circumstances. The United States Supreme
Court granted certiorari to consider the constitutionality of a
death sentence when an invalid factor is considered in the sen-
tencing decision.

Plurality Opinion in Which Justice Rebhnquist Announced

the Court’s Judgment and in Which Burger, CJ., and White
and O’Connor, JJ., Joined: Justice Rehnquist ruled that the de-
termination of whether the defendant’s sentence must be vacated
depended on the function of the finding of aggravating circum-
stances under Florida law and on the reason why the aggravating
factor was invalid. It was observed that the trial judge’s consid-
eration of the defendant’s criminal record as an aggravating cir-
cumstance was improper as a matter of Florida law. The death
penalty statute of Florida set out statutory aggravating circum-
stances that may be considered and expressly precluded consid-
eration of non-statutory aggravating circumstances. The prior
criminal record of a capital felon did not fall within the defini-
tion of any statutory aggravating circumstance provided by
statute.

The plurality opinion noted that the Florida Supreme Court
had developed a body of case law to address the situation wherein
an invalid aggravating circumstance was considered in imposing
the death penalty. If the trial court found that some mitigating
circumstances existed, the case will generally be remanded for re-
sentencing. However, if the trial court properly found that there
are no mitigating circumstances, the Florida Supreme Court ap-
plied harmless error analysis. In such a case, a reversal of the
death sentence will not occur if the Florida Supreme Court de-
termined the error was harmless. In determining whether con-
sideration of an invalid aggravating circumstance was harmless,
the appellate court removes the invalid factor and considers
whether the remaining aggravating circumstances were sufficient
to sustain the death sentence. If so, the sentence is affirmed. If
not, the sentence is reversed and a new sentencing hearing is or-
dered.

Justice Rehnquist held that the harmless error analysis used by
the Florida Supreme Court comported with constitutional stan-
dards, and that its application was constitutionally sound in the
defendant’s case. The judgment of the Florida Supreme Court was
therefore affirmed.

Concurring Opinion by Justice Stevens, in Which Powell,
J-» Joined: Justice Stevens noted that the Florida rule that statu-
tory aggravating factors must be exclusive afforded greater pro-
tection than the Constitution required. It was said that although
a death sentence may not rest solely on a non-statutory aggra-
vating factors, the Constitution did not prohibit consideration of
factors not directly related to either statutory aggravating factors,
as long as that information is relevant to the character of the de-
fendant or the circumstances of the crime.

Dissenting Opinion by Justice Marshall, in Which Brennan,
J.» Joined: Justice Marshall started out his dissent by noting that
he continued to adhere to his position that the death penalty is
in all circumstances cruel and unusual punishment forbidden by
the Eighth and Fourteenth Amendments. He would, therefore,
vacate the defendant’s death sentence on that basis alone.

The dissent went further and argued that the Florida Supreme
Court conducted a perfunctory review of the death sentence in
the case. Justice Marshall believed that the “Florida Supreme
Court’s perfunctory analysis focused on the death sentence im-
posed on petitioner’s codefendant.” He contended that the review
procedures used by the Florida Supreme Court in the case did not
pass constitutional muster. The dissent reasoned succinctly:
“First, the trial judge’s reliance on aggravating circumstances not
permitted under the Florida death penalty scheme is constitu-
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tional error that cannot be harmless. Second, the Florida Supreme
Court’s failure to conduct any meaningful review of the death
sentence deprived petitioner of a safeguard that the Court has
deemed indispensable to a constitutional capital sentencing
scheme.” For these reasons, Justice Marshall would have reversed
the defendant’s death sentence.

Dissenting Opinion by Justice Blackmun: Justice Blackmun,
in brief fashion, stated that “[t]he errors and missteps — inten-
tional or otherwise — come close to making a mockery of the
Florida statute and are too much for me to condone.” He believed
that the Florida Supreme Court did not properly review the case
and he would, therefore, reverse the defendant’s death sentence.

Barefoot v. Estelle Court: United States Supreme Court;
Case Citation: Barefoot v. Estelle, 463 U.S. 880 (1983); Argued:
April 26, 1983; Decided: July 6, 1983; Opinion of the Court: Jus-
tice White; Concurring Opinion: Justice Stevens; Dissenting Opin-
ion: Justice Marshall, in which Brennan, J., joined; Dissenting
Opinion: Justice Blackmun, in which Brennan and Marshall, JJ.,
joined; Appellate Defense Counsel: Will Gray argued; Carolyn
Garcia on brief; Appellate Prosecution Counsel: Douglas M. Becker
argued; Jim Mattox and David R. Richards on brief; Amicus Cu-
riae Brief Supporting Prosecutor: 2; Amicus Curiae Brief Support-
ing Defendant: 4

Issues Presented: (1) Whether the Court of Appeals correctly
denied a stay of execution of the defendant’s death sentence pend-
ing appeal of the district court’s judgment. (2) Whether the dis-
trict court erred on the merits in rejecting the petition for habeas
corpus filed by the defendant.

Case Holdings: (1) The Court of Appeals correctly denied a stay
of execution of the defendant’s death sentence pending appeal of
the district court’s judgment. (2) The district court did not err
on the merits in rejecting the petition for habeas corpus filed by
the defendant.

Factual and Procedural Background of Case: The defen-
dant, Thomas Barefoot, was convicted of capital murder by the
State of Texas. During the penalty phase proceeding, one of the
questions submitted to the jury, as required by a Texas statute,
was whether there was a probability that the defendant would
commit further criminal acts of violence and would constitute a
continuing threat to society. The prosecutor introduced evidence
by two psychiatrists who testified that there was such a probabil-
ity. The defendant was sentenced to death. On appeal, the Texas
Court of Criminal Appeals rejected the defendant’s contention
that such use of psychiatric testimony at the sentencing hearing
was unconstitutional and affirmed the conviction and sentence.

After exhausting State post-conviction remedies, the defen-
dant filed a petition for habeas corpus in a federal district court,
raising the same claim with respect to the use of psychiatric tes-
timony. The district court rejected the claim and denied relief.
The district court did, however, issue a certificate of probable
cause, which was required in order for the defendant to appeal.
While in the process of preparing his appeal, the defendant’s ex-
ecution date was approaching. The defendant filed an applica-
tion for stay of execution with the Texas Court of Criminal Ap-
peals, but it denied the stay of execution. Shortly thereafter, a
federal Court of Appeals also denied a stay of execution. The
United States Supreme Court granted certiorari to consider the
propriety of denying a stay of execution.

Opinion of the Court by Justice White: Justice White first ad-
dressed the defendant’s claim that the Court of Appeals should
have granted his application for stay of execution pending appeal.
The opinion concluded that the Court of Appeals did not err in
refusing to stay the defendant’s death sentence.

Justice White reasoned that although the Court of Appeals did
not formally affirm the district court’s judgment, there was no
question that the Court of Appeals ruled on the merits of the ap-
peal in the course of denying the stay. It was said that the par-
ties, as directed, filed briefs and presented oral arguments, thus
making it clear that the granting of a stay depended on the prob-
ability of success on the merits. Justice White noted that although
the Court of Appeals moved swiftly to deny the stay, this did not
mean that its treatment of the merits was cursory or inadequate.

Justice White went on to set out procedural guidelines for han-
dling applications for stays of execution on habeas corpus appeals
pursuant to a district court’s issuance of a certificate of probable
cause:

1. A certificate of probable cause requires more than a show-
ing of the absence of frivolity of the appeal. The petitioner must
make a substantial showing of the denial of a federal right, the
severity of the penalty in itself not sufficing to warrant automatic
issuance of a certificate.

2. When a certificate of probable cause is issued, the petitioner
must be afforded an opportunity to address the merits, and the
Court of Appeals must decide the merits.

3. A Court of Appeals may adopt expedited procedures for re-
solving the merits of habeas corpus appeals, notwithstanding the
issuance of a certificate of probable cause, but local rules should
be promulgated stating the manner in which such cases will be
handled and informing counsel that the merits of the appeal may
be decided on the motion for a stay.

4. Where there are second or successive federal habeas corpus
petitions, it is proper for the District Court to expedite consid-
eration of the petition, even where it cannot be concluded that
the petition should be dismissed because it fails to allege new or
different grounds for relief.

5. Stays of execution are not automatic pending the filing and
consideration of a petition for certiorari from the Supreme Court
to a Court of Appeals which has denied a writ of habeas corpus.
Applications for stays must contain the information and materi-
als necessary to make a careful assessment of the merits and so
reliably to determine whether a plenary review and a stay are
warranted. A stay of execution should first be sought from the
Court of Appeals.

The opinion then turned to the issue of whether the district
court correctly denied relief to the defendant. Justice White ruled
that the district court did not err on the merits in denying the
defendant’s habeas corpus petition.

The opinion held that there was no merit to the defendant’s
argument that psychiatrists, individually and as a group, are in-
competent to predict with an acceptable degree of reliability that
a particular criminal will commit other crimes in the future and
so represent a danger to the community. Justice White stated
that to accept such an argument would call into question predic-
tions of future behavior that are constantly made in other con-
texts. Moreover, he wrote, that despite the view of the American
Psychiatric Association supporting the defendant’s view, there is
no convincing evidence that such testimony is almost entirely
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unreliable and that the factfinder and the adversary system will
not be competent to uncover, recognize, and take due account
of its shortcomings. The judgment of the district court was af-
firmed.

Concurring Opinion by Justice Stevens: Justice Stevens ac-
knowledged that procedural errors were made by the Court of
Appeals, but that “since this Court has now reviewed the merits
of [the defendant’s] appeal, and since I agree with the ultimate
conclusion that the judgment of the district court must be af-
firmed, I join the Court’s judgment.”

Dissenting Opinion by Justice Marshall in Which Brennan,
J.» Joined: Justice Marshall dissented strongly against the major-
ity in this case. In doing so he accused the majority of fabricat-
ing matters to cover up the procedural errors of the Court of Ap-
peals. The dissent stated its position as follows:

I cannot subscribe to the Court’s conclusion that the procedure fol-
lowed by the Court of Appeals in this case was “not inconsistent with
our cases.” Nor can I accept the notion that it would be proper for a
court of appeals to adopt special “summary procedures” for capital cases.
On the merits, I would vacate [the defendant’s] death sentence....

I frankly do not understand how the Court can conclude that the
Court of Appeals’ treatment of this case was “tolerable.” If, as the Court
says, the Court of Appeals was “obligated to decide the merits of the
appeal,” it most definitely failed to discharge that obligation, for the
court never ruled on [the defendant’s] appeal. It is simply false to say
that “the Court of Appeals ruled on the merits of the appeal.” The
record plainly shows that the Court of Appeals did no such thing. It nei-
ther dismissed the appeal as frivolous nor affirmed the judgment of the
District Court. The Court of Appeals made one ruling and one ruling
only: It refused to stay [the defendant’s] execution. Had this Court not
granted a stay, [the defendant] would have been put to death without
his appeal ever having been decided one way or the other.

The Court is flatly wrong in suggesting that any defect was merely
technical because the Court of Appeals could have “veriffied] the obvi-
ous by expressly affirming the judgment of the District Court” at the
same time it denied a stay. The Court of Appeals’ failure to decide [the
defendant’s] appeal was no oversight. The court simply had no author-
ity to decide the appeal on the basis of the papers before it....

The Court offers no justification for the procedure followed by the
Court of Appeals because there is none. A State has no legitimate in-
terest in executing a prisoner before he has obtained full review of his
sentence. A stay of execution pending appeal causes no harm to the
State apart from the minimal burden of providing a jail cell for the pris-
oner for the period of time necessary to decide his appeal. By contrast,
a denial of a stay on the basis of a hasty finding that the prisoner is not
likely to succeed on his appeal permits the State to execute him prior
to full review of a concededly substantial constitutional challenge to his
sentence. If the court’s hurried evaluation of the appeal proves erro-
neous, as is entirely possible when difficult legal issues are decided with-
out adequate time for briefing and full consideration, the execution of
the prisoner will make it impossible to undo the mistake.

Once a federal judge has decided, as the District Judge did here, that
a prisoner under sentence of death has raised a substantial constitu-
tional claim, it is a travesty of justice to permit the State to execute him
before his appeal can be considered and decided. If a prisoner’s statu-
tory right to appeal means anything, a State simply cannot be allowed
to kill him and thereby moot his appeal....

In view of the irreversible nature of the death penalty and the extraor-
dinary number of death sentences that have been found to suffer from
some constitutional infirmity, it would be grossly improper for a court
of appeals to establish special summary procedures for capital cases.
The only consolation I can find in today’s decision is that the primary
responsibility for selecting the appropriate procedures for these appeals
lies, as the Court itself points out, with the courts of appeals. Notwith-
standing the profoundly disturbing attitude reflected in today’s opin-
ion, I am hopeful that few circuit judges would ever support the adop-
tion of procedures that would afford less consideration to an appeal in

which a man’s life is at stake than to an appeal challenging an ordinary

money judgment.

Dissenting Opinion by Justice Blackmun, in Which Bren-
nan and Marshall, J]., Joined: Justice Blackmun dissented from
the majority decision. He focused his dissent on the psychiatric
evidence proffered at the defendant’s penalty phase hearing:

I agree with most of what Justice Marshall has said in his dissenting
opinion. I, too, dissent, but I base my conclusion also on evidentiary
factors that the Court rejects with some emphasis. The Court holds that
psychiatric testimony about a defendant’s future dangerousness is ad-
missible, despite the fact that such testimony is wrong two times out of
three. The Court reaches this result — even in a capital case — because,
it is said, the testimony is subject to cross-examination and impeach-
ment. In the present state of psychiatric knowledge, this is too much
for me. One may accept this in a routine lawsuit for money damages,
but when a person’s life is at stake —no matter how heinous his of-
fense — a requirement of greater reliability should prevail. In a capital
case, the specious testimony of a psychiatrist, colored in the eyes of an
impressionable jury by the inevitable untouchability of a medical spe-
cialist’s words, equates with death itself....

The American Psychiatric Association (APA), participating in this
case as amicus curiae, informs us that “[t]he unreliability of psychiatric
predictions of long-term future dangerousness is by now an established
fact within the profession.” The APA’s best estimate is that two out of
three predictions of long-term future violence made by psychiatrists are
wrong. The Court does not dispute this proposition, and indeed it
could not do so; the evidence is overwhelming.... Neither the Court nor
the State of Texas has cited a single reputable scientific source contra-
dicting the unanimous conclusion of professionals in this field that psy-
chiatric predictions of long-term future violence are wrong more often
than they are right....

It is impossible to square admission of this purportedly scientific but
actually baseless testimony with the Constitution’s paramount concern
for reliability in capital sentencing. Death is a permissible punishment
in Texas only if the jury finds beyond a reasonable doubt that there is a
probability the defendant will commit future acts of criminal violence.
The admission of unreliable psychiatric predictions of future violence,
offered with unabashed claims of “reasonable medical certainty” or “ab-
solute” professional reliability, creates an intolerable danger that death
sentences will be imposed erroneously.

See also Stay of Execution; Lonchar v. Thomas

Barfield, Velma Margie Velma Margie Barfield was exe-
cuted for the capital murder of Stuart Taylor by the State of North
Carolina on November 2, 1984. Barfield was the first woman ex-
ecuted by lethal injection and the first woman executed after the
United States Supreme Court lifted the moratorium on capital
punishment in the case of Gregg v. Georgia, 428 U.S. 153 (1976).

Barfield and Taylor had been dating. On occasion, Barfield
stayed with Taylor at his home in St. Pauls, North Carolina. On
January 31,1978, Taylor became ill and had violent vomiting and
diarrhea. Taylor’s illness continued for two days before Barfield
took him to a local hospital where he was treated. At the time he
was examined by an emergency room physician, Taylor was com-
plaining of nausea, vomiting, and diarrhea, as well as general
pain in his muscles, chest, and abdomen. After receiving intra-
venous fluids and vitamins as well as other treatment, Taylor was
released from the hospital and Barfield took him back to his home
in St. Pauls, where she fed him.

The day after Taylor returned home, he became violently ill
and was rushed back to the hospital in an ambulance. While he
was in the hospital emergency room, Taylor was given intra-
venous fluids. A tracheotomy was performed but he died in the
emergency room approximately one hour after he was brought
in. Taylor’s family requested that an autopsy be performed. The
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autopsy of Taylor revealed his blood had an arsenic level of .13
milligrams percent. His liver had an arsenic level of one mil-
ligram percent. These findings led physicians to conclude that
Taylor died from acute arsenic poisoning.

On March 10, 1978, police of-
ficers talked with Barfield. The
conversation between Barfield and
the police involved a number of
Taylor’s checks that had been
forged. Barfield denied forging
the checks during this interroga-
tion. She then proceeded to deny
that she was in any way involved
with Taylor’s death.

On March 13, 1978, Barfield re-
turned to police headquarters.
During this interrogation, she
made a lengthy statement. In her
statement, she admitted that she
had forged some checks on Tay-
lor’s account, which he found out
about when his bank statements
came in the mail. Upon finding
out about the forgeries, Taylor
talked with her and threatened to
turn her in to the authorities. Bar-
field indicated she purchased a
bottle of Terro Ant Poison and put
some of the poison in Taylor’s tea
and later put more of the sub-
stance in Taylor’s beer. She stated that she gave Taylor the poi-
son because she was afraid that he would turn her in for forgery.
Barfield concluded her confession by revealing that she had given
poison to three other persons besides Taylor and that they too had
died.

During Barfield’s trial for the murder of Taylor, evidence re-
vealed that she poisoned John Henry Lee, an eighty-year-old
man that she lived with and worked for as a housekeeper and
nurse’s aide in early 1977. Though no autopsy was performed at
the time of Lee’s death, his body was exhumed, pursuant to a
court order, and an autopsy was performed. Toxicological screen-
ings revealed that Lee’s liver contained an arsenic level of 2.8 mil-
ligrams percent and the muscle tissue contained an arsenic level
of 0.3 milligrams percent. Medical testimony concluded that
Lee’s death was caused by arsenic poisoning.

The trial evidence showed Barfield had poisoned Dolly Tay-
lor Edwards. In early 1976, Barfield moved into the home of Ed-
wards as a live-in helper. Edwards died on March 1, 1977. Though
no autopsy was performed on the body of Edwards at the time
of her death, pursuant to a court order, her body was exhumed
and an autopsy was performed. During the autopsy, toxicologi-
cal screenings were conducted on samples of Edwards’ liver tis-
sue and muscle tissue. In the liver tissue, there was found an ar-
senic level of 0.4 milligrams percent. In the muscle tissue, there
was found an arsenic level of .08 milligrams percent. Medical tes-
timony concluded that Edwards’ death was caused by arsenic poi-
soning.

Finally, trial evidence revealed that Barfield had poisoned her
mother, Lillie McMillan Bullard. Her mother died on Decem-

Velma Margie Barfield was
the first woman executed by
lethal injection and the first
woman executed after the
1976 decision by the United
States Supreme Court lifting
the moratorium on capital
punishment. She was exe-
cuted by the State of North
Carolina on November 2,
1984. (North Carolina De-
partment of Corrections)

ber 30, 1974. Pursuant to a court order, the body of her mother
was exhumed for an autopsy. Medical testimony revealed that
Bullard’s hair sample had an arsenic concentration of 0.6 mil-
ligrams percent, muscle tissue had an arsenic level of 0.3 mil-
ligrams percent, and skin samples had an arsenic level of 0.1 mil-
ligrams percent. It was concluded that Bullard’s death was caused
by arsenic poisoning.

Although Barfield did not admit any involvement in the death
of her husband, Jennings L. Barfield, his body was exhumed, pur-
suant to a court order, and an autopsy was performed. Toxico-
logical screenings indicated that varying levels of arsenic were
present in his body tissue. Medical testimony concluded that the
cause of Mr. Barfield’s death was arsenic poisoning. See also
Women and Capital Punishment

Battery see Assault and Battery

Beard v. Banks Courz: United States Supreme Court; Case
Citation: Beard v. Banks, 542 U.S. 406 (2004); Argued: Febru-
ary 24, 2004; Decided: June 24, 2004; Opinion of the Court: Jus-
tice Thomas; Concurring Opinion: None; Dissenting Opinion: Jus-
tice Stevens, in which Souter, Ginsberg and Breyer, J]., joined;
Dissenting Opinion: Justice Souter, in which Ginsberg, J., joined;
Appellate Defense Counsel: Albert J. Flora, Jr., argued; Basil G.
Russin, Joseph Cosgrove, Matthew C. Lawry, and Maureen Kear-
ney Rowley on brief; Appellate Prosecution Counsel: Ronald Eisen-
berg argued; Scott C. Gartley, Thomas W. Dolgenos, and Lynne
Abraham on brief; Amicus Curiae Brief Supporting Prosecutor: 2;
Amicus Curiae Brief Supporting Defendant: 1

Issue Presented: Whether the federal Court of Appeals correctly
found that the decision in Mills v. Maryland, 486 U.S. 367
(1988), applied retroactively to the defendant’s case.

Case Holding: The federal Court of Appeals incorrectly found
that the decision in Mills v. Maryland, 486 U.S. 367 (1988), ap-
plied retroactively to the defendant’s case.

Factual and Procedural Background of Case: The State of
Pennsylvania prosecuted the defendant, George Banks, for the
murder of twelve people in 1982. Banks was found guilty of all
twelve murders and sentenced to death. The convictions and
death sentences were affirmed on direct appeal. Banks eventually
filed a state habeas corpus proceeding. In that petition, Banks al-
leged that his death sentences should be reversed under a deci-
sion rendered by the United States Supreme Court in Mills v.
Maryland, 486 U.S. 367 (1988). The Mills decision stated that a
sentencing jury could not be required to unanimously agree that
a mitigating circumstance was shown by a defendant, in order to
give weight to it. Banks argued that his sentencing jury was in-
structed to find unanimously a mitigating circumstance. The
state habeas trial court rejected Banks™ argument. The Pennsyl-
vania Supreme Court affirmed.

Banks subsequently filed a federal habeas petition alleging a
Mills violation. A federal district judge rejected the argument. A
federal Court of Appeals found that Banks established a Mi/ls vi-
olation and therefore vacated his death sentences. In making its
decision, the Court of Appeals, over the prosecutor’s objections,
refused to perform an analysis to determine whether Mills applied
retroactively. The United States Supreme Court granted certio-
rari, summarily reversed the decision, and remanded the case for
the Court of Appeals to perform retroactivity analysis. On re-
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mand, the Court of Appeals found that Mills applied retroactively
to the case. The United States Supreme Court granted certiorari
to decide the issue.

Opinion of the Court by Justice Thomas: Justice Thomas
held that Mills did not apply retroactive to the defendant’s case.
In so ruling, the opinion gave the following justification:

[The] bar on retroactive application of new rules of constitutional
criminal procedure has two exceptions. First, the bar does not apply to
rules forbidding punishment of certain primary conduct or to rules pro-
hibiting a certain category of punishment for a class of defendants be-
cause of their status or offense. There is no argument that this excep-
tion applies here. The second exception is for watershed rules of criminal
procedure implicating the fundamental fairness and accuracy of the
criminal proceeding.

We have repeatedly emphasized the limited scope of the second ... ex-
ception, explaining that it is clearly meant to apply only to a small core
of rules requiring observance of those procedures that ... are implicit in
the concept of ordered liberty. And, because any qualifying rule would
be so central to an accurate determination of innocence or guilt that it
is unlikely that many such components of basic due process have yet to
emerge, it should come as no surprise that we have yet to find a new
rule that falls under the second ... exception....

However laudable the Mils rule might be, it ... applies fairly narrowly
and works no fundamental shift in our understanding of the bedrock
procedural elements essential to fundamental fairness. We therefore con-
clude that the Mills rule does not fall within the second ... exception.

The decision of the Court of Appeals was reversed and the de-
fendant’s death sentences were reinstated.

Dissenting Opinion by Justice Stevens, in Which Souter,
Ginsburg and Breyer, ]J., Joined.: Justice Stevens dissented from
the majority opinion. He argued that the Mi/ls decision did not
announce a new rule of law and therefore should have been ap-
plied to the defendant’s case.

Dissenting Opinion by Justice Souter, in Which Ginsburg,
J.» Joined: Justice Souter dissented from the majority opinion.
He argued that even if Mills announced a new rule, it should have
been applied retroactively to the defendant’s case. See #/so Horn
v. Banks; Mills v. Maryland; Retroactive Application of a
New Constitutional Rule

Beauchamp, Jereboam Orville Jereboam Orville Beau-
champ (b. 1802) was a Glasgow, Kentucky, lawyer who was
hanged for the murder of Solomon P. Sharp, a former congress-
man, state attorney general, and, at the time of his death, a mem-
ber-elect of the Kentucky House of Representatives. Beauchamp’s
crime was centered around the woman he eventually married,
Ann Cook.

In 1820, Cook gave birth to a stillborn child, whose father was
reported to be Sharp. Shortly after the child died, Beauchamp
began a relationship with Cook and asked her to marry him.
Cook agreed to marry Beauchamp on the condition that he kill
Sharp. Cook was angry with Sharp because Sharp had refused to
marry her (he was already married) and had spoken slanderously
about her. Beauchamp agreed to kill Sharp and, in the autumn
0f 1821, he went to Sharp’s home in Frankfort, Kentucky, for that
purpose. However, Sharp refused to engage in a duel with Beau-
champ. Consequently, Beauchamp returned to his home in Glas-
gow.

Beauchamp continued to see Cook once he returned home.
After being admitted to the Kentucky bar in early 1824, Beau-
champ married Cook in June of that year. Later that same year,
a rumor was spread to smear Sharp, who was running for the Ken-

tucky House of Representatives. The rumor involved Sharp’s af-
fair with Cook. Beauchamp learned of the rumor and became en-
raged at Sharp.

Beauchamp’s rage over the rumor caused him to seek out Sharp
again. During the early morning hours of November 6, 1825,
Beauchamp knocked at Sharp’s door. When Sharp answered,
Beauchamp plunged a knife into Sharp’s chest and killed him.

Shortly after Sharp was killed, Beauchamp was arrested and
charged with the murder. He was found guilty and, on May 19,
1826, he was sentenced to death. While Beauchamp sat in jail
waiting to be executed, the jail officials permitted Cook to stay
with him. On two occasions, Beauchamp and Cook attempted
suicide while in jail. The first attempt was through the use of poi-
son. When the poison failed to kill them, they waited until the
appointed day of execution to make a second attempt using a
knife. On July 7, 1826, the execution day, Beauchamp and Cook
stabbed themselves; however, neither died immediately. Jail of-
ficials took Beauchamp to the gallows bleeding from his knife
wound and executed him. Cook died from her knife wound
around the time that the rope was being placed on Beauchamp’s
neck. Beauchamp and Cook were eventually buried in the same
grave.

Beck v. Alabama  Court: United States Supreme Court; Case
Citation: Beck v. Alabama, 447 U.S. 625 (1980); Argued: Febru-
ary 20, 1980; Decided: June 20, 1980; Opinion of the Court: Jus-
tice Stevens; Concurring Statement: Justice Brennan; Concurring
Statement: Justice Marshall; Dissenting Opinion: Justice Rehn-
quist, in which White, J., joined; Appellate Defense Counsel:
David Klingsberg argued; John A. Herfort, Jay Wishingrad, and
John L. Carroll on brief; Appellate Prosecution Counsel: Edward
E. Carnes argued; Charles A. Graddick on brief; Amicus Curiae
Brief Supporting Prosecutor: None; Amicus Curiae Brief Support-
ing Defendant: None

Issue Presented: Whether a sentence of death may constitution-
ally be imposed after a jury verdict of guilt of a capital offense,
when the jury was not permitted to consider a verdict of guilt of
a lesser included, non-capital offense for which evidence was pre-
sented to support such a verdict.

Case Holding: The death sentence may not constitutionally be
imposed after a jury verdict of guilt of a capital offense where the
jury was not permitted to consider a verdict of guilt of a lesser
included, no-capital offense, for which evidence was presented to
support such a verdict.

Factual and Procedural Background of Case: The defen-
dant, Beck, was charged with capital murder by the State of Al-
abama. At the time of the prosecution, Alabama’s death penalty
statute provided that the trial judge was prohibited from giving
the guilt phase jury the option of convicting the defendant of any
lesser included offense. Instead, the jury had either to convict the
defendant of the capital crime or to acquit him.

During the trial, the defendant presented evidence to show
that he was guilty of a lesser included offense to capital murder.
However, because of Alabama’s statute, the trial court refused to
instruct the jury that they could return a verdict of guilt of a lesser
included offense. The defendant was convicted of capital mur-
der and sentenced to death. The Alabama appellate courts up-
held the conviction and death sentence after rejecting the defen-
dant’s contention that the statutory prohibition on lesser included
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offense instructions violated the U.S. Constitution. The United
States Supreme Court granted certiorari to consider the issue.

Opinion of the Court by Justice Stevens: Justice Stevens held
that a death sentence may not constitutionally be imposed after
a jury verdict of guilt of a capital offense where the jury was not
permitted to consider a verdict of guilt of a lesser included of-
fense. The opinion reasoned that providing the jury with the op-
tion of convicting on a lesser included offense gave assurances that
the jury would accord the defendant the full benefit of the rea-
sonable doubt standard. It was said that when the evidence es-
tablishes that the defendant is guilty of a serious and violent of-
fense, but leaves some doubt as to an element justifying
conviction of a capital offense, the failure to give the jury such a
lesser included instruction inevitably enhances the risk of an un-
warranted conviction. Justice Stevens ruled that such a risk could
not be tolerated in a case in which the defendant’s life was at
stake. Accordingly, the judgment of the Alabama Supreme Court
was reversed.

Concurring Statement by Justice Brennan: Justice Brennan
issued a concurring statement indicating that although he joined
the Court’s opinion, he “continue[d] to believe that the death
penalty is, in all circumstances, contrary to the Eighth Amend-
ment’s prohibition against imposition of cruel and unusual pun-
ishments.”

Concurring Statement by Justice Marshall: Justice Marshall’s
concurring statement indicated that he “continue[d] to believe
that the death penalty is, under all circumstances, cruel and un-
usual punishment prohibited by the Eighth and Fourteenth
Amendments.”

Dissenting Opinion by Justice Rehnquist, in Which White,
J.» Joined.: Justice Rehnquist indicated in his dissent that he could
not join the majority decision because the issue it resolved was
not properly before the Court. The dissent pointed out that while
the defendant presented the issue to the Alabama Court of Crim-
inal Appeals, he did not present the issue to the Alabama Supreme
Court. Justice Rehnquist wrote: “I do not believe it suffices,
under the jurisdiction granted to us by the Constitution and by
Congtess, to brush this matter off as the Court does in [a] foot-
note ... on the grounds that [the defendant] presented his claim
‘in some fashion’ to the Supreme Court of Alabama.”

Becker, Charles Charles Becker was born and raised in the
town of Callicoon Center, New York, in 1870. Becker moved to
New York City around 1888. He spent his first few years in the
City doing odd jobs before he was hired in 1893 as a police of-
ficer with the New York Police Department. As a police officer,
Becker was known to abuse his authority by falsely arresting and
beating citizens. In spite of (or perhaps because of) his record as
a “bad cop,” Becker eventually rose to the rank of lieutenant
around 1910. It was in 1910 that Becker was placed in charge of a
special unit to combat gang violence and corruption. It was from
this position that Becker used his power to “shake down” gang-
sters and others engaged in illegal activities. One of the people
for whom Becker provided protection was a gambler named Her-
man Rosenthal. The relationship of Becker and Rosenthal was set
out by the New York Court of Appeals in the case of People v.
Becker, 104 N.E. 396 (N.Y. 1914), as follows:

It is charged that in the [first] part of the year 1912 [Becker] entered
into a partnership with Rosenthal for the equipment and maintenance
of a gambling house...; that subsequently Rosenthal became enraged at

Becker because of the conduct of the latter especially in leading a raid
on the house and breaking up his business, and thereafter sought to de-
stroy Becker’s standing and official character by approaching in turn the
newspapers, the mayor, the police authorities, and the district attorney
with information of his unlawful relations to the gambling business; that
Becker, becoming alarmed by these attempts, formed the purpose of
having Rosenthal murdered, and secured promises of help to that end
from three gamblers and criminals [Jack Rose, Bridgie Webber, and
Harry Vallon], the murder compact between them being struck at a
meeting held in a vacant lot in Harlem at night some time in June; that
these last-named individuals, after various delays and excuses, through
the assistance of others [Jacob Seidenshner, Frank Cirofici, Louis Rosen-
berg, and Harry Harowitz]..., finally consummated the plan and pro-
cured the murder of Rosenthal.

Becker’s plan to have Rosenthal murdered was carried out dur-
ing the early morning hours of July 16, 1912. On that morning
Rosenthal was shot to death on the streets of Manhattan by mem-
bers of the Lenox Avenue Gang, Seidenshner, Cirofici, Rosen-
berg and Harowitz.

As a result of cooperation by Rose, Webber and Vallon, the po-
lice arrested Becker and the Lenox Avenue Gang. Becker was
tried first on October 12, 1912. A jury convicted him of ordering
Rosenthal’s murder and he was sentenced to death. Shortly after
Becker’s trial, Seidenshner, Cirofici, Rosenberg, and Harowitz
went to trial. All four men were found guilty of killing Rosen-
thal and sentenced to death.

Subsequent to the trial of the Lenox Avenue Gang, the New
York Court of Appeals reversed Becker’s conviction and ordered
a new trial. Prior to the start of Becker’s new trial, Seidenshner,
Cirofici, Rosenberg, and Harowitz were executed by electrocu-
tion on April 13, 1914. Becker’s second trial was held on May 6,
1914. At the conclusion of the trial, Becker was again found guilty
and sentenced to death. The second conviction withstood attack
and on July 30, 1915, Becker was executed by electrocution.

Beets, Betty Lou Betty Lou Beets was born on March 12,
1937. By the time Betty Lou was forty-seven years old, she had
been married five times. On August 6, 1983, a boat belonging
to Betty Lou’s fifth husband, Jimmy Beets, was found drifting
empty on Texas’s Cedar Creek Lake. The boat was retrieved by
strangers in the area. After searching the boat they found a fish-
ing license bearing Jimmy Beets’ name. Authorities were notified
and an investigation fol-
lowed. After going through a
telephone book, authorities
made contact with Jimmy
Beets’ home and spoke with
Betty Lou. Shortly after
speaking with law enforce-
ment officials, Betty Lou
came to the lake and identi-
fied the boat as belonging to
her husband.

An extended search was
made in the lake in an effort
to find Jimmy Beets’ body,
but authorities were not suc-
cessful. No immediate suspi-
cion of foul play was directed
at Betty Lou, although au-
thorities quickly learned that

Betty Lou Beets was executed by
the State of Texas on February 24,
2000. Her death marked the first
execution of an American woman
in the twenty-first century. (Texas
Department of Criminal Justice)
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she had a $110,000 life insurance policy on her husband. With-
out locating Jimmy Beets’ body, Betty Lou could not collect the
life insurance money until seven years had passed from the date
of her husband’s disappearance.

Two years after Jimmy Beets disappeared, authorities received
information that linked Betty Lou to the disappearance of her
husband. On June 8, 1985, Betty Lou was arrested and a search
warrant issued that permitted authorities to dig up the ground
around her home. Pursuant to the execution of the search war-
rant, physical remains of the bodies of Jimmy Beets and Doyle
Wayne Barker, another former husband of Betty Lou, were found
at different locations near her home. Jimmy Beets’ remains were
found buried in a “wishing well,” which was located in the front
yard of the residence. Barker’s remains were found buried under
a storage shed located in the backyard of the residence. Two bul-
lets were recovered from Jimmy Beets’ remains. The remains of
the two bodies were transported to the Dallas Forensic Science
Laboratory, where they were subsequently identified as being the
remains of the bodies of Jimmy Beets and Barker.

Betty Lou was indicted for the capital murder of Jimmy Beets.
During the trial, her son, Robert Franklin Branson, testified
against her. According to Branson, he was living with his mother
and Jimmy Beets in 1983. Branson stated that on August 6, 1983,
his mother told him that she was going to kill Jimmy Beets that
evening. Branson testified that he left the home for two hours be-
cause he did not want to be present when the crime occurred.
After Branson returned to the residence, he assisted Betty Lou in
placing Jimmy Beets’ body in the “wishing well.” Branson testi-
fied that the next day he took Jimmy Beets’ boat onto the lake to
make it appear as though Jimmy Beets had fallen into the lake
and drowned. Branson testified that he knew of Barker, but had
only seen him one time and that he did not live with his mother
and Barker when they were married and lived together.

There was also trial testimony against Betty Lou by her daugh-
ter, Shirley Stegner. Stegner testified that several weeks after
Jimmy Beets’ reported disappearance, Betty Lou confided in her
that he was buried in the “wishing well.” Stegner also testified that
in October 1981, when her mother and Barker were married and
living together, Betty Lou told her that she was going to kill
Barker. Approximately three days later, Betty Lou told Stegner
“she waited until [Barker] went to sleep and then she got the gun
and covered it with a pillow and pulled the trigger and when she
pulled the trigger, the pillow [interfered] with the firing pin, so
she hesitated for a minute, afraid that [Barker] was going to wake
up, and she cocked the gun again and fired and shot him in the
head.” Stegner testified that she assisted her mother in disposing
of Barker’s body.

Betty Lou was found guilty of murdering Jimmy Beets and was
sentenced to death. On direct appeal, the Texas Court of Crim-
inal Appeals affirmed the conviction and sentence. Betty Lou
was executed by lethal injection on February 24, 2000. See also
Women and Capital Punishment

Belarus Capital punishment is carried out in Belarus. Belarus
uses the firing squad as the method of execution. Its legal system
is based on civil law. Belarus’s constitution became effective on
November 17,1996. Belarus has a government in which nearly all
power is concentrated in the president. Consequently, the judi-
ciary is not independent.

The criminal justice system of Belarus has three tiers: district
courts, regional courts, and a supreme court. In 1994, a consti-
tutional court was established to adjudicate constitutional issues.
The Constitutional Court has no means to enforce its decisions.

Generally, defendants are not entitled to a jury trial in Be-
larus. The only exception occurs in capital offense cases. Defen-
dants charged with capital crimes may demand trial by jury.
Criminal defendants have a right to a public trial, right to coun-
sel, and a right to confront witnesses. The law establishes a pre-
sumption of innocence. Both the defendant and prosecutor have
the right to appeal. The prosecutor may appeal an acquittal and
obtain a retrial on the same charge. See a/so International Cap-
ital Punishment Nations

Belgium Belgium officially abolished capital punishment in
1996. See also International Capital Punishment Nations

Belize Belize imposes the death penalty. Belize utilizes hang-
ing as the method of execution. Its legal system is based on En-
glish law. The nation’s constitution was adopted on Septem-
ber 21, 1981.

The Belizean legal system is composed of magistrate courts,
supreme court (trial court), and Court of Appeal. In cases involv-
ing the interpretation of the nation’s constitution, appeals may
be taken to the Judicial Committee of the Privy Council in En-
gland.

Defendants have constitutional rights to presumption of inno-
cence, protection against self-incrimination, double jeopardy,
legal counsel, a public trial, and appeal. Legal counsel for indi-
gent defendants is provided by the government only for capital
offenses. Trial by jury is mandatory in capital cases. See also In-
ternational Capital Punishment Nations

Bell v. Cone (I) Cour: United States Supreme Court; Case
Citation: Bell v. Cone, 535 U.S. 685 (2002); Argued: March 25,
2002; Decided: May 28, 2002; Opinion of the Court: Chief Jus-
tice Rehnquist; Concurring Opinion: None; Dissenting Opinion:
Justice Stevens; Appellate Defense Counsel: Robert L. Hutton ar-
gued and briefed; Appellate Prosecution Counsel: Michael E.
Moore argued; Gordon W. Smith and Jennifer L. Smith on brief;
Amicus Curiae Brief Supporting Prosecutor: 3; Amicus Curiae Brief
Supporting Defendant. 2

Issue Presented: Whether the federal Court of Appeals applied
the correct legal standard in finding the defendant suffered inef-
fective assistance of counsel during the penalty phase.

Case Holding: The federal Court of Appeals applied the wrong
legal standard in finding the defendant suffered ineffective assis-
tance of counsel during the penalty phase.

Factual and Procedural Background of Case: The defen-
dant, Gary B. Cone, was convicted and sentenced to death by the
State of Tennessee for the 1980 murders of Shipley and Cleopa-
tra Todd. The judgment was affirmed on direct appeal. The de-
fendant then filed a State habeas corpus petition, alleging inef-
fective assistance of counsel during the penalty phase, on the
grounds that his attorney failed to put on mitigating evidence and
waived the right to make a final argument. The state habeas pe-
tition was denied. The defendant later filed a second state habeas
petition, which was also denied. Eventually, the defendant filed
a federal habeas petition alleging ineffective assistance of coun-
sel. A federal district court dismissed the petition. However, a
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federal Court of Appeals reversed the sentencing aspect of the dis-
trict court’s judgment and vacated the death sentence. The Court
of Appeals found that the State courts applied the wrong legal
standard when they reviewed the issue. The Court of Appeals de-
termined that under the proper standard, there was a presump-
tion that the defendant suffered prejudice because of his attor-
ney’s ineffective assistance. The United States Supreme Court
granted certiorari to consider whether the Court of Appeals ap-
plied the correct legal standard.

Opinion of the Court by Justice Chief Justice Rehnquist:
The Chief Justice held that ordinarily there is no presumption of
prejudice in a claim of ineffective assistance of counsel. The opin-
ion stated that there are only a few situations in which a presump-
tion of prejudice arises in a claim of ineffective assistance of coun-
sel, and that this case did not fall into the narrow exceptions. As
to the merits of the issue, the opinion found that the defendant
did not establish ineffective assistance of counsel merely because
his attorney did not put on specific types of mitigating evidence
and waived the right to closing argument. The opinion addressed
each matter as follows:

[Cone] also assigned error in his counsel’s decision not to recall his
mother. While counsel recognized that [Cone’s] mother could have pro-
vided further information about [Cone’s] childhood and spoken of her
love for him, he concluded that she had not made a good witness at the
guilt stage, and he did not wish to subject her to further cross-exami-
nation. [Cone] advances no argument that would call his attorney’s as-
sessment into question.

In his trial preparations, counsel investigated the possibility of call-
ing other witnesses. He thought [Cone’s] sister, who was closest to him,
might make a good witness, but she did not want to testify. And even
if she had agreed, putting her on the stand would have allowed the pros-
ecutor to question her about the fact that [Cone] called her from the
Todds” house just after the killings. After consulting with his client,
counsel opted not to call [Cone] himself as a witness. And we think
counsel had sound tactical reasons for deciding against it. [Cone] said
he was very angry with the prosecutor and thought he might lash out
if pressed on cross-examination, which could have only alienated him
in the eyes of the jury. There was also the possibility of calling other
witnesses from his childhood or days in the Army. But counsel feared
that the prosecution might elicit information about [Cone’s] criminal
history. He further feared that testimony about [Cone’s] normal youth
might, in the jury’s eyes, cut the other way....

When the junior prosecutor delivered a very matter-of-fact closing
that did not dwell on any of the brutal aspects of the crime, counsel was
faced with a choice. He could make a closing argument and reprise for
the jury, perhaps in greater detail than his opening, the primary miti-
gating evidence concerning his client’s drug dependency and posttrau-
matic stress from Vietnam. And he could plead again for life for his
client and impress upon the jurors the importance of what he believed
were less significant facts, such as the Bronze Star decoration or his
client’s expression of remorse. But he knew that if he took this oppor-
tunity, he would give the lead prosecutor, who all agreed was very per-
suasive, the chance to depict his client as a heartless killer just before
the jurors began deliberation. Alternatively, counsel could prevent the
lead prosecutor from arguing by waiving his own summation and rely-
ing on the jurors’ familiarity with the case and his opening plea for life
made just a few hours before. Neither option, it seems to us, so clearly
outweighs the other that it was objectively unreasonable for the Ten-
nessee Court of Appeals to deem counsel’s choice to waive argument a
tactical decision about which competent lawyers might disagree.

The judgment of the Court of Appeals was reversed and the
case was remanded for further consideration.

Dissenting Opinion by Justice Stevens: Justice Stevens dis-
sented from the judgment of the Court. He argued that the facts
of the case fit one of the exceptions that permit a presumption of

prejudice to arise. Specifically, Justice Stevens contended that by
failing to present all mitigating evidence and a closing argument,
the defendant’s attorney “entirely failed to subject the prosecu-
tion’s case to meaningful adversarial testing,” which raises a pre-
sumption of prejudice. See also Bell v. Cone (II)

Bell v. Cone (II)  Court: United States Supreme Court; Case
Citation: Bell v. Cone, 543 U.S. 447 (2005); Argued: Not argued;
Decided: January 24, 2005; Opinion of the Court: Per Curiam;
Concurring Opinion: Justice Ginsburg, in which Souter and
Breyer, J]., joined; Dissenting Opinion: None; Appellate Defense
Counsel: Not reported; Appellate Prosecution Counsel: Not re-
ported; Amicus Curiae Brief Supporting Prosecutor: Not reported;
Amicus Curiae Brief Supporting Defendant: Not reported

Issue Presented: Whether the Court of Appeals failed to give
deference to the State court’s construction of the penalty phase
aggravating circumstance of heinous, atrocious and cruel.

Case Holding: The Court of Appeals failed to give deference
to the State court’s construction of the penalty phase aggravat-
ing circumstance of heinous, atrocious and cruel.

Factual and Procedural Background of Case: In 1982, Gary
B. Cone was convicted and sentenced to death by the State of
Tennessee for the 1980 murders of Shipley and Cleopatra Todd.
The judgment was affirmed on direct appeal. The defendant then
filed two State habeas corpus petitions, which were denied. The
defendant later filed a second state habeas petition, which was also
denied. Eventually, the defendant filed a federal habeas petition
alleging ineffective assistance of counsel. A federal district court
dismissed the petition. However, a federal Court of Appeals re-
versed the sentencing aspect of the district court’s judgment and
vacated the death sentence. The Court of Appeals found that the
defendant was presumptively prejudiced during the penalty
phase, because of his attorney’s failure to put on certain mitigat-
ing evidence and to present a closing argument. The United
States Supreme Court granted certiorari, Bell v. Cone, 535 U.S.
685 (2002), reversed the decision of the Court of Appeals, and
remanded the case. While the case was on remand, the Court of
Appeals selected another issue as a basis for setting aside the death
sentence. The Court of Appeals held that one of the aggravating
circumstances found by the jury to impose the death penalty was
unconstitutionally vague. The vague aggravating circumstance
was “especially heinous, atrocious, or cruel.” It was said by the
Court of Appeals that the Tennessee Supreme Court failed to
give a narrow construction to the aggravator that the State high
court established in another case. The United States Supreme
Court granted certiorari to consider whether the Court of Ap-
peals gave proper deference to the decision of the State high
court.

Opinion of the Court Was Delivered Per Curiam: The
Supreme Court found that the Court of Appeals failed to give the
proper deference to the decision of the State high court. The
opinion reasoned as follows:

In this case [the Court of Appeals] rejected the possibility that the
Tennessee Supreme Court cured any error in the jury instruction by ap-
plying a narrowing construction of the statutory “heinous, atrocious, or
cruel” aggravator. The court asserted that the State Supreme Court did
not apply, or even mention, any narrowing interpretation or cite to
[State v. Dicks, 615 S.W.2d 126 (1981)], the case in which the State
Supreme Court had adopted a narrowing construction of the aggravat-

ing circumstance....
We do not think that a federal court can presume so lightly that a
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state court failed to apply its own law. As we have said before, [our
habeas statute] dictates a highly deferential standard for evaluating state-
court rulings, which demands that state-court decisions be given the
benefit of the doubt. To the extent that the Court of Appeals rested its
decision on the state court’s failure to cite Dicks, it was mistaken. Fed-
eral courts are not free to presume that a state court did not comply with
constitutional dictates on the basis of nothing more than a lack of cita-
tion.

The judgment of the Court of Appeals was reversed and the
case was remanded for further consideration.

Concurring Opinion by Justice Ginsburg, in Which Souter
and Breyer, JJ., Joined: Justice Ginsburg joined the majority
opinion. She wrote separately to point out that she believed the
decision in the case had limited application and should not be
taken to mean that federal courts must assume that all omitted
relevant issues in a State court opinion were considered by such
court. See also Bell v. Cone (I)

Bell v. Ohio  Cours: United States Supreme Court; Case Ci-
tation: Bell v. Ohio, 438 U.S. 637 (1978); Argued: January 17,
1978; Decided: July 3, 1978; Plurality Opinion: Chief Justice
Burger announced the Court’s judgment and delivered an opin-
ion, in which Stewart, Powell, and Stevens, J]., joined; Concur-
ring Statement: Justice Blackmun; Concurring Statement: Justice
Marshall; Concurring and Dissenting Statement: Justice White;
Dissenting Statement: Justice Rehnquist; Justice Taking No Part in
Decision: Justice Brennan; Appellate Defense Counsel: H. Fred
Hoefle argued; Jack Greenberg, James M. Nabrit 111, Joel Berger,
David E. Kendall, and Anthony G. Amsterdam on brief; Appel-
late Prosecution Counsel: Leonard Kirschner argued; Simon L.
Leis, Jr., Fred J. Cartolano, William P. Whalen, Jr., and Claude
N. Crowe on brief; Amicus Curiae Brief Supporting Prosecutor: 1;
Amicus Curiae Brief Supporting Defendant: 1

Issue Presented: Whether the Ohio death penalty statute vio-
lated the Constitution because it prevented the penalty phase
judges from considering relevant non-statutory mitigating evi-
dence.

Case Holding: The Ohio death penalty statute violated the
Constitution because it prevented the penalty phase judges from
considering relevant non-statutory mitigating evidence.

Factual and Procedural Background of Case: The defen-
dant, Willie Lee Bell, was convicted of capital murder by the
State of Ohio. Under the death penalty statute of the State, the
defendant was limited to presenting mitigating circumstances
delineated in the statute. During the penalty phase, a three-judge
panel sentenced the defendant to death after refusing to consider
the particular circumstances of his crime and aspects of his char-
acter and record as mitigating factors. The Ohio Supreme Court
affirmed the conviction and sentence and rejected the defendant’s
contention that he had a constitutional right to have non-statu-
tory mitigating circumstances presented and considered. The
United States Supreme Court granted certiorari to consider the
issue.

Plurality Opinion in Which Justice Burger Announced the
Court’s Judgment and in Which Stewart, Powell and Stevens,
JJ.» Joined: The Chief Justice found that the Constitution ac-
corded the defendant the right to present and have considered all
relevant mitigating evidence. The opinion stated in summary
fashion: “For the reasons stated in ... our opinion in Lockett v.
Ohio, we have concluded that ‘the Eighth and Fourteenth

Amendments require that the sentencer, in all but the rarest kind
of capital case, not be precluded from considering, as a mitigat-
ing factor, any aspect of a defendant’s character or record and any
of the circumstances of the offense that the defendant proffers.’
We also concluded that ‘[t]he Ohio death penalty statute does not
permit the type of individualized consideration of mitigating fac-
tors’ that is required by the Eighth and Fourteenth Amendments.
We therefore agree with Bell’s contention.” The judgment of
Ohio Supreme Court was reversed.

Concurring Statement by Justice Blackmun: Justice Black-
man issued a statement indicating he concurred in the Court’s
judgment for the reasons stated in his concurring opinion in
Lockett.

Concurring Statement by Justice Marshall: Justice Marshall
issued a statement indicating he concurred in the Court’s judg-
ment for the reasons stated in his concurring opinion in Lockerz.

Concurring and Dissenting Statement by Justice White: Jus-
tice White issued a statement indicating he concurred and dis-
sented in the Court’s decision for the reasons stated in his con-
curring and dissenting opinion in Lockett.

Dissenting Statement by Justice Rebnquist: Justice Rehn-
quist issued a statement indicating he dissented in the Court’s de-
cision for the reasons stated in his concurring and dissenting
opinion in Lockett. See also Lockett v. Ohio; Mitigating Cir-
cumstances

Bell v. Thompson Courz: United States Supreme Court;
Case Citation: 125 S.Ct. 2825 (2005); Argued: April 26, 2005;
Decided: June 27, 2005; Opinion of the Court: Justice Kennedy;
Concurring Opinion: None; Dissenting Opinion: Justice Breyer, in
which Stevens, Souter, and Ginsburg, JJ., joined; Appellate De-
fense Counsel: Matthew Shors argued; Daniel T. Kobil, Walter
Dellinger, Charles E. Borden, and Scott M. Hammack on brief;
Appellate Prosecution Counsel: Jennifer L. Smith argued; Paul G.
Summers, Michael E. Moore, Gordon W. Smith, and Angele M.
Gregory on brief; Amicus Curiae Brief Supporting Prosecutor: 1;
Amicus Curiae Brief Supporting Defendant: 1

Issue Presented: Whether a federal Court of Appeals may with-
hold issuance of its mandate five months after the denial of cer-
tiorari by the United States Supreme Court.

Case Holding: A federal Court of Appeals cannot withhold is-
suance of its mandate five months after the denial of certiorari
by the United States Supreme Court.

Factual and Procedural Background of Case: The defen-
dant, Gregory Thompson, was convicted and sentenced to death
by the State of Tennessee for the 1985 killing of Brenda Blanton
Lane. The conviction and sentence were upheld on direct appeal
and during a State habeas corpus proceeding. The defendant
eventually filed a federal habeas petition, alleging that his trial
counsel was ineffective in failing to present evidence of his men-
tal instability during the penalty phase. A federal district court
denied habeas relief. A federal Court of Appeals issued an opin-
ion affirming the district judge’s decision. However, the Court
of Appeals stayed issuance of its mandate until the United States
Supreme Court considered the case. The Supreme Court issued
an order denying certiorari. The defendant thereafter asked the
Court of Appeals to continue the stay of its mandate pending ap-
plication for rehearing before the Supreme Court. The Court of
Appeals granted the request. The Supreme Court eventually de-
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nied rehearing. Five months after the Supreme Court denied re-
hearing, the Court of Appeals issued an amended opinion that
reversed the district court’s decision and awarded the defendant
a full evidentiary hearing before the district court. The Supreme
Court granted certiorari to consider whether the Court of Ap-
peals acted properly.

Opinion of the Court by Justice Kennedy: Justice Kennedy
found that the Court of Appeals could not withhold issuance of
its mandate after the Supreme Court denied rehearing without
issuing a formal stay of the mandate. The opinion addressed the
issue as follows:

Prominent among our concerns is the length of time between this
Court’s denial of certiorari and the Court of Appeals’ issuance of its
amended opinion. We denied Thompson’s petition for certiorari in De-
cember 2003 and his petition for rehearing one month later. From this
last denial, however, the Court of Appeals delayed issuing its mandate
for over five months, releasing its amended opinion in June.

The consequence of delay for the State’s criminal justice system was
compounded by the Court of Appeals’ failure to issue an order or oth-
erwise give notice to the parties that the court was reconsidering its ear-
lier opinion. The Court of Appeals had issued two earlier orders stay-
ing its mandate.... Tennessee, acting in reliance on the Court of Appeals’
carlier orders and our denial of certiorari and rehearing, could assume
that the mandate would —indeed must —issue. While it might have
been prudent for the State to verify that the mandate had issued, it is
understandable that it proceeded to schedule an execution date. Thomp-
son, after all, had not sought an additional stay of the mandate, and the
Court of Appeals had given no indication that it might be revisiting its
earlier decision....

The Court of Appeals could have spared the parties and the state ju-
dicial system considerable time and resources if it had notified them that
it was reviewing its original panel decision. After we denied Thomp-
son’s petition for rehearing, Tennessee scheduled his execution date.
This, in turn, led to various proceedings in state and federal court to
determine Thompson’s present competency to be executed. All of these
steps were taken in reliance on the mistaken impression that Thomp-
son’s first federal habeas case was final....

Tennessee expended considerable time and resources in seeking to en-
force a capital sentence rendered 20 years ago, a sentence that reflects
the judgment of the citizens of Tennessee that Thompson’s crimes merit
the ultimate punishment. By withholding the mandate for months —
based on evidence that supports only an arguable constitutional claim —
while the State prepared to carry out Thompson’s sentence, the Court of
Appeals did not accord the appropriate level of respect to that judgment.
The decision of the Court of Appeals was reversed and the dis-

trict court’s decision denying relief was reinstated.

Dissenting Opinion by Justice Breyer, in Which Stevens,
Souter, and Ginsburg, JJ., Joined: Justice Breyer dissented from
the majority’s decision. In doing so, he argued two points. First,
the dissent took the position that “the Federal Rules themselves
neither set an unchangeable deadline for issuance of a mandate
nor require notice when the court enlarges the time for issuance.”
Second, Justice Breyer believed that the decision of the Court of
Appeals should not have been disturbed, because the defendant
presented a meritorious claim of ineffective assistance of counsel
during the penalty phase. See a/so Calderon v. Thompson; Man-
date

Bench Conference A bench conference refers to a meeting
at the judge’s bench, with the parties and the judge, during a jury
trial. The purpose of a bench conference is to permit an issue to
be discussed with and resolved by the judge without the jury
hearing the issue. A defendant has a constitutional right to be per-
sonally present at a bench conference.

Bench Trial A capital offender may waive the right to trial
by jury, but nonetheless have a trial. A trial without a jury is
called a bench trial. The factfinder in a bench trial is the presid-
ing judge. In a capital prosecution, the issue of a bench trial in-
volves two separate trial proceedings: (1) guilt phase proceeding
and (2) penalty phase proceeding.

1. Guilt Phase Proceeding. All capital punishment jurisdictions
afford a capital offender the privilege of waiving the right to trial
by jury at the guilt phase and having a guilt phase bench trial in-
stead. A guilt phase bench trial is deemed a privilege because the
United States Supreme Court held in Singer v. United States, 380
U.S. 24 (1965), that there was no constitutional right to a guilt
phase bench trial. A guilt phase bench trial usually will not occur
unless three factors are met: (1) the capital felon validly waives
his or her right to trial by jury, (2) the prosecutor consents to trial
by the bench, and (3) the judge agrees to holding a bench trial.
Two jurisdictions, Connecticut and Ohio, require that a capital
punishment guilt phase
bench trial be presided over
by a three-judge panel. In all
other jurisdictions, a single
judge sits as factfinder in a
guilt phase bench trial.

2. Penalty Phase Proceeding.
In Ring v. Arizona, 536 U.S.
584 (2002), the United States
Supreme Court held that the
federal Constitution requires
that a jury determine the
presence or absence of aggra-
vating and mitigating cir-
cumstances at the penalty
phase. The decision in Ring
did not preclude a defendant
from waiving the right to a
jury trial at the penalty phase.
Consequently, a judge may
determine the presence or ab-
sence of aggravating and mit-
igating circumstances at the
penalty phase, when there has
been a valid waiver of the
right to a jury. See also Jury
Trial; Ring v. Arizona

Jobn Joubert was sentenced to
death by a three-judge panel in
Nebraska. Under current United
States Supreme Court law, Joubert
was entitled to have a jury decide
his punishment. Joubert was exe-
cuted by electrocution on July 17,
1996. (Sarpy County Sheriff)

Benin Capital punishment is permitted in Benin. Benin uses
the firing squad to carry out the death penalty. The legal system
of Benin is based on French civil law and customary law. The
constitution of Benin was adopted on December 2, 1990.

Benin is a democratic government headed by a president and
a unicameral legislature. Benin’s constitution provides for an in-
dependent judiciary. The judicial structure of Benin includes a
civilian court system that operates on the national and provin-
cial levels. The nation has a supreme court that is the last resort
in all administrative and judicial matters. There is also a consti-
tutional court that is charged with passing on the constitution-
ality of laws and disputes between the president and the National
Assembly and with resolving disputes regarding presidential and
National Assembly elections.
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Under the constitution of Benin, a defendant has a right to a
public trial. A defendant enjoys the presumption of innocence,
the right to be present at trial, the right to representation by re-
tained or appointed legal counsel, and the right to confront wit-
nesses. See also International Capital Punishment Nations

Benson v. United States Cowurz: United States Supreme
Court; Case Citation: Benson v. United States, 146 U.S. 325
(1892); Argued: Not reported; Decided: December 5, 1892; Opin-
ion of the Court: Justice Brewer; Concurring Opinion: None; Dis-
senting Opinion: None; Appellate Defense Counsel: A. L. Williams
argued; Leland J. Webb and Wm. Dillon on brief; Appellate Pros-
ecution Counsel: United States Assistant Attorney General Parker
argued and briefed; Amicus Curiae Brief Supporting Prosecutor:
None; Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the United States had jurisdiction to
prosecute the defendant for murder committed on the Fort Leav-
enworth military reservation.

Case Holding: The United States had jurisdiction to prosecute
the defendant for murder committed on the Fort Leavenworth
military reservation, even though the crime occurred on a por-
tion of the reservation that was not used for military purposes.

Factual and Procedural Background of Case: The defen-
dant, Benson, was charged by the United States with commit-
ting capital murder on the Fort Leavenworth military reservation
in Kansas. At the trial the defendant unsuccessfully argued that
the federal government did not have jurisdiction over the area in
which the crime occurred and therefore could not prosecute him.
The defendant was convicted and sentenced to death by a fed-
eral district court. The United States Supreme Court granted
certiorari to consider the issue of jurisdiction.

Opinion of the Court by Justice Brewer: Justice Brewer held
that the Fort Leavenworth military reservation was within the ter-
ritorial boundaries of the State of Kansas, and was not excepted
from the jurisdiction of the State when the State was admitted to
the Union. However, in 1875, the legislature of the State of
Kansas passed an act which relinquished jurisdiction to the
United States over the territory of the Fort Leavenworth military
reservation. Justice Brewer noted that it was “competent for the
legislature of a state to cede exclusive jurisdiction over places
needed by the general government in the execution of its pow-
ers, the use of the places being, in fact, as much for the people
of the state as for the people of the United States generally.”

The decision rejected the defendant’s argument that jurisdic-
tion over the area only passed to such portions of the reserve as
were actually used for military purposes by the federal government.
The defendant had contended that the crime charged was com-
mitted on land used solely for farming purposes. Justice Brewer
responded: “But in matters of that kind the courts follow the ac-
tion of the political department of the government. The entire
tract had been legally reserved for military purposes. The charac-
ter and purposes of its occupation having been officially and
legally established by that branch of the government which has
control over such matters, it is not open to the courts, on a ques-
tion of jurisdiction, to inquire what may be the actual uses to which
any portion of the reserve is temporarily put.” The judgment of
the federal district court was affirmed. See a/so Jurisdiction

Bergemann v. Backer  Court: United States Supreme Court;
Case Citation: Bergemann v. Backer, 157 U.S. 655 (1895); Argued:

Not reported; Decided: April 1,1895; Opinion of the Court: Jus-
tice Harlan; Concurring Opinion: None; Dissenting Opinion:
None; Appellate Defense Counsel: Wm. D. Daly argued and
briefed; Appellate Prosecution Counsel: Joshua S. Salmon argued
and briefed; Amicus Curiae Brief Supporting Prosecutor: None;
Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the defendant was entitled to habeas
relief as a result of the New Jersey Supreme Court’s refusal to hear
his appeal.

Case Holding: The defendant was not entitled to habeas relief
as a result of the New Jersey Supreme Court’s refusal to hear his
appeal because the Constitution does not require States create ap-
pellate courts.

Factual and Procedural Background of Case: The defen-
dant, August Bergemann, was convicted of capital murder and
sentenced to death by the State of New Jersey. The defendant filed
an appeal with the New Jersey Supreme Court, but the appellate
court refused to hear the case. The defendant then filed a peti-
tion for habeas corpus relief in a federal district court, alleging
his constitutional rights were violated because the State’s appel-
late court refused to hear his appeal. The petition was dismissed.
The United States Supreme Court granted certiorari to consider
the issue.

Opinion of the Court by Justice Harlan: Justice Harlan held
that the defendant did not have a right under the federal consti-
tution to have his case reviewed by the State’s appellate court. It
was said that appellate review of a criminal case was not required
by the Constitution. Justice Harlan observed that the degree to
which a State provides appellate review is a matter firmly con-
trolled by the State. The opinion concluded: “the refusal of the
courts of New Jersey to grant the accused [an appeal] ... consti-
tuted no reason for interference in his behalf by a writ of habeas
corpus issued by a court of the United States.” The judgment of
the federal district court was affirmed.

Bermuda Bermuda abolished the death penalty in 1999. See
also International Capital Punishment Nations

Best Evidence Rule see Rules of Evidence

Beyond a Reasonable Doubt see Burden of Proof at
Guilt Phase

Bhutan Bhutan abolished the death penalty in 2004. See also
International Capital Punishment Nations

Biddle v. Perovich Court: United States Supreme Court;
Case Citation: Biddle v. Perovich, 274 U.S. 480 (1927); Argued:
May 2, 1927; Decided: May 31, 1927; Opinion of the Court: Jus-
tice Holmes; Concurring Opinion: None; Dissenting Opinion:
None; Justice Taking No Part in Decision: Chief Justice Taft; Ap-
pellate Defense Counsel: George T. McDermott argued and briefed;
Appellate Prosecution Counsel: William D. Mitchell argued;
Robert P. Reeder on brief; Amicus Curiae Brief Supporting Pros-
ecutor: None; Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the president had authority to com-
mute the defendant’s death sentence to life imprisonment with-
out the consent of the defendant.

Case Holding: The president had authority to commute the
defendant’s death sentence to life imprisonment without the con-
sent of the defendant.
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Factual and Procedural Background of Case: The defen-
dant, Vuko Perovich, was convicted of capital murder and sen-
tenced to death by the United States. An appeal was filed on be-
half of the defendant to the United States Supreme Court,
alleging that the conviction was invalid because the prosecutor
failed to prove the identity of the victim of the crime. The
Supreme Court affirmed the judgment in Perovich v. United States.

On June 5, 1909, President Taft executed a document commut-
ing the defendant’s sentence to imprisonment for life in a peni-
tentiary. The defendant eventually filed a petition for habeas cor-
pus relief in a federal district court, alleging that the commutation
of his sentence and removal to a penitentiary were without his
consent. The district court agreed and granted habeas relief. An
appeal was taken by the government to a federal Court of Ap-
peals. The Court of Appeals thereafter certified the following
question to the United States Supreme Court: Did the president
have authority to commute the sentence of the defendant from
death to life imprisonment?

Opinion of the Court by Justice Holmes: Justice Holmes ob-
served that the answer to the certified question was entangled in
the defendant’s contention that the president could not commute
the sentence without the defendant’s consent. Both the certified
question and the defendant’s contention were addressed as fol-
lows:

We will not go into history, but we will say a word about the prin-
ciples of pardons in the law of the United States. A pardon in our days
is not a private act of grace from an individual happening to possess
power. It is a part of the constitutional scheme. When granted it is the
determination of the ultimate authority that the public welfare will be
better served by inflicting less than what the judgment fixed. Just as the
original punishment would be imposed without regard to the prisoner’s
consent and in the teeth of his will, whether he liked it or not, the pub-
lic welfare, not his consent determines what shall be done. So far as a
pardon legitimately cuts down a penalty it affects the judgment impos-
ing it. No one doubts that a reduction of the term of an imprisonment
or the amount of a fine would limit the sentence effectively on the one
side and on the other would leave the reduced term or fine valid and to
be enforced, and that the convict’s consent is not required.

When we come to the commutation of death to imprisonment for life
it is hard to see how consent has any more to do with it than it has in
the cases first put. Supposing that Perovich did not accept the change,
he could not have got himself hanged against the Executive order. Sup-
posing that he did accept, he could not affect the judgment to be car-
ried out. The considerations that led to the modification had nothing
to do with his will. The only question is whether the substituted pun-
ishment was authorized by law — here, whether the change is within the
scope of the words of the Constitution, article 2, 2:

“The President ... shall have Power to grant Reprieves and Par-
dons for Offences against the United States, except in Cases of Im-
peachment.”

We cannot doubt that the power extends to this case. By common
understanding imprisonment for life is a less penalty than death.... The
opposite answer would permit the President to decide that justice re-
quires the diminution of a term or a fine without consulting the con-
vict, but would deprive him of the power in the most important cases
and require him to permit an execution which he had decided ought
not to take place unless the change is agreed to by one who on no sound
principle ought to have any voice in what the law should do for the wel-
fare of the whole.

The certified question was answered in the affirmative.

Case Note: Chief Justice Taft, who took no part in the case,
was the president who commuted the defendant’s death sentence.
See also Certified Question; Clemency; Perovich v. United
States

Bifurcation of Guilt and Penalty Phases see Trial
Structure

Bill of Attainder Clause In Article I, Section 9.3 of the fed-
eral Constitution, it is expressly stated that “[n]o Bill of Attain-
der ... shall be passed.” The Bill of Attainder Clause has been in-
terpreted as prohibiting legislatures from enacting laws that
impose capital punishment without any conviction within the or-
dinary course of a judicial proceeding.

Capital felons have unsuccessfully argued that when jurisdic-
tions enact legislation providing for alternative methods of exe-
cution, such laws violate the Bill of Attainder Clause. This
argument has always been made in the context of a pending con-
stitutional attack on the existing method of execution used by a
jurisdiction. That is, capital felons contend that by enacting leg-
islation creating an alternative method of execution while a cap-
ital felon has a pending challenge to the constitutionality of the
existing method of execution, the new law effectively moots the
pending constitutional challenge on the existing method of exe-
cution. Courts have consistently ruled that this reasoning stretches
the meaning and intent of the Bill of Attainder Clause and, there-
fore, it has been uniformly rejected. See also Ex Post Facto Clause

Bill of Particulars A bill of particulars is a legal device that
a defendant will utilize when he or she needs detailed informa-
tion about the crime charged against him or her. In practice, a
charging instrument will only set out the bare facts that puts a
defendant on notice of the charge against him or her. Details
such as exact dates, places, types of instrument used, or victim
identification are matters which a defendant may request through
a bill of particulars.

Bill of Rights  The first ten amendments to the United States
Constitution are called the Bill of Rights. The Bill of Rights enu-
merates basic Anglo-American civil liberties that cannot be in-
fringed upon by the government. In 1791, the States ratified the
Bill of Rights. As originally interpreted by the United States
Supreme Court, the Bill of Rights applied only to the federal
government. However, through use of the Fourteenth Amend-
ment, the Supreme Court has made most of the provisions in the
Bill of Rights applicable to the States. In capital prosecutions,
many of the provisions in the Bill of Rights have been used to
affirm and reverse capital convictions and sentences.

Amendment I. Congress shall make no law respecting an es-
tablishment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press, or the right
of the people peaceably to assemble, and to petition the Govern-
ment for a redress of grievances.

Amendment II. A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear
Arms, shall not be infringed.

Amendment III. No Soldier shall, in time of peace be quar-
tered in any house, without the consent of the Owner, nor in time
of war, but in a manner to be prescribed by law.

Amendment IV. The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons
or things to be seized.



Bird 57

Amendment V. No person shall be held to answer for a capi-
tal, or otherwise infamous crime, unless on a presentment or in-
dictment of a Grand Jury, except in cases arising in the land or
naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use, with-
out just compensation.

Amendment VI In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury
of the State and district wherein the crime shall have been com-
mitted, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defense.

Amendment VII. In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury, shall be otherwise
re-examined in any Court of the United States, than according
to the rules of the common law.

Amendment VIII. Excessive bail shall not be required, nor ex-
cessive fines imposed, nor cruel and unusual punishments in-
flicted.

Amendment IX. The enumeration in the Constitution, of cer-
tain rights, shall not be construed to deny or disparage others re-
tained by the people.

Amendment X. The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are re-
served to the States respectively, or to the people. See also Four-
teenth Amendment

Billy the Kid see McCarty, Henry

Binding Authority A new principle of law announced by an
appellate court constitutes precedent and binding authority on
all lower courts. Binding authority means that a lower court must
follow a principle of law announced by a higher court.

In order for an appellate court’s decision to have binding au-
thority on a lower court, the lower court must come within the
jurisdiction of the appellate court. For example, a new principle
of law announced by the Georgia Supreme Court is not binding
on the trial courts of Texas, because the Texas trial courts are not
under the jurisdiction of the Georgia Supreme Court. If a Texas
trial court decided to follow a rule of law announced by the Geor-
gia Supreme Court, it would do so because it found the rule of
law to be persuasive authority.

The only appellate court in the nation whose decisions can be
binding authority on all courts in the country is the United States
Supreme Court. However, the United State Supreme Court’s na-
tionwide authority only comes into play when it makes a ruling
grounded in the federal Constitution. A decision by the United
States Supreme Court that is not based on the Constitution has
binding authority only on federal courts.

Binding/Nonbinding Jury Sentencing Determination
In Ring v. Arizona, 536 U.S. 584 (2002), the United States
Supreme Court held that the federal Constitution gave a defen-

dant a right to have a penalty
phase jury determine the
presence or absence of aggra-
vating and mitigating cir-
cumstance. Although a de-
fendant has a right to have a
jury at the penalty phase, the
actual decision made by a
capital penalty phase jury is
not constitutionally required
to be followed by the trial
judge. That is, the federal
Constitution does not pro-
hibit a trial judge from over-
riding a jury’s recommenda-
tion to sentence a capital
felon to life imprisonment
and impose a sentence of
death instead. As a general
rule, it is only when facts sug-
gesting a sentence of death are
so clear and convincing that
virtually no reasonable person
could differ on a sentence of
death may a trial judge over-
ride a jury’s recommendation
of life imprisonment and im-
pose death.

While there is no constitu-
tional right to have a penalty
phase jury’s decision followed, a majority of jurisdictions that
utilize penalty phase juries require that judges impose the ver-
dict returned by the jury. These jurisdictions are called binding
jurisdictions. A few jurisdictions permit trial judges to override
the penalty phase jury’s verdict and impose a different sentence.
These jurisdictions are called nonbinding jurisdictions. See also
Jury Trial; Ring v. Arizona; Harris v. Alabama; Spaziano v.
Florida

NIDIANA STATE PRISON

APRIL 22 1994

An Indiana jury recommended
that the death penalty not be im-
posed on Benny Saylor, but the
trial judge rejected the recommen-
dation and sentenced him to death
on February 17, 1994. In 2002, In-
diana removed the authority of
Jjudges to reject a jury’s recommen-
dation. As a consequence, the In-
diana Supreme Court set aside
Saylor’s death sentence in 2004.
(Indiana Department of Correc-
tions)

Bind Over see Preliminary Hearing

Bird v. United States (I) Cours: United States Supreme
Court; Case Citation: Bird v. United States, 180 U.S. 356 (1901);
Argued: January 21, 1901; Decided: February 25, 1901; Opinion of
the Court: Justice Shiras; Concurring Opinion: None; Dissenting
Opinion: None; Appellate Defense Counsel: L. T. Michener ar-
gued; W. W. Dudley on brief; Appellate Prosecution Counsel: Mr.
Beck argued and briefed; Amicus Curiae Brief Supporting Prose-
cutor: None; Amicus Curiae Brief Supporting Defendant: None

Issue Presented: Whether the trial court properly instructed the
jury on the law of self-defense.

Case Holding: The trial court did not properly instruct the jury
on the law of self-defense; therefore the judgment against the
defendant could not stand.

Factual and Procedural Background of Case: The defen-
dant, Homer Bird, was convicted of capital murder and sentenced
to death by the United States. The defendant filed an appeal with
the United States Supreme Court, alleging that the trial court im-
properly instructed the jury on the law of self-defense. The United
States Supreme Court granted certiorari to consider the issue.
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Opinion of the Court by Justice Shiras: Justice Shiras noted
that the issue of whether the defendant killed the victim was not
in dispute. The question was whether the killing was justified as
self-defense. Justice Harlan found that the following instruction
given by the trial court on the issue of self-defense was erro-
neous:

The court instructs the jury, if they believe from the evidence beyond
a reasonable doubt that the defendant Homer Bird, on the 27th day of
September, 1898, at a point on the Yukon river, about 2 miles below
the coal mine known as Camp Dewey and about 85 miles above Anvik
and within the district of Alaska, shot and killed one J. H. Hurlin, and
that said killing was malicious, premeditated, and wilful, and that said
killing was not in the necessary defense of the defendant’s life or to pre-
vent the infliction upon him of great bodily harm, then it is your duty
to find the defendant guilty as charged in the indictment.

Justice Shiras pointed out that the jury instruction was only a
partial statement of the law. The instruction should also have said
“that if the defendant believed, and had reason to believe, that
the killing was necessary for the defense of his life or to prevent
the infliction upon him of great bodily harm, then he was not
guilty.” Justice Shiras concluded that “[i]t is well settled that the
defendant has a right to a full statement of the law from the
court, and that a neglect to give such full statement, when the
jury consequently fall into error, is sufficient reason for reversal.”
The judgment of the federal district court was reversed and the
case remanded for a new trial. See a/so Bird v. United States (II);
Jury Instructions

Bird v. United States (II) Court: United States Supreme
Court; Case Citation: Bird v. United States, 187 U.S. 118 (1902);
Argued: October 14, 1902; Decided: November 17, 1902; Opinion
of the Court: Justice McKenna; Concurring Opinion: None; Dis-
senting Opinion: None; Appellate Defense Counsel: L. T. Michener
argued; W. W. Dudley on brief; Appellate Prosecution Counsel: Mr.
Beck argued; Charles H. Robb on brief; Amicus Curiae Brief Sup-
porting Prosecutor: None; Amicus Curiae Brief Supporting Defen-
dant: None

Issue Presented: Whether the trial court committed error in re-
fusing to instruct the jury on accomplice liability principles.

Case Holding: The trial court did not commit error in refus-
ing to instruct the jury on accomplice liability principles, because
no evidence was presented which warranted such an instruction.

Factual and Procedural Background of Case: The defen-
dant, Homer Bird, was convicted of capital murder and sentenced
to death by the United States. The defendant filed an appeal with
the United States Supreme Court. The Supreme Court reversed
the judgment and awarded a new trial, becau