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  Foreword


  
    
  


  How can Canada claim to own Indigenous peoples’ lands and resources? My grandfather asked me questions like this when I was still in grade school. My mother echoed these questions throughout my childhood. Neither was legally trained, but both spent their formative years on the Cape Croker Indian Reserve in southern Ontario. They knew from experience, and that of their community, that something was not right about how Canada purported to take our homelands. Their questions about Canada’s claims were a natural and common part of my young everyday life. They wanted answers, and they would ask anyone for help in their quest, including their children.


  For generations these same questions have been circulating within Indigenous communities throughout the world. Thus it should come as no surprise that these concerns followed Indigenous people when they entered law school. And it should be noted that, by most measures, Indigenous people have really only entered law school for the first time over the past thirty years. After gaining important initial experiences in diverse fields of legal practice or securing advanced degrees, the first generation of Indigenous law professors are now making their presence known in the wider world. Their voices are being heard beyond their communities, offices, and lecture halls. This book denotes the expansion of this work and signals the persistence of their ancestors’ inquiries.


  In Discovering Indigenous Lands you will encounter the voices of four distinguished Indigenous academics from the United States, Australia, New Zealand, and Canada. They ask and answer questions posed to me by my grandfather and mother. They show that when Indigenous lands were claimed by other countries there was no persuasive justification for this act. The ‘doctrine of discovery’, which supposedly undergirds the taking of Indigenous lands, is fully discredited by the authors of this book. They show how it is contrary to International and Indigenous legal orders. They demonstrate how the doctrine of discovery is inconsistent with domestic legal regimes that aspire to incorporate broader human rights concerns.


  Professor Robert Miller is the first to write in this collection. An enrolled citizen of Oklahoma’s Eastern Shawnee Tribe, he writes with authority and concision. His previous book demonstrated how Thomas Jefferson deployed the doctrine of discovery against American Indians and their governments. That work, entitled Native America, Discovered and Conquered: Thomas Jefferson, Lewis and Clark, and Manifest Destiny, marked the arrival of a sharp new scholar in American legal history. In the present book Professor Miller builds on his previous work to detail the doctrine of discovery’s development from medieval times to the present. He shows how American colonies and US Presidents, legislatures, and courts have problematically relied upon this doctrine to dispossess the country’s first peoples. He demonstrates how this doctrine relies on the assumed superiority of Euro-American religions, cultures, and ‘race’ to the detriment of Native American peoples.


  Professor Tracey Lindberg’s chapters about Canadian law are the next to appear in this book. She is a gifted scholar who incorporates Neheyiwak (Cree) principles throughout the body of her work. I was first introduced to Tracey’s writing through a graduate thesis she wrote at Harvard Law School wherein she skillfully critiqued the stereotyping of Indigenous women in Canadian political and legal thought. Dr Lindberg’s award-winning doctoral thesis is also a groundbreaking academic work. In Discovering Indigenous Lands Professor Lindberg demonstrates how Canadian law applies the doctrine of discovery despite its pretence to be following higher principles. The thesis of her contribution is that ‘[t]he Doctrine of Discovery in Canada may not be as evident on the face of the law as in other countries, but the assumption of authority under Discovery indisputably informs the development of policy and legislation’ in that country. She writes with grace, power, and clarity.


  Professor Larissa Behrendt is the third of four authors to write in this book. She is an Eualeyai/Kamillaroi woman, and one of Australia’s most prominent Aboriginal intellectuals. She has published two acclaimed novels and numerous books and articles on Indigenous life and law. When I first met Larissa she had just finished a doctorate at Harvard Law School and was working with Harold Cardinal, who was perhaps Canada’s most influential Aboriginal political writer of the twentieth century. After successfully working with Canadian First Nations, Larissa moved home to become a Professor of Law and Director of Research at the Jumbunna Indigenous House of Learning at the University of Technology, Sydney. This is where she still teaches. Professor Behrendt’s thesis in this book is that the doctrine of discovery continues to contribute to the erosion of Aboriginal peoples’ participation in public life. She shows how the assumption of inferiority that underlies the doctrine still allows contemporary Australian governments to override Aboriginal rights. The doctrine of discovery justifies suspending protection against racial discrimination by denying them meaningful community governance and violating their human rights. Her insights in this book are profound.


  Professor Jacinta Ruru, a Maori Ngati Raukawa/Ngai te Rangi author, is the final scholar to have contributed to this book. Her work accomplishes what all the chapters in the book successfully achieve. She gives us a concise yet insightful overview of the main contours of law dealing with Indigenous peoples in the state she is examining, while at the same time demonstrating how the doctrine of discovery continues to permeate every aspect of their relationship with these states. She expertly takes us through the Treaty of Waitangi and the leading cases and statutes interpreting its provisions, and she does this without getting lost in the details. She succinctly summarizes the main contours of Symonds, the 1860s Native Acts, Wi Parata, Nireaha Tamaki, Te Heuheu Tukino, Te Wheehi, the Lands Case of 1987, Lord Cooke’s contributions in the mid-1990s, the Ngati Apa case, and the foreshore and seabed controversy of recent years. Professor Ruru’s chapters demonstrate why she is one of New Zealand’s most accomplished Maori law professors. In two short chapters she has written a complete, though concise, statement of law dealing with Māori people in Aotearoa New Zealand. Her work is simply brilliant.


  When Chief Justice John Marshall of the US Supreme Court was writing about the doctrine of discovery in the 1830s he called it an ‘absurd and extravagant idea’. However, this conclusion did not cause him to abandon the doctrine in his decisions. In contrast, the four authors of this book argue that the doctrine should be overruled. They show why it should be abandoned. Thus, this book accomplishes what I could not do when, as a young boy, I was asked how Canada could claim Indigenous lands and resources in ways that were contrary to our laws. Discovering Indigenous Lands details why the doctrine of discovery should no longer form a part of any country’s legal framework. I believe my grandfather would have been happy to read this work. He would have finally received an answer to his question that made sense. Canada’s claims to our lands do not make sense.


  John Borrows

  Robina Chair in Law and Public Policy

  University of Minnesota Law School & Law

  Foundation Chair in Aboriginal Justice

  Faculty of Law, University of Victoria
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  The Doctrine of Discovery


  
    
  


  On 13 September 2007, the United Nations General Assembly adopted the long anticipated Declaration on the Rights of Indigenous Peoples by a vote of 143:4. The UN Declaration was drafted, negotiated, and advocated for by Indigenous peoples from dozens of countries for more than 20 years before it was finally adopted.1


  The only four countries that voted against the Declaration were Australia, Canada, New Zealand, and the United States. The opposition by these four countries to the UN resolution on the rights of Indigenous peoples is perhaps surprising because they are allegedly ‘liberal’ countries that enforce the ‘rule of law,’ support individual rights, and are part of the English common law system where one might suppose that human rights and the rights of native peoples would be respected and protected. All four countries do, however, have large populations of Indigenous peoples and a history of ignoring and even actively expropriating the rights and assets of native peoples and nations. In fact, the histories and legal regimes of all four countries towards their Indigenous peoples and rights are remarkably similar. Their similar histories and laws are not surprising considering that all four countries stem primarily from common English legal, social, and cultural systems.


  We argue in this book, however, that there is a more basic and invidious reason why these four countries voted against the Declaration on the Rights of Indigenous Peoples and came to have similar histories and laws that infringed and still infringe today on the rights and powers of native nations and peoples. We believe that the common legal and cultural heritage of these four former English colonies heavily influenced and still influences their treatment of Indigenous peoples and the rights and powers of Indigenous peoples and continues to control and mandate the modern day treatment of native peoples and nations. This common heritage is also primarily why these four countries opposed for 20 years and ultimately voted against the Declaration in the United Nations.


  The primary legal precedent that still controls native affairs and rights in these four countries is an international law formulated in the fifteenth and sixteenth centuries that is currently known as the Doctrine of Discovery. We will examine that legal principle in depth in this book and will compare how our four countries applied and utilized the Doctrine and English legal thought to control and dominate the Indigenous peoples that already lived in and owned the lands that today comprise Australia, Canada, New Zealand, and the United States.


  When England and English colonists set out to explore, exploit, and settle new lands outside of Europe in the fifteenth through the nineteenth centuries, they justified their claims to sovereignty and governmental and property rights over these territories and the Indigenous inhabitants with the Discovery Doctrine. This international law had been created and justified by religious and ethnocentric ideas of European superiority over the other cultures, religions, and races of the world. In essence, the Doctrine provided that newly arrived Europeans immediately and automatically acquired legally recognized property rights in native lands and also gained governmental, political, and commercial rights over the inhabitants without the knowledge or the consent of the Indigenous peoples. When English explorers and other Europeans planted their national flags and religious symbols in ‘newly discovered’ lands, as many paintings depict, they were not just thanking God for a safe voyage. Instead, they were undertaking a well-recognized legal procedure and ritual mandated by international law and designed to create their country’s legal claim over the ‘newly discovered’ lands and peoples. Needless to say, Indigenous peoples objected to the application of this European devised international law to them, their governments, and their property rights. As already stated, the Doctrine is still international law today and is also the original and controlling legal precedent for Indigenous rights and affairs in Australia, Canada, New Zealand, and the United States. In fact, just in recent decades, the governments and courts of these four countries have struggled with questions regarding the Doctrine of Discovery, native ownership of land, and native rights and governance issues.2


  In this book, we analyse the legal and historical evidence that demonstrates the common application of the Doctrine of Discovery against the Indigenous peoples and their governments and rights in our four countries. We will see that English explorers, colonial officials, colonists, and our modern day governments all utilized the Doctrine and its religiously, culturally, and racially based ideas of superiority and preeminence to stake legal claims to the lands and property and governmental rights of Indigenous peoples. Australia, Canada, New Zealand, and the United States were ultimately able to enforce the Doctrine against the native nations and almost totally swept these governments and peoples from their paths. Discovery is still the law today in these countries and is still being used against their Indigenous peoples and governments. Thus were Indigenous lands in our four countries ‘discovered’.


  A. The Doctrine of Discovery


  
    
  


  In the chapters to follow, we trace the legal and historical evidence that demonstrates the development and use of the Doctrine of Discovery against the Indigenous peoples in our four countries. We will see how the international legal principle of Discovery was used by England and by the governments, courts, politicians, and English settlers in Australia, Canada, New Zealand, and the United States to justify Crown and colonial control of the Indigenous peoples and ownership of the Indigenous lands within these countries. We will start by setting out the general definition and parameters of Discovery and what we consider to be its constituent elements so that readers will be better equipped to understand how the Doctrine was developed in Europe and England and, then, in Chapters 2 through 9, to see how our four countries specifically adopted and applied the Doctrine in their legal regimes and throughout their histories.


  The US Supreme Court defined Discovery in the very influential case of Johnson v M’Intosh in 1823. This case set the standard and the baseline principle for how the United States would deal with American Indians and their lands, rights, and governments. The Court based much of its analysis on how England and its officials and colonists had always dealt with the native people of North America. This case was, and still is, a very influential and important precedent around the world because it has been heavily relied on by the governments and courts of Australia, Canada, New Zealand, and the United States in devising and developing their laws, policies, and opinions regarding Indigenous peoples.


  We will examine the Johnson case in more detail in Chapter 2 but it is beneficial at this point to quickly state how the US Supreme Court defined the Doctrine of Discovery in 1823 when it held that Discovery had become American law after already being English colonial law. In a nutshell, the Supreme Court said that under this international law when a European, Christian nation discovered new lands it automatically gained sovereign and property rights over the non-Christian, non-European peoples even though Indigenous nations and peoples were already occupying and using the lands. According to the US Supreme Court, the property right that European countries and the English Crown had acquired in America was a future right in the discovered lands, a kind of limited fee simple title or ownership right. This right, sometimes referred to as European title, was the exclusive right to buy the newly discovered lands if and whenever natives consented. The property right held by the discovering European country was limited by the natives’ right to continue to occupy and use their land, which ostensibly could last forever. In actuality, Europeans were considered to have acquired an exclusive option to buy American Indian lands if ever a Tribal nation chose to sell. This right was called preemption by many because the discovering European country had the power and property right to exclude or preempt any other European country from buying the discovered lands. And the discovering country was also considered to have automatically gained some limited governmental or sovereign powers over the Indigenous peoples and their governments because, allegedly, the native governments were now restricted in their international political and commercial relationships because they were now supposed to just deal with their discoverer. This transfer of political, commercial, and property rights was accomplished without the knowledge or the consent of the Indigenous peoples or their governments and without payment of any kind.3


  It is worthwhile to quote some of the Supreme Court’s statements that demonstrate its definition of Discovery. The Johnson Court stated:


  The United States … [and] its civilized inhabitants now hold this country. They hold, and assert in themselves, the title by which it was acquired. They maintain, as all others have maintained, that discovery gave an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest; and gave also a right to such a degree of sovereignty, as the circumstances of the people would allow them to exercise … discovery gave title to the government by whose subjects, or by whose authority, it was made against all other European governments, which title might be consummated by possession.


  
    
  


  Consequently, under this legal doctrine, a discovering European country gained exclusive property rights that were to be respected by other Europeans and which preempted other Europeans from the same rights.4


  According to the Court and the Doctrine, the discovering European nation gained real property rights to native lands and sovereign powers over native peoples and governments merely by finding lands unknown to other Europeans and planting their flag in the soil. The Court defined this property right as being an ‘absolute ultimate title … acquired by discovery’. But native rights, however, were ‘in no instance, entirely disregarded; but were necessarily, to a considerable extent, impaired’. This was so because although Indigenous peoples and governments still held the legal right to possess, occupy, and use their lands as long as they wished, ‘their rights to complete sovereignty, as independent nations, were necessarily diminished, and their power to dispose of the soil at their own will, to whomsoever they pleased, was denied by the original fundamental principle, that discovery gave exclusive title to those who made it’. This loss of property and sovereignty rights was justified, the Court said, by ‘the character and religion of its inhabitants … the superior genius of Europe … [and] ample compensation to the [Indians] by bestowing on them civilization and Christianity, in exchange for unlimited independence’. Thus, ‘superior’ European civilizations and religions justified Discovery claims in Indigenous lands and the loss of rights for Indigenous peoples and their governments. The Court also explained how expansive these claims could be when it explained that England’s Discovery claim crossed the entire North American continent ‘from sea to sea’ and that French claims were made to ‘vast territories … on discovery … [even to] country not actually settled by Frenchmen’. Finally, the Court relied on the idea of terra nullius, that Indigenous lands in North America were empty, when it discussed the English ‘title … to vacant lands’.5


  In considering just the real estate or real property right, the US Supreme Court said that a discovering nation gained, among other rights, the right to preempt or preclude other European nations from buying the newly discovered Indian lands. In other words, the discoverer acquired an exclusive option to purchase tribal lands whenever tribes consented to sell. The discovering European country gained a current property right, a current ‘title’ in the lands of the native people; the exclusive right to buy the natives’ occupancy and use rights in their lands at some later date. European countries could even sell or grant this interest in the property to others while the lands were still in the possession and use of the native peoples. European and American governments did this many times in North America and elsewhere. This European title, the power of preemption, limited the real property right of natives and their governments to freely sell their lands to whomever they wished and for whatever price they could negotiate because Discovery granted to the discovering European country the right of preemption. Obviously, preempting American Indian nations from selling their lands as they wished diminished the economic value of their land assets and greatly benefited European countries and settlers. Consequently, Indigenous real property rights and values were severely injured immediately and automatically upon their discovery by Europeans. Indigenous sovereign powers were also greatly affected because their national sovereignty and independence were allegedly diminished by Discovery since the doctrine confined their international diplomatic, commercial, and political activities to only their ‘discovering’ European country.6


  On one esoteric level, Discovery was an international legal principle designed only to control the European nations. Clearly, however, as we will see, Indigenous peoples and nations have felt most heavily its onerous burdens. The political and economic aspects of the Doctrine were developed to serve the interests of European countries by attempting to control European exploration and conflicts. The Doctrine was motivated by greed and by the economic and political interests of European countries to share, to some extent, the lands and assets to be acquired in the New World instead of engaging in expensive wars fighting over them. This is not to say that Europeans did not fight over land in the New World, but they did try to develop a legal principle to regulate exploration and colonization and make it as profitable for Europeans as possible. While they occasionally disagreed over the exact definition of the Doctrine, and sometimes fought over discoveries and power in the New World, one thing they never disagreed about was that Indigenous peoples lost significant property and governmental rights immediately upon their first discovery by a European country.


  One US Supreme Court Justice from the Johnson case demonstrated his clear understanding of the advantages the Doctrine granted Europeans. Justice Joseph Story wrote that Discovery avoided conflicts for European countries and was a ‘most flexible and convenient principle [because] the first discovery should confer upon the nation of the discoverer an exclusive right to the soil, for the purposes of sovereignty and settlement’.7


  The Doctrine has been severely criticized as a fictional justification for the European colonization and subjugation of Indigenous peoples and lands around the world. A close look at the origins and development of this legal principle does leave one thinking more of the adage ‘might makes right’ than of the principled development of law in a singular society where all people share the same rights and obligations. In fact, one might conclude that the legalistic international law Doctrine of Discovery was nothing more than an attempt to put a patina of legality on the armed confiscation of the assets of Indigenous peoples. Chief Justice John Marshall, the author of Johnson v M’Intosh, and his colleague Justice Joseph Story both admitted that the ‘rights’ of discovery were required to be ‘maintained and established … by the sword’ as ‘the right of the strongest’.8


  From the above quotations and the entire Johnson case, we discern that the US Supreme Court’s definition of the Doctrine of Discovery contains ten elements. We state them here so the reader can follow their historical and legal development and application in Europe in the 1400s and to observe the adoption and use of Discovery and these elements by England, English colonial governments, and our four governments.9


  
    1. First discovery. The first European country to discover lands unknown to other Europeans gained property and sovereign rights over the lands. First discovery alone, however, was often considered to create only an incomplete title to newly found lands.

  


  
    2. Actual occupancy and current possession. We will see that Elizabeth I and her advisers added an element to the definition of Discovery that a European country had to actually occupy and possess newly found lands to turn a first discovery claim into a claim of complete title. This was usually accomplished by building a fort or settlement, for example, and leaving soldiers or settlers on the land. Physical possession had to occur within a reasonable length of time after the first discovery to create a complete title to the land for the discovering country.

  


  
    3. Preemption/European title. Discovering European countries acquired a property right of preemption, that is, the sole power and authority to buy the land from the Indigenous peoples and governments. It is a valuable property right. The government that held the power of preemption thus prevented or preempted any other European government from buying the discovered land.

  


  
    4. Indian title or Native title. After first discovery, Indigenous nations and peoples were considered by European legal systems to have lost the full property rights and ownership of their lands. They only retained the occupancy and use rights. Nevertheless, these rights could ostensibly last forever if Indigenous people never consented to sell. But if they ever did choose to sell, they could only sell to the government that held the power of preemption over their lands. Thus, Native title is considered to be a limited ownership right.

  


  
    5. Indigenous nations limited sovereign and commercial rights. After first discovery, Indigenous nations and peoples were also considered to have lost some of their inherent sovereign powers and their rights to free trade and diplomatic relations on an international scale. Thereafter, they were only supposed to deal with the European government that first discovered them.

  


  
    6. Contiguity. Dictionaries define this word to mean the state of being contiguous to, to have proximity to, or to be near to. This Discovery element provided that Europeans had a claim to a reasonable and significant amount of land contiguous to and surrounding their actual settlements and discovered lands. This element became very important when European countries had settlements somewhat close together. In that situation, each country was considered to have rights to the unoccupied lands between their settlements to a point half way between the settlements. Most importantly, contiguity held that discovering the mouth of a river gave a European country a claim over all the lands drained by that river; even if it was thousands of miles of territory such as the Louisiana Territory (defined by the Mississippi River) and the Oregon Country (defined by the Columbia River) in the United States and Canada.

  


  
    7. Terra nullius. This term means a land or earth that is empty or null or void. The phrase vacuum domicilium was also sometimes used to describe this Discovery element. It literally means an empty or vacant home or domicile. Under this element, lands that were not possessed or occupied by any person or nation, or were occupied by non-Europeans but not being used in a fashion that European legal systems understood and/or approved, were considered to be empty and waste and available to be claimed. Europeans were very liberal in applying this definition to the lands of Indigenous peoples. Europeans often considered lands that were actually owned, occupied, and being actively utilized by Indigenous peoples to be vacant and available for Discovery claims if they were not being properly used according to European laws and cultures.

  


  
    8. Christianity. Religion was a significant aspect in the development and application of the Doctrine. Under Discovery, non-Christian peoples did not possess the same human and natural law rights to land, sovereignty, and self-determination as Christian peoples. Indigenous peoples were assumed to have lost many rights upon their discovery by Christians.

  


  
    9. Civilization. The European definition of civilization was an important part of Discovery and the idea of European superiority. Europeans thought that God had directed them to bring civilization, education, and religion to Indigenous peoples and to exercise paternalism and guardianship powers over them.

  


  
    10. Conquest. This element appears to have two different definitions. It definitely referred to the rights Europeans claimed to acquire by winning military victories over Indigenous peoples. We will see that definition reflected in Spanish, English, and American ideas of ‘just wars’ that allegedly justified the invasion, conquest, and acquisition of Indigenous lands in certain circumstances. But that is not the only meaning of this element. The element of ‘conquest’ was also used by the US Supreme Court as a ‘term of art’ or a word with a special meaning.

  


  As defined in Johnson v M’Intosh by the US Supreme Court, conquest also described the property rights Europeans automatically gained over American Indian nations after a first discovery. In essence, the Court considered first discovery to be analogous to a military conquest because the European country claimed political, real property, and commercial rights over the Indigenous peoples just by discovering them. Under European law, however, actual conquest in a military victory did not impact the property rights of the ordinary inhabitants of a conquered country. Instead, the property rights of the individual people were not forfeited or affected and the people were ultimately expected to be absorbed into the culture and life of the conquering country. But the US Supreme Court said that this European theory of conquest could not be applied in America because of the different cultures, religions, and the ‘savagery’ of American Indians. Thus, the Court stated that American Indians and tribes lost some property rights automatically after their first discovery by Europeans as if they had been conquered in a just war. The Court claimed it had to develop this modified theory of the European principle because the Indian nations could not be left in complete ownership of the lands in America.


  B. The Development of the International Law of Discovery


  
    
  


  International law is the body of generally accepted legal principles that allegedly govern the conduct of nations vis-à-vis other nations. The Doctrine of Discovery is one of the earliest examples of international law. It was developed by European countries to control their own actions and potential conflicts over exploration, trade, and colonization in non-European countries. It was also used, as we will see, to justify the domination of non-Christian, non-European peoples and the confiscation of their lands and rights.10


  Scholars have traced the Doctrine as far back as the fifth century AD when, they argue, the Roman Catholic Church and various popes began establishing the idea of a worldwide papal jurisdiction that placed responsibility on the Church to work for a universal Christian commonwealth. This papal responsibility, and especially the Crusades to recover the Holy Lands in 1096–1271, led to the idea of justified holy war by Christians against infidels to enforce the Church’s vision of truth on all peoples.11


  In particular, Pope Innocent IV’s writings in 1240 influenced the famous sixteenth and seventeenth century legal writers Franciscus de Victoria and Hugo Grotius when they began writing about the Discovery Doctrine. Pope Innocent asked whether it was legitimate for crusading Christians to invade infidel lands. He answered yes because these actions were ‘just’ wars fought for the ‘defense’ of the Church. Innocent focused on the legal authority of Christians to dispossess non-Christians of their dominium, their governmental sovereignty and their property. The Pope answered that the non-Christians’ natural law right to elect their own leaders and to own property were qualified by the papacy’s divine mandate to care for the entire world. Since the Church and popes were entrusted with the spiritual health of all humans, that necessarily meant they had a voice in the affairs of all humans. It was a duty, then, for the Church and popes to intervene even in the secular affairs of infidels when they violated natural law. Natural law was, of course, defined by Europeans and the Church.12


  The European and Church development of the principles of Discovery continued most significantly in the early 1400s in a controversy between Poland and the Teutonic Knights to control pagan Lithuania. This conflict again raised questions about the legality of the seizure of infidels’ lands under papal sanction and the legitimacy of the argument that infidels lacked lawful dominium, sovereignty, and property rights. In the Council of Constance, held in 1414, the Teutonic Knights argued that their territorial and jurisdictional claims to Lithuania were authorized by papal proclamations dating from the time of the Crusades. They argued that these papal bulls, or edicts, allowed the outright confiscation of the property and sovereign rights of heathens. The Council, which was called to answer this question, disagreed and accepted Poland’s argument and the interpretation of Pope Innocent IV’s writings that infidels possessed the same natural law rights to sovereignty and property as Christians but that the pope did have the authority to order invasions to punish violations of natural law or to spread the gospel. Consequently, future crusades, discoveries of new lands, and conquests of heathens were supposed to proceed under the legal rule that pagans had natural rights, but that they had to comply with European concepts of natural law or else they risked a European ‘just war’ of conquest and subjugation. The Council of Constance in 1414 had now placed a formal definition on the Christian Doctrine of Discovery. The Church and secular Christian princes had to respect the natural rights of pagans but not if heathens deviated from the European definition of natural law. Commentators have argued that this meant that to be considered civilized a country had to be Christian because ‘Christians simply refused to recognize the right of non-Christians to remain free of Christian dominion’.13


  By the mid-1400s, the advances of Spanish and Portuguese exploration, trade, and conquest raised questions about the control of the island groups off the Iberian coast. The Church became involved and in 1434 Pope Eugenius IV issued a papal bull banning all Europeans from the Canary Islands to protect both the Christian and infidel Canary Islanders. In 1436, though, the King of Portugal appealed the ban on colonizing the Canary Islands. He argued that Portugal’s explorations were actually conquests on behalf of Christianity. The king stated that converting the infidel natives was justified because, allegedly, they did not have a common religion or laws, lived like animals, and lacked normal social intercourse, money, metal, writing, and European style clothing. The king claimed that the Canary Islanders who had converted to Christianity had made themselves subjects of Portugal and had received the benefits of civil laws and organized society. Moreover, the king said that the pope’s ban interfered with the advance of civilization and Christianity which the king had only undertaken out of the goodness of his heart: ‘more indeed for the salvation of the souls of the pagans of the islands than for personal gain …’. The king appealed to the Pope to grant the Canary Islands to Portugal due to the Church’s guardianship duties for infidels.14


  This dialogue helped refine the European definition of the Doctrine of Discovery. This new argument for European and Christian domination of pagans and their lands was not based on the infidels’ lack of dominion or natural rights but was instead based on Portuguese rights of discovery based on the perceived need to protect natives from the oppression of others and to lead them to civilization and religious conversion under papal guidance. Pope Eugenius IV and his legal advisors agreed that under the Roman law of nations (jus gentium) infidels had a right to dominium even though the papacy maintained an indirect jurisdiction over their secular activities. But based on Pope Innocent IV’s writings in 1240, they also agreed that the Church had the authority to deprive pagans of their property and sovereignty if they failed to admit Christian missionaries or if they violated European defined natural law. Pope Eugenius agreed with this extension of papal and Discovery authority and he issued another bull in 1436, Romanus Pontifex, which authorized Portugal to convert the Canary Island natives and to manage and control the islands on behalf of the pope. This bull was reissued several times in the fifteenth century by different popes. Each new bull significantly extended Portugal’s jurisdiction and geographical rights over Indigenous peoples and their lands down the west coast of Africa as Portugal extended the scope of its discoveries and travels. The bull of Pope Nicholas in 1455 was significantly more aggressive because it authorized Portugal ‘to invade, search out, capture, vanquish, and subdue all Saracens and pagans’ and to place them into perpetual slavery and to take their property. These papal bulls demonstrated the meaning of the Doctrine of Discovery at that time. They also recognized the Church’s interest in bringing all humankind to the one ‘true’ religion and authorized Portugal’s work for conversion and civilization while they also recognized Portugal’s title and sovereignty over the lands of infidels ‘which have already been acquired and which shall be acquired in the future’.15


  Under the threat of excommunication if they violated these papal bulls, the Catholic monarchs of Spain had to look elsewhere for lands to explore and conquer. Consequently, Christopher Columbus’ proposal for a westward voyage struck a resonant chord with the Spanish King Ferdinand and Queen Isabella. After studying the legal and scriptural authority for the mission, Spain dispatched Columbus under a contract that stated he would become the Admiral of any lands he would ‘discover and acquire’. Under the precedent of Discovery, the papal bulls, and his contract with the Spanish Crown, it is no surprise that he claimed that his discovery of already inhabited islands in the Caribbean meant that the islands had become Spanish possessions. Ferdinand and Isabella wasted no time in seeking papal ratification of the discoveries. They immediately asked the Pope to confirm Spain’s title to the islands Columbus had discovered. In 1493, Pope Alexander VI issued three bulls confirming Spain’s title. Specifically, in May 1493, he issued Inter caetera divinai which stated that the lands found by Columbus, since they had been ‘undiscovered by others’, now belonged to Ferdinand and Isabella. Pope Alexander also granted Spain any lands it might discover in the future provided that they were ‘not previously possessed by any Christian owner’. Consequently, the Doctrine of Discovery was transported to the New World. The idea that the Doctrine granted European monarchs ownership rights in newly discovered lands and sovereign and commercial rights over Indigenous peoples due to first discovery by European Christians was now established international law, at least to Europeans.16


  Spain and Portugal, though, became concerned about the geographical limits of their possibly conflicting papal bulls. So Spain requested another bull that would clearly delineate its ownership of the islands and lands that Columbus discovered or would discover in the New World. In 1493, Alexander VI again obliged and issued Inter caetera II. The Pope now drew a demarcation line from the north pole to the south pole, 100 leagues (about 300 miles) west of the Azore Islands off the coast of Europe, and granted Spain title under divine authority to all the lands discovered or to be discovered west of the line. This bull also assigned Spain this ‘holy and laudable work’ to contribute to ‘the expansion of the Christian rule’. The pope had thus divided the world for Christian exploration and domination to be carried out by Spain and Portugal. In 1494, these two countries signed the Treaty of Tordesillas and moved the papally drawn line 370 leagues further west (about 1,100 miles) of the Cape Verde Islands. This new dividing line now gave Portugal Discovery rights in part of the New World. Thus, Portugal’s right to colonize and control Brazil was recognized by Spain and Portugal because that land mass lies east of the line drawn by the Treaty of Tordesillas. Today, Portuguese is still the official language of Brazil as Spanish is for the remainder of South and Central America and Mexico.17


  The Church’s interest in expanding Christendom and adding to its wealth, and Spain’s and Portugal’s economic and political interests in acquiring new territories, assets, and colonies had solidified by 1493 under the canon and international law of the Doctrine of Discovery. According to commentators, the Doctrine was recognized to stand for four basic points: 1. the Church had the political and secular authority to grant Christian kings a form of title and ownership in the lands of infidels; 2. European exploration and colonization was designed to exercise the Church’s guardianship duties over all the earthly flock, including infidels; 3. Spain and Portugal held exclusive rights over other European, Christian countries to explore and colonize the entire world; and, 4. the mere sighting and discovery of new lands by Spain or Portugal in their respective spheres of influence and the symbolic possession of these lands by undertaking the rituals and formalities of possession, such as planting flags or leaving objects to prove their presence, were sufficient to create rights in these lands. The law of Discovery, as it applied between Europeans, was thus well settled by the Church, Portugal, and Spain by 1493.18


  Portugal and Spain long argued that their rights of Discovery arose from their explorers merely visiting the lands of non-Christians and performing the rituals of symbolic possession. Even as late as the 1790s, a Spanish expedition in North America used the traditional rituals of Discovery and the taking of symbolic possession of land by marking trees and engraving stones with the name of King Charles IV. These countries claimed that these rituals of possession were sufficient to establish their legal rights to newly found lands. Spain and Portugal were delighted with this argument because the papal bulls and first discovery gave them an almost exclusive right to explore and claim the entire non-Christian world. England and France, as we will see, thought differently, although even these countries also engaged in making Discovery claims based only upon first discovery and performing Discovery formalities and rituals.19


  Notwithstanding these well-established principles of Discovery, a serious debate arose within Spanish legal and religious circles as to the authority for the Crown’s rights against the Indigenous peoples of the New World. This dispute led the king to seek legal opinions on the legitimacy of papal authority as the sole basis for Spain’s titles. He also convened a group to draft regulations to control future Spanish discoveries and conquests. The priest Franciscus de Victoria became involved in these discussions. He was the king’s lead advisor, held the first chair in theology at the University of Salamanca for twenty years, and is considered to be one of the earliest writers in international law. In 1532, Victoria delivered a series of influential lectures entitled ‘On the Indians Lately Discovered’. In the lectures, he accepted the idea that Indigenous peoples had natural rights and that title to their lands could not pass to Europeans by Discovery alone because Indians were free men and the true owners of the lands they possessed under their natural law rights. This principle led him to three conclusions regarding the Spanish explorations and claims in the New World. According to one professor, Victoria’s conclusions were ‘adopted essentially intact as the accepted European Law of Nations on American Indian rights and status’. First, Victoria said that the natives of the Americas possessed natural legal rights as free and rational people. Second, the Pope’s grant of title to Spain to the lands in the Americas was invalid and could not affect the inherent rights of the Indigenous peoples. Third, any violations by the natives of the natural law principles of the Law of Nations (as defined by Europeans) might justify a Christian nation’s conquest and empire in the New World.20


  Victoria’s first two conclusions sound treasonous because they rejected Spain’s land titles in the New World if the titles were based solely on papal grants. It sounds as though Victoria was dismissing the Doctrine of Discovery. But what Victoria did actually strengthened Spain’s claim to title, empire, and rights against other Europeans and against the Indigenous peoples in the New World. Victoria transferred Spain’s claims from being based solely on papal authority to a firmer foundation based on the ‘universal obligations of a Eurocentrically constructed natural law’. In fact, by applying European natural law to the New World and Indigenous peoples and nations, Victoria greatly benefited Spain. In essence, Victoria reasoned that natives were required to allow Spaniards to exercise their natural law rights in the New World. These rights included the right of Spanish explorers to travel to foreign lands, to engage in trade and commerce in native lands, and to take profits from items Indigenous peoples apparently held in common, like minerals. Native peoples also had to allow Spain to send missionaries to their territories to preach the gospel. Victoria’s conclusion, which strengthened Spanish claims, was that if infidels prevented the Spanish from exercising any of their natural law rights then Spain could ‘protect its rights’ and ‘defend the faith’ by waging lawful and ‘just wars’ against Indigenous peoples. It is striking how similar this definition of Discovery is to the justifications put forth for the holy wars of the Crusades.21


  Furthermore, while Victoria rejected the idea of papal sanction as the sole authority for Spain’s title in the New World, he also created an enormous loophole for Spain. His reasoning that Indigenous peoples were bound by European definitions of the natural law rights of the Spanish was an ample excuse to dominate, defraud, and then engage in ‘just wars’ against any native nations that dared to stop the Spanish from doing whatever they wished. Consequently, Victoria limited the freedoms and the rights of the Indigenous peoples of the Americas by allowing Spain’s natural law rights to trump native rights. The legal regime envisioned by Victoria was just as destructive to Indigenous sovereignty and property interests, if not more so, than the earlier definition of Spain’s authority in the New World as being based solely on papal authority.


  An interesting example of Spanish natural law rights in the New World was demonstrated by the regulations drafted by the group the king convened to consider future Spanish discoveries. The best known regulation this group drafted was the Requerimiento. This document informed New World natives that they must accept Spanish missionaries and sovereignty or they would be annihilated. Spanish explorers were required to read the document to Indigenous peoples and nations before hostilities and ‘just war’ could legally ensue. The Requerimiento informed the natives of their natural law obligations to hear the gospel and that their lands had been donated to Spain. If the natives refused to acknowledge the Christian Church, the Spanish King, and admit priests, then Spain was justified in waging ‘just war’ on them. Many conquistadors must have worried that this preposterous document would actually convince Indigenous peoples to change religions and accept Spanish rule and prevent the explorers from gaining conquests and riches because they took to reading the document aloud in the night to the trees or they read it to the land from their ships. They considered this adequate notice to the natives of the points in the Requerimiento. So much for legal formalism and the free will and natural law rights of New World Indigenous peoples.22


  C. England and the Doctrine of Discovery


  
    
  


  England became heavily involved in the development of the principles of Discovery after 1493, and that is the time period that we will focus on. But this does not mean that conquest and using law and legal principles to colonize foreigners was anything new to the English Crown. In fact, England had long used the imposition of its laws, legal system, and religious authority in an attempt to control and rule Ireland.


  In 1155, Adrian IV, the only English pope, purportedly issued a papal bull or edict known as Laudabiliter granting King Henry II of England dominion and lordship over Ireland and the authority to invade the country to curb church excesses. The English invasion of Ireland then followed in 1167–1171 and Henry II claimed sovereignty due to papal authority. He ultimately received the submission of the Irish kings in Dublin, Pope Alexander III ratified the grant of Ireland to Henry II in 1172, and the Irish bishops accepted that decision.23


  Henry VIII’s break with the Catholic Church in 1529–1535 led him to search for alternate grounds to claim Ireland rather than relying on papal authority. His advisors and various commentators claimed that conquest would justify England’s dominion over Ireland so Henry reconquered some parts of Ireland and established permanent plantations of English settlers. On the other hand, his daughter Queen Mary, a Catholic, looked directly to the pope to ratify her ownership of Ireland. In 1555, Pope Paul IV issued a bull that named Mary the monarch of Ireland. Yet again, it was only natural that Mary’s successor Elizabeth I, a Protestant, did not want to rely on papal orders or authority for her claim to Ireland. Between 1559 and 1561, the English Parliament re-established the Churches of England and Ireland and named Elizabeth as their ‘Supreme Governor’. She thereafter commenced a war of conquest against Ireland that resulted in victory six days after her death in March 1603.24


  It is important to note though that under papal authority, the invasion of 1171, English reconquest, and royal and parliamentary authority in the late sixteenth and early seventeenth centuries, England used its law in an attempt to supplant Irish law and to help effectuate the English domination of Ireland. As many scholars have noted, including William Blackstone in 1763, the Irish Brehon law system was purposely eclipsed by English law and legal systems after the invasion of 1171 and then almost totally replaced by English law in the seventeenth century as the Crown established control over Ireland. With this type of precedent, it is no surprise that English colonies, courts, and colonists also ignored Indigenous legal and property rights regimes around the world and worked to impose English law systems on native nations. In fact, one professor argues that Elizabethan England used its colonizing and legal efforts in Ireland to develop its expertise in empire and colonization and applied the same strategies in North America.25


  After developing a taste for foreign empire in Ireland, England became a strong advocate of the Doctrine of Discovery and began using that international law to claim the rights and powers of first discovery, conquest, and title in North America. England thereafter claimed for centuries that John Cabot’s 1496–1498 explorations and discoveries along the coast of North America, from Newfoundland to Virginia perhaps, gave it priority over any other European country even including Spain’s claims under the papal bulls and the first discovery of the New World via Columbus. In fact, one English author wrote in 1609 that James I’s rights in America were based on a ‘right of discovery’. England also later contested Dutch settlements and trading activities in the modern day American states of New York, New Jersey, and Pennsylvania based on England’s claims of ‘first discovery, occupation, and … possession’ by its explorers and colonial settlements.26


  England’s claims to first discovery in North America did not go unchallenged, however. France claimed that its alleged first discoveries of parts of Canada and the United States established its overriding legal claim to ownership and sovereignty. In 1627, Louis XIII discussed France’s ‘newly discovered lands’ in the New World, and detailed accounts of Jesuit activities in New France demonstrate the common understanding of the principles that first discovery and possession of territory inhabited only by non-Christians created legal claims for European kings to sovereignty, title, and jurisdiction. In 1670–1672, for example, Jesuits wrote that they had taken possession of land near the Great Lakes by ‘observing all the forms customary on such occasions’. These priests had undertaken the accepted Discovery rituals to establish France’s claim. Other Jesuits also argued that France had discovered and ‘taken actual possession of all the country’ years before the English arrived and thus France owned the area because ‘no Christian had ever been [here] … [and] this hitherto unknown region [was] brought … under [French] jurisdiction’. France and England were unable to settle their Discovery claims and ultimately fought a ‘world war’ in 1754–1761, which is known in the United States as the French and Indian War and elsewhere as the Seven Years War, over conflicting rights in North America and elsewhere. In the treaty that ended the war in 1763, France transferred its Discovery claims in Canada and east of the Mississippi River in America to England, and granted its Discovery claims to lands west of the Mississippi River to Spain.27


  In addition to their conflicting Discovery claims in the New World, France and England also faced an additional problem regarding their exploratory and colonization interests. Both England and France were Catholic countries in 1493 and their monarchs were very concerned with infringing Spain’s rights in the New World, violating Alexander VI’s papal bulls, and running the risk of excommunication. But they were also anxious to get their share of these new territories and assets. Therefore, the legal scholars of England and France analysed canon law, the papal bulls, and history, and devised slightly new theories of Discovery that allowed their countries to explore and colonize the New World. Not surprisingly, Europeans were always very creative at interpreting Discovery in ways that benefitted their own situations and interests.


  The new legal theory, primarily developed by English legal scholars, argued that the Catholic King Henry VII of England would not violate the 1493 papal bulls, which had divided the world for the Spanish and Portuguese, if English explorers confined themselves to claiming lands that had not yet been discovered by any other Christian prince. This new reading of Discovery was further refined by Elizabeth I and her legal advisers in the 1580s when they added a crucial new element to the international law. They argued that the Doctrine required that a European country had to actually occupy and possess non-Christian lands to perfect their Discovery title to discovered lands. This seemed logical because any country could falsely claim first discoveries, as European countries occasionally did. This type of problem, and the problems created for France and England from the papal bulls, were solved by the new requirement of actual occupation and possession. Under this element of Discovery, there should be no argument about who held the legal rights to non-Christian lands; it only came down to whether a European country was in actual possession of the territory at the time French and English explorers arrived.


  It is interesting to consider why England and Elizabeth I worried at all about the papal bulls and complying with the international law of Discovery. Elizabeth was excommunicated in 1570 and seemingly had nothing to fear from violating the papal bulls of 1493 that divided the world for Spain and Portugal. But she and her government decided to comply as closely as possible with this law. It seems correct to conclude that Elizabeth was not worried about religion and the approval of the Pope. What she no doubt wanted was for England’s Discovery claims in foreign lands to be recognized and respected by the international community of nations so she must have decided to comply with international law as far as possible.


  Consequently, Henry VII, his granddaughter Elizabeth I, and her successor James I, and other English monarchs repeatedly instructed their explorers to comply with the law of Discovery and to seek out, claim, and colonize lands ‘unknown to all Christians’ and ‘not actually possessed of any Christian prince’. In the 1606 First Charter of Virginia and the 1620 Charter to the Council of New England, James I granted his colonists property rights in America because the lands were ‘not now actually possessed by any Christian Prince or People’ and ‘there is noe other the Subjects of any Christian King or State … actually in Possession … whereby any Right, Claim, Interest, or Title, may … by that Meanes accrue’. English monarchs also invoked other elements of Discovery when they granted colonial charters in America because they ordered their colonists to take Christianity and civilization to American Indians for the purpose of ‘propagating Christian Religion to those [who] as yet live in Darkness and miserable Ignorance of the true Knowledge and Worship of God, and [to] bring the Infidels and Savages, living in those Parts, to human civility, and to a settled and quiet Government …’. King James also recognized the contiguity element of Discovery, the extent of land that could be claimed by actual possession, when he granted the Virginia colonists the right to own the lands, woods, and rivers within 100 English miles around the sites where they actually built settlements.28


  England and France thus added to the Doctrine the element of actual occupancy and possession as a requirement to establish European claims to title by Discovery and they applied this new element in their dealings with Spain and Portugal. For example, Elizabeth I wrote to the Spanish minister in 1553 that first discovery alone ‘cannot confer property’. England repeatedly argued in 1580, 1587, 1600, and 1604 that it could colonize any lands where Europeans were not in possession. In addition, in the 1550s both England and France tried to negotiate treaties with Spain and Portugal to settle issues regarding discoveries in the New World. France insisted on a right to trade in the West Indies while Spain relied on its papal title and argued for monopoly rights to the entire region. The Spanish negotiators reported to their king that they could not convince the French to stay away from ‘such places which are discovered by us, but are not actually subject to the King of Spain or Portugal. They are willing only to consent not to go to the territories actually possessed by your majesty or the King of Portugal.’29


  This debate over the exact definition of some of the elements of Discovery demonstrates that European countries often argued for the definition of Discovery that best fit their particular situations and interests. In fact, in contrast to their usual arguments, England, France, and Holland sometimes tried to claim new lands based only on first discovery and ‘symbolic possession’ established by performing the rituals of Discovery. For instance, in 1642 Holland ordered an explorer to take possession of new lands by planting posts and hanging plates to ‘declare an intention … to establish a colony’. In 1758, a French explorer claimed Tahiti based on first discovery and by symbolic possession and the performance of Discovery rituals. In 1770, English King George III instructed Captain James Cook to find uninhabited lands and to ‘take possession of it for His Majesty by setting up proper marks and inscriptions as first discoverers and possessors’. In 1774, Cook even erased Spanish marks of possession in Tahiti and made his own marks to prove English possession and ‘ownership’ of the island. Upon hearing of this action, Spain immediately dispatched explorers to re-establish Spain’s claim by restoring its marks of symbolic possession. These almost comic episodes of trying to prove who ‘owned’ what had real world implications under the Doctrine of Discovery.30


  In 1776–1778, Captain Cook also engaged in symbolic possession activities in today’s British Columbia, Canada. He claimed to take possession of specific areas by performing Discovery rituals such as leaving English coins in buried bottles. Another example of this type of conduct and ritual is that at least three times France claimed symbolic possession of lands in America by burying inscribed lead plates. In 1742–1743, French explorers buried a lead plate at the mouth of the Bad River and some time before 1763 a combined Spanish and French mission ran a boundary line up the Sabine River and built a small fort and ‘buried some leaden plates’. Also, in 1749, a French military force travelled throughout the Ohio country in America to renew France’s 1643 Discovery claim to the territory. The French ‘buried small lead plates … “as a monument” … “of the renewal of possession” ’. The English noted this French effort and the Discovery claim: ‘It appears by a leaden plate found by the Indians upon the River Ohio, in the year 1749, that the Crown of France assumes a Right to all the Territories lying upon that River.’31


  The fact that European countries claimed lands by hanging and burying plates and coins, and painting signs and planting their crosses and flags in the soil is not a surprise. It was really the only option they had to claim ownership in situations where they were just passing through a new territory. Moreover, this type of conduct was a direct analogy to the feudal formalities used to transfer land ownership in the days before written deeds and title insurance offices. In fact, to demonstrate the sale of land in England up to the middle of the seventeenth century, a buyer and seller would engage in a ritual called livery of seisin. This was the process in which the possession and ownership of land was transferred and delivered to a new owner. It was accomplished by a ritual performed on the land itself and in the presence of neighbours and witnesses. The transfer of ownership was demonstrated by the former owner turning over some dirt with a shovel and handing a clod of dirt or a twig from the property to the new owner for the witnesses to observe. Europeans followed these same types of procedures when they utilized the analogous rituals of making Discovery claims to new lands.32


  England also developed another element of Discovery to justify its alleged right to the lands of Indigenous peoples. This was the principle called terra nullius (a land or earth that is null or void), or vacuum domicilium (an empty, vacant, or unoccupied house or domicile). This element stated that lands that were not occupied by any person or nation, or which were actually occupied but were not being used in a manner that European legal systems approved, were considered to be available for Discovery claims. One scholar defined terra nullius as having two definitions: ‘a country without a sovereign recognized by European authorities and a territory where nobody owns any land at all’. Another author stated that terra nullius defined areas that were populated by inhabitants who were not members of the family of nations and not subject to international law. Europeans did not recognize the sovereignty or property rights of such ‘noncivilized’ peoples to the lands they occupied. Needless to say, ‘Europeans regarded North America as a vacant land that could be claimed by right of discovery’.33


  England and France, for example, no doubt developed these additional elements of Discovery because they could not rely on papal grants to trump the rights of the native inhabitants to their lands in the New World. Consequently, England and France developed and relied on two new Discovery factors: first, land was available for their claims if other European countries were not in actual occupancy and possession when English or French explorers arrived, and second, land was available for taking from Indigenous peoples even if they were currently occupying and using the land if it was considered legally vacant, empty, or terra nullius. The development of these additional elements of Discovery demonstrated the creativity and adaptability that Europeans used to make the Doctrine work in favour of their particular situations.


  In conclusion, it is obvious that England and all the European countries that engaged in exploration and colonization utilized the international law Doctrine of Discovery and its elements. The Doctrine was widely accepted and applied by Europeans as the legal authority for colonizing the lands of Indigenous peoples and for dominating the native inhabitants and governments. Europeans occasionally disagreed over the exact meaning of Discovery, and even sometimes violently disputed their divergent claims; but one principle they never disagreed about was that the Indigenous peoples and nations lost sovereign, commercial, and real property rights immediately upon their ‘discovery’ by Europeans.


  * * *


  In Chapter 2, we examine how the Discovery Doctrine was adopted into American colonial and state law, and then into the US Constitution, federal laws, executive branch, and finally by the US Supreme Court in Johnson v. M’Intosh in 1823.


  Chapter 3 shows how throughout American history the US government, state governments, and US citizens relied on Discovery principles in claiming and acquiring the lands and rights of the native governments and peoples who occupied and owned the lands that now comprise the United States.


  Chapter 4 begins by discussing Indigenous conceptualizations of land, legal orders, and governmental authorities. Addressing Indigenous land in the context of familial relationships, the chapter proceeds to address problems with the reconstruction of land history and the requirement of Indigenous inclusion in the dialogue. Interpreting the Doctrine of Discovery and European legal imperialism as antecedents to the construction of Canadian false understandings of Indigenous inhumanity, Chapter 4 provides readers with the opportunity to identify and examine colonial constructions of Indigeneity and the disregard for Indigenous land relationships, legal orders, and notions of sovereignty as precursors to settlement on Indigenous territories in the land that has become known as Canada. The chapter proceeds to examine Canadian constitutional doctrine, early treaties between First Peoples and settlers, Canadian legislation, and early case law in order to determine to what degree Canadian legal understanding about Indigenous peoples and Indigenous land relationships has been informed by the Doctrine of Discovery.


  Chapter 5 looks at the Contemporary Resonance of the Imperial Doctrine. Reviewing contemporary documentation, including Canadian constitutional provisions, Canadian principles of treaty interpretation, Canadian case law, and the Canadian policies related to land claims and other Agreements, the work builds upon the previous chapter in assessing the Doctrine of Discovery prevalence and bases for the understandings reached by Canadian lawmakers, the judiciary and negotiators. Assessing the body of information to determine the nature and influence of Doctrinal presumptions and Doctrinal informed understandings of Canadian legal supremacy and rightfulness, the author addresses Indigenous legal and governmental authorities and orders to contextualize and ground the analysis and arrive at an understanding of the requirements of reconciliation in a pluralistic and contemporary context.


  Chapter 6 explores the way in which the Doctrine of Discovery was used to justify the assertion of British sovereignty over Australia and continued to be used to justify its colonization. It looks particularly at the development of the legal fiction of terra nullius.


  Chapter 7 explores the continual adoption of the principles of the Doctrine of Discovery into contemporary Australian law. It looks at the overturning of the terra nullius principle in 1992 but looks at the way in which the Doctrine of Discovery still leaves a legacy in Australian law whereby the rights of Indigenous people are unprotected.


  Chapters 8 and 9 turn to focus on the assertion of the Doctrine of Discovery in the South Pacific country of Aotearoa New Zealand. First discovered by Māori, it had been their home for some hundreds of years before the British began to visit their shores and eventually claim sovereignty of the lands via a treaty of cession but with actions steeped in a Discovery mindset. Chapter 8 discusses the signing of the Treaty of Waitangi in 1840 and traverses the early case law. Chapter 9 explores how Discovery and its elements have continued to haunt contemporary legal and political reasoning in Aotearoa New Zealand. It focuses on case law post 1970, Treaty of Waitangi claim settlements concerning national parks and the foreshore and seabed, and the constitutional standing of the Treaty of Waitangi. These case studies highlight the still permeating influence of the Doctrine of Discovery in Aotearoa New Zealand.


  Chapter 10 provides concluding remarks by drawing on comparative law to illustrate the combined pervading power of the Doctrine of Discovery in the English colonies of Australia, Canada, Aotearoa New Zealand, and the United States. The ten elements of Discovery outlined in Chapter 1 provide the perfect structure to better understand that while differences in application in these four countries occurred, the overall sentiment is very similar. Discovery is a dangerous fiction that if not tackled will continue to undermine attempts to create a better, reconciled Crown-Indigenous future.


  * * *


  We hope that by analysing the use of the Doctrine of Discovery by our four countries readers will more fully understand the histories and legal regimes of these four ex-English colonies and better appreciate the situations, conditions, and legal, political, and social rights of the Indigenous peoples and nations in those countries. We cannot ignore the modern day relevance of this ancient international law doctrine and the amazing fact that Discovery is still a major part of the law of our countries and the daily lives of Indigenous peoples and governments. Clearly, Discovery continues to play a very significant role in the law and policies of our four countries and restricts the property, governmental, and self-determination rights of the Indigenous peoples and nations.


  The governments and citizens of Australia, Canada, New Zealand, and the United States need to carefully examine their continuing use of Discovery against their native citizens and nations. The cultural, racial, feudal, and religious justifications that created Discovery should not and cannot continue to be applied in modern day legal and political affairs with Indigenous peoples. The Doctrine of Discovery is not just an obscure relic of the histories of our countries. And it is not just a mistake of the past that cannot be corrected today. The Doctrine of Discovery needs to be addressed and eliminated from the modern day life and law of our four countries.


  We are very encouraged by the recent actions of several churches in responding to requests by Indigenous peoples and others to reject Discovery. In July 2009, the Episcopal Church adopted a resolution entitled ‘Repudiate the Doctrine of Discovery’ at its 76th General Convention in California. The resolution states that Discovery creates ‘destructive policies … that lead to the colonizing dispossession of the lands of indigenous peoples and the disruption of their way of life … ’. The Church called on the United States to review its ‘historical and contemporary policies that contribute to the continuing colonization of Indigenous Peoples’ and for Queen Elizabeth II to ‘disavow, and repudiate publicly, the claimed validity of the Christian Doctrine of Discovery … ’. Furthermore, in September 2009, a Quaker group disavowed the Doctrine and voiced its support for the United Nations Declaration on the Rights of Indigenous Peoples. The Indian Committee of Philadelphia Yearly Meeting of the Religious Society of Friends issued a resolution that ‘renounces the Doctrine of Discovery, the doctrine at the foundation of the colonization of Indigenous lands, including the lands of Pennsylvania. We find this doctrine to be fundamentally inconsistent with the teaching of Jesus, with our understanding of the inherent rights that individuals and peoples have received from God, and inconsistent with Quaker testimonies of Peace, Equality, and Integrity.’ And in December 2009, at the parliament of the World’s Religions conference in Australia, delegates expressed their concerns about Discovery in a document that, among other things, called on Pope Benedict XVI to ‘repudiate the papal decrees that legitimized … the dehumanized Doctrine of Christian Discovery … ’.34


  We hope that other churches and governments all around the world will also take up this call to review the use of the Doctrine of Discovery in law and policies against Indigenous peoples and to take substantive actions to correct the egregious results of Discovery.


  


  2

  The Legal Adoption of Discovery in the United States


  
    
  


  The legal evidence of American history shows that the establishment of the 13 original English colonies and the 13 original American states and the creation and expansion of the United States thereafter was based on the Doctrine of Discovery. The American Founding Fathers were well aware of this international law and utilized it while they were part of the colonial English system. They then naturally continued to use Discovery as the law of the new United States. From Benjamin Franklin and Presidents George Washington and Thomas Jefferson onward, American leaders used Discovery to justify their claims of property rights and political dominance over the Indian nations and citizens. In particular, Thomas Jefferson had a working knowledge of Discovery and used it against the Indian nations within the original 13 states, in the trans-Appalachia area, the Louisiana Territory, and the Pacific Northwest. The United States used the elements of the Doctrine to argue to Russia, Spain, and England for four decades that the United States owned the Pacific Northwest under international law. The United States justified its claim on the first discovery of the Columbia River in the Northwest by the American Robert Gray in 1792, the first inland exploration and occupation of the territory by the Lewis and Clark expedition in 1805–1806, and then the building of the trading post of Astoria at the mouth of the Columbia in 1811, the first permanent non-Indian settlement in the Northwest.1


  All the European countries that colonized North America imported the international law Doctrine of Discovery to justify their actions and relationships with the Indigenous nations and peoples. It is no surprise that the North American colonists and colonial governments also expressly adopted and applied Discovery to their interactions with American Indians and their governments. We will see that the English colonies, the 13 original American states, and then the various permutations of the US federal government all used the legal framework of Discovery to deal politically, diplomatically, and commercially with the American Indian nations.


  A. American Colonial Law of Discovery


  
    
  


  The Doctrine of Discovery was the international law under which America was explored and was the legal authority the English Crown used to establish colonies in America. Discovery allegedly passed ‘title’ to Indian lands to the Crown and preempted sales of these lands to any other European country or individual and granted sovereign and commercial rights over Indian nations to the Crown and its colonial governments. For example, a 1622 letter to the Virginia Company of London recounted that the colony was the King’s property because it was ‘first discouered’ at the charge of Henry VII by John Cabot in 1497 who ‘tooke possession thereof to the Kings vse [use]’. A Virginia legislative committee repeated this Discovery principle in a 1699 report. Additionally, a history of the state of New Jersey in 1765 defined English claims as being based on Cabot’s voyage and discovery, subsequent English possession, and ‘from the well known Jus Gentium, Law of Nations, that whatever waste or uncultivated country is discovered, it is the right of that prince who had been at the charge of the discovery’. This author also stated that discovery of such lands ‘gives at least a right of preemption, and undoubtedly must be good against all but the Indian proprietors’. Moreover, Benjamin Franklin, one of America’s most prominent Founding Fathers, stated at the Albany NY Congress in 1754 that ‘his Majesty’s title [in] America appears founded on the discovery thereof first made, and the possession thereof first taken, in 1497’. Consequently, American colonists in the 1600s, Benjamin Franklin in 1754, and an historian in 1765 all plainly relied on the elements of the Doctrine of Discovery to prove the English Crown’s title to the lands in the 13 American colonies. The elements of Discovery, such as first discovery, terra nullius, possession, and the power of preemption were well known and applied by the colonists.2


  1. Colonial statutory laws


  
    
  


  The English colonists and their governments established political and diplomatic relationships with tribal governments and dealt with them as sovereign entities from the beginning of European settlement. The colonists assumed that the Crown legally held the Discovery power over tribes and that the colonies were authorized to conduct political affairs and property transactions with the Indian nations under the authority granted to the colonies in their royal charters. All 13 colonies enacted numerous laws exercising this delegated authority to purchase Indian lands, protect their exclusive right of preemption to buy Indian lands, exercise limited sovereignty over tribes, and to grant titles in Indian lands to others even while Indians were occupying and using their lands. A Pennsylvania state court demonstrated this thinking in 1813: ‘The royal charter did indeed convey to William Penn an immediate and absolute estate in fee [over Indian lands].’3


  The English colonies spent an enormous amount of time over more than 150 years in dealing with Indian affairs and enacted an enormous number of laws concerning Indians, their governments, and Discovery issues. We will only highlight a limited number of the colonial era laws to observe the use of Discovery and its elements by the English colonial governments and to trace the adoption of Discovery in American law.


  The colonial laws regarding Discovery, Indians, and tribal governments fall into four general categories. First, each colony enacted multiple statutes exercising the preemption right to regulate sales of Indian lands. Second, the colonies tried to control all trade and commercial activities between Indians and colonists. Third, several colonies created trust relationships to allegedly benefit tribal nations because they apparently felt a responsibility to protect Indians and help them progress to a ‘civilized’ state. Finally, several colonies passed laws to exercise the sovereign authority they assumed Discovery had granted them over Indian nations.


  In addition to the 1622 Virginia Company letter mentioned above, one of the earliest examples of an express claim to legal Discovery powers was demonstrated by the Maryland colony in 1638 when it enacted a law to control trade with Indians. The Act stated that its specific legal authority was based on the Crown’s ‘right of first discovery’ whereby the King had ‘became lord and possessor’ of Maryland and had gained outright ownership of the land. This is an accurate statement of the legal and sovereign rights that the Doctrine purportedly passed to a discovering European country.4


  The first category of Discovery-related laws concerned governmental attempts to exercise the preemption power to regulate Indian land sales. The fourth president of the United States, James Madison, recognized the importance of preemption to colonial governments. He wrote in 1783 and in 1784 to James Monroe, the fifth US president, that ‘pre-emption … was the principal right formerly exerted by the Colonies with regard to the Indians [and] that it was a right asserted by the laws as well as the proceedings of all of them … ’. This was undoubtedly true because all 13 colonies repeatedly enacted laws declaring preemption as their governmental prerogative. The colonies exercised preemption by requiring individuals to get licences or the permission of the legislative assembly or governor to buy, lease, or occupy Indian lands and the colonies declared all sales or leases of Indian lands without prior governmental approval to be null and void. Most colonies also imposed forfeitures and heavy fines on unapproved land purchases. Consequently, by enacting these laws over 15 decades, the colonial governments applied the Doctrine of Discovery and preemption to sales of Indian lands so that only the colonial government could buy or regulate the purchase of such lands. They were working to create a managed and orderly advance of their borders, maintaining a profitable and beneficial trade with Indians, keeping the peace with powerful tribes, and enforcing the power of Discovery against their own citizens, other colonies and countries, and against the Indian nations.5


  The colonial governments also used the terra nullius, or vacant lands, element of Discovery. They did this even though much of the allegedly ‘vacant land’ was owned and utilized by Indian people. One chaplain for the Virginia Company even asked: ‘By what right or warrant can we enter into the land of these Savages [and] take away their rightful inheritance … ?’ The stock answer was terra nullius. ‘In order to justify the expropriation of indigenous populations, the British colonists came up with a distinctive rationalization, the convenient idea of ‘terra nullius’, nobody’s land.’ The colonists helped themselves to as much land as they could because, as one early governor of Virginia stated, their first work was the ‘expulsion of the Savage’. Similarly, the English philosopher John Locke said that if Indians resisted the expropriation of their lands they should ‘be destroyed as a Lyon or a Tyger, one of those wild Savage Beasts, with whom Men can have no Society or Security’. We will see this analogy of Indians to animals repeated in President George Washington’s statement calling Indians ‘the Savage as the Wolf’. Thus, while relying on the Discovery legal principle of terra nullius, several colonies such as Virginia in 1676, 1688, and 1699 defined lands that they considered vacant to be available for colonial disposal while they ignored Indian rights.6


  The second category of colonial laws regarding Indians demonstrated the colonies’ assumption of sovereign and superior positions over tribal governments to control all commercial relationships between colonists and Indians. The colonies enacted dozens of statutes regarding Indian commercial issues including requiring licences for colonists who wanted to trade with Indians (a legal requirement that is still federal law to this day). The colonies hoped to control the trade of weapons and alcohol to Indians and to prevent fraudulent trade practices because these activities often caused friction and conflicts.7


  In the third category of laws, many colonies established trust or fiduciary like relationships with tribes, ostensibly to protect tribal interests. This idea probably arose from English and French monarchs charging their colonists with responsibilities to civilize and Christianize North American Indians. Colonies might also have been attempting to keep the peace by treating Indian nations fairly. One suspects, however, that the real motivation was not a concern for Indian rights but to serve the Discovery idea that colonial governments had ultimate control over all dispositions of tribal lands, control over all tribal/colonial relationships, and a role in civilizing and converting Indians. It is also possible that these trust situations were actually shams and nothing more than another attempt to acquire tribal assets easily and cheaply. Many of these statutes, for example, allowed specifically named colonial citizens to control tribal property.8


  Many colonies also enacted a fourth category of laws in which they read the Discovery Doctrine and the Crown’s power very expansively to include Crown and colonial sovereignty over Indian tribes and individual Indians. In an extreme application of ethnocentrism, some colonies assumed that Indians had become subjects of England and that Indian nations had become the King’s tributaries due to Discovery. In several instances, in a perverse twist on the preemption element, colonial laws even required tribes to apply to the Crown or colony for a deed to their own lands. Colonies maintained that they had the authority to grant tribes titles to land, to restrict the movements of individual Indians, and to force tribal chiefs to pledge loyalty to colonial governments.9


  The sheer breadth of the subject matter and the hundreds of laws relating to Discovery issues that were enacted by the 13 colonies demonstrates the express and unanimous acceptance of the elements of Discovery such as first discovery, preemption and European title, Indian title, limited tribal sovereignty, terra nullius, and the alleged superiority of European civilizations and religions. The English colonies all adopted the idea that they held and could exercise the power of Discovery over the Indian nations. Discovery and its elements were so widespread and accepted in colonial times that Indian individuals and tribal nations were often aware of how their rights were defined by the colonists and by Discovery. Tribes often argued against these Eurocentric principles. Some tribes claimed the Discovery right of conquest themselves over the lands of other Indian nations, some Indian leaders argued that Europeans could not trade tribal property rights back and forth, and the Mohegan Nation even sued in colonial and Royal courts for over 100 years to stop the application of Discovery against its lands. Notwithstanding tribal views on property rights and their occupation of land for centuries, the colonial governments enacted hundreds of laws adopting the elements of Discovery.10


  2. Colonial courts


  
    
  


  There are only a few colonial era court cases that directly address Discovery issues. One commentator, however, reports that the second most important category of cases the colonial courts heard concerned the laws governing interactions with Indians that we have just discussed. The colonial courts, then, were actively involved in issues of Discovery and this further demonstrates the widespread understanding and use of the Doctrine by the colonial governments and colonists.11


  The most relevant English case of the era was Calvin’s Case from 1608. Calvin, a Scotsman, petitioned an English court to restore his ownership of land that he claimed had been unjustly taken from him by an Englishman named Smith. Smith argued that Calvin was an alien, being a Scotsman, and since Calvin owed no allegiance to the King he did not even deserve an answer to the suit he brought in an English court. The Court reasoned that since infidels are the perpetual enemies of the King and all Christians, they are unfriendly aliens and cannot use the King’s courts. The Court also inferred that military conquest of infidel lands gave a Christian king outright title to their lands whereas, in contrast, a similar conquest by one Christian king of another Christian domain did not alter the property rights of the conquered people. Consequently, this court defined the conquest element of Discovery in the same way we perceive it defined in the US Supreme Court case of Johnson v M’Intosh from 1823. This loss of title that infidels suffered from conquest was apparently first defined in English law in Calvin’s Case.12


  The element of conquest became an important issue in colonial courts and especially in a Connecticut colonial case that lasted from the 1640s to 1773. In this case, the Mohegan Indian Nation sued Connecticut over land rights for 130 years. The tribe won a court judgment in 1705 but finally lost the appeal to the King’s Privy Council in 1773. The parties litigated issues concerning the ownership of Mohegan lands, the significance of the colony’s military conquest of the neighbouring Pequot Tribe, the validity and meaning of Connecticut laws that prohibited purchases of tribal lands, and the significance of land conveyances by tribal chiefs to colonists. Over many decades, the parties argued in various courts the meaning of Discovery elements such as conquest, preemption, the right to purchase Indian lands, and the Connecticut laws that declared void individual purchases of Indian lands. This case was called by one attorney of the time ‘the greatest cause that ever was heard at the Council Board’. Therefore, issues regarding the ownership of Indian lands and various elements of Discovery became well known and publicized by just this case alone. The US Supreme Court even mentioned this case in 1823 in Johnson v M’Intosh.13


  Other colonies also litigated issues about the ownership of Indian lands and the impact of Discovery. Some colonies disputed their boundaries with each other on the basis of the validity of Indian titles and tribal land sales. Some Indians even used colonial courts to try to protect their property rights. Individual colonists also used Indian titles and land purchases from Indians to make claims against each other and against their colonial governments. In Barkham’s Case, for example, in 1622, a colonist tried to affirm in London a title for lands in Virginia that had been granted him by the colonial governor and affirmed by an Indian chief. The directors of the Virginia Company in London, sitting as a court with jurisdiction granted by the King, were troubled by the involvement of the chief and the question of the power of a tribe to grant titles. The Court reasoned that since Discovery had terminated tribal powers over their lands and limited their ability to sell land, then only the King’s power could be used to grant titles in America. The Company’s right to grant titles in Virginia came only from the King and could not be contingent on the approval of an Indian nation or chief. Accordingly, the Company court held Barkham’s title invalid because it had not been issued by the King through the Company and because it recognized ‘a Soveraignity in that heathen Infidell … and the Companies Title thereby much infringed’.14


  The few colonial era cases available demonstrate that the elements of Discovery and the Crown’s preemption power to grant titles in America was well understood by the colonial court systems.


  3. Royal attempts to enforce Discovery


  
    
  


  The English Crown could not afford or did not want to pay to colonize America and thus Elizabeth I in the late 1500s and James I in the early 1600s relied on private companies to enlist settlers, pay for the voyages, and take the risks. Sir Walter Raleigh was granted a charter in 1587 to explore and colonize America, to seek profits, and to obtain lands in fee simple ownership while at the same time he was also making claims of jurisdiction and sovereignty for Queen Elizabeth and paying her a percentage of the profits. Under James I, the Crown granted far ranging powers to individuals and named them the proprietors or owners of colonies and granted them vast tracts of land in America in fee simple ownership. Later, the Stuart line of English kings rescinded most of the colonial charters and made them into royal or Crown colonies and turned them into the king’s property. Even so, the Crown still exercised very loose control over the colonies and the colonists became very independent. For example, the Crown appointed governors for the royal colonies but the individual colonists elected their own legislative assemblies. The King and Parliament did not begin taxing and regulating the colonies by statutes until the 1760s. Prior to that, Parliament had taken almost no steps to interfere with what was considered to be the King’s private property in the New World.


  The Seven Years War (started in North America in 1754 and ended by a treaty signed in Europe in 1763, called the French and Indian War in America) was in reality a world war that was largely caused by conflicting Discovery claims between England and France in the New World. The war left the English Crown deeply in debt. Consequently, the Crown got more involved in colonial governance to try to prevent such problems and King George III imposed his authority in America to control the main issues that led to conflicts; trade and land purchases with Indian nations.15


  The Crown took three primary steps that were extremely unpopular in America. First, it imposed taxes on the colonists, including the 1764 Stamp Act, to pay for the debts incurred in protecting the colonies in the French and Indian War, and to finance the costs of keeping troops in America to maintain the peace and to control the colonists’ actions against the Indian nations. Second, the Crown centralized the control of Indian affairs in itself and established two Indian districts in America with sole jurisdiction over Indian affairs. The King then appointed the superintendents who were to manage the districts. Finally, and most significantly, the King asserted his authority over Indian affairs and exercised his Discovery power by taking control of all the trade with Indians and all sales of tribal lands. George III did this by issuing the Royal Proclamation of 1763. The Proclamation shows clearly that his government understood its Discovery powers, including preemption and other elements. The royal actions undertaken to control the commercial and political relationships with tribal nations were very unpopular with American colonists, and were even cited in the US Declaration of Independence as part of the justifications for the American Revolution.16


  The Proclamation of October 1763 drew a boundary line along the crest of the Appalachia and Allegheny mountains over which British citizens were not to cross. In essence, the King defined Indian country, Indian lands, as all territory west of that line to the Mississippi River, where England’s claim ended. England had gained an internationally recognized Discovery claim to this area in February 1763 when France ceded all its claims in Canada and east of the Mississippi to England to settle the French and Indian War. King George now exercised his new Discovery authority over this area and stated in the Proclamation that the tribes in this territory ‘live under our protection’ and that it was essential to colonial security that the Indian nations not be ‘disturbed in the possession of such parts of our dominions and territories as, not having been ceded to or purchased by us, are reserved to them’. In this statement, George III expressly claimed his Discovery title to tribal lands, his right of preemption over these lands, and his duty to protect and civilize Indian people. Notice that he called Indian country ‘our dominions’ even though the lands had not yet ‘been ceded to or purchased by’ England.17


  George III claimed that the Indian governments between the Allegheny and Appalachia Mountains and the Mississippi River lived under his ‘protection’, and that they were currently in ‘possession’ of his ‘dominions and territories’ even though the Indian nations had not yet ‘ceded’ the lands to the King nor had the King yet ‘purchased’ them. This is an express allegation of several of the elements of the international law of Discovery. The King accurately stated the rights defined by first discovery, preemption, European title, the limited Indian title to possess and use their lands, and the limited tribal sovereign and commercial rights to deal only with the discovering European country.


  The King then exercised even more of his Discovery powers. He ordered that none of his colonial governors or military commanders could allow surveys or grant titles in this area, and that none of his subjects could purchase or settle on Indian lands without Royal permission. Further defining his power, the King said that these Indian lands were ‘reserve[d] under our sovereignty, protection, and dominion, for the use of the said Indians … ’. The King also took control of all trade with Indians by requiring traders to post bonds to ensure good conduct and to be licensed by Royal governors. The Proclamation and the King’s conduct demonstrated clearly that the Crown understood its alleged Discovery powers over the Indian nations and the lands in North America. The Proclamation also foreshadowed the definition of Discovery accepted by the US Supreme Court that the discovering European countries acquired title in tribal lands subject to the later transfer to the European government of the tribal rights of use and occupancy.


  The Crown’s Royal Proclamation and Parliament’s taxation laws led to intense dissatisfaction among the colonists, and then to rebellion and the war for independence. The attitude of the colonists towards the Proclamation was well demonstrated by George Washington, who had always been active in buying Indian lands, and by Benjamin Franklin and other American Founding Fathers. Notwithstanding the King’s Proclamation, which Washington thought was just ‘a temporary expedient to quiet the Minds of the Indians’, he made secret arrangements to continue buying Indian lands. The colonists deeply resented being taxed by Parliament since they did not have an elected representative in Parliament. Further problems developed between the Crown and the colonies from the Crown’s exercise of its Discovery authority to control the Indian trade and to stop colonists from buying Indian lands. All of these actions demonstrated clearly that the Crown understood its Discovery powers when it worked to bring Indian affairs exclusively within the control of the central Royal government.18


  B. American State Law of Discovery


  
    
  


  After the American Revolutionary War, the new state governments and courts continued using Discovery to control sales of Indian lands and interactions with Indian nations because they assumed that these powers now belonged to their governments. It is interesting, and more than a little ironic, to watch how the new state and federal governments consolidated the Discovery authority and total control over Indian affairs into their central governments in the identical fashion that King George III had attempted.


  The new American states struggled against the federal government for preeminence in Indian affairs because they claimed that Discovery powers had devolved from England to the states after they declared their independence and had not passed to the national Congress. The solution to this issue required an important compromise that led to the adoption of the 1787 US Constitution and the formation of the present day US government. We will now track the acceptance of Discovery into the laws of the new American states long before the Johnson case was decided in 1823.


  1. State laws


  
    
  


  The new 13 American states began adopting constitutions and enacting laws after declaring independence from England. They continued, not surprisingly, to assert the same Discovery and sovereign powers over tribal lands and Indians as they had during colonial times. Several states immediately enshrined in their new constitutions their alleged Discovery authority and various elements of the Doctrine. In Virginia’s 1776 constitution, for example, the state claimed the right of preemption over Indian lands when it mandated that ‘no purchase of lands shall be made of the Indian natives but on behalf of the public, by authority of the General Assembly’. The state was plainly attempting to exercise the Discovery authority of preemption.19


  In New York’s 1777 constitution, the state claimed preemption power over Indian lands and even applied that authority retroactively. Section 37 provided that:


  no purchases or contracts for the sale of lands, made since the fourteenth day of October … one thousand seven hundred and seventy-five, or which may hereafter be made with or of the said Indians … shall be binding on the said Indians, or deemed valid, unless made under the authority and with the consent of the legislature of this State


  
    
  


  New York further enforced this provision by enacting a law in 1788 which imposed criminal sanctions on any violation of the constitutional ban on private purchases of Indian lands.20


  In 1776, North Carolina also placed Discovery principles into its constitution. North Carolina even went far beyond the elements of Discovery by claiming that Indian nations only possessed real property rights if their rights had been recognized by the colonial legislature or were recognized by the state legislature in the future: ‘this Declaration of Rights shall not prejudice any nation or nations of Indians, from enjoying such hunting-grounds as may have been, or hereafter shall be, secured to them by any former or future Legislature of this State’. In Tennessee’s 1796 constitution, the state claimed the same sovereign and land rights of Discovery that had existed under the royal charters.21


  Georgia also placed express Discovery claims in its constitution. Georgia alleged that its new status as a state and its constitution did not prevent its legislature from exercising authority to ‘procure an extension of settlement and extinguishment of Indian claims in and to the vacant territory of this State [and that] no sale of territory … shall take place … unless … the Indian rights shall have been extinguished thereto’. In this provision Georgia was claiming the sovereign and real property aspects of Discovery and that it was the only government that could deal with tribes and extinguish Indian titles. Georgia also recognized the terra nullius or vacant country element of Discovery and tribal rights in land. These constitutional provisions demonstrate that many states assumed from their beginnings that they possessed the power of Discovery.22


  Furthermore, the laws that the new states enacted in Indian affairs demonstrated their belief that England’s Discovery authority had transferred to the states. Virginia, for example, immediately took control of Indian land sales, and as early as June 1776 insisted on its legislature’s right to decide the validity of titles held by individuals from Indians. In May 1779, Virginia responded to two years of petitions from land companies and individuals who objected to Virginia’s constitutional prohibition on Indian land sales. These parties tried to get the legislature to ratify the titles they had allegedly purchased directly from tribes pre-1776. The state ultimately said no and in a 1779 law declared all such purchases void because they had occurred within Virginia’s territory and without the permission of the colonial or state governments. This law reaffirmed that only Virginia possessed the ‘exclusive right of preemption’ over Indian titles within its borders.23


  Numerous other states enacted similar laws which demonstrated the widespread acceptance of Discovery, its elements, and the assumption that the states held the preemption power over tribal lands. Connecticut took control of such sales in 1776 and banned them unless they were allowed by the state assembly. In 1783, 1789, and 1802, North Carolina statutorily declared purchases of Indian lands to be void unless they had been or were approved by the colonial or state governments, and it took steps to control other activities on tribal lands. In 1780, 1783, 1784, and 1787, Georgia passed laws that declared null and void attempts by private parties to purchase Indian lands. In 1798, Rhode Island tried to take total control of Indian affairs within its state, including the sales of Indian lands. Pennsylvania likewise exercised its Discovery right of preemption and controlled Indian land sales. All of the states also relied on the terra nullius element of Discovery and ‘simply continued the old British practice of treating traditional native hunting grounds as terra nullius, free, ownerless land’.24


  Several states vied with the federal government for authority over Indian affairs even long after the federal government was granted that power in the US Constitution and had asserted in federal laws all the Discovery and political authority that any American government could exercise over tribes. Some obstinate states even signed treaties with tribal governments and bought tribal lands after a 1790 federal law forbade such state actions. When the US Secretary of War warned New York Governors Clinton and John Jay that a 1795 treaty between New York and an Indian nation would violate federal law, the state ignored the warnings and concluded the treaty anyway. New York also continued to legislate regarding Indian affairs and to engage in treaty making with tribes well into the 1830s, leading to Discovery law suits that federal courts had to decide in the twenty-first century. From the foregoing evidence, it is obvious that state governments well understood the Doctrine of Discovery and wanted to exercise its powers over the Indian nations and their lands and citizens.25


  2. State court cases


  
    
  


  There are a significant number of reported state court cases that touch on Discovery issues from the early days of the American states. These cases demonstrate that state judicial branches accepted and relied on Discovery and its elements.


  In 1835, long after the federal government had taken complete control over Indian affairs and Discovery, the Tennessee Supreme Court still supported state incursions in this field. In Tennessee v Forman, the Court upheld the authority of the state legislature to extend its criminal jurisdiction into Indian country. The Court approved of this action even though it had to expressly repudiate a US Supreme Court case which had reached the exact opposite decision just three years before. The Tennessee court instead reached back to 1823 and the Supreme Court’s Johnson v M’Intosh decision and expressly relied on Discovery and its elements of first discovery, European title, limited tribal sovereignty, religion, and conquest to hold that the state government possessed sovereign power over Indian nations and could impose state laws in tribal territory:


  [T]he principle declared in the fifteenth century as the law of Christendom, that discovery gave title to assume sovereignty over, and to govern the unconverted natives of Africa, Asia, and North and South America, has been recognized as a part of the national law, for nearly four centuries.


  
    
  


  The Court also noted the principle of ‘just war’ and that Americans could fight to ‘defend’ themselves if Indians resisted Americans taking over tribal lands. Just as Franciscus de Victoria stated in 1532, the Court agreed that if Indians opposed American rights to occupy tribal lands Americans could ‘use force to repel such resistance’.26


  Many other state courts demonstrated their agreement with Discovery and upheld state assertions of sovereignty and jurisdiction over tribes, the imposition of state laws in Indian territory, and even the idea of royal, colonial, and state ownership of tribal lands in fee simple. In Arnold v Mundy, in 1821, the New Jersey Supreme Court had to decide who owned oysters planted in a river. The case was primarily about the control of fisheries by the Crown in the exercise of its sovereign powers. But in analysing that issue, the Court stated that ‘when Charles II. took possession of the country, by his right of discovery, he took possession of it in his sovereign capacity’. The Court also stated that the people of New Jersey had ‘both the legal title and the usufruct [use rights in land] … exercised by them in their sovereign capacity’. According to this Court, the King and later the people of New Jersey owned tribal lands due to first discovery, possession, and as part of their sovereignty. The Court also relied on terra nullius because it claimed New Jersey was ‘an uninhabited country found out by British subjects’. The Court totally ignored the fact that Indian nations were living on these lands when the English arrived.27


  In 1807, the North Carolina Supreme Court defined the tribal real property right of ‘Indian title’ to be just a possessory right, just a right of occupancy and use. This is the identical definition used under Discovery. The Pennsylvania Supreme Court agreed with this idea in 1813 and noted that even though the Royal charter had conveyed to William Penn the ‘immediate and absolute estate in fee in the province of Pennsylvania’ he had, out of good policy and justice, ‘obtained the consent of the natives’ by purchasing his lands from the tribes. This Court expressly relied on the well-known elements of Discovery of the limited Indian title and preemption. The Court also stated that ‘the king’s right was … founded … on the right of discovery’. One judge in this case relied on the elements of first discovery, preemption, limited Indian title, religion, and civilization when he stated that Indians could not own land since ‘not being Christians, but mere heathens [they were] unworthy of the earth’ and that the ‘right of discovery’ had given the colony an interest that was ‘exclusive to a certain extent [and brought] … the Indian to his own market, where, if he sells at all, the Indian must take what he could get from this his only customer’. This statement clearly demonstrates the Court’s knowledge of the impact that the exclusive rights of preemption and European title had on the prices Indian tribes could receive for land when there was only one possible buyer. The judge also demonstrated the religious and cultural biases that lurk behind the Doctrine and the discounting of the human, governmental, and commercial rights of Indian nations.28


  State courts understood Discovery well enough that they accurately foretold the application and definition of its principles in advance of US Supreme Court cases. Several state courts, for example, had already ruled on and foretold the Supreme Court’s statement in Fletcher v Peck in 1810 that states could grant away their Discovery titles in Indian lands and give to non-Indians a future title in those lands without the consent or knowledge of the Indian nation and while Indians were still occupying and using the land. In 1808, the New York Supreme Court considered the effect of the Mohawk Nation’s preexisting possession of land that the colonial government had granted to a non-Indian in 1761. The Court refused to address the issue of land ownership by the nation because it considered the issue ‘of granting lands in the possession of the native Indians, without their previous consent … a political question.… The competency of government to grant cannot be called in question.’29


  Also foretelling the Fletcher statement was the Virginia Supreme Court in 1791. In Marshall v Clark, the Virginia court used several elements of Discovery to decide the issue of how Indian land titles were extinguished:


  The dormant title of the Indian tribes remained to be extinguished by government, either by purchase or conquest; and when that was done, it enured to the benefit of the citizen, who had previously acquired a title from the crown, and did not authorize a new grant of the lands …


  
    
  


  Consequently, the grant of title by the colonial government, even though at the time the land was occupied by Indians, was valid and the grantee just had to wait until the government extinguished the Indian title by purchase or conquest. The Court added that ‘the Indian title did not impede either the power of the legislature to grant the land … [because] the grantee, in either case, must risque the event of the Indian claims, and yield to it, if finally established, or have the benefit of a former or future extinction thereof’. That 1791 court statement agreed exactly with how Secretary of State and later President Thomas Jefferson defined states’ Discovery rights in Indian lands in 1790 and accurately foretold the Fletcher Court’s statement in 1810.30


  Clearly, the colonial and state governments understood and applied the Doctrine of Discovery to exercise sovereign, commercial, and real property rights over the Indian nations. From their very beginnings, these governments enshrined Discovery in their constitutions, laws, and court cases.


  C. American Federal Law of Discovery


  
    
  


  The newly created national government of the 13 states immediately adopted the Doctrine of Discovery also. This is not at all surprising in light of the widespread use of the Doctrine by the European, colonial, and state governments in North America. It is also not surprising because the exercise of Discovery powers by a national government for the 13 colonies had already been proposed by Benjamin Franklin in 1754 when he presented his Albany Plan for governing the English colonies. Franklin’s plan placed all matters of ‘Indian Treaties … peace or [ ] War with Indian Nations … [and] Laws as they judge necessary for the regulating all Indian Trade [and] all purchases from Indians for the Crown, of lands [or] mak[ing] new settlements on such purchases by granting [Indian] Lands’ in the hands of the national President-General and Grand Council he proposed.31


  In September 1774, the 13 colonies created their first national governing entity, the loosely organized Continental Congress, to manage their national affairs and the struggle for independence from England. Indian affairs were a very important aspect of political events at this time but this Congress was primarily preoccupied with the monumental task of fighting the Revolutionary War. The Continental Congress did, however, deal with Indian nations on a diplomatic and political basis, tried to control the trade with tribes, and spent significant time and money trying to gain their support in the War.32


  The Continental Congress quickly realized its own weakness due to operating without a written constitution and well-defined powers. One of the primary powers this Congress lacked was the sole authority to deal with Indian affairs. Accordingly, the Continental Congress drafted the Articles of Confederation in 1777 which were designed to give more governing authority, taxation power, and the power of Discovery and the sole voice over Indian affairs to the central federal government. The Articles were ratified in 1781 and a new, more structured, and more authoritative federal government began operation.


  1. Articles of Confederation Congress 1781–1789


  
    
  


  The 13 American states convened a new Congress in 1781 under a written document called the Articles of Confederation. This Congress then undertook major steps to incorporate the Doctrine of Discovery into federal law and to take the Discovery authority and power over Indian affairs under the sole control of the central federal government.


  Section IX of the Articles provided that Congress ‘shall also have the sole and exclusive right and power of … regulating the trade and managing all affairs with the Indians … ’. This language repeated the claims of sovereign control over Indian affairs that had been previously made by the Crown, the colonies, and the states. However, the states insisted on two caveats in this section that ultimately doomed the attempt of the Articles to grant Congress sole charge of Indian affairs. The caveats gave states legitimate and non-legitimate arguments to meddle in Indian affairs and to frustrate the attempts of Congress to formulate and conduct unified Indian policies. Ultimately, this impasse led to a call for an even stronger national government and to the creation of the US Constitution of 1787.33


  Notwithstanding the problems that developed later, the Confederation Congress exercised its Discovery powers. In 1783, a congressional committee solicited the views of General George Washington and others on how to exercise its authority to control Indian affairs. Washington wrote the committee and Congress a very influential letter in September 1783 in which he stated that the United States would not have to fight tribes for land but should instead deal with them under a policy that Washington described as ‘the Savage as the Wolf’. Washington said that Indian lands would fall to the United States soon enough, without bloodshed and without wasting tax dollars on an army, as the borders of American settlement and population naturally increased and Indians naturally retreated like wild beasts and died off. Washington was also in favour of Congress controlling all Indian trade and drawing a boundary line between American settlements and Indian country. This was odd because he had abhorred these same ideas when King George III used them in the Royal Proclamation of 1763. But now that the United States was in charge of Discovery and dealing with the Indian nations, Washington thought the ideas were good policies and that the US central government should control Indian affairs.34


  Washington also demonstrated his approval of using Discovery elements as part of US Indian policies in another letter to Congress in June 1783. He suggested that to ‘combat the Savages, and check their incursions’ the United States should increase its trade with Indians because that ‘would be the most likely means to enable us to purchase upon equitable terms of the Aborigines their right of preoccupancy; and to induce them to relinquish our Territories, and to remove into the illimitable regions of the West’. Washington was suggesting that Congress enforce its Discovery rights by controlling tribal commercial activities, taking advantage of the limited Indian title of occupancy, ‘preoccupancy’ as he called it, and exercising its preemption right to buy tribal lands. He also wanted the United States to exercise sovereign authority over tribes and move them westward. Washington was well aware that the United States had just acquired the Discovery rights from England to all the lands west of the Allegheny and Appalachia Mountains to the Mississippi River in the Treaty of Paris of 1783 that ended the Revolutionary War. Notice that Washington called tribal lands ‘our Territories’. This is the exact same Discovery principle that King George III used in the Royal Proclamation of 1763 to describe Indian country as ‘our dominions and territories’.35


  The Confederation Congress eagerly accepted Washington’s advice and his proposals formed the basis for the first US Indian policy. Congress adopted the Doctrine of Discovery with gusto as soon as the Revolutionary War was officially ended by the Treaty of Paris in 1783. In the treaty, England ceded to the United States all its property, sovereignty, and Discovery claims to lands south of Canada and east of the Mississippi River. The moment Congress acquired these powers it adopted Washington’s suggestions and the precedent of the Royal Proclamation of 1763. On 22 September 1783, Congress issued a resolution that no one could settle on or purchase Indian lands ‘without the express authority and directions of the United States in Congress assembled’ and ‘that every such purchase or settlement, gift or cession, not having the authority aforesaid, is null and void’. This was nothing less than a statement by the Confederation Congress that it alone possessed and could exercise Discovery and preemption rights over Indian lands and peoples. Thereafter, Congress tried to enforce preemption and its exclusive sovereign power to control Indian trade, land sales, and all political and commercial interactions with Indians against American citizens, states, and Indian nations.36


  Congress also tried to take a hard line with tribes and enforce other Discovery elements. In 1783–1784, federal officials tried to convince some tribes that they had lost their lands due to conquest because they had fought for the English in the Revolution. The defeat suffered by the English was not an actual military defeat of the tribes but the United States argued that it was a ‘conquest’ under Discovery. Tribal leaders scoffed at this argument and the United States gave it up. England had also tried this argument in 1751 against tribes that had fought for the French. Indian leaders argued to both England and the United States that affairs between European countries could not impact tribal lands.37


  The Confederation Congress also tried to settle the issue with the states of which government possessed the Discovery and preemption power over the lands west of the Appalachia Mountains that England had ceded to the United States. In the treaty, England passed its property rights to the United States, its Discovery powers, but at least seven of the original 13 states still claimed to own the lands westward to the Mississippi River under their Royal charters. In fact, Massachusetts and New York sued each other over their land claims in a suit that expressly reflected their Discovery claims because they argued over ‘sovereignty and jurisdiction’ and ‘the right of preemption of the soil’. Finally, though, all 13 states came to realize that it was in their best interests to allow Congress to govern the western lands. The states then began offering their western claims to Congress on the conditions that Congress assume all the states’ Revolutionary War debts and that the proceeds from sales of the western lands would benefit all states. Congress accepted these conditions. The compromise well served the economic interests of the federal and state governments, but it came at the expense of the Indian nations.38


  As a consequence of this compromise, the question of which American government would exercise Discovery powers over Indian lands in the west was settled. The Confederation Congress became the government with the undisputed power of Discovery to control the western Indian lands, the authority to buy the lands from the Indian nations, to sell land to settlers, and to organize new territories and states. The 13 original states passed whatever residual Discovery powers they possessed to Congress.39


  The Confederation Congress began exercising that power immediately and enacted the Land Ordinance of 1784 and the Land Ordinance of 1785. These acts provided for the expansion of American settlements into the western lands, the creation of federal territories and territorial governments, new states, and the sales of Indian lands. The profits from land sales were used to pay the Revolutionary War debts. Everyone’s interests were considered and accommodated, except for Indian property and commercial rights, which were mostly ignored by the Doctrine of Discovery.40


  In 1787, the Confederation Congress enacted the sweeping Northwest Ordinance to open the western lands for settlement and incorporation into the union. This law organized the settlement of the old Northwest Territory and ultimately created the states of Ohio, Illinois, Indiana, Wisconsin, and Minnesota. The Northwest Ordinance expressly adopted several elements of Discovery: ‘The utmost good faith shall always be observed towards the Indians, their lands and property shall never be taken from them without their consent; and in their property, rights and liberty, they shall never be invaded or disturbed, unless in just and lawful wars … ’. This law used the elements of Indian title, the requirement of tribal consent to land sales, and conquest by ‘just war’. It also impliedly exercised the federal government’s preemption power. It is noteworthy that this law and Discovery elements were also applied to the Pacific Northwest by Congress in 1848.41


  Under the Articles, the Confederation Congress dealt with tribes in a diplomatic and political relationship. This Congress signed at least eight treaties with Indian tribes between 1781 and 1789. These treaties vividly demonstrated the adoption of Discovery by Congress. The elements of Discovery are well represented in the eight treaties that Congress enacted with Indian nations. The clearest example is demonstrated in a 1789 treaty when Congress agreed with six tribes that they ‘shall not be at liberty to sell or dispose of [land] or any part thereof, to any sovereign power, except the United States; nor to the subjects or citizens of any other sovereign power, nor to the subjects or citizens of the United States’. This provision reflects the exact definition of preemption.42


  In addition, Congress exercised its preemption power to buy land from tribes in treaties and to define the borders of lands that the United States would recognize as tribally owned. And the United States exercised the sovereign and commercial elements of Discovery when it took ‘the sole and exclusive right of regulating the trade with the Indians, and managing all their affairs in such manner as [the United States] think proper’. The United States promised to take the tribes under its protection and the tribes acknowledged themselves ‘to be under the protection of the United States and of no other sovereign whatsoever’. These treaties mirrored exactly the colonial era understanding of Discovery powers possessed by the Crown and colonies, and they defined exactly the elements of Indian title, preemption and European title, and limited tribal sovereign and commercial rights.43


  The legal evidence demonstrates that the Confederation Congress exercised the powers of Discovery against its own citizens and state governments and over the American Indian peoples and their governments. It is also certain, however, that this Congress could have exercised even more Discovery authority if the Articles had more clearly granted Congress the sole and exclusive power to deal with all tribes and all tribal lands and had prevented the states from playing any role in these activities. But various states did meddle in Indian affairs and literally caused armed conflicts with some tribes. These problems led many people, including future President James Madison, to call for the formation of a new and stronger US government wherein the exclusive power over Indian affairs and land purchases would rest only in the national government.44


  2. United States constitutional era


  
    
  


  The call for a stronger federal government due to the weaknesses of the Articles of Confederation led to a constitutional convention and the drafting of a new Constitution by September 1787. It was ratified by a sufficient number of states by June 1788 to become effective as the national governing document. George Washington and John Adams were then sworn in as the first President and Vice-President in April 1789, and the first Congress under the new Constitution met in March 1789. This new and stronger national government wasted no time in appropriating to itself the full Discovery power over the Indian nations and completely excluding the states from Indian affairs.


  a. Constitution


  The drafters of the Constitution solved the problem of states meddling in Indian affairs and interfering with federal Discovery powers by placing the sole authority to deal with Indian nations in the hands of Congress. In Article I, the Constitution expressly excludes states and individuals from Indian commercial affairs by stating that only Congress has the power ‘[t]o regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes … ’. The US Supreme Court has interpreted this language to mean that Congress has the exclusive power to regulate trade and intercourse with Indian nations, and that it has absolute power in Indian affairs.45


  The constitutional authority to be the only entity to control commercial affairs with Indian nations, which obviously included the sole power of buying Indian lands and trading with tribes, unambiguously granted the Doctrine of Discovery powers to Congress. The President and the Senate were also granted the sole constitutional authority to control treaty making in Article VI, which includes the power to make treaties with the Indian nations. The Constitution, then, granted the Discovery power solely to the national government.


  b. Legislative branch


  The very first Congress under the new Constitution immediately began exercising the Discovery powers it had received. In the first five weeks of its existence it enacted four laws concerning Indian affairs out of just 13 laws that it enacted during that time. The new Congress established a War Department with responsibility over Indian affairs, and appropriated money and named federal commissioners to negotiate treaties with tribes. Most significantly, in July 1790, the first Congress enacted a statute that is a perfect example of preemption and its Discovery powers. Congress passed the first of a series of Indian Trade and Intercourse Acts which forbade states and individuals from dealing politically or commercially with Indians nations and from buying Indian lands.


  [N]o sale of lands made by an Indian, or any nation or tribe of Indians within the United States, shall be valid to any person or persons, or to any state, whether having the right of pre-emption to such lands or not, unless the same shall be made and duly executed at some public treaty, held under the authority of the United States. (italics added)


  
    
  


  This Act was an exercise of Congress’ preemption authority and prevented states and individuals from dealing with tribes and buying Indian lands without federal approval even if the state claimed it held ‘the right of pre-emption’. Congress could not have more clearly taken the Discovery right of purchasing Indian lands to itself. There was no confusion in 1790 about what this Act meant. President George Washington told Seneca Chief Corn Planter that under the 1790 Act ‘[t]he General Government only has the Power to treat with the Indian Nations … No State, nor Person, can purchase your Lands.’ This Act erased any doubts about whether states had a right of preemption even for tribes within a state’s borders. This Act used the Discovery power the Constitution granted Congress and placed sole possession of preemption in the federal government.46


  The 1790 Act was amended slightly several times and reenacted in 1793, 1796, and 1799. In 1802 it was enacted as a permanent law, and it is still federal law. Thus, Discovery and preemption are still enshrined in federal law today.47


  The 1790 Trade and Intercourse Act also exercised Congress’ constitutional Discovery authority to regulate all commerce by American citizens and states with Indians. The Act and its later versions required Americans desiring to trade with Indians and tribes to secure a licence and to provide a bond. In addition, in 1796, 1799, and 1802, Congress began requiring non-Indians to obtain a federal passport before entering Indian territory. The central government was now firmly in charge of Indian affairs, the sovereign and commercial Discovery powers, interactions between Americans and Indians, and the power of preemption, just as George III had tried to do in the Royal Proclamation of 1763, and just as the Confederation Congress had tried to do with its Proclamation of 1783.


  In 1795, Congress continued exercising its power over the sovereignty of the tribal nations by completely monopolizing all trade and commercial interactions with tribes. At President Washington’s urging, Congress established federal trading posts across the Indian frontier to conduct all the trade with tribes. Congress repeatedly renewed this bill at the suggestion of Washington and other presidents. Ultimately, the federal government operated 28 trading posts across the frontier from 1795 to 1822.48


  c. Executive branch


  The first US President George Washington and his cabinet were well acquainted with their Discovery powers and they did not hesitate to use them. As already discussed, Washington was well aware of preemption, was the creator of the ‘Savage as the Wolf’ federal policy which assumed that Indian tribes would slowly disappear as American settlements expanded, and was involved in the Articles of Confederation government and the drafting of the Constitution. Washington was a key figure during the decades that the American colonies became organized, won their independence, created a national governing body, and worked to place the Discovery powers solely in the hands of the national government.


  Washington and the federal government were heavily involved in Indian affairs in the early decades of the American republic. Dealing with tribes was the major foreign policy issue at that time, and the legislative and executive branches spent a considerable amount of time and effort on these issues. The principles of Discovery played a large role in the daily conduct of the federal government.


  President Washington and his administration readily exercised the preemption power and used Discovery to develop Indian policies and sign treaties to buy Indian lands whenever possible and to limit foreign nations, American states, and individuals from dealing with American Indian tribes. John Adams, the first Vice-President and second President of the United States, was also well aware of Discovery and federal dominion over Indians, and the right to purchase Indian lands. He was cognizant of the rights Discovery recognized in the tribal nations, including Indian titles, and a right of possession and limited ownership of their lands. These are clear examples of the sovereign and real property aspects of the Doctrine of Discovery at work in the legal operations of the US government.49


  Washington’s Secretary of War, Henry Knox, demonstrated his clear understanding of Discovery in congressional reports and various statements. In June of 1789, for example, Knox stated:


  The Indians being the prior occupants, possess the right to the soil. It cannot be taken from them unless by their free consent, or by the right of conquest in case of a just war. To dispossess them on any other principle, would be a gross violation of the fundamental laws of nature …


  
    
  


  This is an accurate definition of the Discovery elements of possession, preemption and European title, Indian title, conquest, and just war.50


  The first Secretary of the Treasury, Alexander Hamilton, also showed a working knowledge of Discovery. In discussions on the role of federal treaty commissioners, Hamilton wrote that they should:


  do nothing which should in the least impair the right of pre-emption or general sovereignty of the United States over the Country [and should] impress upon the Indians that the right of pre-emption in no degree affects their right to the soil … excepting that when sold it must be to the United States.


  
    
  


  Earlier in his legal career, Hamilton litigated Discovery issues. In 1785–1786, he represented the state of New York in its land claim case versus Massachusetts. The case depended entirely on which state held the preemption power to buy Indian lands during colonial times. In preparing his case, Hamilton created an extensive chart documenting the first discoveries and settlements in America of the English, Spanish, and Dutch, and he analysed the English colonial charters and the 1493 papal bull of Alexander VI. Hamilton obviously understood the elements of first discovery, preemption and European title, Indian title, and tribal limited sovereign and commercial rights.51


  In 1790–1793, the first Secretary of State Thomas Jefferson clearly operated under the principles of Discovery and the limitations they created on tribal sovereignty and property rights. Jefferson continued these efforts during his eight years as US president.


  The Executive Branch was very busy in its early years in negotiating, and the Senate in ratifying, at least 100 treaties with the Indian nations between 1789 and 1823. These treaties reflect the contours of Discovery and preemption, just as did the Indian treaties with the Continental and Articles of Confederation Congresses in 1778–1779 already discussed. The most obvious examples of the exercise of Discovery by the Executive Branch in its first decades are demonstrated in five treaties from 1791 to 1808.


  In 1791, the United States limited the sovereignty of the Cherokee Nation by extracting a promise that it would not engage in diplomatic relations with any countries, states, or individuals except the United States. Further, in 1794, the United States promised the Seneca Nation ‘the free use and enjoyment’ of its reservation and that ‘it shall remain theirs, until they choose to sell the same to the people of the United States, who have the right to purchase’. Then in 1795, the United States secured a promise from the Wyandot and 11 other tribes that when any of them desired to sell their lands they would do so ‘only to the United States’. In 1804, the United States promised the Sauk and Fox Nations that it would ‘never interrupt’ the tribes’ ‘possession of the lands’ and would protect the ‘quiet enjoyment’ of their lands against any intruders, and in return, secured a promise from the tribes that they would ‘never sell their lands or any part thereof to any sovereign power but the United States, nor to the citizens or subjects of any other sovereign power, nor to the citizens of the United States’. In 1808, the United States also secured a promise from the Osage Nation ‘disclaiming all right to cede, sell or in any manner transfer their lands to any foreign power, or to citizens of the United States … ’. In addition, the United States repeatedly exercised its preemption power to buy lands from tribes. Clearly, these federal actions mirrored the specific Discovery elements of Indian title and occupancy of land, and the sovereign and preemption rights the United States acquired under the Doctrine.52


  The Indian treaties from 1789 to 1823 also demonstrate other aspects of Discovery. The United States exercised a limited sovereignty over tribal governments by controlling their trade and commerce. The United States included a provision in almost every one of these treaties in which the tribe agreed that ‘the United States shall have the sole and exclusive right of regulating their trade’. And the United States promised to protect tribes and tribes acknowledged themselves ‘to be under the protection of the United States of America, and of no other sovereign whosoever … ’. All of these actions were implicit and explicit acknowledgments and exercises of the sovereign, diplomatic, and commercial Discovery powers.53


  Moreover, the Executive Branch explicitly used the Doctrine of Discovery for decades to argue its territorial claims against England, Spain, and Russia to first discovery and ownership of the Pacific Northwest. All of these countries relied on the elements of Discovery in these diplomatic disputes. Spain and Russia relinquished their claims to the United States through treaties in the 1820s and only England and the United States continued to contest their rights. The United States and England never really settled the legal question of who held the superior Discovery claim to the Pacific Northwest. The two countries argued the subject for decades, signed two treaties to jointly occupy the territory in 1818 and 1827, and finally in 1846 drew the dividing line between the United States and Canada where it is today.


  The foregoing illustrates clearly that the US Constitution, the Congress, and the Executive Branch utilized the Doctrine of Discovery and its elements long before the US Supreme Court adopted it as federal case law in 1823 in Johnson v M’Intosh. These federal entities understood the elements of Discovery and the legal property and governmental rights that Discovery granted the United States over the Indian nations and their lands.


  d. US Supreme Court


  In the early 1800s, issues regarding tribal lands, and thus Discovery and preemption, began to make their way onto the Supreme Court’s docket. The Court’s Indian law jurisprudence assumed from the start that the Doctrine of Discovery was the controlling legal principle and in 1823 the Court expressly adopted the Doctrine. In the nearly 200 years since Johnson, the federal courts have consistently applied Discovery to the Indian nations.


  In 1810, the Supreme Court relied on the Doctrine the very first time it addressed Indian property rights. In Fletcher v Peck, the Court was only tangentially faced with the question whether Georgia was ‘legally seised [in possession] in fee of the soil thereof subject only to the extinguishment of part of the Indian title thereon’. That was a complicated way of asking whether Georgia owned a legal interest, or a fee title, in the tribal lands within Georgia that it could transfer to others even while the Indian nation was still occupying and using the land. As state courts had already held, Georgia was allowed to do that under the Doctrine because the right of preemption and the other elements of Discovery had been passed by the English Crown to Georgia.54


  In answering that question, the Supreme Court decided that the land lay ‘within the state of Georgia, and that the state of Georgia had power to grant it’. The Court implicitly and explicitly relied on the elements of Discovery such as the rights the Crown had gained by first discovery and that Indian lands were ‘vacant lands’ or terra nullius. In addition, even the dissenting judge and the arguments of the attorneys in the case, including future president John Quincy Adams and future Supreme Court Justice Joseph Story, all expressly relied on Discovery.55


  Chief Justice John Marshall recognized that there were doubts whether Georgia could be seised in fee simple (considered to own and possess a title) of lands still subject to the Indian title of occupancy and use, and whether Georgia could transfer this title while the Indian nation was still in possession and Indian title was not yet extinguished. But the Court stated that:


  the particular land … lie within the state of Georgia, and [ ] the state of Georgia had the power to grant it.… The majority of the court is of opinion that the nature of the Indian title, which is certainly to be respected by all courts, until it be legitimately extinguished, is not such as to be absolutely repugnant to seisin in fee on the part of the state.


  
    
  


  Thus, the Court held that Georgia both possessed a limited kind of fee simple title to the Indian lands, even while the lands were still in the possession and use of the tribe, and that Georgia could transfer its title to others, and that the people to whom Georgia transferred its title took the title subject only to the future extinguishment of the Indian title of occupancy.56


  Five years later, in Meigs v M’Clung’s Lessee, the Supreme Court reaffirmed Fletcher: states possessed a limited fee simple title to Indian lands even while tribes occupied and used their lands, and that states could grant their interest in Indian lands to individuals who then had to await the future extinguishment of the Indian right of occupancy and use. Such a grant of Indian land would only become effective, of course, after the Indian title was extinguished.57


  Fletcher and Meigs demonstrate the Court’s implied acceptance of Discovery and preemption to decide ownership rights in Indian lands. But it took until 1823 and the Johnson v M’Intosh case for the Court to expressly adopt Discovery as the binding legal doctrine of American Indian law and to define its elements.


  i. Johnson v M’Intosh (1823)


  In 1823, the Court was presented with long anticipated questions regarding the nature of Indian land titles; how Indian titles were extinguished; and whether individuals could buy Indian lands. Johnson v M’Intosh is an extremely important case because it sets out very important principles that still govern modern day American Indian law and the rights of America’s Indigenous peoples. As we will see, the decision of the Court was no surprise after the long history of the use of the Doctrine of Discovery by the English Crown and the colonial, state, and federal governments.


  In June 1773, William Murray, a partner in a land speculation company, purchased land from Indians in what is now the state of Illinois. Despite being warned by British officials that he was violating the Royal Proclamation of 1763, Murray purchased two large tracts of land from the Kaskaskia, Peoria, and Cahokia Nations. In October 1775, Murray, working for another company, bought two more large tracts of land from the Piankeshaw Nation which straddle what is now the Illinois and Indiana border. The private company tried to get these land purchases ratified by the Crown and then by the colonial, state, and federal governments and finally turned to the federal courts in the 1820s.58


  In the meantime, the United States was carrying out its own strategy of expansion and was creating new states out of the old Northwest Territory pursuant to the Northwest Ordinance of 1787. Pursuant to that policy, in 1803 and 1809, the federal government negotiated treaties with the same Indian nations that William Murray had dealt with in 1773 and 1775. The United States purchased enormous tracts of land from these tribes. These purchases included the lands Murray had allegedly purchased for his companies three decades before. The United States immediately began surveying the area, opening land offices, and making land sales to prospective settlers. The defendant William McIntosh purchased his land from the United States in 1815 and received title in 1818.


  The plaintiffs in Johnson were Joshua Johnson and Thomas Graham who had inherited the disputed property in 1819. They then brought a law suit in federal court to remove William McIntosh from the property they claimed but McIntosh won the case in the trial court. On appeal to the Supreme Court, Johnson’s attorneys argued in favour of the Indians’ natural law rights to sell the lands they had owned and occupied since time immemorial. Even these attorneys, however, did not think that the ‘savage tribes’ possessed full title to their lands. Instead, they called it a ‘title by occupancy’ and one that was held in common by all the tribal citizens. The attorneys argued that because England and various treaties recognized a tribal right in the soil, and because Indians were not English subjects, the Royal Proclamation of 1763 could not limit the tribes’ natural rights to sell their lands. In contrast, McIntosh’s attorneys argued that Indians had been uniformly treated ‘as an inferior race’ and were not recognized as having a permanent property interest in land or the right to sell land to private individuals: ‘Discovery is the foundation of title, in European nations, and this overlooks all proprietary rights in the natives.’59


  Chief Justice John Marshall stated the issue: ‘the power of Indians to give, and of private individuals to receive, a title which can be sustained in the courts of this country’. Marshall then determined the legal rule to apply. He stated that a nation or society where land is located has to make the rules of how property can be acquired and a court cannot just look to ‘principles of abstract justice’ or natural law. Instead, a court must look to the principles of its own government. Marshall then methodically investigated the rules of property that had been adopted in North America to see what rule applied in Johnson. The Court briefly examined much of the history we have already discussed and the law that developed to control the European exploration and settlement of North America. The Court noted that the legal rule for real property acquisitions and transfers applied by Holland, Spain, Portugal, France, and England in North America was the Doctrine of Discovery. The Court stated that all these countries ‘relied on the title given by discovery to lands remaining in the possession of Indians’. The Court repeated that ‘all the nations of Europe, who have acquired territory on this continent, have asserted in themselves, and have recognised in others, the exclusive right of the discoverer to appropriate the lands occupied by the Indians’. Marshall then traced the English Crown’s title in American lands from first discovery, through grants in royal charters to the colonies, and finally to the American states and then the United States.60


  From the foregoing evidence, Marshall reasoned that the Crown had ‘absolute title’ in Indian lands ‘subject only to Indian right of occupancy’ and that this situation was ‘incompatible with an absolute and complete title in the Indians’. Since the American states and then the United States had inherited this title:


  [i]t has never been doubted, that either the United States, or the several States, had a clear title to all the lands … subject only to the Indian right of occupancy, and that the exclusive power to extinguish that right, was vested in that government which might constitutionally exercise it.61


  
    
  


  Marshall then arrived at a succinct statement of the Doctrine of Discovery which he alleged that all European and American governments had accepted for acquiring land in North America: the ‘principle [ ] that discovery gave title to the government by whose subjects, or by whose authority, it was made, against all other European governments, which title might be consummated by possession’. He also stated that ‘the original fundamental principle’ governing American land titles and transfers of title was ‘that discovery gave exclusive title to those who made it’.62


  The case would appear to have been easy to decide once the Court agreed on this legal rule because it follows naturally that if the discovering European government owned the exclusive title to Indian real property, how then could tribal chiefs transfer land titles to private individuals? In fact, Marshall stated that the case was easy. In light of the Discovery rule, the Court’s answer to the issue was that the purchase of land directly from Indian nations by private individuals did not transfer a title ‘which can be sustained in the Courts of the United States’. Consequently, the private land speculators lost out in their long battle to buy Indian lands directly from tribes. The Doctrine of Discovery had triumphed over any claim of exclusive real property rights or natural rights for American Indians and their tribal governments.63


  The Court clearly recognized that under the Doctrine Indians had lost two very important rights, without their knowledge or consent, upon first discovery of their territory by Europeans. First, tribes lost the valuable governmental and property right of free alienability; that is the right to sell their real estate to whomever they wished for whatever amount they could negotiate. In addition, Indian nations lost significant sovereign and commercial powers because of Discovery. They lost the political right to deal commercially and diplomatically in the international arena with any country other than their discoverer. The Court admitted that these ‘legal principles’ would not have been enforceable against tribes unless the Europeans and Americans were militarily strong enough to force these provisions upon tribal governments. In fact, the Court recognized that the US Discovery powers had been ‘maintained and established as far west as the river Mississippi, by the sword’.64


  It is unnecessary to quote line after line from the opinion as the Court re-emphasized and reiterated its definition of Discovery and the rights Europeans and Americans had gained by first discovery, and the rights that tribal nations had lost. The following statement though is worth quoting:


  The United States, then, have unequivocally acceded to that great and broad rule [Discovery] by which its civilized inhabitants now hold this country. They hold, and assert in themselves, the title by which it was acquired. They maintain, as all others have maintained, that discovery gave an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest; and gave also a right to such a degree of sovereignty, as the circumstances of the people would allow them to exercise.


  
    
  


  The Court clearly explicated and relied on the elements of Discovery: first discovery, occupancy and possession, preemption and European title, Indian title, tribal limited sovereign rights, uncivilized Indians, and conquest/just war. The European countries and later the United States claimed that by Discovery they had gained ‘the ultimate dominion’ over tribal lands and the ‘power to grant the soil, while yet in possession of the natives’ and to have a power to convey ‘a title to the grantees, subject only to the Indian right of occupancy’. William Murray’s private land purchases from tribes were null and void and thus Johnson’s claim to own the land was rejected. Instead, McIntosh was the legal owner of the property because he received his title from the United States which had acquired the land through the exercise of its right of preemption.65


  It bears repeating that this 1823 decision determined the validity of purchases of Indian lands made by private British citizens in 1773 and 1775. This was when the 13 colonies were still English possessions. Thus, when the Supreme Court invalidated those private purchases it did so because the Doctrine of Discovery was the controlling law in the colonial era for buying Indian lands under international law, the colonial common law and statutory laws, and under the Royal Proclamation of 1763. The Supreme Court did not just make up a new legal rule in Johnson v M’Intosh that only applied from 1823 forward. Instead, the Court adopted and further defined Discovery and ratified all the prior actions of the American colonial, state, and federal governments in using Discovery and its elements to control sales of tribal lands and the political and commercial interactions with Indian nations and their citizens.


  ii. Cases subsequent to Johnson


  The federal courts have continued to follow the precedent of Johnson v M’Intosh and have enforced the Doctrine of Discovery against the Indian nations and the states, and have continued to recognize the federal Discovery power in dozens of cases since 1823. In many cases, the courts followed the Johnson holding that Discovery gave the United States sovereign and real property rights over tribes and tribal lands. In other cases, the courts invalidated state actions that interfered with the federal government’s exclusive sovereign and preemption powers to be the only government allowed to buy Indian lands and to deal politically with tribes.


  In two very important Indian law cases in 1831 and 1832, the Supreme Court touched on issues of Discovery and demonstrated its continued adherence to the Doctrine. In Cherokee Nation v Georgia, the Court had to decide whether the Cherokee Nation was a ‘foreign state’ for constitutional purposes when the nation sued Georgia in the Supreme Court to prevent Georgia from imposing its laws in Cherokee territory. In a fractured decision, in which the six justices wrote three opinions, all three opinions relied on the Doctrine in their analysis. Chief Justice Marshall clearly pointed out that Discovery had limited tribal sovereignty and real property rights and that this played a significant part in his determination that Indian nations were not ‘foreign’ states and thus the Cherokee Nation could not sue Georgia directly in the Supreme Court:


  [I]n any attempt at intercourse between Indians and foreign nations, they are considered as within the jurisdictional limits of the United States.… They occupy a territory to which we assert a title independent of their will, which must take effect in point of possession when their right of possession ceases. Meanwhile they are in a state of pupilage. Their relation to the United States resembles that of a ward to his guardian.


  
    
  


  Marshall also demonstrated that tribal nations had lost some of their international sovereign and commercial rights due to Discovery because the United States and foreign nations considered tribes to be ‘so completely under the sovereignty and dominion of the United States that any attempt to acquire their lands, or to form a political connection with them would be considered by all as an invasion of our territory, and an act of hostility’. Marshall directly relied on several of the elements of Discovery in making these statements.66


  In other opinions, Justice Johnson relied on ‘the right of discovery’ and the sovereignty, dominion, and exclusive right of preemption granted by international law to the first European discoverers and then the United States as evidence that tribes were never even considered political states. And Justice Baldwin agreed that the case should be dismissed because tribes had signed treaties placing themselves under the protection and commercial control of the United States and had never been treated, Baldwin claimed, as foreign states by any Congress of the United States. The reason he said that tribes had never been considered to be foreign states was because the ‘ultimate absolute fee, jurisdiction and sovereignty’ in their lands had always been held, under the Doctrine of Discovery, by the Crown, colonies, states, and then the United States. The principles of Discovery played a significant part in these three opinions.67


  In 1832, the Court decided in Worcester v Georgia whether Georgia’s laws could apply in Indian country to criminalize activity by a New England missionary who was living in Cherokee territory with the permission of the nation. The Court held that the laws of Georgia could have no effect in Indian country and were void because they conflicted with the federal Constitution, treaties, and federal laws which established that all relations between Americans and Indians were the exclusive business of the federal government. In reaching this decision, Chief Justice Marshall discussed some of the history of Discovery in the New World and utilized its elements.


  In looking back, Marshall seemed to disparage the Doctrine because he said it was ‘difficult to comprehend’ how inhabitants of one part of the globe could claim property rights and dominion over the inhabitants of other places or how ‘the discovery of either [could give] the discoverer rights … which annulled the pre-existing rights of ancient possessors’. Marshall also stated that it was ‘extravagant and absurd’ for England to claim that its ‘feeble settlements made on the sea coast … acquired legitimate power by them to govern the people, or occupy the lands from sea to sea … ’. He even asked a rhetorical question as to why explorers sailing along a coast could acquire for European governments property rights and dominion over the native people. Notwithstanding these concerns, Marshall and the Court clearly relied on the elements of Discovery and preemption in deciding this case. In fact, Marshall stated five times that the Court had to face ‘the actual state of things’, and that the reality was that ‘power, war, conquest, give rights, which, after possession, are conceded by the world … ’. The rights he was talking about were the preemptive rights that Europeans and then the United States held over tribes and the Discovery rights the United States held to be the only power allowed to deal politically and commercially with the ‘discovered tribal nations’. The Court even quoted approvingly the 1823 Johnson opinion that ‘discovery gave title to the government by whose subjects or by whose authority it was made, against all other European governments, which title might be consummated by possession’. The Worcester Court in 1832 plainly relied on Johnson and perpetuated the Doctrine of Discovery.68


  We must also note the Supreme Court’s use of the Discovery elements of terra nullius and contiguity. In 1842, the Court stated that:


  [the] English possessions in America were not claimed by right of conquest, but by right of discovery. For, according to the principles of international law … the absolute rights of property and dominion were held to belong to the European nation by which any particular portion of the country was first discovered. … the territory occupied was disposed of by the governments of Europe, at their pleasure, as if it had been found without inhabitants.


  
    
  


  In 1846, the Court again noted terra nullius when it stated that ‘the whole continent was divided and parceled out, and granted by the governments of Europe as if it had been vacant and unoccupied land’.69


  The most striking example of the Court applying Discovery is the 1955 case of Tee-Hit-Ton Indians v United States. In Tee-Hit-Ton, a clan of Tlingit Indians sued the United States for timber the United States had cut and sold from lands the Tee-Hit-Tons claimed. The Federal Court of Claims held that the clan possessed original Indian title or the Indian right of occupancy to the lands but because Congress had never specifically recognized the clan’s title they did not possess legally recognizable rights in the land or timber.


  Before the Supreme Court, the tribe argued that it had full ownership of the land, had continuously occupied and used it since time immemorial with no interference from Russia or the United States, and that Congress had enacted laws that recognized and confirmed its right to occupy the land. The United States claimed that if the tribe possessed any property interest at all it was only ‘the right to the use of the land at the Government’s will’. The Court stated that there was no evidence that Congress had ever recognized or granted the tribe ownership or permanent rights in the land. Thus, the Court had to address the meaning of ‘Indian title’ under the principles of Discovery.70


  The Court then turned the Doctrine of Discovery and Johnson inside out. The Court stated that questions regarding Indian title were ‘far from novel’ and it was well settled that ‘after the coming of the white man’ tribes held their lands ‘under what is sometimes termed original Indian title or permission from the whites to occupy. That description means mere possession not specifically recognized as ownership by Congress.’ That statement is false. In contrast, Johnson and numerous other Supreme Court cases called the Indian real property right a legal right of use, occupancy, and possession and that it was a protectable property right, a title which was ‘as sacred as the fee [title] of the whites’. Furthermore, Congress had expressly and continuously recognized since the Northwest Ordinance of 1787, the 1790 Trade and Intercourse Act, and in numerous treaties that Indian lands could only be purchased by the United States when tribes consented. The Indian nations possessed original property rights in their lands that did not rely on ‘permission from the whites’ as the Tee-Hit-Ton Court incorrectly stated.71


  The Court went even further:


  After conquest they were permitted to occupy portions of territory … This is not a property right but amounts to a right of occupancy which the sovereign grants and protects against intrusion by third parties but which right of occupancy may be terminated and such lands fully disposed of by the sovereign itself without any legally enforceable obligation to compensate the Indians.


  
    
  


  This statement is also false. First, the United States obtained virtually all Indian lands in America by treaty purchases with tribal consent and not by military conquest (it is a different question whether the treaties were fair and legitimate transactions), and the Supreme Court had always recognized tribal rights to land because it was a title ‘as sacred as the fee of the whites’, and authorized tribal legal actions to protect their rights in land.72


  Six justices of the Tee-Hit-Ton Court, however, accepted the idea that Indian lands had been acquired by physical military conquests which had terminated the Indian title. The Court said ‘[e]very American schoolboy knows that the savage tribes of this continent were deprived of their ancestral ranges by force’ and that even the land sales that took place were ‘not a sale but the conquerors’ will that deprived [Indians] of their land’. This statement is also false and flies in the face of the proven fact that the vast majority of Indian lands in America were purchased with tribal consent at treaty sessions and were not taken outright by military conquests.73


  The Court ended its opinion with yet another false statement. The Court did not choose, it said, ‘harshness’ over ‘tenderness’ towards Indians but left to Congress ‘the policy of Indian gratuities for the termination of Indian occupancy of Government-owned land rather than making compensation for its value a rigid constitutional principle’. This Court ignored that it was already the law and policy of the United States established in the Northwest Ordinance of 1787 and the 1790 Trade and Intercourse Act and in the United States’ entire treaty-based land-purchasing policy with the Indian nations to always buy Indian lands and only with tribal consent. Consequently, the Tee-Hit-Ton Court went far beyond the meaning of Discovery and the holding of Johnson v M’Intosh when it allowed the federal government to take the Tee-Hit-Ton’s property without consent and without paying compensation.74


  In 2005, the Supreme Court was faced with yet another case that raised issues of Discovery and its impact on tribal legal rights in the twenty-first century. Although the Court decided the case without relying on Discovery it did say in a footnote:


  Under the ‘doctrine of discovery,’ Oneida II, 470 U.S. 226, 234 (1985), ‘fee title to the lands occupied by Indians when the colonists arrived became vested in the sovereign-first the discovering European nation and later the original States and the United States,’ Oneida I, 414 U.S. 661, 667 (1974). In the original 13 States, ‘fee title to Indian lands,’ or ‘the pre-emptive right to purchase from the Indians, was in the State.’ Id., at 670; see Oneida Indian Nation of N.Y. v. New York, 860 F.2d 1145, 1159–1167 (C.A.2 1988).75


  
    
  


  In that case, the Oneida Indian Nation of New York alleged that for nearly 200 years the state of New York and a county and various cities had interfered with federal Discovery powers in Indian law. The federal trial court agreed with the nation after reviewing the history of federal Indian policy and the federal power of preemption under the 1790 Trade and Intercourse Act. The Second Circuit US Court of Appeals also reviewed the history of land purchases from the Oneida Nation under state and federal treaties.76


  D. Fundamental Principles of Federal Indian Law


  
    
  


  There are three fundamental Indian law principles that have been developed by the Supreme Court. These principles still control federal Indian law in the United States to this day. They developed from the Doctrine of Discovery.


  1. Plenary power


  
    
  


  The plenary power doctrine holds that Congress has broad authority in Indian affairs. It has the authority, for example, to enact laws that can benefit or injure Indian nations and their citizens. Only in recent times did the Supreme Court decide that congressional actions pursuant to its plenary power in Indian law can even be reviewed by federal courts. Even then, the courts use the lowest level of judicial constitutional review. In the long history of congressional acts regarding Indian nations and peoples, no federal law has ever been overturned because Congress exceeded its plenary power in Indian law.77


  The Supreme Court has stated that the Interstate/Indian Commerce Clause of the US Constitution, which we reviewed above in which Congress has the authority to regulate commerce with the Indian tribes, ‘provides Congress with plenary power to legislate in the field of Indian affairs … ’. The Court has also pointed out that plenary power comes from other constitutional provisions such as the treaty-making power, the Property Clause, the Supremacy Clause, and the Necessary and Proper clause which gives the federal government the authority to carry out its enumerated powers.78


  While the Supreme Court has named several sources for the plenary power principle, it has apparently never recognized the one source that appears obvious, the Doctrine of Discovery. In fact, it seems beyond question that Discovery and the justifications behind the Doctrine spawned the idea that the national government held dominion and domination over the Indian nations because they lost sovereign, diplomatic, property, and commercial rights immediately upon first discovery. The other elements of Discovery, that Christian and European civilizations were superior and would triumph over the Indian nations, were also brought to this continent by England, France, and Spain and have remained part of the legal regime of the American colonial, state, and federal governments. As discussed above, Discovery also created the idea that Euro-American governments held a limited fee title in the lands that Indians had lived on and owned for centuries. It appears obvious that the plenary power doctrine springs from Discovery.


  The Court also developed the idea of a heightened congressional power over Indian nations based on their alleged helpless and destitute conditions. The Court has always assumed the impoverished condition of Indians and their tribal governments as part of the justification for a duty to care for Indian tribes, even when that ‘fact’ was false. In an 1886 case, the Court analysed that the duty of the United States to protect Indians requires that Congress have sufficient power over Indians and tribes to carry out its duty. This overarching power is part of the plenary power doctrine. Do not forget that the idea of some kind of duty or guardianship over Indians also came from Discovery principles and the Royal charters of the early 1600s. However one examines the subject, it appears that Discovery played a major role in the development of the plenary power principle.79


  2. Trust doctrine


  
    
  


  The federal government is also considered to have a guardian, trustee, and fiduciary responsibility towards tribes based on its nearly unchecked plenary power over Indians and tribal governments. Principles of general trust law, and the alleged helplessness of tribes, led to the rise of the trust doctrine as a corollary to plenary power. In exercising their extremely broad authority in Indian affairs, Congress and the Executive Branch are charged with the responsibilities of a guardian to act on behalf of the dependent Indian people and their governments. The United States has accepted this responsibility and has ‘charged itself with moral obligations of the highest responsibility and trust’ and it judges its own conduct towards tribes ‘by the most exacting fiduciary standards’.80


  Many of the same justifications and Supreme Court cases that created plenary power also led to the development of the trust doctrine. The idea of a trust relationship began developing in Supreme Court case law in 1831 when the Court considered the status of the Cherokee Nation. In that case, the Court erroneously stated that the nation was dependent on the United States for its ‘protection’ and ‘wants’ and was in a ‘state of pupilage’ with the federal government. The Cherokee Nation Court then went on to state that the Nation’s ‘relation to the United States resembles that of a ward to his guardian’.81


  The next major pronouncement on the subject of the trust doctrine came in 1886 in United States v Kagama. There, the Supreme Court considered whether Congress could extend federal criminal jurisdiction into Indian country and what power Congress might possess to have this authority. The Court expressly refused to rely on the Interstate/Indian Commerce Clause and instead started its analysis by looking at the heavy responsibility the United States has to care for Indians and their governments. Since the ‘Indian tribes are the wards of the nation … [and] communities dependent on the United States’, the Court held that ‘[f]rom their very weakness and helplessness’ a duty arose to protect tribes under a trust responsibility and that this duty must include whatever powers are necessary to carry out the protective duty.82


  The trust doctrine plainly had its genesis in the Discovery Doctrine. The papal bulls in the fifteenth century placed Christian guardianship duties on Spain and Portugal to convert and protect Indigenous peoples. English Royal charters ordered the colonists to convert and save American Indians. In colonial times and in the early American states, many colonies and states enacted laws that appointed citizens to be trustees and guardians to manage and allegedly protect tribal rights and to civilize and convert Indians. The federal treaties with Indian nations also contained promises by the United States to protect tribes, to control and support their commercial activities, and to provide educational and medical care. There is a long history behind the idea that Euro-Americans had a duty to care for the best interests of Indians. This thinking came largely from the Eurocentric ideas of Discovery that uncivilized, infidel savages needed to be saved by Euro-Americans. Interestingly, Chief Justice John Marshall relied on several Discovery elements when he stated in Cherokee Nation that Indian nations were the wards of the United States. He pointed to the limited Indian title, the right of preemption and European title that was gained by first discovery, and issues of possession as part of the proof that tribes were in a dependent relationship. ‘They occupy a territory to which we assert a title independent of their will, which must take effect in point of possession when their right of possession ceases.’ Consequently, since Marshall relied on the Doctrine of Discovery when he initially defined the trust responsibility, there is no question but that Discovery played a significant role in the development of this basic Indian law principle.83


  3. Diminished tribal sovereignty


  
    
  


  The third fundamental principle of federal Indian law explicated by the Supreme Court is the diminished tribal sovereignty principle. It is closely related to the other two basic principles and also flows directly from Discovery. In fact, the Discovery Doctrine is the origination of the idea of diminished tribal powers because tribal sovereignty, commercial, diplomatic, and real property rights were assumed to have been limited automatically upon first discovery by Euro-Americans. This Eurocentric, ethnocentric thinking assumed that Indigenous people were savages and inferior to ‘civilized’ Christian Europeans.


  In pre-contact times, the hundreds of Indian nations in what is now the United States had a wide array of governments ranging from loosely organized political structures in small tribal bands to complex and sometimes even autocratic ruling bodies that controlled large populations. These tribes exercised nearly unlimited sovereignty over their territories, varying amounts of political control and sovereign power over their citizens, and a sovereign status that existed completely independent from the European and American governments. Yet the third fundamental principle of federal Indian law holds, right out of Discovery, that tribal sovereignty was automatically and immediately diminished upon contact with Euro-Americans.84


  The discussion above demonstrates graphically that the Doctrine of Discovery is not just an interesting relic of American legal history but that it is still the law in the United States and impacts American Indians and their governments on a daily basis. The Doctrine is actively applied by the United States to Indians and tribal governments today and is a major component of modern day federal Indian law. Commentators have noted, in fact, that Discovery and the Supreme Court’s opinion in Johnson v M’Intosh ‘influence[d] all subsequent thinking’ in federal Indian law. Consequently, the Doctrine still legally limits tribal sovereign, commercial, and real property rights today in the United States. We will see that the vestiges of Discovery are reflected in far more than just the definition of the limited Indian title, the occupancy and use rights in tribal lands, but that they are also evident in more than 200 years of American Indian policies and history.85


  The Doctrine of Discovery obviously played a major role in the legal history of the American colonies, states, and federal governments. Discovery and its elements were adopted and applied by European and American governments to claim rights in North America and to define and limit tribal natural law rights to their lands and to their legal, political, and commercial rights. There is no question that England and other European countries applied the international law Doctrine of Discovery in North America. There is also no question that Discovery was then incorporated into American law and that it became a predominant feature in the law of the colonial era and in American state and federal law and has been a crucial factor in the territorial expansion of the United States and the confiscation of the rights of America’s Indigenous peoples.
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  The Doctrine of Discovery in United States History


  
    
  


  In the previous chapter, we looked primarily at the legal examples of how the United States adopted Discovery and used it against tribal nations and Indigenous peoples. In this chapter, we focus on the historical events that demonstrate the United States’ use of the Doctrine after the adoption of the US Constitution in 1789.


  In this examination, we must remember the foundational US Indian policy as stated in 1783 by General (and later President) George Washington—the ‘Savage as the Wolf’. As he explained to Congress, the expectation of the United States was that Indian lands and resources would naturally be acquired by Americans. Washington compared Indians to animals that would naturally retreat and lose their lands to the advance of the United States. The US government operated under this policy until the 1960s.


  We will examine the Doctrine throughout American history by looking at specific time frames that parallel some distinct historic eras of federal Indian policies. This will help us focus on American expansion and the treatment of Indigenous peoples as Discovery was applied in these eras when the United States came to control Indian peoples and tribal governments and to acquire the vast majority of their lands and assets.


  A. 1789–1830


  
    
  


  Thomas Jefferson was the first US Secretary of State from 1790 to 1793 and the third US President from 1801 to 1809. He personifies the use of Discovery against American Indians because he understood the Doctrine and used it regularly in his work as a private lawyer, state official, Secretary of State, Vice-President, and President. Jefferson had studied and applied the colonial and state laws of Virginia and he knew that to ‘acquir[e] lands’ the colonial government must have ‘cleared [ ] the Indian title … from the Indian proprietors’. Jefferson understood that under Discovery the state had the ‘sole and exclusive power of taking conveyances of the Indian right of soil’ and that ‘an Indian conveyance alone could give no right to an individual … ’. In these statements, Jefferson accurately foretold the Supreme Court’s definition of Discovery in Johnson v M’Intosh in 1823.1


  As President, Jefferson began instituting the ‘Savage as the Wolf’ policy and made the acquisition of Indian lands the primary goal of his eight-year administration. During this time, the United States enacted 28 treaties with tribal governments and purchased millions of acres of land east of the Mississippi River under the Discovery element of preemption. Jefferson also began implementing what is known as the Removal policy to move Indians west of the Mississippi River. Jefferson plainly saw that his policies meant the destruction of Indian cultures, societies, and governments because he had: ‘little doubt … [of] the various ways in which their history [Indians] may terminate, and … that it is for their interest to cede lands at times to the United States’.2


  1. Secretary of State Jefferson


  
    
  


  During his tenure as Secretary of State, Jefferson applied the Doctrine in his everyday work involving foreign countries and tribal nations. In June 1792, for example, Jefferson had an illuminating exchange about Discovery and Indian rights with the English diplomat Sir George Hammond. In fact, Hammond asked Jefferson what the US rights were ‘in the Indian soil’ in the lands west of the Appalachia and Allegheny Mountains. Jefferson’s explanation invoked many elements of Discovery including preemption, Indian title, US sovereignty over the Indian nations, the exclusion of other governments from dealings with tribes, and international law aspects. Jefferson explained that the United States had:


  1st. A right to preemption of their [Indian] lands; that is to say, the sole and exclusive right of purchasing from them whenever they should be willing to sell. 2d. A right of regulating the commerce between them and the whites. Did I suppose that the right of preemption prohibited any individual of another nation from purchasing lands which the Indians should be willing to sell? Certainly. We consider it as established by the usage of different nations into a kind of Jus gentium [international law] for America, that a white nation settling down and declaring that such and such are their limits, makes an invasion of those limits by any other white nation an act of war, but gives no right of soil against the native possessors. [Hammond asked do English traders have to stay out? ‘Yes’]


  
    
  


  Jefferson also demonstrated his understanding that Discovery limited tribal sovereign rights: ‘an established principle of public law among the white nations of America, that while the Indians included within their limits retain all other national rights, no other white nations can become their patrons, protectors, or mediators, nor in any shape intermeddle between them and those within whose limits they are’.3


  Jefferson was also called upon to render legal opinions about Discovery. He repeatedly utilized its elements including first discovery, preemption, Indian title and rights of occupancy and use, the limits on tribal property, sovereignty, and commercial rights, contiguity, terra nullius, and the need to ‘civilize’ Indian people to define European and Indian property rights and diplomatic and commercial rights in North America.4


  In 1790, he was asked by the US House of Representatives to examine North Carolina’s claims over the Cherokee Nation. Jefferson stated that the Indians ‘were entitled to the sole occupation of the lands within the limits guaranteed to them’ and that ‘North Carolina, according to the jus gentium [international law] established for America by universal usage, had only a right of pre-emption of these lands against all other nations: … and the right of occupation could not be united to it till obtained by the United States from the Cherokees’. The Cherokee Nation, Jefferson wrote, ‘possess the right of occupation, and [North Carolina has] the right of preemption’. Thus, North Carolina held the incomplete ‘European title’ and it could not become a complete fee simple title until the United States extinguished the ‘Indian title’ of use and occupancy.5


  In 1791, he issued an opinion on the rights Spain had gained by the element of conquest in Indian lands in Georgia. He doubted that ‘the possession of half a dozen posts [over] seven or eight hundred miles extent, could be considered as the possession and conquest of that country’. He also wrote in 1791 to the Secretary of War and in 1793 to the US House that Indians held the right to occupy their lands independent of the states’ rights of preemption. Virginia, he said by way of an example, could only grant actual possession of land after ‘a purchase of the Indian right’ because the tribal ‘right of occupation’ was still valid since it had ‘never been obtained by the United States’.6


  The potential of expanding the US borders to the Pacific Ocean also arose during Jefferson’s time as Secretary. In May 1792, the American Robert Gray sailed his ship Columbia Redidiva into the mouth of an unknown river in the Pacific Northwest of the North American continent. He named the river Columbia, after his ship. Jefferson was well aware that Gray’s discovery ‘gave the United States a claim recognized by the polity of nations … over the valley and watershed of the river and over the adjacent coast’. Jefferson also knew exactly what this claim meant for the native people who lived in the area. In 1792, he instructed American diplomats on the rights that Discovery recognized in Indian nations: ‘You know that the frontiers of [Spain’s] provinces, as well as of our States, are inhabited by Indians holding justly the right of occupation, and leaving to Spain and to us only the claim of excluding other nations from among them, and of becoming ourselves the purchasers of such portions of land, from time to time, as they may choose to sell.’7


  2. President Jefferson


  
    
  


  From 1801 to 1809, as the third president, Thomas Jefferson continued to expressly rely on Discovery in his interactions with Indian nations and foreign countries as he worked to expand America’s borders. For example, Jefferson often accurately explained preemption to tribal leaders who visited him in Washington DC. He told these chiefs that they owned their lands and possessed the legal rights of use and occupancy, and that the United States was the only possible buyer of their lands whenever they were willing to sell. He even gave tribal leaders copies of the federal Trade & Intercourse Act and explained that American law did not allow individual Americans or states to buy tribal lands.8


  The Doctrine is also plainly visible in Jefferson’s planning for the Lewis and Clark expedition and his attempts to exercise political and commercial control of the Louisiana Territory. He also used Discovery to accomplish his vision to acquire the Pacific Northwest of the American continent from the native nations and European rivals.9


  3. Lewis and Clark expedition


  
    
  


  The Lewis and Clark expedition of 1803–1806 was the physical manifestation of the Doctrine of Discovery in the Louisiana Territory (that part of the United States west of the Mississippi River and east of the Rocky Mountains) and in the Pacific Northwest of the United States. Thomas Jefferson used the expedition to strengthen the American claim to the Northwest under international law and Lewis and Clark performed the well-recognized rituals of Discovery in the Louisiana Territory and the Pacific Northwest, including establishing the American outpost of Fort Clatsop at the mouth of the Columbia River. Lewis and Clark also began to bring the Indian nations within the American political and commercial orbit. Just as Jefferson planned, the expedition became part of the evidence that the United States used for decades against England, Spain, and Russia to prove the American claims of first discovery, actual occupation, and ownership of the Pacific Northwest.10


  In the instructions Jefferson personally drafted for Meriwether Lewis, the primary purposes of the expedition involved Indians, tribal governments, and various elements of the Doctrine. The expedition was clearly designed to open these new areas to American influence and to control and dominate trade and political interactions with the tribes. Lewis and Clark carried out the instructions and pursued Discovery goals in several ways. First, the explorers delivered a message to the Indian nations of the United States’ new authority over them. Lewis wrote out a 2,500-word speech that was the template for the 50 or more official tribal encounters that occurred during the expedition. These speeches demonstrate how pervasively the elements of Discovery were used by Lewis and Clark to spread the news of the authority of the United States in the Louisiana Territory and Pacific Northwest.11


  In speeches to tribal leaders, Lewis repeatedly called them ‘children’ and Jefferson their new ‘father’. He informed them that their old fathers, the French and Spanish, were now gone forever. In essence, Lewis was telling Indians that they were now American subjects and Jefferson was their only protector. Lewis and Clark also distributed American flags, medals, and army uniforms ‘as a pledge of the sincerity with which [Jefferson] now offers you the hand of friendship’. Lewis pointed out that the tribes had better accept Jefferson’s advice:


  [Our great chief] commanded us … to council with yourselves and his other red-children … to give you his good advice; to point out to you the road in which you must walk to obtain happiness. He has further commanded us to tell you that when you accept his flag and medal, you accept therewith his hand of friendship, which will never be withdrawn from your nation as long as you continue to follow the councils which he may command.12


  
    
  


  Lewis also drove home the point that the United States was now the only sovereign in the Louisiana Territory with which the Indian nations could deal in a diplomatic and commercial fashion. Tribal leaders were instructed to throw away ‘all the flags and medals which you may have received from your old fathers the French and Spaniards’ because it was ‘not proper since you have become the children of the great chief … of America, that you should wear or keep those emblems of attachment to any other great father … ’.13


  Historians call the medals, flags, and uniforms that Lewis and Clark distributed sovereignty tokens, because by accepting these gifts Indian chiefs allegedly demonstrated their allegiance to the United States. Lewis and Clark believed that these objects carried this meaning. In fact, they repeatedly emphasized the Discovery significance of these items because they said their ‘Government looked upon those things as the sacred emblems of the attachment of the Indians to their country’.14


  Lewis and Clark also apparently thought they were naming chiefs and changing tribal governments. Lewis advised the Yankton Sioux Nation to ‘obey the councils of such chiefs as your Great father may from time to time cause to be appointed among you from your Own nation; and those particularly who are this day acknowledged by us as Chiefs … ’. One member of the expedition also showed his similar understanding about the August 1804 council with the Otoe and Missouri Nations: ‘the Indians … appeared well pleased with the change of government, and what had been done for them. Six of them were made chiefs … ’.15


  Jefferson’s goal for the Lewis and Clark expedition included acquiring American ownership of the Pacific Northwest. In fact, it was one of Jefferson’s primary objectives for the expedition and he used the Discovery Doctrine in this attempt. This objective for Lewis and Clark is a well-recognized fact. A Canadian historian, Kaye Lamb, stated that ‘[t]he chief purpose of the Lewis and Clark expedition was to cross this new [Louisiana] territory and bolster American claims to the further areas beyond the Rocky Mountains’. Historian Bernard DeVoto also wrote that Jefferson expected Lewis and Clark ‘to buttress the American claim to the Oregon country’ and ‘that to secure the Columbia country … was certainly the most urgent of Jefferson’s purposes’. After the expedition, the United States made these exact Discovery arguments against Spain, Russia, and England for four decades that the Lewis and Clark expedition proved that the United States owned the Pacific Northwest under international law. In 1823, for example, the United States argued that it had jurisdiction and sovereignty over the Northwest based ‘upon their first discovery of the river Columbia, followed up by an effective settlement at its mouth … by Lewis and Clarke’. In 1826, the United States argued that its ownership was based on:


  By virtue of the first, prior discovery … subsequent settlement within a reasonable time … the right of occupancy, and ultimately of sovereignty … Captains Lewis and Clark … explored the course of the Columbia.… [and] erected the works called Fort Clatsop, and wintered in 1805 and 1806 … According to the acknowledged law and usages of nations, a right to the whole country drained by that river. The United States has as strong a claim as any country ever had to vacant territory.16


  
    
  


  The expedition became a crucial part of America’s Discovery claim to the Northwest. But Jefferson realized that the expedition was only a temporary occupation of the Columbia region and that under international law the United States had to permanently occupy the area. Thus, he encouraged the American fur trader John Jacob Astor to build a permanent trading post at the mouth of the river because as Jefferson wrote Astor in 1808: ‘All beyond the Mississippi is ours exclusively.’ And, after the trading post Astoria was established, Jefferson wrote of its importance to America’s claim to the Pacific Northwest. The American government also relied heavily on these facts and argued for decades that Robert Gray’s first discovery in 1792, the Lewis and Clark expedition in 1803–1806, and the building of Astoria by May 1811 proved that the United States owned the Northwest under Discovery because it found it first and followed that discovery up in a reasonable time by permanent occupation. The United States claimed that it met all the necessary elements to turn its first discovery claim into full title and ownership of the Northwest under international law.17


  In light of the foregoing evidence, it is no surprise that the members of the expedition were also aware of the Discovery implications of their voyage. In the very last entry in his diary of the expedition, Private Whitehouse demonstrated his understanding of Discovery and that the United States now owned the Pacific Northwest: ‘By unfolding Countries; hitherto unexplored, and which I presume, may be considered as a part belonging to the United States, [the expedition] will be received as a faithful tribute to the prosperity of my Country.’18


  Lewis and Clark also used the European rituals of Discovery by marking the landscape and leaving symbols of their discovery, presence, and occupation of the Northwest. They often recorded that they carved and branded their names on trees and sandstone cliffs. Moreover, Lewis even took a branding iron on the voyage that contained the words ‘M. Lewis Capt. U.S. Army’. This branding and marking activity had legal significance under the Doctrine of Discovery just as did the rituals that had been performed for centuries by Europeans and Americans to prove Discovery claims. In addition, they spent an enormous amount of time mapping and naming the features of the landscape. Mapping was a well-recognized European method for making Discovery claims. Explorers had to be able to prove where they had been and the new lands they had found. And Lewis and Clark gathered native people to conferences to deliver their speeches and to perform Discovery procedures. All of their rituals mimicked centuries-old English, Portuguese, Dutch, and French rituals.19


  Lewis and Clark also chose to build forts and operate them under military protocols in the winters of 1804–1805 and 1805–1806. The Discovery significance of building a permanent monument to their occupation of the Pacific Northwest is obvious. For centuries, England, France, and Spain had built forts and trading posts to prove their occupation of locations in North America.20


  The best evidence that Lewis and Clark operated under the elements of Discovery is a document they left in Fort Clatsop in the Pacific Northwest in March 1806. This document was ‘legal’ evidence of the occupation of the Northwest by the United States. Lewis and Clark first listed the names of all the members of the expedition and drew a map of their route. They then hung the document in the Fort and gave copies to Indian chiefs to give to any passing ship captain. The document proclaimed to the world that American soldiers had crossed the continent and lived on the Pacific coast:


  The object of this list is, that through the medium of some civilized person who may see the same, it may be made known to the informed world, that the party consisting of the persons whose names are hereunto annexed, and who were sent out by the government of the U’ States in May 1804 to explore the interior of the Continent of North America, did penetrate the same by way of the Missouri and Columbia Rivers, to the discharge of the latter into the Pacific Ocean, where they arrived on the 14th day of November 1805, and from whence they departed the [blank] day of March 1806 on their return to the United States .…


  
    
  


  Lewis and Clark wanted a ‘civilized person’, that is someone other than Indians, to testify to their crossing the continent and occupying the Columbia River. Europeans would not have believed the story if it were told only by Indians. Lewis and Clark also wanted ‘the informed world’, that is Europeans, to know that an American expedition had crossed the continent, built Fort Clatsop, and occupied the Pacific Northwest.21


  4. Louisiana Purchase


  
    
  


  In 1803, just after Meriwether Lewis departed Washington DC on his expedition, the United States purchased France’s Discovery rights in the Louisiana Territory. The Louisiana Purchase and Jefferson’s comments and actions surrounding the transaction are further examples of Discovery principles at work in American history.


  Now that the United States had purchased France’s sovereign, commercial, and preemption rights in the Louisiana Territory, the Lewis and Clark expedition took on a major new objective. Consequently, on 22 January 1804, President Jefferson wrote a new letter of instruction to Lewis and explained that he should begin exercising America’s newly acquired Discovery powers over the Indian nations in Louisiana.


  The President wrote Lewis that he could now more directly propose trade relations between the tribes and the United States than he could have before the Purchase. He also instructed Lewis to proclaim the United States’ sovereignty.


  When your instructions were penned, this new position [the Louisiana Purchase] was not so authentically known as to effect the complection of your instructions. Being now become sovereigns of the country, without however any diminution of the Indian rights of occupancy we are authorised to propose to them in direct terms the institution of commerce with them. It will now be proper you should inform those through whose country you will pass, or whom you may meet, that their late fathers the Spaniards have agreed to withdraw … that they have surrendered to us all their subjects … that henceforward we become their fathers and friends … (italics added)


  
    
  


  Under Discovery elements, Jefferson knew that the United States was now the sovereign of the Louisiana Territory and in sole possession of the Indian trade.22


  Jefferson was, of course, very interested in the exact borders of the Louisiana Territory. In 1804, he personally researched this question and drafted a 40+ page paper entitled The Limits and Bounds of Louisiana. This document is filled with Jefferson’s reliance on the elements of Discovery to establish the borders of the Territory. He cited international law and the rights Europeans claimed in North America due to first discovery, symbolic possession, actual occupancy, contiguity, and the discovery of rivers. For example, he relied on France’s Discovery claims on the Gulf Coast and up the Mississippi River which were established by explorers ‘tak[ing] possession … [and] building and garrisoning forts’. Jefferson claimed that ‘from these facts … France had formal & actual possession of the coast from Mobile to the bay of St. Bernard, & from the mouth of the Misipi up into the country as far as the river Illinois’. Jefferson also argued that France had complied with ‘the practice of nations, on making discoveries in America’ and this included a ‘principle that “when a nation takes possession of any extent of sea-coast, that possession is understood as extending into the interior country to the sources of the rivers emptying within that coast, to all their branches, & the country they cover” ’. Due to these acts of occupancy and possession, Jefferson concluded that France had ‘a virtual and declared possession’.23


  Jefferson also relied on contiguity arguments in deciding where the boundary of the Territory should be marked between Spanish and French settlements. He drew the line ‘midway between the adversary possessions of Mobile & Pensacola’ because Discovery required a boundary to be ‘midway between the actual possession of the two nations … ’. In conclusion, Jefferson wrote that all the waters and country ‘are held and acted on by France’ and that France’s ‘titles derived, 1. from the actual settlements on the [Mississippi] river and it’s waters, 2. from the possession of the coast, & 3. from the principle which annexes to it all the depending waters’. He even appears to have thought that the Pacific Northwest was part of Louisiana.24


  Jefferson also well understood what the United States had purchased from France: the Discovery claim to a limited form of sovereign, political, and commercial power over the Indian nations and the right of preemption. Jefferson demonstrated his understanding of these legal principles in messages to the US Senate on 15 January 1808 and the US House on 30 January 1808 that ‘the United States should obtain from the native proprietors the whole left bank of the Mississippi’. Jefferson knew that the United States owned the powers of Discovery, limited sovereignty, and the sole right of commercial dealings with the native peoples in Louisiana and the preemption right to buy the lands west of the Mississippi, on its ‘left bank’, from the tribal governments. Jefferson wrote Congress on other occasions of the US right ‘of retaining exclusive commerce with the Indians on the western side of the Mississippi’ and ‘to procure the Indian right of soil, as soon as they can be prevailed on to part with it, to the whole left bank of the Mississippi’.25


  These examples from Jefferson’s career demonstrate conclusively that he operated under the Doctrine of Discovery and regularly used Discovery elements in dealing with the Indian nations and foreign countries.


  5. Jefferson and Madison administrations


  
    
  


  The United States undertook other Discovery-related actions under the administrations of Jefferson and his successor James Madison. In April 1805, for example, American diplomat James Monroe wrote to a Spanish diplomat and used the elements of first discovery, possession, international law, contiguity, and preemption to argue America’s rights in the Louisiana Territory. In 1807, Secretary of State James Madison highlighted the United States’ right to the Oregon country or Pacific Northwest in negotiations with England. Madison also argued with English officials in 1806 and 1807 about the United States’ exclusive right to commercial and political interactions with the Indian nations and Indians inside American territory. These American diplomats were using Discovery to protect American claims in the Louisiana Territory and Pacific Northwest.26


  Even more directly, in 1814, the new Secretary of State James Monroe argued that England had no claim on the Pacific coast because the United States had occupied the mouth of the Columbia River first. English and American diplomats then engaged in remarkable discussions about the Discovery rights and powers of each country vis-à-vis the Indian nations, their lands, and their sovereignty, and commercial rights. Each side emphasized their Discovery rights under the ‘established maxim of public law’ regarding ‘Indians residing within the United States’. They discussed that under ‘public law’ when Europeans recognized boundaries in the New World they gave ‘up to the nation in whose behalf it is made, all the Indian tribes and countries within that boundary’. These rights included ‘the rights of soil and sovereignty over the territory which they inhabit’ and ‘the right of purchasing [land] by treaty from the Indians … ’. The American diplomats pointed out that England had assumed the rights of sovereignty and preemption over Indians and their lands under the Royal Proclamation of 1763 and in Crown and colonial treaties and land purchases. The Americans stated that the ‘law of nations’ and ‘the legitimacy of colonial settlements in America’ worked to ‘the exclusion of all rights of uncivilized Indian tribes’. The US diplomats expressly insisted on the US right of preemption because Indian nations did not have ‘the right to sell their lands to whom they pleased’ or ‘to dispose of their lands to any private persons, nor to any Power other than the United States … ’.27


  6. US Congress


  
    
  


  The US Congress was well aware of the Doctrine and engaged in extensive discussions about Discovery and the Pacific Northwest. In 1820, Congressman John Floyd called on Congress to make the Oregon Country, the Pacific Northwest, part of the United States. A US House committee then proposed that the United States occupy the Columbia River and ‘extinguish the Indian title’.28


  The committee’s report recounted the history of European discovery and claims in the New World. The committee concluded that the United States should extend its jurisdiction to control the Pacific Northwest based upon ‘the usage of all nations, previous and subsequent to the discovery of America … [and that] the title of the United States to a very large portion of the coast of the Pacific ocean to be well founded’. The committee also justified expanding the United States to the Oregon country to serve other Discovery goals such as converting and civilizing Northwest natives to protect them and instruct them in agriculture and mechanic arts.29


  Floyd proposed in 1822 and 1823 that Congress require the President to occupy ‘that portion of the territory of the United States on the waters of the Columbia’, to extinguish the Indian title, give land to settlers, and form a federal territory named ‘Origon’. He argued that Oregon was already part of America, that the United States should occupy it by building forts and ‘extinguish the Indian title’. Many others joined in his call.30


  Another congressman saw no problem with America displacing the Indigenous people of the Northwest because he claimed Indians had retreated westward the same as the animals. He was not worried if Indians were ultimately injured because civilization and Christianity were on the march. One member of Congress stated: ‘To diffuse the arts of life, the light of science, and the blessings of the Gospel over a wilderness, is no violation of the laws of God; it is no violation of the rights of man to occupy a territory over which the savage roams, but which he never cultivates, and which he does not use for the purposes for which it was designed—the support of man.… It is as much the order of nature that the savage should give place to the civilized man, as it is that the beast should give place to the savage man.’31


  In 1826, Congressman Baylies chaired yet another committee to study US expansion to the Pacific Northwest. This committee’s report analysed so many elements of Discovery that we can only note a few instances. First, the Committee investigated ‘the right of sovereignty and domain which appertains to the United States over the territory claimed by them on the Pacific Ocean’. It then set forth ‘the progress of discovery, occupation, and settlement … for the purpose of illustrating the title of the United States’ and examined ‘all claims to discovery and title of the territory’. The committee concluded that ‘[t]he American title is founded on occupation, strengthened (as the committee believe) by purchase, by prior discovery of the river, and its exploration’. The Committee also relied on contiguity as having created an American claim to all the land 600 miles inland from Astoria. The Committee recounted this evidence ‘of the progress of discovery and occupation on the Northwest coast … [to demonstrate] the claims of all civilized nations to any portions of this coast … ’.32


  7. Monroe administration


  
    
  


  In the treaty that ended the War of 1812 between England and the United States, the parties agreed to return all properties captured during the war. England was in no hurry, however, to return Astoria. In 1817, the new Secretary of State John Quincy Adams and the new President James Monroe grew tired of arguing over Astoria and they ordered American representatives to retake possession of the post using Discovery rituals. As they wrote to each other, the mission was designed ‘to assert the [American] claim of territorial possession at the mouth of Columbia river’. And, as Adams wrote separately the mission was ‘to resume possession of that post [Astoria], and in some appropriate manner to reassert the title of the United States’.33


  Diplomat John Prevost and Captain William Biddle were then ordered to take possession of Astoria. President Monroe and Secretary Adams ordered Biddle and Prevost to sail to the Columbia and to ‘assert there the claim of sovereignty in the name of … the United States, by some symbolical or other appropriate mode of setting up a claim of national authority and dominion’ (italics added). This directive was nothing less than the government ordering them to perform Discovery rituals.34


  Biddle and Prevost arrived at Astoria at different times. Captain Biddle went ashore in two places and performed Discovery rituals to assert America’s claim to the Pacific Northwest. On the north side of the mouth of the Columbia River, and in the presence of Chinook Indians, Biddle raised the US flag, turned up soil with a shovel (just like the livery of seisin ritual from feudal times), and nailed up a lead plate which read: ‘Taken possession of, in the name and on the behalf of the United States by Captain James Biddle, commanding the United States ship Ontario, Columbia River, August, 1818.’ He then repeated this Discovery ritual on the south side of the Columbia.35


  Prevost arrived at Astoria a month later on a British ship. The Captain had been instructed to cooperate in restoring America’s claim to Astoria. The English flag was lowered and the US flag raised in its place and the English troops fired a salute and papers of transfer were signed. The American claim of Discovery to the trading post was again legally in place.36


  a. Treaties with England 1818 and 1827


  England and the United States continued to dispute their Discovery claims to the Pacific Northwest even after England relinquished symbolic occupation of Astoria. They negotiated for three decades regarding the region. In diplomatic exchanges, they argued about which country held the right of first discovery and first occupied the area so as to gain the title recognized under international law. The United States repeatedly argued its first discovery rights due to Robert Gray’s 1792 discovery of the Columbia River; Lewis and Clark’s exploration of that river from east to west and their occupation of Fort Clatsop and the region in 1805–1806; and John Jacob Astor’s construction in 1811 of the trading post Astoria, the first permanent settlement.37


  English officials disputed the American arguments and whether accidental discovery unattended by exploration or taking possession and ‘the exploration of [the Columbia], by Lewis and Clark, in 1805–6’ constituted ownership. England instead argued its claim to the Northwest and expressly relied on the elements of Discovery. England claimed first discovery by Francis Drake in the mid-1500s; the trade and exploration that England commenced in the region in the late 1700s; the cession by Spain to England of trading and settlement rights in the region in 1790; and the fur trading activities of the North West Company down the Columbia.38


  These legal and diplomatic arguments demonstrate the importance the United States and England placed on the Doctrine of Discovery. These diametrically opposed positions, however, were never settled by a court although England did propose several times that a European monarch mediate the issue. Instead, both countries decided to jointly occupy and use the region. They signed a treaty in 1818 that provided both parties free use and access to the Pacific Northwest for 10 years.


  The 1818 treaty expressly left each party’s rights intact yet unresolved. However, John Quincy Adams and American diplomats continued to negotiate with English officials about their Discovery claims. In these discussions, each party expressly relied on the elements of first discovery, symbolic occupation, permanent and actual occupation, terra nullius (vacant lands), and claims to areas contiguous to discovered lands and river drainage systems. American diplomats argued that England’s claim on the Pacific coast lay between the 51st and 54th parallels. According to Secretary Adams, the territory south of the 51st parallel ‘was American by prior right of discovery’. American diplomats claimed that the United States held the ‘absolute and exclusive sovereignty and dominion’ of the Northwest based ‘upon their first, prior discovery’ of ‘the mouth of Columbia river by Captain Gray [and] … the whole territory drained by that river’. First discovery gave the United States ‘a right to occupy, provided that occupancy took place within a reasonable time, and was ultimately followed by permanent settlements and by the cultivation of the soil … ’. These diplomats claimed the United States possessed and permanently occupied this ‘vacant territory’ and owned it ‘on the ground of contiguity to territory already occupied’. The United States claimed it held the title to this area under international law, ‘the established usage amongst nations’. In rebuttal, the English Foreign Secretary denied the US claims and told Adams that England would continue to follow international law and consider all lands west of the Rocky Mountains to be ‘a vacant territory’ and open to all until ‘acquired, by actual occupancy and settlement’.39


  In 1823, Secretary Adams argued that the American claim was strengthened due to the United States acquiring Spanish Discovery rights under the Adams-Onis Treaty of 1821. Adams asserted that Spain was ‘the only European power who, prior to the discovery of the [Columbia] river, had any pretensions to territorial rights on the NW Coast of America’. Adams also relied on contiguity under international law when he stated that ‘[t]he waters of the Columbia river extend … [t]o the [Louisiana] territory … immediately contiguous to the original possessions of the United States, as first bounded by the Mississippi, they consider their right to be now established by all the principles which have ever been applied to European settlements upon the American hemisphere.’40


  England and the United States never settled their conflicting Discovery arguments. Instead, in 1827, they concluded another treaty of joint occupancy, free travel, and free use of the Northwest for English and American citizens.


  b. Treaty with Spain


  In 1817, Secretary of State Adams began negotiating with the Spanish Ambassador Don Luis de Onis regarding Florida, the boundaries of the Louisiana Territory, and a border on the Pacific. Both parties vigorously disputed their Discovery claims. In 1818, Onis argued Spain’s ‘rights of discovery, conquest, and possession [under] … the law of nations’. Adams countered by invoking ‘the general practice of the European nations’ and first discovery, possession, contiguity, ownership of river drainage systems, and preemption to prove the boundaries of Louisiana. After many proposals, an agreement was signed in 1819 granting to the United States Spain’s claim to lands across the continent and on the Pacific between the 42nd and 54th parallels, which was allegedly the southern edge of Russia’s Discovery claim.41


  c. Treaty with Russia


  By 1809, Russia was actively trying to control trade along the Pacific Northwest coast due to Discovery. John Quincy Adams and President Monroe used the elements of Discovery to dispute the Russian claim. In 1822, Adams asked Russia for an explanation under international law justifying its position. Russian diplomats relied on ‘discovery, occupancy, and uninterrupted possession’. Adams rejected most of these claims and especially any claim based on the element of contiguity.42


  Adams did not dispute, however, that Russia could make legitimate arguments under Discovery to present day Alaska and the coast of British Columbia. Therefore, he negotiated a treaty in which Russia agreed to restrict its claim to north of the 54th parallel. (That demarcation line is familiar to Americans because it was a slogan in the presidential election of 1844 for the United States to take the entire Pacific Northwest: ‘fifty-four forty or fight’.) The primary significance of the Russian and Spanish treaties to the United States was that now two of America’s European rivals for ownership of the Pacific Northwest were removed.


  B. 1830–1850


  
    
  


  President Jefferson had expressly raised the idea of removing eastern Indians west of the Mississippi River as early as 1803. He wrote a Territorial Governor that the American settlements ‘will gradually circumscribe and approach the Indians, and they will in time either incorporate with us as citizens of the United States, or remove beyond the Mississippi … ’. He also wrote other officials that the United States could tempt Indians to move west of the Mississippi by using the Louisiana Territory as ‘the means of tempting all our Indians on the east side of the Mississippi to remove to the west … ’.43


  Jefferson explained his thinking on Removal and Indians to ex-President John Adams in 1812. Jefferson said that to deal with ‘backward’ tribes the United States ‘shall be obliged to drive them, with the beasts of the forest into the Stony mountains’. Jefferson obviously had the same vision for Indians as Washington’s ‘Savage as the Wolf’ policy.44


  The federal policy of Indian removal that ran from 1830 to 1850 is most often blamed on President Andrew Jackson because Congress enacted the Removal Act in 1830. This Act required tribal consent for the sale of lands (as required by Discovery) but the United States forced this policy on the eastern tribal governments by coercive actions. It led to enormous losses of tribal lands and assets, and lives too, on the infamous ‘Trail of Tears’ that followed the removals.45


  1. Manifest Destiny


  
    
  


  Following the Lewis and Clark expedition, Americans gradually began to develop the idea that the United States would soon cross the continent and own all the lands of the native peoples. By the mid-1840s, this idea coalesced under the phrase ‘Manifest Destiny’. This phrase represents the principle that the United States would expand to the Pacific Ocean under divine direction. The Doctrine of Discovery was the primary force behind this idea.


  In July 1845, ‘Manifest Destiny’ was first expressed in an editorial written by John O’Sullivan about America annexing Texas. O’Sullivan denounced foreign nations who were allegedly ‘checking the fulfillment of our manifest destiny to overspread the continent allotted by Providence for the free development of our yearly multiplying millions’. In December 1845, he wrote a very influential editorial about the Pacific Northwest entitled ‘The True Title’ in which he created a new slogan that justified American expansion and became part of the national vocabulary.46


  O’Sullivan used the Doctrine of Discovery in his argument that the United States already held legal title to the Pacific Northwest:


  Our legal title to Oregon, so far as law exists for such rights, is perfect. Mr. Calhoun and Mr. Buchanan [Secretaries of State] have settled that question, once and for all.… Not a foot of ground is left for England to stand upon, in any fair argument … [U]nanswerable as is the demonstration of our legal title to Oregon … we have a still better title than any that can ever be constructed out of all these antiquated materials of old black-letter international law. Away, away with all these cobweb tissues of right of discovery, exploration, settlement, continuity, &c.… our claim to Oregon would still be best and strongest. And that claim is by the right of our manifest destiny to overspread and to possess the whole of the continent which Providence has given us for the development of the great experiment of liberty and federated self-government … for any purpose of human civilization.… The God of nature and of nations has marked it for our own … (italics added)


  
    
  


  ‘Black-letter international law’, ‘civilization’, the ‘right of discovery, exploration, settlement, continuity’—there is no question that O’Sullivan invoked the elements of Discovery to justify America’s legal title to Oregon.47


  Manifest Destiny plainly had a racial component just as did Discovery. Americans felt they had the leading role in educating, civilizing, and conquering the continent and dominating American Indians and Mexicans. Many white Americans applied the same language they had used for centuries about Indians—inferior, savage, uncivilized, and a hopeless future—to Mexicans. In 1847, for example, one writer stated that the Mexican destiny was the same as Indians, to amalgamate into the ‘superior vigor of the Anglo-Saxon race, or they must utterly perish’.48


  2. President James K Polk


  
    
  


  In the 1844 presidential election, the Democratic Party brought Manifest Destiny and Discovery issues to a head because the party platform demanded the annexation and occupation of Texas and Oregon. The party stated that ‘our title to the whole of the Territory of Oregon is clear and unquestionable; that no portion of the same ought to be ceded to England or any other power; and that the re-occupation of Oregon and the reannexation of Texas at the earliest practicable period are great American measures’.49


  The Democratic candidate, James Polk, campaigned vigorously on this theme. His election slogan was the warlike statement about Oregon—‘Fifty-four forty or fight’. Polk was claiming the Pacific Northwest into much of present day British Columbia, Canada. The election was considered to be about expansion and when Polk won he declared a mandate for American expansion. It is no surprise, then, that Texas was annexed, the Pacific Northwest acquired, and a war of territorial conquest commenced with Mexico within less than two years.50


  In his inaugural address, Polk claimed Oregon under Discovery. In discussing ‘our territory which lies beyond the Rocky Mountains’, he stated that the United States ‘title to the country of the Oregon is clear and unquestionable’ and that ‘[t]he title of numerous Indian tribes to vast tracts of country has been extinguished’ and that American settlement of Oregon was a beneficial outcome. Furthermore, in his first annual message to Congress, Polk discussed Oregon at length. He asserted that ‘our title to the whole Oregon Territory … [is] maintained by irrefragable [irrefutable] facts’. Polk asked Congress to extend federal protection, laws, and civil and criminal jurisdiction to US citizens in Oregon and to control tribal commercial and political relations. He also requested the grant of land to the ‘patriotic pioneers who … lead the way through savage tribes inhabiting the vast wilderness’.51


  In September 1845, Polk’s administration resumed the decades old negotiations with England on the boundary line in the Northwest and argued for the 54th parallel. The United States finally agreed, however, in an 1846 treaty with England to the 49th parallel where the border remains today. Thus, England relinquished its Discovery claim to the Oregon country and American Manifest Destiny to the Pacific Ocean was ensured. Secretary of State James Buchanan foresaw America’s ‘glorious mission … [of] extending the blessings of Christianity and of civil and religious liberty over the whole of the North American continent’.52


  The United States quickly absorbed Oregon into the Union. In August 1848, Congress created the Oregon Territory and applied the Northwest Ordinance of 1787 and its use of Discovery principles in the Territory. In September 1850, Congress began giving land to settlers even though the Indian titles had not yet been extinguished. This assumption that Indian lands were already federal property to some extent reflected Discovery and the understanding that the United States could grant its title even before the Indian title was extinguished and while Indians still occupied the lands.


  3. Mexican-American War 1846–1848


  
    
  


  In keeping with his perceived election mandate to expand America, President Polk commenced the Mexican-American War in 1846. The war led to the cession to the United States in 1848 of an enormous amount of territory including California and the present day United States Southwest. The discovery of gold in California in 1849 and the increasing use of the Oregon Trail led to a massive migration of Americans to these new American territories.


  4. American settlers


  
    
  


  In 1828, one prominent advocate of settling Oregon submitted a memorial to Congress for the government to form a colony on the Pacific Northwest coast. He relied on the elements of Discovery and argued that Congress should give Americans land in the Northwest so they could aid in ‘colonizing a part of the American territory bordering on the Pacific Ocean’. These advocates also claimed they wanted to protect American ‘rights and property on the North-West Coast, and [work] for the peace and subordination of the Indians’. They hoped to spread ‘the refined principles of a republican government, and Christianity’ and to ‘open this wilderness to the skilful and persevering industry of civilized man’. All they asked was that Congress grant them jurisdiction, fee simple titles, and to extinguish the Indian title. Other groups were also interested in Oregon so they could plant a ‘Christian settlement … [and] spread civilization and Christianity among the Indians … [to settle the] savage wilderness’.53


  American missionaries also played an important role in opening the Oregon Trail and working to extend the elements of Discovery and Manifest Destiny to Oregon from 1833 onward. After the Astorians from 1811 to 1814, missionaries were the first Americans to permanently occupy the region. In 1834, for example, the Methodist Jason Lee travelled to Oregon and settled south of the Columbia River. In just two short years, the Americans who settled around Lee’s settlement outnumbered the English in the Northwest. By 1839, Lee was asking Congress to establish American jurisdiction over the region. By the end of 1840 there were 500 Americans in the Willamette Valley of Oregon, and in 1843 alone, 900 more Americans arrived. Three thousand more Americans arrived in 1845 and immediately petitioned Congress for federal services.54


  C. 1850–1887


  
    
  


  The rapid growth of the United States from 1846 to 1848 as a result of the Mexican-American War produced a modification of the Indian Removal policy. The enormous migration of Americans to the California gold fields and Oregon Territory caused the United States to enact a new Indian policy and a new way of applying Discovery against Indian nations. The United States now created the idea of confining tribes and Indians on small and isolated areas called reservations. The new policy began in California and Texas and lasted throughout this time period. In the Oregon Territory and elsewhere, the United States negotiated treaties with tribes to extinguish the Indian title and to move Indians away from the valuable farming, mining, grazing, and timber lands that Americans desired. The United States continued to exercise its Discovery powers by completely controlling Indian affairs and using its constitutional Discovery authority through treaty making and otherwise to totally dominate Indian nations. In addition, the United States continued to exercise its preemption power to buy land from tribes through the treaty process.55


  D. 1887–1934


  
    
  


  The increasing domination of the United States over Indian nations, the ‘Savage as the Wolf’ policy, and the Doctrine of Discovery became even more evident in what is called the Allotment and Assimilation era of federal Indian policy. The United States now more strongly than ever exercised its Discovery power over Indians without tribal input or consent. Congress radically altered the policies of the treaties and the Reservation era of federal policy and breached the limits of its alleged Discovery powers. Congress now unilaterally altered the nature of tribal property rights when it enacted the General Allotment Act of 1887. The goal of this legislation was to break up tribal ownership of reservations, open reservations for non-Indian settlement, and to end tribal existence. Congress accomplished this task by dividing, or allotting, many reservations into 160, 80, and 40 acre plots that were then granted in individual ownership to individual Indians. Reservation land in excess of what was needed to allot a share to each tribal citizen was called ‘surplus’ and was sold to non-Indian settlers who then moved onto reservations. A significant amount of the land allotted to tribal citizens was ultimately lost by voluntary sales and state tax foreclosures. The Allotment era resulted in a loss of two-thirds of all tribally owned lands from 1887 to 1934. In 1887, tribal governments owned 138 million acres but by 1934 that number had shrunk to 48 million acres, of which 20 million acres were arid or semi-arid.56


  In the Allotment era, the federal government unilaterally expanded its Discovery powers of preemption and sovereignty over tribal governments. The forced allotments of communally owned tribal lands into individual ownership and the confiscation of ‘surplus lands’ and their sales to non-Indians were conducted almost completely without tribal consent and in fact against the active opposition of most tribal governments. Forced transfers of tribal lands without consent was a direct violation of the preemption element of Discovery. As President Jefferson and others had explained, and as federal law provided, tribes and Indians could occupy, use, and live on their lands forever if they wished and they had to consent to any sales. The Allotment Act, however, was a dramatic example of the United States expanding Discovery power far beyond its legal definition.


  Also during this era of Indian policy, the United States exercised its alleged authority to force assimilation on Indians. Straight out of the fifteenth century papal bulls and the sixteenth and seventeenth century English colonial charters, civilization, citizenship, education, and religious conversion of Indians became federal objectives. As early as 1870, President U S Grant handed control of many reservations to various Christian religions and the federal government even deeded tribal lands to religions to operate missions and schools. In the 1880s, the federal government began operating boarding schools to civilize Indians. The goal of these schools was aptly stated by the creator of the first one: Captain Henry Pratt said ‘kill the Indian, save the man’. During this same time period, the Bureau of Indian Affairs attempted to take absolute control of Indian life and to squeeze out Indian governments, religions, and cultures.57


  The US Indian policy since the early 1960s is called the Self-Determination Era. It is a far more respectful and humane policy in which the United States supports tribal governments and Indians in self-governance, economic development, and self-determination efforts. But Discovery and Johnson v M’Intosh are still fundamental principles of federal Indian law. The United States continues to hold the dominant position in Indian affairs and exercises enormous control over tribal political, commercial, and land issues. The Doctrine of Discovery continues to be the controlling legal precedent for federal interactions with Indian nations.


  E. Conclusion


  
    
  


  From the earliest days of European explorations and claims in North America, and from the establishment of the English colonies and the American states and United States, the Doctrine of Discovery has been the primary legal principle that controlled Euro-American claims and rights, and the rights and lives of Indian peoples and their nations. This legal principle does not respect Indigenous rights or native peoples and governments. Discovery and its racial, religious, and ethnocentric view of the superiority of Euro-American civilizations does not even consider Indigenous human, sovereign, or commercial rights.


  Furthermore, the Doctrine of Discovery and Manifest Destiny foretold a very grim future for America’s native peoples. In 1825, for example, US Secretary of State Henry Clay stated that it was ‘impossible to civilize Indians.… They were destined to extinction … ’. One US Senator asked the Senate rhetorically in 1825 whether the West was ‘to be kept a jungle for wild beasts? No. It is not in the order of Providence. The earth was designed for man.… Their march onward, therefore, to the country of the setting sun, is irresistible.… our destinies, whatever they may be, were placed, in this particular context, beyond our control.’ One author stated that ‘since the days of earliest settlement, many whites had believed that the American continent was reserved for them by Providence and that Indians should accordingly surrender it and disappear’. When US Senator Thomas Hart Benton was asked in the 1830s whether American expansion would cause the extinction of Indians he replied, ‘I cannot murmur at what seems to be the effect of divine law … The moral and intellectual superiority of the White race will do the rest … ’. And, as Americans clashed with Indians in Wyoming in 1870, a newspaper noted: ‘The rich and beautiful valleys of Wyoming are destined for the occupancy and sustenance of the Anglo-Saxon race.… The Indians must stand aside or be overwhelmed.… The destiny of the aborigines is written in characters not to be mistaken … the doom of extinction is upon the red men of America.’ Finally, an international law scholar stated in the mid-1800s what Discovery did to Indigenous peoples: ‘the heathen nations of the other quarters of the globe were the lawful spoil and prey of their civilized conquerors’.58


  These opinions were not new or startling ideas to Americans at the times they were stated. In fact, under the Doctrine of Discovery, these objectives were the intended results of policies that treated American Indians as the ‘Savage as the Wolf’.


  


  4

  The Doctrine of Discovery in Canada


  
    
  


  A. The Earth is Our Mother: Meta-Indigenous Conceptualizations of Our Relationship with Our Land


  
    
  


  It is one of those generalizations or stereotypes that have its inception in a truism: ‘The Earth is Our Mother’. Many of us are loathe speaking it1 as saying it risks perpetuating the generalization and entrenching a misunderstood notion of what ‘mothering’ means. In order to understand Indigenous relationships with our land, western conceptualizations of animus need to be left behind. In many Indigenous cultures the earth has animus, is living, and is perceived as a provider and giver of life. As such, the earth itself gives birth to all creatures. The grain of truth in what has become a stereotype is this: it is one of those facts, an actual understood fact, and based upon our reason that we can say ‘The earth is our mother’. No one can own your mother. No one can take your mother away. No one would give their mother away. No one could acknowledge that their mother could be owned. No one would view transference, by force or by will, as even possible.


  How, therefore, is it possible to change the relationship between ourselves as Indigenous (in my case Cree—Neheyiwak) peoples and our mother? To start, you have to shift your mindset from ‘might makes right’. As nations, we certainly negotiated treaties with other Indigenous nations and made peace with shared relations with the land. In no way did this change the nature of our relationship with the land—it merely added to the complex relationships that existed between the land and a larger family. As peoples responsible for that land (relatives with an obligation to family) your obligation became greater when more people entered into a relationship with the land.


  To be able to understand the complex nature of these relationships, ‘inherency’ needs to be understood and contextualized. In my understanding, an inherent right2 to the land exists because we, as original peoples, inherited that relationship from our ancestors. In this regard, language is (as Bishop Avila conveyed) ‘the perfect instrument of empire’.3 To some degree, this was precisely true: our meanings, philosophies, world views and laws cannot be detailed fully in a manner which approximates their meaning in English. As words are squashed into English word boxes, concepts run over the top like spring water in a barrel.


  So, it is important to acknowledge and define our relationships and the laws related to our relationships in a way that is meaningful to us as Indigenous peoples. It is one of the truisms in our culture that we understand the earth to be our mother—but mother has many more meanings attached to it than the English word would denote. Within that word are bundles, bundles of meaning. Included within that familial relationship is the understanding that we have a relationship with the land that is reciprocal. It has cared for us. We must care for it. The bones of our ancestors turned into dust and are now a part of the earth. Integral to that understanding is this one: there is no possibility that someone whose bones, histories, and laws were not birthed or placed in that land over thousands of years could come and ‘take it’.


  This is our law. If we were to be frank about it, and examine this from an Indigenist perspective, it would be accurate to say that in occupying our traditional territories, colonizers broke and continue to break Indigenous laws. It has been repeated so many times as to become almost without meaning in popular culture, but the statement has its origin in something that is most true: our mother cared for us, we must care for our mother, and we are linked to all the generations before and all that come after because of our mother. It may be elementally stated but make no mistake, this is a complex legal regime comprised of responsibility, obligations, reciprocity, and interrelationships.


  B. Indigenous Ideologies and Understandings


  
    
  


  Harold Cardinal and Walter Hildebrandt, after working with Elders from the Treaty 6 area4 of Canada, addressed the notions of relations and reciprocity thus:


  Powerful laws were established to protect and to nurture the foundations of strong, vibrant nations. Foremost amongst these laws are those related to human bonds and relationships known as the laws relating to miyo-wicehtowin [author’s note: ‘having or possessing good relations’]. The laws of miyo-wicehtowin include those laws encircling the bonds of human relationships in the ways in which they are created, nourished, reaffirmed, and recreated as a means of strengthening the unity among First Nations people and of the nation itself.5


  
    
  


  In terms of a meta-Indigenous understanding that can be arrived at based upon Neheyiwak ‘law’, it might be useful to state that those laws which determined how humans would interact with themselves and their environments provided a template for how Indigenous peoples understood lawful behaviour. Those laws were and often still are the requirement, and the requirement found support in codes which govern(ed) conduct. That reciprocal relationship between original peoples, lands, and their Creator provides the basis for our ongoing relationship and is the source of our sovereignty as peoples Indigenous to our lands. Cardinal and Hildebrandt wrote of this:


  The Elders emphasize the sacredness of the Earth, and in particular the sacredness of the Peoples’ Island—North America—that was given to their peoples to live on. The Elders say that the Creator gave the First Nations peoples the lands in North America. The Elders maintain that the land belongs to their peoples as their peoples belong to the land. The land, waters, and all life-giving forces in North America were, and are, an integral part of a sacred relationship with the Creator. The land and water could never be sold or given away by their Nations. For that reason, the Elders say that the sacred Earth given to the First Nations will always be theirs. But more than land was given by the Creator.


  
    
  


  ‘Iyiniw miyikowisowina’ (that which has been given to the peoples) and ‘iyiniw saweyihtakosiwin’ (the peoples’ sacred gifts) … The Elders are emphatic in their belief that it is this very special and complete relationship with the Creator that is the source of the sovereignty that their peoples possess.6


  In short, the connection, relationship, and ‘right’ to the land were and are inviolable. An understanding that can be taken from this is that the relationship of Indigenous peoples with their traditional territories could not be altered by the arrival of non-Indigenous peoples, regardless of the theory or doctrine that they brought with them. The ideology that the Treaty 6 Elders refer to is one which supports a vision in which lawful adherence (that is, following Indigenous laws of the land) would be expected and maintained. The same Elders note that there was some understanding that some portions of Indigenous land would be shared.7 The shared understanding of settler peoples was addressed repeatedly in ceremonies and gatherings governed by Indigenous law.8


  Settlers initially adhered to the Indigenous laws governing settlement and those governing settler and original peoples’ relationships. The myth of discovery and of adherence to Doctrinal tenets has been perpetuated over time, but the likelihood is that settlers adhered to Indigenous laws until they had the economic, numeric, or military power to enforce their own boundaries. This most certainly could be done and be understood to be done in the furtherance of ‘happy and noncoercive relations’. In that regard, there could have existed an understanding of mutuality—a space where Indigenous ideology and laws naturally occupied the same space as settler principles with no seeming conflict.


  The perception that any sort of ‘discovery’ occurred likely was perpetuated by stereotypical imagery of savage peoples with no governance, laws, or economies ‘rescued’ by the coming of settlers. To that degree, the notion of discovery likely occupied the space that natural Indigenous rule, law, and societies could not occupy in colonizing minds.


  C. Indigenous Identification of Problems with Colonial Research, History, and Narrative


  
    
  


  The word ‘law’ has its origin in non-Indigenous etymology. While we have some comparable and translatable terminology and concepts, it is many Indigenous peoples’ shared experience that ‘law’ does not translate. Law is just one word which describes the ways in which we can live most kindly together. Philosophy and doctrine, in terms of most Indigenous citizens, were predicated on notions of kindness, respect, and peace. Doctrinal knowledge, if such a thing can be said to exist in our nations (for if English words cannot capture Indigenous essence, who knows to what degree English theories preclude Indigenous understanding), surely must include the knowledge that new inhabitants must negotiate their use of land with the original inhabitants. Certainly, it can be stated without much argument that those negotiations must be such that the original inhabitants must benefit from them or they would not enter into them. Additionally, it can likely be concluded that no original inhabitant could or would possess the autonomy to alter their family’s (nation’s) relationship with the land without consensus. Our legal histories9 show this to be true—in our languages and in English.


  For in both Indigenous and non-Indigenous cultures language is inseparable from its history. Legal traditions and/or statutes are inseparable from language. Interpretation is reliant upon a commonly held understanding of the meaning entrenched in language. Weighted and biased language hides the sizeable footprint that imperialism leaves in Canadian legal discourse. For these reasons, separating notions of ‘Aboriginal rights’ and ‘Aboriginal title’ from the notions of terra nullius (erasure) and the Doctrine of Discovery (savages requiring civilization) is impossible. Each word is a bundle,10 housing within it the legal histories and Western etymology of the word. Those legal histories and the rationale for colonization of Indigenous lands are entrenched within the legal histories of settler nations and it is the height of absurdity to think that the histories and the settler lawful racialization of Indigenous peoples and the usurpation of Indigenous lands are not housed within the scheme.


  In and over time, the use of the phrase ‘Doctrine of Discovery’ becomes unacceptable and commonly understood to house meaning which includes the notion of Indigenous submission, inferiority, and capitulation. In most circles, it is not acceptable to validate or address the Doctrine as an actuality. Not speaking its name has not served to invalidate its existence, however. As a tool of empire with historic roots to imperialist and colonial thinking, law making, and enforcement, it would be folly to think that de-racializing the surface de-systematizes the system which perpetuates itself based upon Indigenous (rights, claims, laws, peoples) inferiority. The notion of the ‘universalized truth’ is as relevant today to Indigenous peoples’ existences as it was to the popes who issued the papal bulls (notably, Pope Innocent IV was a lawyer). In contemporary Canada, papal imperialism has found itself replaced with judicial and legislative imperialism11 and it would not be too harsh to state that the inability of the Canadian judiciary and legislators to even entertain the notion of Indigenous legal orders as determinants of Indigenous land is not just a matter of reliance on precedent, but is equally a matter of reliance upon historico-legal absolutism. The ensuing cases are ‘cleaned up’ and on their face possess none of the early commonly held racialized understandings about Indigenous peoples and their incapacity regarding land, but the understanding, interpretation, and belief is entrenched within the legal order, legislative presumptions, and interpretative tools: Canadian law is a tool of empire.


  D. The Doctrine of Discovery


  
    
  


  1. Defined


  
    
  


  The word ‘doctrine’ has roots firmly embedded in dogma. Organized religion, military organizations, and law are all inheritors of a number of doctrines/shared understandings. Embedded within the notion of doctrine is some sort of rightfulness (righteousness) that both defines and reifies the doctrine.


  The notion of ‘Discovery’ is one that is based in first time: first time encounter, first time in your knowledge, first observation. That the Doctrine of Discovery has lost that meaning—of a first encounter—and that it has become subsumed in an understanding of ‘finding’ land, a nation, a people is difficult to understand unless you consider the intent and role of the Doctrine.


  For the purposes of this chapter and the next, the Doctrine of Discovery will be defined as a dogmatic body of shared theories (informing theory, law, and understanding) pertaining to the rightfulness and righteousness of settler belief systems and the supremacy of the institutions (legal, economic, governmental) that are based upon those belief systems. The shared theories have been predicated on a notion of ‘first’ or ‘discovery’ as original peoples/Indigenous peoples in their own territories did not share settler theory or understandings or settler legal, economic, or governmental institutions and were deconstructed as non-existing in order to allow for ‘rightful’ and righteous settlement of Indigenous peoples’ lands. The Doctrine has been utilized as a rationale to take Indigenous lands on the basis of Indigenous peoples’ constructed and Doctrinally defined deficiencies and inhumanity.


  2. Sources


  
    
  


  The Doctrine of Discovery has its origins in the notion of superiority. The Doctrine is built upon this largely racialized philosophy: those who were superior had superior rights to those who were inferior. ‘Infidel’ inferiority was predicated upon notions of correspondence with the imperialist defined notions of humanity. Finding the basis in religious theology, the Old World was understood to exist by virtue of the theology which defined colonizing nation inhabitants as possessing direct relationships to the Supreme Power through His representatives on earth. Those who were unrelated to the representatives were understood to be opposed to and conflicting with the authority. They were also understood to possess lesser humanity. This understanding led, further, to the supremacist understanding that those who did not share imperialist religious beliefs and who did not act in accordance with those beliefs, were lesser humans. Lesser humans had, as well, lesser rights: to liberty, to property, to life. This list of infidels included Indigenous peoples within the ‘New World’.


  Entrenched within the imperialistic understanding of the lack of humanity of Indigenous peoples was the notion of Indigenous peoples’ inferior relationship with/rights to their land. Conceptions of the ‘New World’ and Indigenous peoples were based upon imaginary, misconstrued, or fear-based constructions of peoples whose individual traits, philosophies and values, and systems (government, land holding, laws, etc) differed from their own. Casting imperial law as normative and Indigenous law as non-existent or abnormal played a distinct role in the implantation of beliefs about the rightfulness of European property laws.12 Additionally, situating Indigenous nations as ‘savage’ and lawless inverted reflections of imperial nations meant that rightful and righteous force and/or authority could be applied and used to justify settler invasion.13


  One of the most potent tools available to settler governments and their appointed ‘explorers’ in the invasion of Indigenous lands was imperial law. Possessing origins in imperial religion,14 imperial law itself was most useful in shaping the imperial agenda and in controlling the exploitation of Indigenous peoples, lands and resources. Robert Williams wrote of this: ‘The manipulability of legal discourse one of the indispensable instruments of power deployed by the West’s will to empire.’15 The notion of papal supremacy housed within it the rights of dominium which, in imperial understanding, were the greatest rights to be held in relationship to land on earth. This, Williams writes, was the source of the right of ‘discoverer’s authority’ and the ‘divine discovery and the authority of God over godless’.16


  Indigenous peoples who lived in accordance with their own and different set of philosophies, laws, values, and principles were easily dismissed as land owners and as humans. Nationhood was presumed to exist only within those peoples who chose to live in accordance with the religion-derived laws and principles of imperial peoples. Laws were presumed to exist only for and by the peoples who subscribed to imperial belief systems. Property was presumed to follow only those who could understand, worship, and hold dominium. Infidels were defined by what we were perceived not to possess:


  By their (infidel nations) rejection of the true God and his chosen vicar the pope, all pagans were presumed to lack rights to property and lordship. The pope held unquestioned universal jurisdictional authority on earth over all the Church’s subjects, real or potential. Resistance to that authority constituted resistance to God’s law. The papacy possessed the power not only to punish the deluded pagans but also to assume the rule over their territories, which rightly belonged to Rome in the first place.17


  
    
  


  Religion, language, and law proved to be profoundly powerful tools in advancing the imperial agenda.18 Church doctrine legitimated legal discourse and laws pertaining to conquest and discovery.19 The Constance Debates on the Rights of Infidels,20 the issuance of papal bulls,21 the Spanish encomienda,22 the Laws of Burgos,23 and the debates at Valladolid24 were all central to the construction of notions of Indigenous inferiority and to the legitimating of imperialist assumptions of power. Religion and law legitimate and language rationalizes the ‘hierocratic assertions of jurisdictions over infidel peoples’.25 All served to authorize and validate conquest and discovery.


  Territoriality and discovery predicated upon the duality of imperial and Indigenous peoples (good versus evil, lawful versus lawless, rightful versus wrongful, righteous versus immoral, land owner versus occupant) justified and facilitated imperial land grabs in North America. King Henry VII granted a 1497 Charter of Conquest to John Cabot to ‘occupy and possess all such towns, cities, castles, and lands’ belonging to heathen and infidel persons.26 It is thought that he made the voyage to Bona Vista (Newfoundland) in 1497.27 Only the 1497 voyage is recalled ‘in the letters patent of 1498’.28


  Exploration and the new imperial imperative behind colonial expansion was due to a number of factors, but chief among them is the fact that Elizabeth ascended to the throne at a time when the Crown was relatively impoverished.29


  3. Theory


  
    
  


  In an American context, Robert Miller has outlined 10 distinct elements of the Doctrine of Discovery as employed in, at least, Oregon. Those distinct elements are: first discovery, actual occupancy and current possession, preemption/European title, Indian title, tribal limited sovereign and commercial rights, contiguity, terra nullius, Christianity, civilization, and conquest.30


  Perhaps the Doctrine of Discovery in what became known in Canada is better known in terms which include and expand upon Professor Miller’s model. Examining that in a critical Indigenous theoretical manner and addressing it in a Canadian context, distinct elements in Canada might include:


  
    A. The ‘Savage’ Period

  


  
    1. The assertion of first discovery by Europeans;

  


  
    2. Nation to nation dealings by the settlers;

  


  
    3. Actual occupancy and possession;

  


  
    B. Ownership/Owned

  


  
    4. The assertion of European title;

  


  
    5. Creation of the notion of Indian title;

  


  
    C. Obliged/awareness of obligations

  


  
    6. The attempted limitation of Indigenous sovereignty;

  


  
    7. Attempted domesticization (Christianization, assimilation, and usurpation);

  


  
    D. Narrowing the Obligations

  


  
    8. The evolving conceptualization of limited (by discovery) sovereignty, rights, and title.

  


  4. Practice


  
    
  


  Canadian law has never used either “discovery” or “terra nullius”. Our legal tradition has been so self-confident, so arrogant, that it felt no need to have any legal theory justifying British colonialism.31


  
    
  


  In practice, Indigenous nations in the territory north of the United States were faced with a different set of circumstances. French and English warring and tensions necessitated cooperation by and union with the Indigenous peoples in what was to become known as Canada. ‘Discoverers’ who landed on Indigenous nations were similarly armed with notions of rightful and righteous land acquisition in the name of the Crown (who acquired the same in the name of a Supreme Being). However, ‘discovering’ Indigenous lands when competing with other imperial nations necessitated reciprocal relations with Indigenous peoples. Indigenous peoples would be asked to provide loyalty and protection for mutually beneficial trades and trading. As well, there was substantial violence, fear, and conflict which made Indigenous peoples’ cooperation essential to settler survival.


  In this regard, there is much support for the notion that, while perhaps regarded as pitiable ones, settler peoples did engage with the Indigenous nations as nations.32 The practice was not to regard the First Peoples as non-entities, but to engage them to the degree their territory was required and their cooperation was warranted. In some cases, this meant dealing with the nations in treaty agreements. In others, it meant dealing with First Nations as problems to be dealt with. There was no language and no law that dealt with the nations as other than sovereigns33 and the nature of treaties and agreements that followed colonizer landing on Indigenous lands were predicated on notions of nationhood, authority, and autonomy.34


  Modern case law addressing early treaties with Indigenous peoples in the territory that became known as Canada addresses the notion of reciprocal relations and the requirement of Indigenous alliances in order to address threats from other colonial nations.35


  E. The Doctrine of Discovery in Canada: Early Era


  
    
  


  John Cabot was followed by Jacques Cartier who left St Malo, France on 20 April 1534, arriving on the coast of Newfoundland 20 days later.36 Schoolcraft notes that on the 10th of June of the same year includes the first description of the original occupants of the territories.37 Cartier later went on to observe the gulf of the St Lawrence38 and returned on a second journey.39


  It should be noted that the exploration of Indigenous territories and lands was not acceptable to the original inhabitants. Chief Donnacona (Haudenosaunee) and 10–12 other chiefs with more than 500 Indigenous citizens, boarded Cartier’s vessels ‘to protest against the intended voyage of exploration’.40 ‘Protest’ is a mild description. From a reading of the work, it is easy to see that the leadership and citizenship of the First Nations attempted to dissuade the imperial journey verbally, physically, and spiritually.41 If settler peoples in Indigenous peoples’ territories were in any way considering themselves than fully connected to their lands and the peoples primarily responsible for it, it would seem unlikely that they would have to continue to entertain, soothe, and meet with the Indigenous leadership demonstrated at least that Cartier entertained the notion of an Indigenous continuing relationship with the land.


  Canadian and world history has, to some degree, mythologized the nature of the relationships between First Peoples and settler peoples. Sanders writes of this:


  There are many myths about this early period. The reality was not peaceful negotiations leading to treaties. The history was much more brutal, with extensive warfare and the extermination of whole tribes. Treaties were often signed after warfare, when terms could be dictated. Modern historians see even the famous treaties with the Iroquois confederacy not simply in terms of rights, but as part of British political strategies designed to deal with the French and with the other tribes further inland.


  
    
  


  The history involves warfare, brutality and manipulation. But it also clearly involves European colonial powers seeking to gain rights from the tribes, whether by warfare, alliances or negotiation. The tribes were outside the political power of the European colonizers and needed to be brought into the new colonial order in some way.


  This early recognition of the independence of the tribes was gradually undermined as European colonial powers gained greater and greater control in North America. When the British defeated the French, Indians could no longer play one colonial power off against another.42


  That those rights were inherent in the Indigenous nations as First Peoples and that it was commonly held that some sort of divesting of Indigenous sovereignty must occur (with or without Indigenous peoples’ knowledge) was evinced by settler consent and compliance to initiating relationships with the original peoples.


  Additionally:


  Written treaties between tribes and European powers go back to the early 17th century. International practice on treaties was flexible in that period. International law accepted that there were a range of political entities, not simply the single modern model of the sovereign state. In the law of the period it was not remarkable for tribes to be recognized as natural political communities, with whom international relations could be established.43


  
    
  


  Those treaties, over time, came to have meaning affixed to them that not only mirrored imperialist policy and understandings, but which were used to perpetuate the imperial notion of the rightfulness of the myth of discovery.


  1. Colonizer philosophies and law


  
    
  


  As colonizer philosophies were built upon imperialist and racialized understandings about Indigenous peoples’ inhumanity, so too was the law. By perpetuating the notion of Indigenous peoples as inhuman, it became easier to deny Indigenous peoples the qualities of humans: the ability to identify and name citizens, the capacity to own property, and the ability to hold governmental authority. Entrenched in the notion of Indigenous inhumanity was the understanding that if Indigenous peoples, communities, and nations were antithetical to ‘civilized peoples’, then the rights that accompany them could not be understood in the same way as settler rights. The Doctrine of Discovery, therefore, came to be understood as a means by which to contrast and compare Indigenous and non-Indigenous humanity in order to arrive at a privileging approach to rights determination. Settler rights and settler governments, in order to rationalize the unjust ‘taking’ of Indigenous lands (in other comparable situations, and perhaps in this one, this would be labelled ‘invasion’) had to legitimize settler authority by ostensibly delegitimizing Indigenous authority. In this way, imperial philosophy created the imperial law related to settlement (‘discovery’) which explicitly (then) and implicitly (now) subordinated Indigenous interests, rights, and authorities to settler interests, rights and, authorities. Settler standards were understood by settlers and recorded in written text as the law—the normative standard—which became prescriptive and which mandated Indigenous inferiority (in rights, in land claim, and in law). All of these reasons, entrenched and normatively established, became the basis for the matter of fact denial of Indigenous sovereignty. That the fact was most assuredly a European fact seemed to be of little import:


  There are legal reasons why international law permitted the assertion of British and French sovereignty over Aboriginal people, and apparently authorized the denial of Aboriginal governmental authority. However, those legal reasons can and ought to be subjected to normative scrutiny. International law at the time of European contact, according to the doctrine of discovery, viewed Aboriginal nations as inferior to European nations and therefore did not recognize the fact of Aboriginal sovereignty in North America. As a result, mere settlement, as opposed to conquest or treaty, was sufficient to assert sovereignty over Aboriginal peoples on the continent. The justification offered by international law in support of this conclusion rests on racist premises; as a result it is normatively unacceptable by Aboriginal and non-Aboriginal standards alike as a reason to deny Aboriginal people a right of self-government.44


  
    
  


  ‘Mere settlement’ as a standard was used to justify and legitimate settler sovereignty at the moment it was asserted, regardless of the fact that other humans lawfully and rightfully inhabited the territories that were subject to some sort of blanket notional prerogative which manifested by virtue of the superiority of the people asserting sovereignty.45


  2. Colonizing belief and peoples


  
    
  


  The 1670 Royal Charter of the Hudson’s Bay Company (HBC),46 signed by King Charles II, was essentially a gift to his cousin Prince Rupert (whom the King pronounced first governor of the company). The Charter provided Prince Rupert and his company of explorers with the resources and administrative capacity to explore and ‘discover’ the north-west of what was to become Canada in order to find ‘some Trade for Furs, Minerals, and other considerable Commodities, and by such their Undertaking, have already made such Discoveries as do encourage them to proceed further in Pursuance of their said Design, by means whereof there may probably arise very great Advantage to Us and Our Kingdom’.47


  Commerce did indeed follow settlement, with Charles II’s pronouncement of the creation of the body corporate and politique, ‘The Governor and Company of Adventurers of England, trading into Hudson’s Bay, and them by the Name of the Governor and Company of Adventurers of England, trading into Hudson’s Bay, one Body Corporate and Politique, in Deed and in Name, really and fully for ever, for Us, Our Heirs and Successors … ’.48


  If commerce followed settlement, then it also preceded law. Law making and law enforcement process were entrenched in the HBC Charter, in a document that looked very much like a hybrid between minutes of incorporation and a Constitutional document.49 The Charter provided:


  AND FURTHERMORE, of our ample and abundant Grace, certain Knowledge, and mere Motion, WE HAVE granted, and by these Presents for Us, Our Heirs and Successors, DO grant unto the said Governor and Company, and their Successors, that they, and their Successors, and their Factors, Servants and Agents, for them, and on their Behalf and not otherwise, shall for ever hereafter have, use and enjoy, not only the whole, entire, and only Trade and Traffick, and the whole, entire, and only Liberty, Use and Privilege, of Trading and Trafficking to and from the Territory, Limits and Places aforesaid; but also the whole and entire Trade and Traffick to and from all Havens, Bays, Creeks, Rivers, Lakes and Seas, into which they shall find Entrance or Passage by Water or Land out of the Territories, Limits or Places, aforesaid; and to and with all the Natives and People, inhabiting, or which shall inhabit within the Territories, Limits and Places aforesaid; and to and with all other Nations inhabiting any of the Coasts adjacent to the said Territories, Limits and Places which are not already possessed as aforesaid, or whereof the sole Liberty or Privilege of Trade and Traffick is not granted to any other of Our Subjects. AND WE of our further Royal Favour, and of Our more especial Grace, certain Knowledge, and mere Motion,


  
    
  


  And, in Case any Crime or Misdemeanor shall be committed in any of the said Company’s Plantations, Forts, Factories, or Places of Trade within the Limits aforesaid, where Judicature cannot be executed for want of a Governor and Council there, then in such Case it shall and may be lawful for the chief Factor of that Place and his Council, to transmit the Party, together with the Offence, to such other Plantation, Factory, or Fort, where there shall be a Governor and Council, where Justice may be executed, or into this Kingdom of England, as shall be thought most convenient, there to receive such punishment as the Nature of his Offence shall deserve.


  From this, it can be seen that for many years the traders were the law and the law was informed by the economy. With specific instructions from the King to ‘Trade and Traffick with Natives and People’ living in the Indigenous peoples’ territories and the understanding that there may be a need to transit those who committed crimes to a plantation, factory, or fort where justice could be executed, it can be argued that those who made money also made judicial decisions.50


  The government of Canada’s position on this is quite clear:


  But the charter granted the Hudson’s Bay Company a trading monopoly in this region and bestowed upon them sovereignty rights to the region. The company had the authority to establish and enforce laws, to erect forts and to enter into agreements with the aboriginal people they met. The company was, in effect, a commercial fiefdom, protected by the British Crown but in all other respects an autonomous power.51


  
    
  


  The notion that a Charter granted by a King never seen, to a land filled with its original occupants, over which the laws of the original nations were still in operation, could usurp and replace all authorities just by virtue of sending his delegates to the original occupants’ territory seems ludicrous to many. There is strong argument to support that this Canadian governmental characterization of the easy colonial relationship with unjustified assertions of power and authority was and is a colonial reality. In any reading of the HBC Charter, it is easy to see that the roots of economic domination and imperial dominion were so intertwined as to prove a formidable occupant of the territory.


  The occupant company had a trade monopoly that continued until 1820. In that year, the Hudson’s Bay Company merged with the North West Company. Until 187052 the merged companies acted as the economic driver and as the de facto non-Indigenous form of governance in the territory listed in the Charter. In this year, the HBC transferred control of the territories stipulated in the Charter to the Crown. The government of Canada writes of this:


  The land holdings of the company at one time were so vast that it controlled most of what is now Western Canada. This continued until 1870, when the company signed an agreement, the Deed of Surrender, transferring control of almost all its land to the British Crown. The British Crown in turn transferred control of these lands to the newly formed Dominion of Canada. The provinces of Manitoba, Saskatchewan and Alberta would eventually be carved out of Hudson’s Bay Company lands.53


  
    
  


  The 200-year de facto commercially-motivated and informed governance structure had profound impact upon Indigenous nations, communities, and families. It did not replace Indigenous governments or laws, but it most likely (as was the case with regard to Indigenous territories and nations) encroached on the border of those.


  F. Early Documentation


  
    
  


  1. Constitutional documents


  
    
  


  The Royal Proclamation was proclaimed in force following the Seven Years War, in 1763. There was no way King George III could have known that the Proclamation would live and take its place in modern Canadian law and governance.54 The Royal Proclamation55 addressed the Crown wish to administer and regularize boundary and jurisdictional interests in the territories they had so recently settled upon. Interaction between the Indigenous peoples and settlers on the Indigenous territories possessed the potentiality to result in conflict. In declaring the Proclamation, the Crown was attempting to address, administratively, the unlawful settlement of and incursion into Indigenous territories. That the Proclamation itself broke several Indigenous laws, it can be presumed, went largely unnoticed. The notion of Indigenous consent (in line with the notion of Indigenous jurisdiction and legal acknowledgement of Indigenous land holdings) was built into the Proclamation. However, the Crown placed Crown consent ahead of Indigenous consent in the chain of potential land acquisition. This, in addition to the inclusion of political and legal understandings which were legally unintelligible56 to Indigenous peoples (ie Crown sovereignty), resulted in a document which asserted protectionism but was in itself grounded in the same notions of superiority which it sought to protect Indigenous peoples from. Borrows writes of this:


  To alleviate conflict, the Royal Proclamation was declared to delineate boundaries and define jurisdictions between First Nations and the Crown. The Proclamation attempted to convince First Nations that the British would respect existing political and territorial jurisdiction by incorporating First Nations’ understandings of this relationship in the document. The Proclamation does this by implying that no lands would be taken from First Nation peoples without their consent. However, in order to consolidate the Crown’s position in North America, words were also placed in the Proclamation which did not accord with First Nations’ viewpoints of the parties’ relationship to one another and to the land. For example, the British inserted statements in the Proclamation that claimed ‘dominion’ and ‘sovereignty’ over the territories First Nations occupied. In placing these divergent notions within the Proclamation the British were trying to convince Native people that there was nothing to fear from the colonists, while at the same time trying to increase political and economic power relative to First Nations and other European powers.57


  
    
  


  What appears from this is that the inherency and autonomy of Indigenous nations is, if tacitly, acknowledged. Certainly, English inherency of authority and autonomy is recognized. The notion that Indigenous rights are different than mere property rights (thus necessitating non-Indigenous governmental assurances of non-intrusion) is affirmed in the document.


  The inclusion of consent as a precursor to the ‘taking’ of Indigenous lands is not a nicety. Entrenched in that understanding is the knowledge that not doing so would result in consequences that would impact the colonial settler peoples and government. Intrinsic to that consent is the (wrongful) notion of delegated inherency, and also some (wrongful) notion of a degree of delegated authority. That is, it can be stated with some assurance of accuracy that the colonial government assigned itself responsibility to make determinations about the rightfulness of transfer of Indigenous lands. Assigning itself legal capacity does indeed speak to the notion that colonial settlers incorrectly understood Indigenous peoples to have no laws, no standards, or understandings related to land and land transfer. However, by assigning itself legal capacity (and in the long term a duty) it also held itself out as expert in relation to lands and laws related to lands. The intellectual issue and ethical issue are not reflected in the legal issues that have arisen. The issue as this author understands it is this: Indigenous peoples had an expectation of continued relationships with our land, and that there would be protection of those relationships from intrusion by Her Majesty. No understanding of diminished sovereignty or the usurpation of authority (legal and otherwise) could or would have been understood. That the written text of the document continues to perpetuate the understanding that Indigenous peoples have a special relationship with our land is an important understanding. That it was understood to mean that Indigenous peoples were not capable of protecting their land was not necessarily so. That, legally, it has become an entrenched standard used to support some notion of Canadian ‘legal carbon dating’ the assertion or existence of non-Indigenous sovereignty is undoubtedly an issue entrenched within western legal traditions and mythology.


  Upon the formation of Canada,58 Canada constitutionalized its obligation to and relationship with Indigenous peoples in section 91(24) of the (formerly) British North American Act 1867.59 In a section dealing with the distribution of legislative powers, the powers of federal parliament (the legislative authority of the Parliament of Canada) were extended to Indian peoples and lands.60


  Constitutionalizing the authority to make laws related to ‘Indians, and Lands reserved for the Indians’ accomplished at least three things: (1) Canada purported to (ostensibly) give itself Canadian legal authority for the lands (traditional territories, reserves, and other terrain) that Indigenous peoples had been occupants of and have had a relationship with since time immemorial. (2) It constitutionalized the relationship between ‘Indians’ and the government of Canada. (3) It linguistically ‘captured’ Indigenous peoples as ‘Indians’ and created a legal category of peoples who were to have a special relationship with the government of Canada.61 Within the legislative authority Canada granted itself pursuant to section 91 were other such subjects (objects) as trade and commerce (2), census (6), navigation and shipping (10), currency and coinage (14), divorce and marriage (26), and criminal law (27).62


  The objectification of ‘Indians’—owning by naming and administering—is directly linked to and reminiscent of the Hudson’s Bay Charter and the Royal Proclamation in that the government of the day presumed legislative and administrative authority for Indigenous peoples (in this case, Canadian legally defined and undifferentiated Indigenous peoples). It is no exaggeration to state that presumed legislative and administrative authority was tantamount to ownership. Housing the legal Indian not only constructed some notion of responsibility but also postponed for almost a century the necessity of discussion with Indigenous peoples as original peoples. As a result, there was no justification required for the infringement of Aboriginal or treaty rights until 1982.63


  There is some notion of responsibility for the object Indian. The responsibility that is grounded in the attempt to usurp Indigenous lands and autonomies is one from which fiduciary duty obligations stem. However, there is also an imperial notion of ownership of the Indian that follows the Doctrine of Discovery. If the Doctrine takes its power from the notion of non-Christians requiring civilization, governments exercised that power in the next era of the Doctrine. The exercise of that power came in the form of the exercise of authority over the ‘owned’ Indian. Reflecting the proposition that stems from Roman law—that law serves to control, manage, and administer—the constitutional documents mentioned in this section were formulated to manage the obligation that the civilized peoples had to the uncivilized and owned peoples.


  2. Treaties


  
    
  


  The doctrines of discovery and terra nullius are two principles of international customary law that guided European colonization of foreign land. The doctrines stipulated that the first state to discover a new and ‘empty’ territory could assert their sovereignty by a symbolic act such as raising its flag or by effecting actual occupation of the territory. In the case of lands inhabited by Indigenous peoples, European settlers applied the doctrine of terra nullius with a unique twist, concluding that such lands were legally vacant despite the presence of bands of people organized according to their own societal customs. The Australian Court is careful to point out in Mabo that even this questionable assertion of sovereignty through discovery does not automatically give the incoming state full title to the land within the new territory, with the acquisition of title being guided by principles of the common law. The relevant common law provides that ownership of land cannot be asserted, even as an act of state, where land is already occupied.64


  The (perhaps ironically) named Peace and Friendship Treaties were signed in the mid-1700s between the King’s representative and Indigenous peoples on the eastern coast of Canada. The 1752 Peace and Friendship Treaty Between His Majesty the King and the Jean Baptiste Cope65 had eight provisions in all. The Treaty was signed by ‘Major Jean Baptiste Cope, chief Sachem of the Tribe of Mick Mack Indians Inhabiting the Eastern Coast of the said Province, and Andrew Hadley Martin, Gabriel Martin & Francis Jeremiah, Members and Delegates of the said Tribe, for themselves and their said Tribe their Heirs, and the Heirs of their Heirs forever …. ’66 Submisions and promises of peace, the promise to bring other Indigenous peoples into peaceful alliance with the King and his subjects, the continuation of hunting and fishing, and the provision of truck houses so that the Indigenous parties might engage in commerce and trade were included in the Treaty.67 Provisioning to the Indigenous parties for their families and the yearly presentation of presents (blankets, tobacco, powder and shot) were provided for in sections 5 and 6 of the Treaty.68 Finally, the Treaty provided that all disputes between His Majesty’s subjects and the Indigenous parties would be resolved in courts of civil judicature ‘where the Indians shall have the same benefit, Advantages and Priviledges, as any others of His Majesty’s Subjects’.69 What is clear from the Treaty is that the colonizers needed Indigenous peoples’ cooperation and support. What is also clear is that the economic viability of the Indigenous nations was important to His Majesty and that the nature of the relationship anticipated by the Treaty was reciprocal and mutually beneficial.


  A second early treaty between Governor and Commander in Chief of the Province of Nova Scotia (on behalf of the King) and Chief Paul Laurent (on behalf of the LaHave tribe of Indians) addressed the jurisdiction and dominion of the King and the notion of peaceful coexistence between the Indigenous nation and His Majesty’s subjects quite directly:


  I, Paul Laurent do for myself and the tribe of LaHave Indians of which I am Chief do acknowledge the jurisdiction and Dominion of His Majesty George the Second over the Territories of Nova Scotia or Acadia and we do make submission to His Majesty in the most perfect, ample and solemn manner.


  
    
  


  And I do promise for myself and my tribe that I nor they shall not molest any of His Majesty’s subjects or their dependents, in their settlements already made or to be hereafter made or in carrying on their Commerce or in any thing whatever within the Province of His said Majesty or elsewhere and if any insult, robbery or outrage shall happen to be committed by any of my tribe satisfaction and restitution shall be made to the person or persons injured.70


  The Treaty includes promises that the Indigenous nation’s citizens will not harm the English, that they will release any English prisoners they hold, and that the nation will not ally with any of the King’s enemies. Again, a truck house provision detailing the mutuality of trade was included in the 1760–1761 Treaty.71 To what degree an acknowledgement of an Indigenous person of the King’s jurisdiction and dominion can be held to be an agreement (and that it was clearly understood by the signatory) is of course questionable. The notions of foreign authority over Indigenous lands and the eradication of Indigenous governance, autonomy, and relationship with and responsibility for land need to be examined. While there is no discussion of conveyance or surrender, the understanding that jurisdiction for the province is housed in the King is not supported by the understanding that there is a distinction to be made between the tribe and His Majesty’s subjects or dependents. Shared nationhood was not anticipated by this treaty. If the Doctrine of Discovery presumes Indigenous inferiority, then these treaties may be predicated on an associated axiom of the rightfulness of His Majesty’s blanket authority to assume jurisdiction over territory.


  The 1850 Robinson Treaty, which addressed the rights related to Indigenous territory on Lake Superior, was signed by ‘Ojibewa’ chiefs on behalf of the Indigenous nations and William Benjamin Robinson on behalf of the Queen. The Treaty included the following provision:


  … the said chiefs and principal men do freely, fully and voluntarily surrender, cede, grant and convey unto Her Majesty, Her heirs and successors forever, all their right, title and interest in the whole of the territory above described, save and except the reservations set forth in the schedule hereunto annexed, which reservations shall be held and occupied by the said Chiefs and their Tribes in common, for the purpose of residence and cultivation, and should the said Chiefs and their respective Tribes at any time desire to dispose of any mineral or other valuable productions upon the said reservations, the same will be at their request sold by order of the Superintendent General of the Indian Department for the time being, for their sole use and benefit, and to the best advantage.72


  
    
  


  The inclusion of the cede, release, and surrender provision addressed the ‘rights, title and interest’ of the Indigenous nations. There was an exchange anticipated by the Treaty. The Indigenous nations were to receive 2,000 pounds and a perpetual annuity of 500 pounds as a result of the Treaty.73 Continuing mineral rights on lands reserved for the Indigenous peoples were anticipated by the Treaty. While included in the Treaty, the ability to sell the rights or reserve land was subject to Crown approval. The notion of protectionism educes the premise of the Royal Proclamation (and which is referent to the false notion of the childlike or exploited nature of Indigenous peoples integral to the Doctrine of Discovery): Indigenous people require protection from the Crown’s subjects. The rights to hunt and fish over the territory, treaty annuities, and a promise not to hinder Her Majesty’s subjects who are exploring for minerals or ‘other valuable productions’ were included in the document.


  Similarly, the Robinson Treaty of 1850 signed by the ‘Ojibewa’ Indians of Lake Huron and William Benjamin Robinson on behalf of the Queen addressed the conveyance of Indigenous traditional territories to the Crown.74 The terms included a payment of 2,000 pounds and a ‘further perpetual annuity of six hundred pounds of like money, the same to be paid and delivered to the said Chiefs and their Tribes at a convenient season of each year …. ’75 In addition, similar provisions as were made in the treaty with the Indigenous peoples inhabiting the territory around Lake Superior were provided.76


  The exacting of promises not to interfere with exploration provides some contextualization of the rationale for the Treaty. It also addresses the fallacy of Indigenous citizenship transmuting to Canadian citizenship upon ‘discovery’, treaty making, or some other constructed event.


  There are a number of other treaties with First Nations that were signed after the Robinson-Huron Treaties and before the numbered Treaties which Her Majesty held out as conveyances and a surrender of title. The Douglas Treaties (1850–1875) signed between coastal Indigenous nations and the Hudson’s Bay Company were quite uniform in their construction. One term provided:


  The conditions of our understanding of this sale is this, that our village sites and enclosed fields are to be kept for our own use, for the use of our children, and for those who may follow after us and the land shall be properly surveyed hereafter. It is understood, however, that the land itself, with these small exceptions, becomes the entire property of the white people for ever; it is also understood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as formerly.


  
    
  


  We have received, as payment, Forty-eight pounds six shillings and eight pence.77


  Treating the Treaty like a sale and as a transfer of the entirety of the property to ‘white people for ever’ is, like many of the treaties, predicated on the notion that the relationship to their land could be severed by Indigenous peoples. In actuality, it would be an exceptionally rare circumstance within which any individual would be given authority by the citizenship to do this. The concept would be a foreign one and likely to be quite incapable of translation.


  The numbered treaties include 11 treaties numbered 1–11 and were signed from 1871 to 1921. There is a significant divergence between Indigenous advocates’ understanding related to the Treaties and Canadian authorities’ interpretation of the numbered treaties. Much has been written about the literal interpretation applied by the government of Canada in its interpretation and legal position related to the written treaties. Less well known but equally important is the understanding that there is also an oral version of the Treaties and that the Treaties need to be understood with reference to and in the context of the spirit and intent of the agreements. A few authors address the spirit and intent of the Treaties and the notion that treaty making occurred between equal parties—both of which had mandates that they could not overreach.78 Given the limited authority of treaty signatories (Indigenous parties to the Treaty almost universally maintain that their laws and legal orders would not allow for the transfer, sale or ceding, releasing or surrendering of land) it is exceptionally difficult to support the interpretation of the documents as ones which could usurp Indigenous authority for Indigenous lands.79 Treaty 1+, between Her Majesty and the Chippewa, Swampy Cree, and other Indigenous peoples included this provision:


  The Chippewa and Swampy Cree Tribes of Indians and all other the Indians inhabiting the district hereinafter described and defined do hereby cede, release, surrender and yield up to Her Majesty the Queen and successors forever all the lands included within the following limits … 80


  
    
  


  That this was an Indigenous legal impossibility and that it appeared in a language that few Chippewa and Swampy Cree could speak, let alone write, did not receive much analysis until the latter part of the twentieth century. Indeed, the notion that the ‘discovery’ of the territory led to the right to confine Indigenous peoples to portions of it in order to facilitate settlement of the discoverers or discovery of other types (minerals, resources, oil and gas) has not been fully examined to date.81


  Treaty No 11:


  AND WHEREAS the said Commissioner has proceeded to negotiate a treaty with the Slave, Dogrib, Loucheux, Hare and other Indians inhabiting the district hereinafter defined and described, which has been agreed upon and concluded by the respective bands at the dates mentioned hereunder, the said Indians do hereby cede, release, surrender and yield up to the Government of the Dominion of Canada, for His Majesty the King and His Successors forever, all their rights, titles, and privileges whatsoever to the lands included within the following limits, that is to say … 82


  
    
  


  Having expanded on that which the Canadian government understood could be ceded, released, and surrendered between 1871 and 1921 the notion it had of Indigenous landholdings narrowed as well. While this is considered by Canada to be cessation by agreement, McNeil has written of the Indigenous understanding (quoting Leroy Littlebear):


  Although Canadian law allows for the surrender of Aboriginal title to the Crown, this does not mean that it is surrenderable under Aboriginal law. Leroy Little Bear has explained that Aboriginal peoples generally did not have a concept of land ownership that would have included authority to transfer absolute title to the Crown. They received their land from the Creator, subject to certain conditions, including an obligation to share it with plants and animals. Moreover, the land belongs not just to living Aboriginal persons, but to past and future generations as well. He concluded:


  
    
  


  
    In summary, the standard or norm of the aboriginal peoples’ law is that land is not transferable and therefore is inalienable. Land and benefits therefrom may be shared with others, and when Indian nations entered into treaties with European nations, the subject of the treaty, from the Indians’ viewpoint, was not the alienation of the land but the sharing of the land.83

  


  
    
  


  The same understanding of Indigenous illegality and extinguishment impossibility is shared by the Elders in Treaty 6, Treaty 7, and Treaty 8. The Indigenous signatories to the treaties understood themselves to be entering into agreements to share the land.84 To the degree that there is any agreement, it was certainly not to cede, release, and surrender territoriality or responsibility for the land as such was an impossibility.


  If colonial powers utilized the Doctrine of Discovery to rationalize ‘taking’ Indigenous lands, then the treaty policy which confined Indigenous people to reserves and allowed settlers to settle in Indigenous traditional territories and ‘discover’ natural resources that Indigenous citizens were not able to access was a policy which housed itself upon the doctrine. The ideology of Indigenous peoples as owned and moveable objects and controllable absolutely is a derivative of the false authority and beliefs housed in the Doctrine of Discovery.


  3. Legislation


  
    
  


  The theory of sovereignty acquired by discovery becomes entrenched in constitutional documents and treaties. It also becomes entrenched in legislation and habituated by its incorporation into legislative regimes through assumptive applicability and the assumed inferiority of Indigenous peoples. In Canada, the legislative history is rich with the notion of legislative ‘othering’. Indigenous peoples are understood not to exist for the purposes of determinations related to sovereignty, to exist for the purposes of land acquisition, and to exist as non-Canadians insofar as determinations are made with respect to governance and citizenship of the nations. While Indigenous territory was assumed to be vacant for the purposes of the assertion of foreign sovereignty, there can be no doubt that Her Majesty’s representatives understood that cession was quite necessary to acquire and rule Indigenous territories (whether or not there was a shared understanding in this regard is, as mentioned, a live debate). As a result, the conceptualization of the Doctrine of Discovery and the belief in the supremacy of non-Indigenous peoples which sustains and perpetuates the Doctrine becomes embedded in Canadian legislative regimes that apply to Indigenous peoples.


  In this aspect, it is quite significant to follow the tendrils of imperialism from the Doctrine of Discovery as they spread to the roots of contemporary colonial ideologies. The Department of the Secretary of State for Canada was the Superintendent General of Indian Affairs, inextricably tying the colonial government to control and management of Indigenous peoples’ (defined as ‘Indians’) lands and property in 1868.85 Canada constructed trusts for reserved lands and mandated that they could not be sold, leased, or alienated ‘until they have been released or surrendered to the Crown for the purposes of this Act’.86 Furthermore, Canada legally empowered itself to ‘deal with’ monies from sales of land and timber in the way it had always done (although how it had always been done was not specified in the legislation).87 Finally, the government of Canada defined the conditions of surrender of Indian lands within the legislation. The terms under which an Indigenous nation could do so were circumscribed in accordance with western principles of good governance, which may have had nothing to do with Indigenous nations’ laws, understandings, and principles related to good governance. The imperial notion of universal alienability to foreign autocrats is also embedded in the legislation. Surrender was to take place in conformance with chief(s)’ assent and ‘if there be more than one chief, by a majority of the chiefs of the tribe, band or body of Indians, assembled at a meeting or council of the tribe, band or body summoned for that purpose according to their rules and entitled under this Act to vote thereat’ with the Secretary of State or an authorized officer present.88


  The supposition that land is alienable and that Indigenous nations possessed no system of decision making is referential to and authenticated by the premise of the Doctrine of Discovery: Indigenous peoples were not true occupants and could not truly occupy territory. However, while the acquisition of sovereignty proceeded on that basis, occupation was presumed in the legislation for the purposes of land transfer. The territory was not presumed to be vacant and the legislation was undoubtedly enacted and applied to address the very real occupancy, possession, or the inherent territoriality of Indigenous nations.


  What constituted lawful possession was without question on the minds of Canadian legislators when they enacted An Act for the gradual enfranchisement of Indians in 1869.89 Section 1 of the legislation provided:


  In Townships or other tracts of land set apart or reserved for Indians in Canada, and subdivided by survey into lots, no Indian or person claiming to be of Indian blood, or intermarried with an Indian family, shall be deemed to be lawfully in possession of any land in such Townships or tracts, unless he or she has been or shall be located for the same by the order of the Superintendent General of Indian affairs … 90


  
    
  


  In this way, the Doctrine of Discovery ideology related to the presumption sovereign authority (ie the power to determine the location of Indians) ran parallel to the notion of lawful possession by Indians. This territory was clearly not presumed to be vacant and there was a clear obligation that the Crown was addressing. It should be considered as well that the Crown formulated and captured in the legislation just how much Indian was ‘Indian enough’ to lawfully entitle a person to share in annuities, interest or rents on lands possessed by Indians (a person of ¼ Indian blood).91 The unification of blood quantum,92 monies received from Indian lands, and lawful possession of those lands in one statute speaks directly to imperialism and the possibility of the same stems from the hegemonic propositions of the Doctrine of Discovery.


  The statute also placed pressure on traditional Indigenous governments by attempting to enforce western standards related to governance, municipal governmental authority, and elections on Indians. Nations that had elegantly and successfully applied their authority for generations found themselves subject to foreign standards and ostensible constrictions on some of their activities.93 Section 16 provided the terms of voluntary enfranchisement whereby an Indigenous person could elect to ‘give up’ Indian status. The Doctrine of Discovery is evident, to some degree, in this provision as well. Indigenous peoples legally defined as Indians were able to elect to forgo ‘Indian’ status (fused to some degree with citizenship and communal territoriality) in favour of national alliance with Canada. It is interesting to note that there was a choice to be made here: an election to do so is a voluntary one, a choice to select Canadian nationhood and to adopt Canadian leadership, governance, citizenship and potentially, sovereignty. If an individual chose not to enfranchise, then seemingly s/he maintained Indigenous leadership, governance, citizenship, and sovereignty. In accordance with this view, then Indigenous autonomy could be understood to continue until an Indian elected not to be subject to the laws and governments of the nations that possessed the same.


  However, such a favourable interpretation of Canadian legislation would be a rarity, given the preponderance of restrictive provisions in the Canadian laws pertaining to Indigenous peoples. In admitting Rupert’s Land and the North-Western Territory into the Dominion of Canada,94 the issue of Indigenous territoriality and land holdings was addressed directly. In establishing the terms of the land transfer, section 30 provided:


  All ungranted or waste lands in the Province shall be, from and after the date of the said transfer, vested in the Crown, and administered by the Government of Canada for the purposes of the Dominion, subject to, and except and so far as the same may be affected by, the conditions and stipulations contained in the agreement for the surrender of Rupert’s Land by the Hudson’s Bay Company to Her Majesty.95


  
    
  


  This notion of absolute ownership upon annexation is grounded in the principles inherent in the Doctrine of Discovery. However, the Canadian government clearly demonstrated its recognition and acceptance of Aboriginal title in the statute as well.96


  When the Canadian Department of the Interior was established in 1880, the Department ostensibly took responsibility for the ‘the control and management of the lands and property of the Indians in Canada’.97 The notion of Canadian governmental discretion, the ability to choose whether or not the provisions of this (or other) act/s applied to Indigenous peoples, has its source in authoritarian approaches to settlement in Indigenous territories. It devalues Indigenous humanity and attempts to eliminate Indigenous rights and authorities through mere disregard. Ignoring Indigenous legal orders and governmental authorities results in a constructive legislative terra nullius—where Indigenous sovereignty, governmental autonomy, and legal orders are supposed to be non-existent.


  In 1874 the government of Canada enacted An Act to amend certain Laws respecting Indians, and to extend certain Laws relating to matters connected with Indians to the Provinces of Manitoba and British Columbia.98 With provisions related to the prohibition of and punishment for the provision of intoxicants to Indians, the Act is noteworthy as it also extended the definition of ‘Indian’ to include ‘and who shall participate in the annuities and interest moneys and rents of any tribe, band or body of Indians’.99


  This was the precursor to the first incarnation of Canada’s Indian Act.100 The Indian Act 1876 consolidated previous Canadian legislation with respect to people defined as Indians. As a result, the Act enumerates specifications for a number of matters related to Indian peoples. The areas addressed include definitions for bands (any tribe, band, or body of Indians who own or are interested in a reserve or in Indian lands in common, of which the legal title is vested in the Crown, or who share alike in the distribution of any annuities or interest moneys for which the government of Canada is responsible);101 defining the term ‘Indian’;102 and defining the term ‘reserve’.103 Importantly, two other terms are defined at the outset of the legislation. At section 8, ‘Indian lands’ is said to mean ‘any reserve or portion of a reserve which has been surrendered to the Crown’.104 Linguistically (although many would argue not legally), this eliminates the notion of Indigenous territoriality outside of reserves. The embedded notion of non-reserve territory and lands as acquiring Canadian sovereignty exemplifies the Doctrine of Discovery axioms of deemed territorial land holding and implicitly transferred sovereign power. Additionally, the Doctrine of Discovery imperative of dehumanization as a justification for an interpretation of land as vacant and governance as absent is explicitly housed in the statute. Section 12 provides:


  12. The term ‘person’ means an individual other than an Indian, unless the context clearly requires another construction.105


  
    
  


  The relationship that Indians could Canadian legally have with land was circumscribed in the Act. Reserve lands were defined within the legislation, the capacity to hold lots,106 the granting of location tickets,107 the passing of estates upon death,108 leases and other conveyances,109 and punishments for Indians and non-Indians who unlawfully reside on, use, or trespass on Indian lands are addressed.110


  The terms and process for surrender of Indian lands and for the management and sale of timber are provided for in sections 25–57. The Crown required that all sales, leases, and alienation occur only after release or surrender by the Indian band to the Crown.111 In order to have a lawful surrender, a majority vote would have to be made in favour of the same.112 In fact, the Department assumed responsibility for all of the money matters of the Indians, going so far as to direct the nature and amount of investment monies to be directed to Indians, management of the reserve, or repairs to roads, etc, upon sale of lands, property, timber, or other sources.113 As well, ‘The proceeds arising from the sale or lease of any Indian lands, or from the timber, hay, stone, minerals or other valuables thereon, or on a reserve, shall be paid to the Receiver General to the credit of the Indian fund.’114


  The absolute management of Indian reserve lands, land surrenders, and resource sales situated (and to some extent, still situates) authority for reserve lands in the government of Canada. The construction of this authority, this acquisition of power, is ancillary to the precepts which inform the Doctrine of Discovery. Transferring power (some would argue that only administrative power was transferred and that Indigenous peoples retain the sovereign and inherent right to make autonomous decisions) through statute reifies and rationalizes alienation and alienability. It can be read, in an Indigenist context, as an attempt to codify the usurpation of authority. For example, in the 1876 Act as well, traditional and custom Indigenous government styles and governance authorities remain unaddressed. Indeed, singular Chiefs and numerically significant councillors (with each band receiving a councillor for every 200 Indians) were legislatively entrenched as the governing body, regardless of the traditional governance system in place.115


  The Indian Act 1876 did pull together disparate legislative enactments into one place, but it is easy to see that surrender and resource management116 and enfranchisement117 were key issues in the document.


  4. Early case law


  
    
  


  On 12 December 1888 the Judicial Committee of the Privy Council (Earl of Selborne, Lord Watson, Lord Hobhouse, Sir Barnes Peacock, Sir Montague E Smith, Sir Richard Couch) reached a decision in an appeal from the Supreme Court of Canada in St Catherine’s Milling and Lumber Company v The Queen.118 In what was to become the Canadian legal standard related to Indigenous land rights for almost a century, the Privy Council’s Judicial Committee examined a dispute between the provincial and federal crowns in order to determine who had rights to Indian territories. It is notable that Indians were not included in the decision and were only referred to in terms of the content of the Royal Proclamation of 1763, the effect of the British North America Act 1867 on Provincial and Federal rights to Indian lands and resources, and the ‘Ojibbeway’ Treaty of 3 October 1873.


  The lands in this case were lands identified as being within the province of Ontario border. The issue identified by the Judicial Committee of the Privy Council was whether the land in question belonged to Canada or to Ontario.119 In order to arrive at the answer to this question, the Committee had to examine the nature of the territorial interests held in the land by virtue of the constitutional provisions, legislation, and treaty noted above. In this specific instance, the appellant logging company (St Catharine’s Milling) cut timber on lands with a licence from the Dominion, but no authority from the province.120 The Supreme Court of Canada had found in favour of the Province121 and, as a result, the Dominion of Canada applied for intervenor status at the Judicial Committee.122


  Lord Watson delivered the decision of the Judicial Committee.123 Initially, he addressed the provisions of the Treaty entered into with the Ojibway leadership. Specifically, he looked to the portion of the Treaty that includes the ‘cede, release and surrender’ provisions.124 Acting on the assumption that the beneficial interest in these lands had passed to the Dominion Government, (their Crown Timber Agent)125 the Dominion of Canada issued a permit to the milling company to cut timber from the area in dispute.


  Lord Watson noted the role of timber in the dispute, but acknowledged that the real nature of the dispute was based upon ‘… determination of the larger question between that govern ment and the province of Ontario with respect to the legal consequences of the treaty of 1873’.126 In order to be able to analyse the law and arrive at a conclusion, Lord Watson examined the historical record (available to him) and noted that the ‘capture of Quebec in 1759, and the capitulation of Montreal in 1760, were followed in 1763 by the cession to Great Britain of Canada and all its dependencies, with the sovereignty, property, and possession, and all other rights which had at any previous time been held or acquired by the Crown of France’.127 No mention was made of Indigenous sovereignty, property and possession, and all other rights. The assumption was that these moved directly from the Crown of France to the Crown of Her Majesty.


  Lord Watson went on to review the Royal Proclamation of 1763,128 noting the geographic boundaries of the same, the non-molestation and non-disturbance clause, the continuing use of ‘non-ceded’ lands as hunting grounds, and that no private person could purchase Indian lands.129 Reserving under their own sovereignty lands and territories for the use of Indians,130 the implicit assumption of colonial ownership via discovery by any European nation was evidently enough legal authority to divest Indigenous peoples of their own within the British legal traditions.


  The Court held, of this authority and the divestiture of Indigenous sovereignty:


  Whilst there have been changes in the administrative authority, there has been no change since the year 1763 in the character of the interest which its Indian inhabitants had in the lands surrendered by the treaty. Their possession, such as it was, can only be ascribed to the general provisions made by the royal proclamation in favour of all Indian tribes then living under the sovereignty and protection of the British Crown.131


  
    
  


  Indigenous nations, presumably, would disagree that the source of their interest in their traditional territories was the beneficence and sovereign will which ‘protected them’. The notion that:


  [t]heir possession, such as it was, can only be ascribed to the general provisions made by the royal proclamation in favour of all Indian tribes then living under the sovereignty and protec-tion of the British Crown. That inference is, however, at variance with the terms of the instrument, which shew that the tenure of the Indians was a personal and usufructuary right, dependent upon the good will of the Sovereign132


  
    
  


  was likely to be, and is, unsupportable under and in breach of Indigenous legal orders. The ‘tenure of the Indians’ was addressed by the Court as an ancillary issue, and they went on to find that ‘[t]he lands reserved are expressly stated to be “parts of Our dominions and territories;” and it is declared to be the will and pleasure of the sovereign that, “for the present,” they shall be reserved for the use of the Indians, as their hunting grounds, under his protection and dominion’.133 Deeply entrenched within this is the mythologizing of Indigenous peoples’ relationships with and rights to their land. A constructed notion of dependency (dependent upon Crown rightfulness, Crown protection and dominion, Crown sovereignty and will) had to be established in order to enable a new casting of Indigenous rights and titles. Those rights, as constructed by the colonizer in accordance with the held understandings in the Doctrine of Discovery, were to be secondary, dependent, and derivative rights. In order to do so, the Committee had to address the presumed inherent supremacy of the Crown and the implicit and understood inferiority of Indigenous peoples, and therefore rights.


  In order to arrive at this notion of derivative and inferior rights, Indigenous inferiority had to be constructed in the law. In this regard, Lord Watson was able to deliver: ‘It appears to them to be sufficient for the purposes of this case that there has been all along vested in the Crown a substantial and paramount estate, underlying the Indian title, which became a plenum dominium whenever that title was surrendered or otherwise extinguished.’134


  The mythical construction of an underlying and paramount estate is, at heart, grounded in the notion of the Doctrine of Discovery. Built upon the notion of inherent savagery and inability to hold land as the result of some secondary humanity, any rights that Indigenous peoples held were found to be subject to the superior and paramount title of the colonizers. While legally and lawfully impossible, the constructivist law achieved the impossible: to divest Indigenous peoples of their rights without addressing the nature of them, their lawful claim as humans, or the laws that would require settlers to resolve original Indigenous owners’ rights.


  The Judicial Committee went on to consider whether federal or provincial Crown rights were in place in the territory (as it was presumed that Indigenous rights warranted no discussion) as Indigenous rights were not understood to be paramount rights:


  There was no transfer to the Province of any legal estate in the Crown lands, which continued to be vested in the Sovereign; but all moneys realized by sales or in any other manner became the property of the Province. In other words, all beneficial interest in such lands within the provincial boundaries belonging to the Queen, and either producing or capable of producing revenue, passed to the Province, the title still remaining in the Crown.135


  
    
  


  The Committee went on to say that that was the state of things until the British North America Act 1867:


  Had the Indian inhabitants of the area in question released their interest in it to the Crown at any time between 1840 and the date of that Act, it does not seem to admit of doubt, and it was not disputed by the learned counsel for the Dominion, that all revenues derived from its being taken up for settlement, mining, lumbering, and other purposes would have been the property of the Province of Canada.136


  
    
  


  The Judicial Committee also examined provincial authorities for land, mines, and minerals as included in the Act in section 109.137 Dealt with as a straight interpretation addressing the authority of the federal Crown under section 91(24) and section 109, the Judicial Committee found that:


  The enactments of sect. 109 are, in the opinion of their Lordships, sufficient to give to each Province, subject to the administration and control of its own Legislature, the entire beneficial interest of the Crown in all lands within its boundaries, which at the time of the union were vested in the Crown, with the exception of such lands as the Dominion acquired right to under138 sect. 108, or might assume for the purposes specified in sect. 117. Its legal effect is to exclude from the ‘duties and revenues’ appropriated to the Dominion, all the ordinary territorial revenues of the Crown arising within the Provinces.139


  
    
  


  The reasoning of the Judicial Committee was based upon the premise that Indian peoples could not be owners of their land in fee simple; had they been able to be owners it could have been held that ‘… the Province of Ontario could derive no benefit from the cession, in respect that the land was not vested in the Crown at the time of the union’.140 The Judicial Committee went on to hold that the Indian interest was not of that nature and that as a result the ‘ceded territory’ was subject to the Crown’s proprietary interest.141 A result of this, the Judicial Committee continued that ‘[t]he ceded territory was at the time of the union, land vested in the Crown, subject to “an interest other than that of the Province in the same,” within the meaning of sect. 109; and must now belong to Ontario in terms’.142


  The rationale the Judicial Committee provided for finding that Indigenous peoples had no existing or continuing right to the resources in their traditional territories was that ‘[t]he treaty leaves the Indians no right whatever to the timber growing upon the lands which they gave up, which is now fully vested in the Crown, all revenues derivable from the sale of such portions of it as are situate within the boundaries of Ontario being the property of that Province’.143 That there is a contradiction here is evident. The notion of Indigenous title is clearly tied to the treaty process (and, commensurately, Indigenous sovereignty and jurisdiction over Indigenous lands). However, the uniformity of understanding related to alienability, the lack of recognition of Indigenous continuing territoriality and capacity to give up land, and the seeming inability to cognize Indigenous nations in terms of sovereign entities are quite linked to the Doctrine of Discovery. There is a fractured understanding: Indigenous peoples are nations capable of signing treaties. Indigenous peoples have rights to the land. This understanding sits side by side with a lack of understanding, flawed reasoning: these nations have no governance or laws, so we need to intervene. These nations acknowledge our supremacy and our supremacy includes sovereignty. These nations occupy territory and we can legislatively limit the occupation; settler rights to land lie under Indigenous rights. It is hard to reconcile the knowledge of treaty making and accommodation with the idea of the superiority of colonial title, rights, laws, and governments. Perhaps this is because supremacy is not logical. Maybe the intellectual crevasse exists because racism is not easily observable and settler requirements differed from colonial dogma. Whatever the case, what is perceivable is that with the ‘discovery’ of Indigenous nations, imperial nations understood themselves to be vested with superior rights. Those perceived superior rights transmuted to exclusivity in negotiations with inferior rights holders and the universalized imperial assumption that Her Majesty’s superior title, which they received by merely showing up, is underlying title to all territory.144


  G. Conclusion


  
    
  


  The Doctrine of Discovery is firmly entrenched in Canada’s legal history. As such, it became firmly entrenched in Canadian notions of law, legality, and legal ownership. Canadian legal history reveals the degree to which presumptions of infidel/Indigenous inhumanity were captured and perpetuated in Canadian law. Indigenous philosophies, legal orders, and governmental orders were largely unexamined (and were certainly not well understood) by and in Canadian law. Indigenous legal orders, revealing ancient traditions and laws related to the requirement of care for your relatives (human and non-human), were disregarded. In an Indigenous legal order context, Indigenous laws were historically broken. Our relationship of protection with our mother was ignored and the legal requirement (for lack of a better term) that we reside on and take care of our mother was often unacknowledged.


  The language of imperial settlement, and the legal language to support the same, were (and to some degree, are) foreign concepts to Indigenous nations. They were (and in many cases, are still) illegal or in opposition to Indigenous legal orders. If we, as First Peoples, understand ourselves not to be conquered and not to be lawfully regulated or legislated, we reach legal terrain in which understandings and legal relationships cannot be understood to be reciprocal. Empire and the laws of empire required that Indigenous inhumanity be lawfully constructed to support the empirical legal understandings of inherency. This inverted mirror image is not an historical legal understanding, but is a live issue requiring living peoples to address and deconstruct the same. Empire defined conceptualizations of ‘rights’, ‘title’, and ‘discovery’ cannot be considered only as historical antecedents to contemporary ‘understandings’. These contemporary understandings, predicated on false notions and on the Indigenous illegal, are living understandings. As they are the loose stones upon which the landslide of Canadian law pertaining to Indigenous peoples is situated, there is an obligation to continue to question, critique, and displace them.


  Inherency was the inverted mirror image of inhumanity. Section 91(24) of the Canadian Constitution Act 1867, in which we were administratively housed as a subject matter to be dealt with by Canada, cannot be readily accepted without Indigenous input, legal orders, and understanding. Similarly, the presumptive eradication of Indigenous nations’ sovereignty requires constant attention; the historical record related to the same cannot be subsumed into our shared history or into Canadian legal history without protest and constant recognition of Indigenous relationships with our land, legal orders, and governmental authorities as existing legalities. Reciprocity in our relationship requires that we all evaluate laws, legality, and illegality and judicial standardization of the same every day. Canadian legal history, in this regard, is not history at all.
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  Contemporary Canadian Resonance of an Imperial Doctrine


  
    
  


  Because of their lack of familiarity with the racist origins of the core doctrines of modern federal Indian law, most practitioners and students do not realize that every time the current Supreme Court cites to any of the core principles to uphold one of its Indian law decisions, it perpetuates and extends the racist legacy brought by Columbus to the New World of the use of law as an instrument of racial domination and discrimination against [I]ndigenous tribal peoples’ rights of self-determination.1


  
    
  


  The Canadian judiciary has addressed the Doctrine of Discovery in a number of its decisions. As important, judicial pronouncements in Canada have included the roots of imperial thinking and the colonial offshoots in their decisions from the earliest adjudication and assessment of the rights (in an Indigenist approach, we would label this assertion of our rights) of Indigenous peoples until the current day. Despite Douglas Sanders’ statement that ‘Canadian law has never used either “discovery” or “terra nullius” ’2 it seems that Canada has utilized colonial legal theory in its policy and statute writing. The Doctrine of Discovery in Canada may not be as evident on the face of the law as in other countries, but the assumption of authority under Discovery indisputably informs the development of policy and legislation. As a result, and as a common law country with reliance upon other common law jurisdictions, Canada also has seen the application of the legal theory of Discovery in the law applied to Indigenous peoples and in modern-day treaty writing. While entrenched in law and legal policy, the Doctrine is also rooted in Canadian history and politics.


  Indigenous peoples felt the political will of the Canadian government enforced through legislative means. That the reality of the territory which came to be known as Canada was that Indigenous peoples had lived there and had a relationship with their traditional territories since time immemorial had to be overcome. The additional reality of the earlier colonial era (see Lindberg, Chapter 4)—the requirement of peaceful trading and economic alliances—was less of a consideration which meant that the most important colonial goal was controlling Indigenous peoples and the obligations of the government of Canada to Indigenous peoples. With a developed economy in place which had devolved the role of Indigenous peoples, settlements with provisioning and colonial governments in place, Indigenous cooperation and accord was less important. For this reason, the assertion of Canadian governmental authorities from 1900 to 1969 dealt principally with Indigenous peoples as a matter to be dealt with in order to facilitate settlement in the west.


  The era from 1969 to 1997 followed an era of Indigenous activism, legal challenges, and Canadian governmental response. As Indigenous peoples mobilized and began to control the dialogue about Indigenous rights and title, Canadian history and legal history began to be re-examined as well. Sovereignty, self-determination, and Indigenous governmental authority began to be discussed, debated, and reconsidered. Indigenous stories of relationships with land began to be told in the first person. The long history of attempted limitation/eradication of Indigenous sovereignty came under close scrutiny by Indigenous peoples, Canadian citizens, and the Canadian judiciary.


  Canadian legislation and policy in the modern era continues to ‘deal’ with Indigenous issues as they arise. It can be stated with some assurance that not one non-Indigenous governmental party in power has been able to address satisfactorily issues of the historical breaches of trust with Indigenous peoples, the usurpation and denial of Indigenous authorities and lands, or the sovereignty of Indigenous peoples before the issues arise through protest, arrest, court cases, or political pressure. Policy seems to be written reactively and often has not included Indigenous people in the research or drafting. There are, of course, exceptions.3


  More recently in Canadian legal history, case law has been centred on defining the nature of Aboriginal rights (and title) and treaty rights and how far they extend. We have begun to see Canadian courts address the evolving conceptualization of limited (by discovery) sovereignty, rights, and title. Discovery, with regard to its impact on notions of Indigenous sovereignty, is still firmly entrenched in the Canadian judicial mindset, however. Discussions of duty to consult and the potential duty to accommodate have replaced discussions of the source, nature, and extent of Aboriginal and treaty rights and title. Pithy statements about the ‘honour of the Crown’ have replaced the prolonged and needed in-depth analysis of fiduciary duty and other duties.


  A. Contemporary Documentation


  
    
  


  1. Constitutional documentation


  
    
  


  According to the doctrine of discovery, sovereignty could be acquired over unoccupied territory by discovery. If the territory in question was occupied, then conquest or cession was necessary to transfer sovereign power from its inhabitants to an imperial power. However, European imperial practice was to deem territory occupied by Indigenous peoples to be unoccupied, or terra nullius, for the purposes of acquiring sovereign power. Legally deeming Indigenous territory vacant meant that settler governments did not require conquest or cession of themselves in order to grant themselves sovereign power to rule Indigenous peoples and territories. International law deemed Indigenous territory to be terra nullius because European powers viewed Indigenous people to be insufficiently Christian or civilized to merit recognizing them as sovereign powers.4


  Between 1931 and 1982, Canada was subject to the Constitution Act 1930.5 The Act contained within it Schedules for each western territory that joined Canada as a province. In each Schedule, provision was made to address the continuing relationship between the federal government and the provincial governments. Manitoba, Saskatchewan, and Alberta6 had the same clauses addressing the relationship each province would have with the government of Canada with regard to Indigenous (‘Indian’) lands. With respect to Indian Reserves,7 Saskatchewan’s Natural Resource Transfer Agreement (NRTA)8 provides that Indian reserves within the province ‘shall continue to be vested in the Crown and administered by the Government of Canada for the purposes of Canada … ’.9 Additionally, when obligations under treaty require land, the Province is mandated to set aside (out of unoccupied Crown lands) lands ‘necessary to enable Canada to fulfil its obligations under the treaties with the Indians of the Province … ’.10 That Indigenous territory can be taken and exchanged without negotiation with the original peoples is a further instance of the Doctrine at work within Canada. That there is recognition built into the NRTA of the legal requirement to settle treaty obligations (new or existing) with Indigenous peoples is a further example of Canadian governmental adherence to the Doctrine when it comes to sovereignty but movement away from it when it deals with Indigenous land rights.


  Section 12 of the NRTA provides, in its entirety:


  12. In order to secure to the Indians of the Province the continuance of the supply of game and fish for their support and subsistence, Canada agrees that the laws respecting game in force in the Province from time to time shall apply to the Indians within the boundaries thereof, provided, however, that the said Indians shall have the right, which the Province hereby assures to them, of hunting, trapping and fishing game and fish for food at all seasons of the year on all unoccupied Crown lands and on any other lands to which the said Indians may have a right of access.11


  
    
  


  Negotiated positions and promises made during the numbered treaties with Indigenous nations on the prairies are not reflected within this provision. Neither Indigenous oral traditions12 nor historical written sources13 reflect this understanding. Instead, both refer to the fact that Indigenous peoples’ capacity to hunt and fish was to remain unfettered and that the Indigenous peoples would ‘ … have an equal share and equal use of your land. You cannot stop each other. You can camp and you can hunt for food where you have always hunted. This is the way you are going to live.’14


  Under the Statute of Westminster 193115 the British Parliament still had power to amend Canada’s constitution. This was the case until the Canada Act 1982.16 Schedule B to that Act17 constitutionalized (after a long period of negotiation between Indigenous national organization representatives and Canadian nation representatives) the existing Aboriginal and treaty rights of Aboriginal peoples in Canada. Section 35 subsection 1 provides:


  35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.18


  
    
  


  Aboriginal peoples of Canada, according to section 35(2), ‘includes the Indian, Inuit and Métis peoples of Canada’.19 Moreover, section 35(3) clarified Canada’s constitutional understanding of treaty rights and determined that they include ‘rights that now exist by way of land claims agreements or may be so acquired’.20


  While the Doctrine would certainly not support the precept upon which this section is based (that Indigenous peoples have rights, including land rights as Indigenous peoples) the limiting precept of existing is one which may very well be related to the philosophy entrenched in the Doctrine. Land rights certainly do exist: treaties, reserves, and Aboriginal title attest to this. However, again, the Doctrinal precept that Indigenous sovereignty was replaced or limited potentially finds life within the word existing.21 Limiting rights to existing rights ignores the impact that colonization and imperialism had and continue to have on Indigenous peoples. That a history of the lack of acknowledgment of Aboriginal rights and the attempted or actual legislative removal of lands, enforcement by jail time for not adhering to enforced models of governance, and the English assumption of English sovereignty should not be addressed before arriving at an understanding of what Indigenous rights were actually able to exist reifies the Doctrinal axiom that infidel rights exist at a level below other citizens’ rights.


  2. Terra nullius


  
    
  


  To state that the Americas at the point of first contact with Europeans were empty uninhabited lands is, of course, factually incorrect. To the extent that concepts such as terra nullius and discovery also carry with them the baggage of racism and ethnocentrism, they are morally wrong as well.22


  
    
  


  It may be difficult to find, but the notion of terra nullius does live within Canadian judicial decisions as they apply to Indigenous peoples. As stated in Chapter 4, the Doctrine relies on the myth of Indigenous inhumanity (and invisibility) in order that title can be found to belong to colonizers. The unquestioned importation of common law facilitates the myth, and underlying title is constructed to facilitate the Crown assertion of ownership.23


  Patrick Macklem addresses the notion of terra nullius, discovery, and sovereignty and quite neatly ties them all together:


  According to the doctrine of discovery, sovereignty could be acquired over unoccupied territory by discovery. If the territory in question was occupied, then conquest or cession was necessary to transfer sovereign power from its inhabitants to an imperial power. However, European imperial practice was to deem territory occupied by indigenous peoples to be unoccupied, or terra nullius, for the purposes of acquiring sovereign power. Because indigenous territory was deemed vacant, neither conquest nor cession was necessary to acquire the sovereign power to rule indigenous people and territory. International law deemed indigenous territory to be terra nullius because European powers viewed indigenous people to be insufficiently Christian or civilized to merit recognizing them as sovereign powers.24


  
    
  


  The meaning of cession must be examined and Indigenous legal orders related to the same must contribute to our understanding of the nature and (in)applicability of cession in the territory that became known as Canada. If there is no shared understanding of ceding, releasing, and surrendering, then most certainly it has to be asked, often and with an understanding of legal pluralism accompanying the dialogue: can Indigenous nations be lawfully understood to have ceded their lands if there was/is no legal or other capacity of cessation? Surely, historic Doctrine predicated on notions of racialized inferiority cannot be our only guide in this discussion.


  Section 35(1), some authors have argued, does allow Canada to acknowledge full ownership of land by Aboriginal peoples. Yukich wrote, in discussing the presumption of ownership by the Crown and the role section 35(1) can play in redressing the wrong:


  How then, does this generally accepted account explain how the Crown presumes to completely own land to the exclusion of Aboriginal interests that prevailed at the time of settlement? This result must also arise through the fiction that Canada, like Australia, was terra nullius when British settlers arrived. Since it is now clear that the lands were occupied on arrival, the Crown’s assertion of land ownership, with its accompanying conclusion that Aboriginal ownership ceased, must be questioned, and the possibility that Aboriginal rights to full ownership of land are entrenched in s. 35(1) must be acknowledged.25


  
    
  


  While the notion of terra nullius may no longer have the same contemporary prominence as it did in the past it has continued to reinforce the presupposed legitimacy of Crown sovereignty. Gordon Christie has written of this: ‘Since the historical situation is that Aboriginal peoples were “here first,” the Court must replace the old tired colonial fictions of terra nullius and “discovery” and fall back on its one remaining story, elevating this to a new level of prominence—the Crown is unquestionably recognized as the sole legitimate sovereign power.’26


  Until Indigenous primacy and legal orders are fully honoured, that is, when Indigenous nations are able to assert the same, live the same, and have it acknowledged by colonial governments, the legitimacy of Indigenous land cession has to remain suspect and subject to constant scrutiny.


  3. Treaty cases and Canadian treaty interpretation


  
    
  


  It is essential to note that treaty making was not just for ‘peace and friendship’. There were international trading alliances required and Indigenous peoples signed treaties with representatives of newcomer nations in order to facilitate trade and the development of good inter-nation (and international) relationships. How settler peoples perceived those agreements at the time is indisputable. How they came to be interpreted over time is also, to some degree, a matter of economics. To the degree that economics is informed by power and authority, the Doctrine of Discovery is equally present in this discussion.


  Treaties between Her Majesty and Indigenous nations were often entered into when settler economic goals came into conflict with Indigenous territoriality (it could be argued that these are the circumstances upon which most Aboriginal rights cases wind up in Canadian courts, as well). It is important to note that Indigenous representatives who served as signatories to the treaties, generally, understood the treaties to be international treaties entered into with an air of sanctity and which bound the speakers, negotiators, and participants to the promises made (in writing and orally) forever. Treaty disputes in the contemporary era are often characterized as requiring resolution as to whether a treaty right exists or does not exist. What is rarely conceded is the fact of treaty breach or infringement by the application of statute to activities and lands understood to be protected by treaty. Continuing and existing treaty rights are under constant pressure—a pressure the Indigenous parties to the treaty were assured would not ever occur.27


  Several Canadian decisions related to treaty rights were brought forward when Canadian legislation was perceived to infringe treaty rights. The Doctrinal notion of Indigenous lawlessness and a superior non-Indigenous lawfulness can be found in the Supreme Court of Canada’s decision in R v Horseman.28 In this case, Mr Horseman (a treaty Indian person from the Treaty 8 territory) was charged with unlawfully trafficking in wildlife.29 At the time that Mr Horseman killed a bear, he was hunting a moose.30 A year later, he sold the bear hide (but got a grizzly bear licence prior to doing so)31 and was subsequently charged. Mr Horseman’s defence was that he was a Treaty 8 Indian exercising his treaty right to hunt.32 The relevant provision of the Treaty provides:


  Treaty No. 8, 1899:


  
    
  


  And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have right to pursue their usual vocations of hunting, trapping and fishing throughout the tract surrendered as heretofore described, subject to such regulations as may from time to time be made by the Government of the country, acting under the authority of Her Majesty, and saving and excepting such tracts as may be required or taken up from time to time for settlement, mining, lumbering, trading or other purposes.33


  Intrinsic to the Treaty is the notion that hunting will continue. Additionally, oral evidence provided by many Elders attests to the understanding that the negotiated terms were that Indigenous peoples were forever able to hunt, fish, and pursue their livelihoods as they always had.34 The issue in this case was characterized by the Supreme Court of Canada as whether Treaty 8 hunting rights were limited by the Alberta Natural Resources Transfer Agreement 1930 (NRTA).35 The Court went on to find that while the Treaty did protect the right to hunt commercially, it was subject to regulation by virtue of the NRTA.36 The Court looked to section 88 of the Indian Act37 in determining that the right was no longer a treaty right and that therefore section 88 did not apply.


  The Supreme Court of Canada had another opportunity to examine the treaty rights of Indigenous peoples as they relate to land in the 1996 R v Badger decision.38 The three people charged with breaking provincial laws (and who could claim that the legislation was a breach of treaty) were all Treaty 8 Indigenous citizens defined as Indians under the Indian Act. Each was charged with an offence under the province of Alberta Wildlife Act.39 Each was hunting. Each argued that they had a Treaty 8 right to do so. The issues as characterized by the Supreme Court of Canada were whether the Treaty 8 hunting rights were extinguished or modified by the NRTA and whether ‘Indians who have status under Treaty No. 8 have the right to hunt for food on privately owned land which lies within the territory surrendered under that Treaty’.40


  It is interesting to consider the notion of surrender and the title to ‘privately owned land’ which the Indigenous peoples of Treaty 8 would characterize as their traditional territories in the context of the Doctrine. Mr Badger hunted near an occupied house.41 A second hunter, Mr Kiyawasew, hunted a moose on a snow covered field (posted and harvested the previous fall).42 In both instances, the Court found that the lands could be understood to be occupied as they were clearly being put to a visible and incompatible (with hunting) use.43 The irony of this finding, in terms of the finding related to occupancy, is startling. First, it is ironic that the test for occupancy requires Indigenous peoples (who were presumed not to occupy lands in order for them to be declared unoccupied Crown lands) to assume that certain signs of non-Indigenous occupancy (a house, a bare field) equate with an understanding that the property is occupied and cannot be used to hunt. The second irony is that peoples who were adjudicated to have lost their treaty right by virtue of a statute which abridged their treaty rights are held to a much higher standard than the Crown ever was, with regard to fulfilling the treaty terms.


  A third hunter, Mr Ominayak, who had been hunting a moose on uncleared muskeg was also charged.44 The Court looked to section 12 of the NRTA to determine that:


  [i]t will be remembered that the NRTA modified the Treaty right to hunt. It did so by eliminating the right to hunt commercially but enlarged the geographical areas in which the Indian people might hunt in all seasons. The area was to include all unoccupied Crown land in the province together with any other lands to which the Indians may have a right of access. Lastly, the province was authorized to make laws for conservation.45


  
    
  


  The Court went on to determine that ‘reasonable regulations aimed at ensuring safety do not infringe aboriginal or treaty rights to hunt for food. Similarly these regulations do not infringe the hunting rights guaranteed by Treaty No. 8 as modified by the NRTA.’46 Mr Badger and Mr Kiyawasew were found to be hunting on land that was visibly used; as they were they did not have a treaty right to use those lands. Their treaty rights were not infringed, the Supreme Court of Canada decided.47


  Unilateral changes to the treaty right, as per the NRTA, resonate with the understanding that Canada’s rights are superior to those of Indigenous peoples. Additionally, the notion of Crown sovereignty, in the case at least, displaced the notion of Indigenous sovereignty—which was not seriously entertained in the case.


  In 1999, the Supreme Court of Canada had the opportunity to render a decision with respect to the rights of Miq’maw people to fish under the Treaties signed in 1760–1761.48 The Treaty itself contained a truck house clause which provided that:


  And I do further engage that we will not traffick, barter or exchange any commodities in any manner but with such persons or the managers of such truckhouses as shall be appointed or established by His Majesty’s Governor at [truckhouse location closest to the village in question] or elsewhere in Nova Scotia or Accadia.49


  
    
  


  Mr Marshall was fishing for eels. He did not have a licence to do so. He sold them. He did not have a licence to do so. He caught them with a net during a closed season.50 Mr Marshall argued that the 1760–1761 Treaties protected his right to fish and sell eels.51


  The Court looked to section 35(1) to determine if the treaty right was an ‘existing’ one in order to arrive at its decision as to whether or not the right was protected. The majority determined that the rights described were rights which received section 35(1) protection under the Badger test.52 The right protected in the Treaty, the Supreme Court of Canada decided, was not a literal right to a truck house but a right to ‘continue to obtain necessaries’.53


  The case is interesting in that Mr Marshall got an acquittal and had his treaty right recognized. It is also compelling that the honour of the Crown was heavily relied upon and that the deficiencies in the written treaty were addressed in terms of that honour. However, while recognizing Indigenous peoples’ right, the right was limited to necessaries. Certainly it must be said that fishing and bringing your catch to a truck house established especially for your catch is an engagement in a commercial activity. Indigenous economic activities in the case are limited to familial provisioning. One could argue that this characterization primitives Indigenous economies and minimizes Indigenous rights. While the jurisdiction is (never stated) Indigenous jurisdiction the allowable self-determination is limited to economies of modesty. This stereotyped understanding of Indigenous economies denies the existence of acquisition, redistribution of wealth, and collective commercial activities and relegates Indigenous commerce to individualized and modest essentials.54


  It is also interesting as interpretations of the case by other non-Indigenous fisherman caused panic in the fishing industry. So much so, that the Supreme Court of Canada issued a second judgment: R v Marshall (Marshall II).55 Virtually unprecedented, many Indigenous rights advocates perceived the issuance of the second judgment as an effort to ‘close the door’ on treaty rights after the fact. An intervener to the Supreme Court of Canada decision (The West Nova Fisherman’s Coalition) had, after the Supreme Court of Canada ruled in Marshall I, applied for rehearing of the appeal and a stay of the judgment pending that hearing.56 Neither were granted but the Supreme Court of Canada did take the opportunity to expand upon (while evidently narrowing the terms of) their decision in Marshall I. The feeling of betrayal in many Indigenous rights advocates’ minds came from the opportunity the Court took to provide ways and means for the provincial government to limit the treaty right. The judgment included the following roadmap:


  
    • The Minister can always seek to justify the limitation on the treaty right because of the need to conserve the resource in question or for other compelling and substantial public objectives.57

  


  
    • A ‘closed season’ can be used as a management tool; if it is used, it will have to be justified (as it is dealing with a treaty right).58

  


  
    • Conservation has always been recognized to be a justification of paramount importance to limit the exercise of treaty and Aboriginal rights.59

  


  
    • The Mi’kmaq Treaty right to participate in the largely unregulated commercial fishery of 1760 has evolved into a treaty right to participate in the largely regulated commercial fishery of the 1990s.60

  


  
    • The paramount regulatory objective is the conservation of the resource. This responsibility is placed squarely on the Minister and not on the Aboriginal or non-Aboriginal users of the resource.61

  


  
    • The Minister’s authority extends to other compelling and substantial public objectives which may include economic and regional fairness, and recognition of the historical reliance upon, and participation in, the fishery by non-Aboriginal groups.62

  


  Considered opinion may yield the understanding that the Supreme Court of Canada is providing legislators with the full knowledge of how to lawfully breach treaty rights. What do treaty rights mean if they are subject to legislative bodies that, potentially with the support of the Supreme Court of Canada’s guidance, can eliminate them for reasons including regional fairness? Was regional fairness anticipated and aligned with the honour of the Crown? Indigenous sovereignty and jurisdiction that are subject to provincial and federal legislators’ understanding of compelling public objectives surely face the same pressure that the Doctrine placed on Indigenous peoples trying to protect their traditional territories.


  The ability to presume Indigenous usage patterns, non-commercialism, and the unilateral alteration of treaty rights are all Doctrinally informed. Unilateral legislative decisions altering treaties and limiting Indigenous rights are predicated on the same notions of supremacy and superiority of Canadian laws (and to a degree, of Canadian peoples). Unilaterally making determinations about Indigenous wealth, affluence, and commercialism and objectifying notions of Indigenous subsistence disregards a rich Indigenous history of trade, communal affluence, and economic self-determination. It also binds Indigenous economies to an antiquated and individualistic notion of impoverishment that does not reflect many Indigenous peoples’ realities. The power to make presumptions (of non-commercialism, unquestioned adherence to unilateral legislative alterations of sacred treaties, and of non-conservatism or incapacity to make rules related to the same) is directly related to the Doctrinal ideology and stereotypes that facilitated false notions of Discovery and terra nullius.


  4. Legislation


  
    
  


  In the realm of legislating Indians, Canada has promulgated one of the ideological underpinnings of the Doctrine. The dogma that infidels have no rights is reflected in the codification related to hunting, oil and gas, Indian lands, and a number of other self-determining activities. That is not to say that Canada does not acknowledge Indigenous capacities in areas related to governance/self-governance. What is more likely to be observed is that Canada’s statutory regime as it relates to Indigenous peoples is based on the notion of a ‘comprehensive no’. The expansion of the ‘comprehensive no’ takes place, on a case by case (individual) basis. For example, section 12(1) of the 1952 Migratory Birds Convention Act63 incorporated regulations that made it illegal for any person to ‘kill, hunt, capture, injure, take or molest a migratory bird at any time except during an open season specified for that bird and that area …. ’64


  The general legislation, in this instance, was applicable to all people in Canada. Whether or not it applied to Indians who had a protected right under treaty was the individualized question posed in Sikyea v The Queen.65 In the 1964 Supreme Court of Canada decision, the fact that Mr Sikyea had a treaty right to hunt ducks under Treaty No 11 (whether in season or not) was not examined in any detail. The decision of the Court was made dependent upon an adjudication as to whether the duck was a wild duck or not (as wild ducks were included in the legislation).66 Opting not to directly address the nature of the treaty right, the case came down to statutory interpretation and the ‘comprehensive no’. No one was allowed to hunt wild ducks as the provisions of the Migratory Birds Convention Act did not allow for it. In this instance, no Indigenous right of sovereignty, jurisdiction, or even a negotiated treaty right survived the legislative ‘comprehensive no’.


  Section 88 of the Indian Act also impacted Indigenous peoples and is predicated on the assumed superiority of jurisdiction of both the federal and provincial governments. The section specifically addresses the impact of provincial powers on peoples defined as Indians under the Indian Act. Section 88 provides:


  88. Subject to the terms of any treaty and any other Act of Parliament, all laws of general application from time to time in force in any province are applicable to and in respect of Indians in the province, except to the extent that those laws are inconsistent with this Act or the First Nations Fiscal and Statistical Management Act, or with any order, rule, regulation or law of a band made under those Acts, and except to the extent that those provincial laws make provision for any matter for which provision is made by or under those Acts.67


  
    
  


  As we saw in the Badger decision, s 88 applies to people defined as Indians and provides that provincial laws of general application apply to Indians unless they conflict with an Aboriginal or treaty right. In terms of the interpretation of this section by the Canadian judiciary, the ‘comprehensive no’ again applies, with individual ‘yeses’ forming the exceptional cases (where an individual goes to court to disprove the blanket no). There have been a number of cases where section 88 and provincial authorities with respect to Aboriginal title have been ruled upon. In Delgamuukw v British Columbia it was determined that68


  [S]. 88 extends the effect of provincial laws of general application which cannot apply to Indians and Indian lands because they touch on the Indianness at the core of s. 91(24). For example, a provincial law which regulated hunting may very well touch on this core. Although such a law would not apply to aboriginal people proprio vigore, it would still apply through s. 88 of the Indian Act, being a law of general application.69


  
    
  


  Most notably, former Chief Justice of the Supreme Court of Canada Antonio Lamer famously found in Delgamuukw that provinces cannot extinguish Aboriginal title70 but that they could infringe Aboriginal title71 in the application of section 88.


  Broadly stated, the question is what meaning and trust is provided by section 91(24) when provincial laws of general application can be found to apply to Indians. Additionally, the ‘comprehensive no’ (rights, recognition) is extended to activities regulated by provinces. In order to garner a yes (recognition of a treaty or Aboriginal right) the question is individualized and individuals who have the means must come forward to test the blanket no. That Indigenous autonomies and jurisdictions which go to the root of Indianness receive notional protection prioritizes rights in view of their Canadian legal cognizability. Seemingly, then, Indigenous rights which are not categorized by Canada as Aboriginal or going to the heart of Indianness become rights without protection. Presumably, then, everyday activities which Indigenous people have historically engaged in, and do in a contemporary fashion engage in, which look like ‘Canadian’ or ‘modern’ activities will not be viewed as rights, and provincial laws of general application will presumptively regulate the activities. In this way, Indigeneity cannot be understood to have legally protected rights of modernity. Additionally, Indigenous jurisdictions and autonomies become part of the ‘comprehensive no’—requiring individuals to come forward to assert a right to participate in the activity. This is directly tied to the Doctrine as activities engaged in which are part of Indigenous sovereign authorities can be legally relegated to an inferior position (with the superior position being occupied by federal and provincial declared authorities and sovereignty).


  Contemporary Indian Act72 provisions related to membership and governance are also rooted, at heart, in the Doctrine of Discovery. The capacity to make decisions about who/what is an Indian is a jurisdiction for which Canada has claimed responsibility for over 100 years.73 While many would argue that the power to define who is an Indian is not the power to make decisions about identity and that the power to determine membership74 has nothing whatsoever to do with the sovereign authority to make decisions about citizenship, there has been a colonial effect from the Canadian legal privileging of Indian status.


  Furthermore, the Canadian imperial legal regime imposed the imperial Doctrinal racialized philosophy: Indians are incapable of making governmental decisions related to their members/citizens. As this imposed legislative administration was predicated on beliefs about Indigenous inferiority and Canadian supremacy, those beliefs, in some ways, extend to the present day manifestation of the Indian Act.


  Canada’s Department of Indian Affairs and Northern Development (which administers the Indian Act and other legislation that pertains specifically to peoples and nations defined as Indians and bands) has administrative responsibility for the implementation and operation of the Indian Act. Section 5 provides that the Department shall maintain an Indian register; every person entitled to be registered as an Indian is to be listed on the Register.75 Section 6 contains a complex set of rules which, when applied, define Canadian legal membership standards. Canadian law was overhauled in 1985 in an attempt to make the legislation compliant with the equality provision of the Canadian Charter of Rights and Freedoms and ameliorate the profoundly destructive effects that disenfranchisement via the Act had on women, their children, and Indigenous communities.76 Prior to that, a few cases brought before the Supreme Court of Canada addressed inequality of treatment for Indigenous peoples.77 In particular, Indigenous women (and their children) who were disenfranchised by former versions of the Indian Act were able to apply for Indian membership under the terms of section 6.78 The requirement that people who were disenfranchised by the government of Canada legislation have to apply for reinstatement as a member in accordance with government of Canada legislation that may have a built-in generational ‘best before’ date is, at least, the height of legislative arrogance and misanthropy. It also speaks to the implicit racialized Doctrinal understanding that the settler government possesses authorities and capacities superior to Indigenous governments to make decisions about membership determination (with related impacts on community, lands, territoriality, and services).


  The same notions of superiority are built into the Act with respect to the Canadian legal capacity to determine band membership. Before 1985 if an individual had Indian status s/he also got band membership automatically. Section 10 of the Indian Act legislatively empowered nations to construct their own membership or citizenship codes.79


  Furi and Wherret have written of this:


  Prior to 1985, automatic entitlement to band membership usually accompanied entitlement to Indian status. The 1985 amendments recognized the rights of bands to determine their own membership. As a result, persons may possess Indian status, but not be members of a band. Section 10 enables First Nations to enact their own membership or citizenship codes, according to procedures set out in the Indian Act. Bands must follow two principles: the majority of the band’s electors must consent to the band’s taking control of membership, and to the set of membership rules (which must include a review mechanism); and the membership rules cannot deprive a person of previously acquired rights to membership. Once the band controls its membership list, Indian and Northern Affairs Canada (INAC) has no power to make additions or deletions, and no further responsibilities regarding the band list.


  
    
  


  As of 28 June 1987, bands that chose to leave control of membership with the department were subject to the provision that a person who has Indian status also has a right to band membership. Membership lists for these bands are maintained by the department. These bands may still go on to take control of their own membership registration, but the rights of those individuals already registered and added to the band list are protected.80


  The complexity of this situation should be evident on the face of it: Indian bands can now determine their own standards for membership (and can do so based on their traditional customs and laws) but must do so in accordance with settler notions of majority, consent, and governmental structure (Indian Act bands). However, with scant resources, economies increasingly pressured, and more than a century of imperial legalized division of families compounded in First Nations, the decisions to be made must be difficult ones. Lastly, requiring bands to make decisions in accordance with Canadian legislation and requiring that the methodology be provided to the Minister of the Department81 connotes some notion of Doctrine based paternalism at least and derivative authority at worst.82


  The Indian Act has been characterized as a set of ‘cradle to grave’ rules.83 This is largely true. One particular category of Canadian legislation that is Doctrinally informed is in the section of the Indian Act that details Canadian legislative requirements with respect to the composition and some of the powers of band councils. The historic rationale and composition of the same is discussed in the previous chapter.84 It is important to recognize that the authorities anticipated by the historic legislation have changed little and that municipal style governance structure and administrative and other categories still exist. It is also exceptionally important to acknowledge that the Act houses historic racialized notions of settler supremacy and Indigenous inferiority within its current incarnation that run counter to international, and even national, standards related to Indigenous rights. Notably, the antiquated section 74 of the Act which Canadian legislatively empowers the Minister to effectively ‘erase’ custom and traditional elections and enforce Indian Act formulated elections ‘whenever he deems it advisable for the good government of a band … ’.85 This legislated authority can be argued to constitute erasure of the actual and traditional principles of good governance of a nation. Further, it privileges non-Indigenous standards of citizenship and governmental authority over Indigenous peoples. The attempt to legislatively entrench non-Indigenous standards of government and membership perpetuates the information held in the Doctrine that Indigenous legal orders, standards, and understandings are less than Canadian legal orders, standards, and understandings. They are not as cognizable by the Canadian government, but this does not mean that they are not applicable, accurate, and authoritative. In truth, what they are is less able to be manipulated. As standards which are housed within Indigenous nations, historians, and legal traditions, they are not able to be changed—if they can be changed—without community approval based upon community methodology for gaining and assessing approval.


  It is with relation to Canadian legislation related to land and authorities for land that the most noticeable attack on Indigenous rights and titles occurs. Historically, the power to assume control of Indian lands was housed in the Indian Act. While treaties addressed the treaty rights to land and Aboriginal title and rights cases have delineated Aboriginal rights with respect to land, historically the notion that Canada had control over the administration of Indian lands was also built into the Indian Act.86 Some Indigenous nations have found the application of Departmental administrative power arbitrary, to say the least.87


  Contemporary provisions of the Indian Act also provide the Department with substantial administrative control (and some would argue arbitrary administrative authority) over Indian reserve lands. Section 18 of the current Act provides:


  18. (1) Subject to this Act, reserves are held by Her Majesty for the use and benefit of the respective bands for which they were set apart, and subject to this Act and to the terms of any treaty or surrender, the Governor in Council may determine whether any purpose for which lands in a reserve are used or are to be used is for the use and benefit of the band.88


  
    
  


  Additionally, in accordance with the Indian Act, possession of land in the reserve must be approved by the Minister of the Department;89 the Minister can issue and recognize formerly issued Certificates of Possession,90 location tickets,91 and temporary possession.92 The Canadian legislated Ministerial authority related to the administration of reserve lands is extensive.93


  The legislative authority the Minister receives from the Indian Act is not only related to land rights of Indian peoples on reserve. The Indian Act empowers the government of Canada to consent to ‘takings’ of reserve land where a federal, provincial, or other authority is legislatively empowered to do so.94 ‘Taking’ lands for public purposes is based on two Doctrinal premises: the reserve land is always subject to Crown underlying authority and Indian peoples are not ‘the public’ and therefore the public good does not have to take into account the rights, needs, and historic relationship that people defined as Indians have with their historic homelands.


  There are many instances of Doctrine-based understandings housed in the legislation, but the presumption of superior authority of imperial governments arguably has no better examples than the sections of the Indian Act dealing with takings and surrender. Section 37 resonates with the intention and superiority that was reflected in the Royal Proclamation and in the historic Canadian legislative suite pertaining to Indian peoples requiring Crown consent prior to surrendering Indian lands prior to a sale or lease.95 The seemingly odd contradiction of Canadian governmental recognition of some type of Indigenous land rights and a reluctance to even address notions of sovereignty is clearly evident in section 41, which provides:


  41. An absolute surrender or a designation shall be deemed to confer all rights that are necessary to enable Her Majesty to carry out the terms of the surrender or designation.96


  
    
  


  The notion of Canadian Departmental control of Indian lands (and monies)97 is unacceptable to many and runs counter to the Indigenous legal understandings and laws related to the necessity of Indigenous guardianship and relationships with Indigenous traditional territories.98


  Canada has passed legislation that allows specific First Nations to opt in with respect to the power to manage Indian lands and make laws. The First Nations Land Management Act99 legislatively provides for First Nations who were a party to the 1996 Framework Agreement on First Nation Land Management100 to participate in a legislative regime related to land management. Under this legislation, First Nation powers include the power to manage First Nation land. The section detailing the powers provides that:


  18. (1) A first nation has, after the coming into force of its land code and subject to the Framework Agreement and this Act, the power to manage first nation land and, in particular, may


  
    
  


  
    (a) exercise the powers, rights and privileges of an owner in relation to that land;

  


  
    (b) grant interests or rights in and licences in relation to that land;

  


  
    (c) manage the natural resources of that land; and

  


  
    (d) receive and use all moneys acquired by or on behalf of the first nation under its land code.101

  


  The Act also details the power of the approving First Nations required capacities to: (a) acquire and hold property, (b) enter into contracts, (c) borrow money, (d) expend and invest money, and (e) be a party to legal proceedings.102 The powers are exercisable by a Band Council or their designate.103 The Act further acknowledges the cooperating First Nations capacity to make laws in accordance with its land code.104 It is worth noting that the Act addresses the capacity of the First Nations to enforce their laws and make rules with respect to punishments.105


  The Act includes provisions related to the alienation, expropriation, and exchange of land; First Nation land cannot be alienated except where exchanged for land in accordance with the Act and the Framework Agreement. Exchange of the land is still subject to Ministerial approval.106


  Legislation pertaining to Indian lands is rife with imperialist notions of supremacy and rightful/righteous ownership. The administration of Indigenous peoples through successive incarnations of the Indian Act has, to some degree, introduced and normalized unilateral decision making by the Canadian government about Indian peoples. It constructs Indians as objects to be controlled and as subjects of foreign legislation (with past legislation outlawing religious gatherings, retention of lawyers without Crown approval, and permission to leave reserves without a pass). Legislation as it applies to Indigenous peoples has been interpreted in accordance with the ‘comprehensive no’. There is power in this presumptive no as well: the power to assume the application of the ‘comprehensive no’, rather than examining the maybe. Perhaps we should even be addressing the presumptive ‘comprehensive yes’ in which Indigenous standards apply and Canadian law is presumed to break Indigenous laws. Universal applicability can no longer be presumed. Disproving that we broke Canadian laws is not enough if we are to unpack the Doctrinal legal history with any degree of accuracy, inclusion, and reciprocity.


  What goes to the core of Indianness, more accurately of Indigeneity, must be determined by Indigenous legal orders, governmental orders, and standards. Cognizability of that fact must be constructed, interpreted, and understood by Canadian jurisdictions and bodies if we are to move beyond objectification of Indianness. If Indigenous peoples opt to participate in the Canadian judicial system, then cognizability must include Indigenous cognizability. Privileging Canadian understandings of Indianness needs to be stopped for a meaningful discussion to occur. The alternative to this is, of course, to rejuvenate our systems where Indigenous presumptions and cognizability (of citizenship standards, citizenship rules, relationships with land) are inherent to the process and substance.


  5. Canadian case law


  
    
  


  That notion of superiority of European sovereignty, title, law, and governance is still evident in the case law today. What is perhaps the most perplexing part of the discussion is that the legal conversations taking place in Canada seem, on the surface, to be so coherent and non-threatening to Indigenous rights. The problem is that the principles of supremacy buried in the Doctrine often seem to be archaic remnants. They are rarely discussed. When they are, we are forced to remember that the common law is based upon its legal precedents. We struggle to understand that the precedents are based upon historic policies, laws, and shared imperial understandings. It is difficult to see the layering of racialized philosophies and beliefs that informed those policies, laws, and shared imperial understandings. As a result, our vision of the Doctrine that was the basis for those philosophies and beliefs is obscured. Make no mistake, though. It’s there.


  A contemporary catalogue of Indigenist concerns with the Doctrinal influence on the Canadian judiciary’s decisions related to rights and title might look something like this:


  
    1. Canadian judicial decision making, in large part, addresses issues related to Indigenous peoples’ rights to our lands and traditional territories in the third person.

  


  
    2. Canada’s judges examine Indigenous rights, particularly those related to land, through a colonial lens constructed with notions of settler dominance and original peoples’ inferior rights.

  


  
    3. Decisions at every conceivable level of the judiciary initially revealed intrinsic notions of cultural, linguistic, spiritual, economic, and moral superiority. Those notions have been entrenched in legal precedent, perpetuated without a cultural or racial audit, and continue to be put forward as law and legislation in Canada.

  


  
    4. Modern cases examine Indigenous rights through this colonial lens. The findings related to Indigenous peoples’ rights have us, at least, as unwitting and unfortunate unknowing peoples. At worst, we find ourselves and determinations related to our rights addressing the unwritten understandings of our humanity: Canada won, we lost.

  


  
    5. A legal shorthand develops in which unproven assertions become commonly judicially accepted facts: Canadian sovereignty, our limited power to rule ourselves (internally), our inability to participate in activities that have a ‘modern’ bent.

  


  
    6. Consultation and, sometimes (although increasingly less and less) accommodation begin to become discussed in instances which would have previously been negotiated as rights and title.

  


  
    7. Worse than terra nullius, we are abandoned nations, judicially determined that because we were confined to reserves, because we were legislatively not entitled to live or travel where we liked, that we gave up our right to our land.

  


  
    8. We find our obligations to our land, our relationships with our land cast as ‘rights’. Housed within these casings, we find ourselves required to translate our understandings into something legally cognizable. If we do not do so, then, the ‘characterization of the right’ is something that is left to the judiciary.

  


  
    9. A legal shorthand predicated on a legal history which found Indigenous peoples lacking in every conceivable manner becomes standardized and regularly alluded to with no full discussion or anti-colonial audit.

  


  Modern Canadian case law related to Indigenous peoples owes much to the notions of superiority and the legacy of the Doctrine in judicial formulation of legal opinions with respect to the rights and titles of Indigenous peoples. A 1929 decision addressing the treaty rights of Indigenous peoples in what came to be known as the Province of Nova Scotia provided ample opportunity for the Nova Scotia County Court to expound upon the beliefs housed within the Doctrine of Discovery and make them Canadian law.107


  The Judge, Patterson Co Ct J (Acting), wrote in his decision:


  [T]he Indians were never regarded as an independent power. A civilized nation first discovering a country of uncivilized people or savages held such country as its own until such time as by treaty it was transferred to some other civilized nation. The savages’ rights of sovereignty even of ownership were never recognized. Nova Scotia had passed to Great Britain not by gift or purchase from or even by conquest of the Indians but by treaty with France, which had acquired it by priority of discovery and ancient possession; and the Indians passed with it.108


  
    
  


  The case dealt with the interpretation of a 1752 treaty between the ‘Mick Macks’ of Nova Scotia and His Majesty’s representative (Governor Hopson).109 The decision replicated the notion of the Doctrine of Discovery inherent within the colonial project by interpreting the Treaty in a manner informed by the same principles upon which the Doctrine itself was constructed. Instead of noting the actual terminology and content of the Peace and Friendship Treaty (which included, among other things: free liberty of hunting and fishing as usual, truck houses, bread, flour, and other provisions as necessary),110 the Nova Scotia County Court delineated the discussion of Mi’kmaq economies in terms of ‘rights’ and ‘rights acquisition’ rather than in terms of the recognition and honouring of an Agreement or of the inherency of the rights. Even though the Treaty itself is most clearly a plea from His Majesty to the Mi’kmaq people not to attack them (with notions of burying the hatchet actually included in the draft), a Doctrine based characterization (addressing Indigenous people as savages and inferior and non-Indigenous peoples as sophisticated and superior in order to rationalize ‘rightful’ authority) was applied by the Court in interpreting the Grand Chief of the Mi’kmaq’s right to hunt. Convicted under the province of Nova Scotia Lands and Forests Act111 of having in his possession at Askilton in the County of Inverness on 4 November, last 15 green pelts, 14 muskrat, and one fox,112 the Grand Chief argued his treaty right to hunt and trap.113


  The Court found that the Treaty was not made with Mi’kmaq people as a whole but with ‘a small body of that tribe living in the eastern part of Nova Scotia proper, with headquarters in and about Shubenacadie, and that any benefits under it accrued only to that body and their heirs’.114 If this is so, then only a small body of Englishmen would have benefited from the Treaty; clearly this was not the case. The Treaty was applied to the nation as a whole and the interpretation clearly applied to the nation as a whole. The Court found that the Grand Chief could not ‘claim any protection from it or any rights under [the treaty]’.115


  When the Nishga Tribal Council sued the province of British Columbia for a declaration that their Aboriginal title to their traditional territory had never been extinguished, the Supreme Court of Canada had its first opportunity to emancipate itself from the notion of the Doctrine of Discovery as a source of Canadian authority, sovereignty, and lawfulness.116 The Supreme Court of Canada split on whether Aboriginal title continued to exist (and a seventh judge did not address the issue, instead deciding the case on a technicality).117


  Justices Martland, Judson, and Richie intrinsically addressed ‘discovery’—noting that the Nishga and their territory were not within the knowledge of the framers of the 1763 Royal Proclamation and were therefore outside the ‘scope’ of it.118 However, the rationality of Indigenous sovereignty’s existence was not extended to any situation where Indigenous peoples and their territories were known. Indigenous territory, these three Supreme Court of Canada judges held, automatically became a part of the Province of British Columbia when the Colony of British Columbia was established in 1858.119 Upon entering the Canadian Confederation in 1871, Justices Martland, Judson, and Richie held, the fee transferred to the Province of BC.120 This, in addition to Governor Douglas’s proclamations and ordinances enacted between 1865 and 1870 revealed an intention to exercise absolute sovereignty, Justices Martland, Judson, and Richie found. This absolute intention was, by these members of the Court, equated with an absolute sovereignty and that any Aboriginal right/title was ‘dependent upon the goodwill of the Sovereign’.121 This absolute sovereignty was found to be inconsistent with any notion of Aboriginal title. This portion of the Court noted that section 91(24) of the (then) British North America Act was utilized to establish Indian reserves and that agreement was given on behalf of the Indians.122


  On dissent, Justices Hall, Spence, and Laskin decried the notion of the erasure of Indian/Aboriginal rights absolutely upon ‘conquest or discovery’.123 This case, even though there was no clear majority on the point of the existence of Aboriginal rights and title, was the first in Canada to acknowledge the fallacy of the erasure of Indigenous sovereignty through intent. Something more was required. What ‘something more’ was still not conclusively decided by the Court. But, the understanding that ‘the proposition that after conquest or discovery the native peoples have no rights at all except those subsequently granted or recognized by the conqueror or discoverer … is wholly wrong as the mass of authorities previously cited, including Johnson v. McIntosh and Campbell v. Hall, establishes’.124 These three judges also looked to Viscount Haldane’s statement in the Amodu Tijani case in finding that ‘[o]nce aboriginal title is established, it is presumed to continue until the contrary is proven’.125


  It should be noted that there is a presumption in this judgment that the Nishga automatically came under British sovereignty. They were entitled to assert ‘Indian title’126—but it should also be noted this title could (the three found) have been surrendered to the Crown, or exhausted by specific legislation concurrent with legislative authority.127 The lack of input from the Indigenous nation itself must be addressed; Nishga understanding played little part in the decision.128


  Intrinsically, the notion of the acceptability of erasure of Indigenous (title) may have changed the requirements, but the notion of Discovery, in which the discoverer had absolute dominion and administrative requirements to meet, was still in place.129


  The Supreme Court of Canada took the opportunity to examine the nature of Aboriginal rights again in 1990. In R v Sparrow130 the nation’s highest court addressed the Aboriginal right to fish. Whether commercially or unrestricted were additional matters, but the Court took the opportunity to interpret section 35(1) of the Constitution Act.131 Section 35, in its entirety, provides:


  35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.


  
    
  


  
    (2) In this Act, ‘aboriginal peoples of Canada’ includes the Indian, Inuit and Métis peoples of Canada.

  


  
    (3) For greater certainty, in subsection (1) ‘treaty rights’ includes rights that now exist by way of land claims agreements or may be so acquired.

  


  
    (4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons.132

  


  The constitutional provision had been enacted in 1982, but the Supreme Court of Canada’s decision in Sparrow was the first time the Court reviewed the provision as it applied to an Aboriginal right. In this case, the right was put forward by a Musqueam fisherman as the right to fish. The Supreme Court of Canada characterized the issue as ‘whether Parliament’s power to regulate fishing is now limited by s. 35(1) of the Constitution Act 1982, and, more specifically, whether the net length restriction in the licence is inconsistent with that provision’.133 The Regulations to the alleged impugned provincial Fisheries Act134 also provided that the licences were for the purpose of obtaining food for that Indian and his family and for the band.135


  The Court, as mentioned, took this opportunity to determine some of the specific meaning of the language of section 35(1) of the Canadian Constitution Act. In essence, not just the Aboriginal right to fish was examined, but all Aboriginal rights became subject to Canadian legal scrutiny.


  ‘Existing’, the Court found, clearly meant that the right has to be in existence in 1982 (when the Constitution Act was enacted). Rights extinguished before this time, the Court held, were not revived.136 ‘Existing aboriginal rights’ the Court held, had to be ‘interpreted flexibly so as to permit their evolution over time’.137 The right to fish, the Supreme Court of Canada found, faced a ‘progressive restriction’138 over time. That the right is controlled ‘in great detail by the regulations does not mean that the right is thereby extinguished .…’ wrote the Chief Justice and LaForest J in the judgment of the Court.139 The Court continued, addressing the intention of the Crown and the role that intention plays in exercising Canadian sovereignty. In this case Canadian sovereignty is implicitly presumed without proof to be housed in the Crown as a result of ‘discovery’: ‘The test of extinguishment to be adopted, in our opinion, is that the Sovereign’s intention must be clear and plain if it is to extinguish an aboriginal right.’140 The permits, the Court found, controlled the fisheries and did not define the rights nor exhibit a clear and plain intention to extinguish the Aboriginal right to fish.141


  The Court then went on to address and define, for the first time in Canadian law, the meaning of ‘recognized and affirmed’ in section 35(1). The Court relied upon Johnson v M’Intosh142 and the Royal Proclamation143 to establish that:


  [i]t is worth recalling that while British policy towards the native population was based on respect for their right to occupy their traditional lands, a proposition to which the Royal Proclamation of 1763 bears witness, there was from the outset never any doubt that sovereignty and legislative power, and indeed the underlying title, to such lands vested in the Crown; see Johnson v M’Intosh… [and] the Royal Proclamation itself .…144


  
    
  


  The absolutism in the statement is strikingly clear and leaves little room for the conceptualization of correlate or shared sovereignty. Even further, Indigenous land rights are understood to sit on the rightful and superior title of the Crown. Finding its precision and spectacularly assured understanding of the rightfulness and legality of Canadian sovereignty, legislative power, and underlying title embedded in their understanding of Crown superiority, the Court does not examine the totalitarianism or universalism of non-Indigenous superiority housed in their decision. The Doctrine does not require that anyone with power examines the rationale or underlying tenets of supremacy that make the ‘fact’ of sovereignty, legislative power, and underlying title factual.


  Armed with the understanding of the fact of Crown superiority, the Court does note that the recognition and affirmation found in section 35(1) do not give the Crown unfettered authority, indeed the terms ‘incorporate the fiduciary relationship referred to earlier and so import some restraint on the exercise of sovereign power’.145 The statement seems surprisingly mild given the earlier statement with regard to sovereignty until the Court reminds us that ‘[r]ights that are recognized and affirmed are not absolute’.146


  That fiduciary duty,147 embedded with notions of the honour of the Crown, is one which is viewed suspiciously; the non-Indigenous governments’ objectives may appear neutral but indeed may themselves constitute ‘de facto threats to the existence of aboriginal rights and interests’.148 While sympathetically stated, the notion of non-Indigenous governmental objectives as threats to the existence of Aboriginal rights was the terminology used to introduce the notion of the justification for infringement of those rights. In fact, what can be argued is that what ultimately is established by the Court is a template for the eradication of Aboriginal rights and the formula to ensure that the eradication is done Canadian lawfully. Any interference with a right is a prima facie infringement of s 35(1).149 In the determination as to whether the right has been interfered with to the degree to constitute a prima facie infringement, the questions to be asked are whether the limitation on the right is unreasonable, whether the regulation imposes undue hardship, and whether the regulation denies the Aboriginal rights holders of their preferred means to exercise that right.150


  If there is found to be an infringement, then the justification for the infringement begins. The Court found that ‘[t]his is the test that addresses the question of what constitutes legitimate regulation of a constitutional aboriginal right’.151 The questions asked in this test for justification are whether there is a valid legislative objective,152 whether the Crown was honourable in its dealings,153 and whether there has been as little infringement as possible, whether fair compensation is available, and whether the Aboriginal group has been consulted regarding the implemented consultation measures.154


  In essence, then, what occurs is that the Aboriginal party asserting/defending their Aboriginal right has to prove that the infringement is a prima facie infringement. At that point, if the infringement is proven, the onus shifts to the Crown.155 The Crown then has to establish that the infringing regulation is justifiable.


  The surface neutrality belies the value-laden judgments that are made in order to arrive at the decision as to whether a right continues to exist or has been extinguished. Initially, it should be asked whether the encapsulation of an Indigenous way of life into a wordbox (think: rights) has any relationship to the actuality of authorities and customs which Indigenous peoples correspond with and live lawfully in accordance with every day. There is also the quite frankly insulting proposition that activities which cannot be ‘proven’ to be existing cannot be exercised. In nations where written documentation was not used to record, as we had no ‘perfect tool of empire’ the standard of proof is an exceptionally difficult burden to meet. What can be understood to be ‘existing’ when the historical-legal paper trail (including the judgments of the Supreme Court) is so littered with false notions of Indigenous invisibility and inferiority, the underlying title of ‘discovering nations’, and the supremacy of settler sovereignty to Indigenous sovereignty?


  Finally, the honour of the Crown is a really difficult concept upon which to found your understanding of the obligation of the government of Canada to Indigenous peoples. There is myth rooted in that as well.


  Six years after Sparrow, the Supreme Court of Canada had another opportunity to examine and define Aboriginal rights. In R v Van der Peet156 the Court reviewed section 35(1) of the Constitution Act again, this time in the context of a First Nation person’s right to sell salmon. When she was charged with selling the salmon (the regulations governing food fishing licences—which she had—prohibited the sale of fish) Ms Van der Peet contended that the licensing scheme infringed her Aboriginal right to fish and that the regulations violated section 35(1).157


  The majority decision was written by Lamer J and he phrased the issue as ‘whether s. 35(1) recognizes and affirms the right of the Sto:lo [Nation, of which Ms. Van der Peet is a citizen] to sell fish … ’.158 He found that post-section 35(1) Aboriginal rights cannot be extinguished—they can only be regulated or infringed, and that any regulation or infringement must be justified under the Sparrow test.159 Lamer J seems to understand that Aboriginal rights exist because Indigenous peoples were here first. Section 35(1) recognizes and affirms Aboriginal rights because ‘when Europeans arrived in North America, aboriginal peoples were already here, living in communities on the land, and participating in distinctive cultures, as they had done for centuries’ (emphasis added).160 While this seems promising, the notion of Crown supremacy in terms of sovereignty is clearly accepted and the measure by which reconciliation of interests can be achieved. Lamer writes of this, at para 31:


  More specifically, what s. 35(1) does is provide the constitutional framework through which the fact that aboriginals lived on the land in distinctive societies, with their own practices, traditions and cultures, is acknowledged and reconciled with the sovereignty of the Crown.161


  
    
  


  By this telling, Indigenous peoples possess something not quite as formal as sovereignty, and instead have ‘practices, traditions and cultures’. The case stands for the proposition that to be an Aboriginal right, a practice, custom, or tradition must be one which is integral to a distinctive culture.162 This sounds like an achievable target, but for two things. The first is a problem of proof. Oral cultures may have difficulty proving the integral nature of an activity because of the requirement of proof of the continuity of exercise of the claimed activity from prior to contact to the current day.163 Time dating them in this regard and requiring ‘continuity’, the Court says, avoids the problem of ‘frozen rights’.164 Criticism has also been made that this approach—time dating Indigenous activities at a ‘pre-contact’ period does exactly that: it freezes the rights so that proof of existing rights becomes more and more difficult to provide as the right becomes more contemporized.165


  Finally, the Court asked the question: was the practice of exchanging fish for money or other goods an integral part of the specific distinctive culture of the Sto:lo prior to contact with Europeans?166 The Supreme Court of Canada found that it was not. Given that the Sto:lo likely did not have money (and also as likely that they had all sorts of currency and exchanges in place prior to contact) the result is not that surprising.


  One year later, the Court found itself dealing with another case in British Columbia. Delgamuukw v British Columbia was a claim brought forward by the hereditary chiefs of the Gitksan and Wet’suwet’en (individually and for their ‘Houses’).167 The case allowed the Court to expand upon the implications of the constitutionalization of Aboriginal title. While the claim was originally for ownership and jurisdiction, the lower court transformed the claim into a claim of Aboriginal title.168 This is related to the Doctrine notion that settlers had superior claim to land; Aboriginal nations could not be conceived of to actually own or have jurisdiction, the Court could only understand the claim if it was framed as Aboriginal title—something different, something less than actual ownership.


  The influence of the Doctrine extended as well to the dates by which the Court would ascertain whether an Aboriginal right or Aboriginal title existed. With respect to Aboriginal rights, the time period to be examined to determine the existence of a right was the time of first contact. In terms of Aboriginal title, the timeframe to be examined is the time at ‘which the Crown asserted sovereignty over the land’.169 This is significant. In order to prove that you have Aboriginal title you would need to prove that your nation or community had title at the time Crown sovereignty was asserted, necessitating recognition by your community or nation that it does not have that sovereignty. Further, the test for Aboriginal title requires the acceptance of Crown sovereignty at three junctures: (i) the land must have been occupied prior to sovereignty, (ii) if present occupation is relied on as proof of occupation pre-sovereignty, there must be a continuity between present and pre-sovereignty occupation, and (iii) at sovereignty, that occupation must have been exclusive.170 The unstated, unspoken, assumed ‘Crown’ sovereignty is implicit to the Canadian legal conversation.


  Regarding the notion of the supremacy of the Crown, Indigenous nations’ inferior rights, and the presumed depleted sovereignty of the Indigenous nations, the Court wrote that:


  Aboriginal title is a burden on the Crown’s underlying title. However, the Crown did not gain this title until it asserted sovereignty over the land in question. Because it does not make sense to speak of a burden on the underlying title before that title existed, aboriginal title crystallized at the time sovereignty was asserted.171


  
    
  


  Dr Borrows has written beautifully about this portion of the decision, musing, ‘What alchemy transmutes the basis of Aboriginal possession into the golden bedrock of Crown title?’172 The truth is likely simple: Aboriginal title did not appear. It is a casting of a lesser right in order to allow for the often illegal settlement of Indigenous territories and homelands without addressing the rightful owners/relations of the land. There could be no crystallization because Crown sovereignty could not replace Indigenous sovereignty just by virtue of non-Indigenous peoples settling in Indigenous territories and homelands. The Doctrine is rich in the decision, but Delgamuukw requires a specific Doctrinal magic: you must assume Indigenous inability, absence, and invisibility in order to imagine the crystallization of Crown sovereignty and superior title.


  The case also marks the first time the Supreme Court of Canada extensively reviewed and expressed an opinion on the role of oral histories and oral legal histories in the interpretation of Aboriginal rights.


  Lamer CJC referred to his decision in Van der Peet where ‘I held that the ordinary rules of evidence must be approached and adapted in light of the evidentiary difficulties inherent in adjudicating aboriginal claims’.173 He found that the ‘laws of evidence must be adapted in order that this type of evidence [oral evidence] can be accommodated and placed on an equal footing with the types of historical evidence that courts are familiar with, which largely consists of historical documents’.174 This is one space where the Supreme Court of Canada has made some positive ground. While it would be more accurate to address some of the oral traditions as legal orders and laws, the recognition of the shared space and equal consideration for evidence generated by both Canadian understandings of evidence and Indigenous understandings of evidence represents a step forward in the reconciliation of histories—perhaps some day room can also be made to accommodate Indigenous legal orders and legal philosophies as well.


  Post-Delgamuukw, the Supreme Court of Canada seems to have seized upon Lamer CJC’s (as he was then) statement in the decision that when impacting Aboriginal title175 the Crown’s fiduciary duty requires it to involve Aboriginal people when decisions are made involving their lands. Whether Aboriginal people have been consulted goes to the determination of justifiability of an infringement of Aboriginal title.176 Lamer CJC, for the majority, addressed the issue of consultation thus:


  There is always a duty of consultation … The nature and scope of the duty of consultation will vary with the circumstances. In occasional cases, when the breach is less serious or relatively minor, it will be no more than a duty to discuss important decisions that will be taken with respect to lands held pursuant to aboriginal title.… In most cases, it will be significantly deeper than mere consultation. Some cases may even require the full consent of an aboriginal nation, particularly when provinces enact hunting and fishing regulations in relation to aboriginal lands.177


  
    
  


  When the Haida people, who have claimed title to Haida Gwaii (and the waters surrounding it) for over a 100 years, launched their lawsuit objecting to the decisions to replace treefarm licences in their territory it was on the basis that they had an unresolved Aboriginal title claim to their traditional territories.178 In Haida Nation v British Columbia (Minister of Forests) McLachlin J (writing the decision for the Court) expanded upon former Chief Justice Lamer’s discussion of the duty to consult, determining that the duty to consult comes from the honour of the Crown and that it is part of a process of ‘fair dealing’ and reconciliation.179The duty does not extend to reaching an agreement, the duty is to consult (and ‘if appropriate’ to accommodate).180 The case raises a number of interesting questions, chief among them this: if a determination is to be made about the proportionality of the duty to consult based upon the strength of the case and the seriousness of potential adverse effects,181 should a ‘pre-determination’ such as this be made by the Crown (and allow them, in effect, to conduct a preemptive strike with respect to the justifiability of infringement)? Or, stated another way, did the Supreme Court of Canada provide a roadmap to the Crown to assist them with lawful infringements? One could argue that the case replaces the discussion of Aboriginal title with one of perceptions of potential Aboriginal title and that the case will be applied to preclude the bringing forward of Aboriginal title cases as the Crown is better able to avoid claims of infringement.


  Canadian case law has constructed Aboriginal rights as a box. First, the word-boxes ‘rights’ and ‘title’ require a particular linguistic (if not legal) adherence in order that the topics discussed may be considered as ones which are Canadian legally cognizable. The rather steadfast construction of the box belies the permeability of the rights and their potential for erasure. The notion of ‘existing’ itself is an arbitrary one in which a right’s correspondence with court constructed notions of Indigenous rights determine the right’s legal cognizability.


  That title, itself, may be exhausted through legislation is a Canadian legal fact which owes its existence to the limited notion of ‘existence’ and which breaks Indigenous laws of land relations. Judicial interpretations of the same, however informed and smartly constructed, cannot detach the section 35(1) limitation from its roots: ‘existing’ is arbitrary and the use of the term as a starting point for the determination of the possibility of rights’ existence is predicated upon denial or erasure of a pre-1982 imperial existence. The clarity of the Crown’s intention to extinguish can sometimes be arbitrary—even accidental—if you look to existing case law. However, it must be stated that many Indigenous nations and non-Indigenous peoples understand that there should be in place a presumption of colonial hostility and that Indigenous reality is often difficult to prove in the face of it given, as it was, that this imperial informed hostility is part of a continuum. Incidental impact on Aboriginal rights is an easily understood category (box). The ongoing impact of colonization on Indigenous peoples is not very well documented and the intricacies not very cognizable, given that they are to be observed and quantified by a body many would say is a participant in colonization.


  There is absolutism that is also hard to measure: the presumed power of provinces and Canada to regulate and the presumption of legitimacy are hard to disengage from the notion of colonizing Indigenous peoples. Difficult to measure and not subject to quantification, colonial tools built from Doctrinal metal are hard to distinguish from colonial machinery. The implicit presumption of Canadian sovereignty is difficult for many to distinguish from allowed and allowable infringement of Indigenous rights (neither of which intrinsically makes them lawful, one could argue).


  All of which contributes to a problem of proof—not proof in the Canadian legal or judicial context—but proof of the colonial machinery moving the Canadian legal and judicial process (and forming its substance). As long as our notion of reconciliation involves reconciling Indigenous practices, traditions, and cultures with presumed Crown sovereignty, we are not really talking about reconciliation at all. As long as consultation is a legitimated opportunity of the assertion of power, we are not acknowledging our obligations as relations.


  B. Changing Policy and Modern Day Agreements


  
    
  


  Canadian constitutional, legal, and political policies related to Indigenous peoples have been and are largely still dependent upon the understanding that Indigenous peoples have a limited pool of rights because Canadians own Canada (and have an ongoing relationship with the ‘original occupants’ of the country now known as Canada).


  It can be generally stated that the policy applicable and related to the Indigenous original inhabitants of Canada has often followed Canadian economic development or needs. For this reason, it can also be generally stated that Canadian policy with regard to Indigenous peoples often was dependent upon the nature of the role that Her Majesty’s representatives perceived Indigenous peoples playing in the economy of Canada.


  Canadian policy with regard to Indigenous peoples has changed over time to address different circumstances. While the notion of assimilation and civilization rooted in the Doctrine was part of an ad hoc, seemingly universally understood policy related to the perception of Indigenous deficiency, written policies detailing the understanding are mercilessly exiguous—particularly prior to 1900. What can be said is that formal policy was written in response to concerns raised about the obligations of the government of Canada or the provinces. For example, in 1934 the government of Alberta, responding to concerns about the welfare of Métis peoples in the province, developed a provincial policy towards Métis peoples.182 The resultant report led to what became the Métis Population Betterment Act.183


  As Métis peoples were not included in the section 91(24) designation of Indians, or lands reserved for Indians, Métis were externally labelled as a ‘provincial concern’. Legislation followed which established Métis colonies on ‘set aside Provincial lands’.184 Ministerial powers over the lands in the 1942 Act were substantial, although the 1952 amendment to the Act185 addressed the expanded powers of Métis governance through the recognition of Settlement Association and Local Boards.186


  There followed a period where policy pertaining to Indigenous peoples was not perceived as a pressing concern. Until 1969 there was little reason for Canada to develop policy; Indigenous rights and Indigenous resistance were not as prevalent as they were soon to become.


  In 1969 Indian Affairs Minister (and later Prime Minister) Jean Chretien tabled The Statement of the Government of Canada on Indian Policy187 within which the government of Canada questioned the notion of what were to become comprehensive claims because ‘[t]hese are so general and undefined it is not realistic to think of them as specific claims capable of remedy except through a policy and program that will end injustice to Indians as members of the Canadian community’.188 What this amounted to was a denial by Canada of Aboriginal title. The White Paper also recommended repeal of the Indian Act, that Indians become a provincial government responsibility, that the Department of Indian Affairs be wound up, and that title to Indian lands be transferred to Indian peoples.189 The response to the White Paper was twofold: an Indian Association of Alberta leader, the late Dr Harold Cardinal, wrote The Red Paper (Citizens Plus) in response to the White Paper and it became a rallying cry for Indigenous people throughout their territories and across Canada. As well, in the face of united Indigenous response to the White Paper, Canada appointed a Claims Commissioner.190


  Post-Calder, the policy towards claims recognition and resolution of course changed to address the findings of the Supreme Court of Canada. As a result, the government of Canada established the Office of Native Claims which was met by concern about the independence of the panel (in that it juggled obligation to Indigenous peoples/Indians and was involved in a dispute with them).191


  As Canadian legal requirements changed, so did the nature of the modern day land claims. The first of these is the James Bay Northern Quebec Agreement. As a modern day treaty signed after Calder, but prior to the enactment of section 35(1) and the case law interpreting the section, many of the provisions already seem limiting and not particularly modern. The Agreement contains an extinguishment clause:


  2.1 In consideration of the rights and benefits herein set forth in favour of the James Bay Crees and the Inuit of Quebec, the James Bay Crees and the Inuit of Quebec hereby cede, release, surrender and convey all their Native claims, rights, titles and interests, whatever they may be, in and to land in the territory and in Quebec, and Quebec and Canada accept such surrender.192


  
    
  


  During this era of Indigenous rights discussion, it seems odd to consider the incorporation of corporations representing each community at a local government level as a particularly forward-looking means to address rights of Indigenous peoples.193 However with no clear directives or policies in place to determine the ways and means to address claims, the negotiators did have some degree of choice (if not mandate) to creatively address outstanding claims at this juncture.194 As a result, some of the language that narrows the capacity of Indigenous nations to make their own laws pertaining to specific territories does not appear in this document (while conflict with a non-Indigenous government law results in non-nation paramountcy).195


  The government of Canada drafted and released a comprehensive claim policy in 1981196 and this was revised in 1986.197 Claims policy was further developed in 1982 with another policy paper on specific claims which provided that the government of Canada states it will recognize claims where it has a ‘lawful obligation’ or ‘beyond lawful obligation’ (ie failure to compensate for takings or fraud).198With respect to specific claims, the process itself has been excruciatingly slow199 and frustrating. As a result, a new Indian Claims Commission (ICC) was proposed to deal with specific claims.


  The release of the Sparrow decision in 1990 changed the Canadian terrain with respect to legal discussions about Aboriginal rights. Discussions now had to take place beside section 35(1) and with Sparrow as a guidebook. Still, the legal arena could not speed up the processes or the political change.


  In 1993, then, when the Nunavut Land Claims Agreement was signed off, it still contained a ‘cede, release and surrender’ clause that purported to extinguish the Inuit claim to land or waters anywhere ‘within the sovereignty or jurisdiction of Canada … ’.200 Inuit-owned lands could be held in fee simple with or without mines and minerals201 and the Agreement included a provision for a new Territory and its own Legislative Assembly.202


  In British Columbia (where the land claims are largely comprehensive claims), the governmental response to the outstanding claims was to pass the 1996 British Columbia Treaty Commission Act, the purpose of which includes the facilitation of tripartite negotiations between First Nation government, the Canadian government, and the provincial government.203


  The Royal Commission on Aboriginal Peoples was established in 1991 to address a very broad mandate. Specifically, tensions had erupted between Indigenous nations and Canada in some highly publicized protests and activities and the relationship was viewed as requiring examination and renewal. As well, the idea of the extinguishment of rights was detailed in an interim report issued by the Commission. Within that it was written:


  [R]equiring Aboriginal peoples to extinguish [their Aboriginal] title in order to benefit from the protection of a modern treaty does not fit comfortably with the fact that the Crown is in a fiduciary relationship with Aboriginal peoples. Such a requirement, however well-intentioned, serves to exploit the very vulnerability and impoverished condition of Aboriginal peoples that treaties aim to redress.204


  
    
  


  Chief Paulette summarizes the nature of the conflicting perspectives:


  In my language, there is no word for ‘surrender’. There is no word. I cannot describe ‘surrender’ to you in my language, so how do you expect my people to [have] put their X on ‘surrender’?205


  
    
  


  The Commission also recommended an independent tribunal to replace the ICC (which has since ceased operation).206


  In 1995, the government of Canada unveiled its policy on Inherent Right of Self-Government.207 Under Part I, the policy outlines the requirement that the negotiations and agreements that come from the policy come from the section 35(1) recognition and must be within this framework. Aboriginal jurisdictions and authorities will operate ‘within the framework of the Canadian Constitution’.208 Some of the topics enumerated include the establishment of governing structures, internal constitutions, elections, leadership selection processes; membership; administration/enforcement of Aboriginal laws, including the establishment of Aboriginal courts or tribunals and the creation of offences of the type normally created by local or regional governments for contravention of their laws; property rights, including succession and estates; and land management (including: zoning; service fees; land tenure and access; and expropriation of Aboriginal land by Aboriginal governments for their own public purposes).209 Hunting, fishing, and land management are also included as topics of negotiation.210


  Several First Nations have negotiated self-government agreements with this policy operating as a guideline for topics of negotiation and the establishment of a mandate. The negotiations can take place with First Nations (some with and without existing treaty agreements). The negotiations do not operate to open the discussion or treaties, but to ‘build on’ the relationships established in the same.211


  The notion that self-government negotiations and agreements must be predicated on Canadian constitutional understandings is not necessarily prohibitive for many First Nations. However, the presumption that Indigenous guiding philosophies and constitutions do not operate equally alongside the Canadian constitution is of some concern. Paramountcy of Canadian and provincial laws in some instances may also be acceptable to some First Nations; however, the presumption that this is automatically the case is similarly reflective of the Doctrinal echo in modern negotiations related to Indigenous authorities. That a negotiation has to occur at all, instead of recognition of an Indigenous legal and governmental ordered reality can be considered a further re-entrenchment of the Doctrine in contemporary Canadian–First Nations legal relationships.


  Following the Delgamuukw decision there was a measure of increased pressure on the government of Canada to deal with the outstanding claims of Indigenous peoples (and it can be argued that this was particularly the case for those claims of Indigenous peoples in British Columbia). When the Nisga’a Final Agreement Act212 was passed in 2000, the recent case law, policy development, and the findings of the Commission must have informed the negotiating teams and all three levels of government when they sat at the table. The Act refers to ‘modified’ Aboriginal rights, including title.213 The Act provides:


  (2) For greater certainty, the aboriginal title of the Nisga’a Nation anywhere that it existed in Canada before the effective date of the Nisga’a Final Agreement is modified and continues as the estates in fee simple to those areas identified in that Agreement as Nisga’a Lands or Nisga’a Fee Simple Lands.214


  
    
  


  No federal or provincial consent is required for the creation of estates or disposal of estates or interests to other persons.215


  Canada’s Specific Claims Tribunal Act came into effect on 16 October 2008.216 First Nations are able to file a specific claim with the Tribunal on the basis of enumerated grounds, including Crown failure to fulfil an obligation to provide lands or other assets,217 a breach of a legal obligation by the Crown related to the Indian Act or other legislation,218 other breaches, illegality, and fraud. The Tribunal has the authority to award compensation only up to the amount of 150 million dollars.219 It is hoped that the new Tribunals will be able to operate with more independence and expediency.


  What can be clearly observed is that the negotiating process to address Indigenous lands recognition and authorities related to self-governance has been unsatisfactory to all involved. What can also be observed is that Canadian governmental changes to negotiation mandates/policy seem to change when law required the Canadian government to change them. The notion of a presumed surrender, excitingly, seems to be undergoing some change. Only time will tell what form that change will take. While imperial notions of paramountcy seem to have changed (given the observance of the recognition of Indigenous legal and governmental authorities in some regards), negotiations are still subject to a presumption of non-Indigenous governmental policy and laws as the framework under which discussion occurs. In nation to nation negotiations, paramountcy is not presumed.


  A final note on modern day implementation of the Doctrine of Discovery: Canada continues to privilege business and corporate interests in and above Indigenous territories. The unlawful (in an Indigenous legal context, at least) taking of land was one means of applying the Doctrine in the ‘New World’. In this even ‘Newer World’, the taking of natural resources from Indigenous territories through Canadian legal means and without Indigenous peoples’ assent (as consultation is not consent) can be said to be just further positioning on the continuum of colonization.220


  C. Conclusion


  
    
  


  Canadian legislation, legal decisions, and negotiations related to land are often grounded upon antiquated theories about the rightfulness/righteousness of colonizer dominance and Indigenous submission. The philosophy of imperial domination fully informed colonial institutions: the conceptions and administration of governments, laws, and courts were built upon (and in many instances continue to reside upon) the bedrock of, at least, prejudiced beliefs about land ownership and ascendancy. Privileging empire and colonial religions, institutions and dogma, colonial institutions both ingested and emitted hypotheses, conjectures, and suppositions about Indigenous peoples and their authorities. These hypotheses, conjectures, and suppositions were largely unquestioned, absolutist, and mired in settler conceptualizations of paramountcy (of beliefs, philosophies, and laws). The law that led colonial peoples to Indigenous lands, law which was vitalized and perpetuated by both a failure to acknowledge Indigenous legal orders and the propensity to aggrandize colonial authorities, became the same law that was intrinsically granted authority over colonizers and the lands that they claimed as their own.


  Perpetuation of the Doctrine of Discovery in the land now known as Canada could not have taken place without silence, collusion, and complicity. This is not to say that those who adhere to the Doctrinal precepts, principles, and (now) established laws relating to Indigenous lands and authorities subscribe to notions of dominance, racial supremacy, or universalism. What is does mean, however, is that the colonial silence and complicity occupies a space in every office where a law pertaining to Indigenous lands is drafted, in every courtroom where a decision is made about Indigenous lands, and at every negotiating table pertaining to Indigenous lands and authorities.221


  It is not enough any more to cite the ancient laws or the Canadian laws that found their home on top of those ancient laws. Precedents constructed on notions of supremacy, Crown inherency, and paramountcy are simply not enough any more. Without a racial or cultural audit and without regard to Indigenous legal orders and notions of legal pluralism, we are all complicit if we do not speak up, question righteousness/rightfulness, and if we accept the presumption of settler legal dominance. We are all complicit if we do not address Indigenous governmental orders and authorities and if we unquestioningly presume colonial dominance in this realm.


  We cannot continue to address the reality of Indigenous peoples’ relationships with our land under legislation, precedents, or negotiations that are based upon the understanding that ‘the Indians lost and therefore they get less’. It is not the case. It is not the law. It is not the truth. It is not the reality. We should not fear discussing this or finding otherwise. It is a different reality; many Indigenous peoples have been living that reality and have made overtures to share and discuss the same. Many non-Indigenous peoples share this reality. Some of the arguments which counter the recognition of this reality are based upon logistics, a lack of shared philosophies, and reliance upon the familiar—each of which has housed within it a notion of fearful ‘taking’. As peoples who have experienced the takings and the fear, we have much to add to the discussion about the rightful sharing of land. We cannot continue to fear change if the change is based upon the understanding that Indigenous nations have the right to existences based upon their own philosophies, legal, and governmental orders.


  Canada has this fear. Perhaps a contemporary example will assist. Canada is one of the nations, one of four (originally) which would not sign the United Nations Declaration on the Rights of Indigenous Peoples.222 The Declaration itself acknowledges some components of some Indigenous realities. The Declaration Preamble provides:


  Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests,


  
    
  


  Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources,


  Recognizing also the urgent need to respect and promote the rights of indigenous peoples affirmed in treaties, agreements and other constructive arrangements with States … 223


  The Declaration speaks of ‘rights’ and it is likely this reality that has inspired concern in the initial four nations that refused to sign the document. Nationality, self-determination, freedom discrimination, and the security of cultural and other practices are included in the document. It is a significant document for many reasons. For the purposes of this chapter, the recording and acknowledgement of injustice, colonization, and dispossession are exceptionally important.


  Adoption of the Declaration by the General Assembly symbolizes many things for Indigenous peoples. Among them, and importantly, is the reconstruction of the international Indigenous legal norm. Acknowledging some treaties as having an international character, the Declaration shifts the discussion from domestic nations to international nations of Indigenous peoples. Additionally, the recognition of ‘strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State … ’224 may well prove to shift the terrain upon which Indigenous legal and governmental orders have been involuntarily or falsely placed since contact with settlers. The Declaration also provides that states shall provide mechanisms and redress for actions which dispossessed (or attempted to dispossess) Indigenous peoples of our lands, territories, and resources.225 If applied with the same intent that I presume the drafters intended, then Indigenous relationships with our land, dispossession, and our authorities over the same are to be understood as internationally legally cognizable. Indigenous legal orders and governmental orders, in this context, normalized. Not universalized, but acknowledged as sharing space at the pluralist legal table.


  The implications of this for Canada, one of a very small and increasingly smaller non-signatory nation minority, would appear to be ones which inspire fear. Why this is so is not hard to discern, but given that this is a United Nations organ document and is interpreted by many to be non-binding and creating no legal obligations,226 Canada’s reluctance to sign the same has been interpreted by many to be a signal of its dismissal of Indigenous rights as a whole. Whatever the rationale, not signing the Declaration has served, for many peoples, to perpetuate colonization as a modern ideology and activity. Acknowledging Canada’s role in the attempted and actual colonization of Indigenous peoples would be a first step towards the reconciliation anticipated by the recent decisions of the Supreme Court of Canada.
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  The Doctrine of Discovery in Australia


  
    
  


  Aboriginal people in Australia claim to have the world’s oldest living culture. There is evidence that Aboriginal people lived in Australia up to 100,000 years ago.1 While anthropologists ponder the when, how, and why, Aboriginal people believe that they have inhabited their country since the beginning of time.2 In this context, it is extraordinary that the doctrine of terra nullius would be used to assert Britain’s claims to ‘discovery’ and to attempt to legitimize the assertion of British sovereignty over Australia.


  A. First Contacts


  
    
  


  First recorded contact between Europeans and Aboriginal and Torres Strait Islander people3 in Australia was not with the British but, unsurprisingly, with the Dutch. Having risen as a superpower and establishing the Dutch East India Company in 1602 (based in Jakarta), the Dutch sailed constantly between Europe and the East Indies.


  William Janszoon reached the Gulf of Carpentaria in the north-east of what the Dutch named New Holland in 1605. The first recorded landing of a European on Australian soil was that of Captain Dirk Hartog in October 1616 at what is now Cape Inscription on the western coast of Australia. He left an inscribed pewter plate that was found in 1697 by his countryman Willem de Vlamingh.


  An expedition, sponsored by Anthony van Diemen and led by Abel Tasman, set out in 1642 to explore what lay to the south of the Dutch trading empire. He found what he dutifully called Van Diemen’s Land, today known as Tasmania. In 10 months of exploring, Tasman had circumnavigated the Australian mainland without ever seeing it and, not surprisingly, van Diemen was unimpressed. But he set sail again in 1644 and he explored the Gulf of Carpentaria and Arnhem Land in the north of New Holland and sailed some way down the west coast. His observations of Aboriginal people were ‘poor, naked people walking along beaches; without rice or many fruits, very poor and bad tempered people in many places’.4


  William Dampier was the first British person to explore New Holland. He came to the north coast of Australia in 1688 and again in 1699. He had made a career of sailing around the Americas and then the Pacific. He gave a negative account of the Aboriginal people when he returned to Britain:


  The Inhabitants of this Country are the miserablest People in the World. Setting aside their Humane Shape, they differ little from Brutes.5


  
    
  


  Laced with the prejudices of its time, these observations contain the assumption of white superiority and black inferiority that was the prerequisite to asserting a claim over territory on the basis of ‘discovery’.


  Dampier also found the landscape devoid of any riches but took away about 40 samples of native flora. He would publish A Voyage to New Holland in 1703 giving the first published account of what would later become known as Australia.


  B. Aboriginal Society and Practices6


  
    
  


  At the time of European invasion, there were over 500 different tribal groups in pre-invasion society. Each lived in small groups of several families within their tribal area. They would meet at intervals in larger groups for ceremonies or trade. Some groups were patrilineal but many were matrilineal.


  These groups were made of extended families. Some ‘aunts’ took on the role of mothers and were called the same name as ‘mother’. Similarly some ‘uncles’ were fathers, and cousins were brothers and sisters. A person’s relationship to others would dictate how to treat them and what a person’s obligations were to them. It also determined whom you could and could not marry.


  Within these different groups there was similarity and diversity. Australia is a vast continent. Groups living in the desert had a vastly different lifestyle to groups living in coastal areas. But in world views, governance structures and philosophy there were strong commonalities across the continent. All groups, for example, had a period of creation called the Dreaming. During this period the world was created by super beings. They created the land, humans, and animals.


  These spirits gave ceremonies that explained the rules to live by. They then returned to the rocks and ground and water and sky. In some places, the spirit was a serpent, the Rainbow Serpent, who created the landscape as she travelled across the land. In my tribal area, the area inhabited by the Eualeyai in the northwest of New South Wales, this spirit was a serpent. The serpent lived underground and the places where he came up for air were springs and waterholes. This creation story has a similar theme across the continent even though there are regional differences in the specific telling of the story.


  Aboriginal people were hunters and gatherers. Groups had similar technology, such as digging sticks and wooden hunting instruments but this varied between groups according to the climate. For instance, some groups used canoes and some did not. Some groups used fish bones to make tools and some did not.


  Aboriginal people could cultivate plants like yams but chose not to and preferred to lead a semi-nomadic life. Groups knew all the food sources and inhabitants of their area and knew where all the water supplies could be found.


  The relationship to the land is the same in all Aboriginal communities on mainland Australia. People had affiliations with tracts of country and had the right to hunt and feed in certain areas and to perform religious ceremonies in certain places. These custodians were also responsible for ensuring that the resources of a certain area were maintained.


  Aboriginal people knew their relationship to others and the universe through their totems. People had three totems: a clan totem that linked a person to other people; a family totem that linked a person to the natural world (a person considered himself or herself to be descended from the family totem—they would not eat the meat of their totem and would have to ensure that animal’s protection); and a spiritual totem that linked a person to the universe. Through these totems Aboriginal people realized that they were one with the land and all that moved upon it.


  Aboriginal culture was oral. Attachment to the land was expressed through song, art, dance, and painting. People ‘inherited’ stories and songs and become their keepers, eventually passing them down to the next generations. Boundaries of tribal areas are fixed and explained in these cultural stories.


  Through this story-telling, ancestral land was passed on to younger generations and they had responsibility to care for this country. Knowledge created an obligation to protect the land, respect the past, to not exploit the land’s resources, to take the responsibility of passing the country on to future generations, and to maintain the religious ceremonies that needed to be performed there. In this way, ancestral land became personal so one was obliged to look after it. Other people’s land had no meaning to someone who was a stranger to it and there were rarely conflicts over boundaries.


  These ceremonies symbolize the attachment to the land and the commitment to protect it. Special religious significance is attached to the resting places of great ancestors. These are sacred sites that have importance for women as well as men. Thus the landscape was richly symbolic.


  Mythical stories dictated appropriate modes of behaviour and set standards. In this way mythical beings were making laws. These collectively affirmed standards were enforced by applying social pressure to ensure conformity. Children were taught acceptable modes of behaviour through cultural stories and were taught by example rather than by the strict discipline used to rear European children.


  Aboriginal nations were nomadic, hunter-gatherer societies that had complex laws and rules They did not, however, fit into European notions of what constituted a civilized society and there were none of the agrarian activities that Europeans believed were a necessary signal of a society that had its own laws.


  C. Claiming Australia


  
    
  


  Despite the increasing assertion of parliamentary sovereignty throughout the seventeenth century, the British Crown remained responsible for the conduct of Britain’s foreign affairs. The Crown was able to determine the status and extent of overseas colonies like Australia. These broad terms left much to discretion. Colonies could be acquired through cession or conquest, treaty or agreement, or by the voluntary cession of the inhabitants.


  The British Crown had assumed the authority to authorize individuals or companies to undertake colonization ventures and had, in accordance with the prerogative, given instructions to Captain James Cook to claim the continent of Australia. He planted the British flag in Botany Bay, an area that is approximately 30 kilometres from what is now the city of Sydney on 29 April 1770. He also carved details recording his arrival into a tree.


  Ignoring previous contact with European powers, Cook proceeded with ‘discovery’ followed by annexation as the foundation for the exercise of British sovereignty over Australia. Aboriginal people were treated as lacking possession of the country thus giving Britain the authority under international law to lay claim to it.


  Cook had been given instructions that laid out two courses of action for acquiring the continent. The letter given to the Captain on 30 July 1768 stated that, should he find the land inhabited, he was to ‘endeavour by all proper means to cultivate a friendship and alliance with them’ and was told to ‘with the Consent of the Natives to take the possession of convenient situations in the country in the name of the King of Great Britain’.7 He was also instructed: ‘if you find the Country uninhabited Take Possession for His Majesty by setting up Proper Marks and Inscriptions as first discoverers and possessors’.8


  Cook’s actions—in planting a flag and carving a tree rather than in seeking to engage in any activity that might amount to gaining consent from ‘the Natives’—indicate that he opted for the assertion of possession rather than of conquest.


  After first landing at Botany Bay, Cook sailed north to what became known as Possession Island in the Torres Strait. There, on 22 August 1770, he once again asserted British authority over what he claimed was uninhabited land. His log records:


  At six possession was taken of this country in his Majesty’s name and under his colours, fired several volleys of small arms on the occasion and cheer’d three times, which was answer’d from the ship.


  
    
  


  Through these actions, Cook purported to take possession of the whole of the east coast of Australia for the British Crown.


  On his return, he reported that Australia was sparsely populated. Joseph Banks, the naturalist who accompanied Cook on the voyage observed: ‘This immense tract of land, considerably larger than all of Europe, is thinly inhabited.’ He and Cook had seen only a small part of the coast and none of the interior. However, Banks hypothesized that the interior would be uninhabited because there would not be enough fish and the ‘produce of the land’ did not seem to be enough to support a population. They were of course wrong about this. The whole continent was populated and the pre-contact Aboriginal population has been estimated as being between 1 and 1.5 million people.9


  Cook and his crew not only brought intelligence back of the sparse population but also the view that Aboriginal people in Australia were less technologically advanced than other Indigenous populations encountered by the British when building their Empire. They did not wear clothes. They had small, rudimentary huts and knew ‘nothing of Cultivation’. From the accounts from Cook’s voyage, Britain viewed Australia as almost empty. In a vast continent with a small, nomadic population, there was land available for possession.


  In 1783, James Matra proposed placing the colony in New Holland and listed among its great advantages that it was ‘peopled by only a few black inhabitants, who, in the rudest state of society, knew no other arts than were necessary to their mere animal existence’.


  In subsequent years, legislative, executive, and judicial authority would confirm and reassert the assertion of sovereignty over Australia that Captain Cook’s flag planting was supposed to symbolize. When doubts arose about Britain’s claims or fears arose about the ambitions of other colonial powers, formal acts of annexation were undertaken in order to reassert Britain’s claim to sovereignty over the continent. These were often followed by token or more substantial occupation to maintain and reassert British sovereignty.


  D. Invasion


  
    
  


  On 26 January 1788 the First Fleet, led by Captain Arthur Phillip, arrived back at the same spot. Finding no suitable source for fresh water, they travelled further north and disembarked at the site that is now the centre of Sydney. Upon landing, a simple ceremony took place in the form of unfurling the British flag. This was a symbolic way of reasserting the authority to possess the land. A toast was made to the new colony and gunfire was unleashed to consummate the arrival. A naval officer, Phillip Gidley King, who was later to become a governor of the colony, noted in his diary that these symbolic actions showed that New South Wales was ‘taken for His Majesty’.


  On 7 February, a military parade took place in the newly cleared land. Before an assembly of the new arrivals, the Governor read aloud his Commission. The Act of Parliament and the Letters Patent that established the courts were also announced. This was also an assertion of British authority, sovereignty, and jurisdiction.


  The freemen and convicts who had survived the journey brought with them the principles of British constitutional law and this became the foundation for the legal system in Australia. They did not consist of a closely defined code of legal behaviour but were rather principles and broad guidelines that only operated as a result of government or parliamentary action.


  In practice, the British Parliament left to government officials and Ministers of the Crown the flexibility to exercise ‘royal authority’ and decide which principles should operate to order the establishment and working of new colonies. This was true in Australia where the distance between the colonial power and the colony was so vast.


  Executive actions and an act of the British Parliament paved the way for Britain’s planned acquisition of the lands of Aboriginal people in Australia. Royal instructions were given to Governor Phillip that defined the territorial parameters of the new colony he was to establish and detailed, in general terms, the tasks he was to carry out.


  The original instructions to Captain Phillip were designed by the Pitt government in 1786. It is clear that there was no anticipation of treaty making or agreements as part of their plan for the establishment of a new colony. Their plan stated:


  The whole regulation and management of the settlement should be committed to the care of a discreet officer and provision should be made in all cases, both civil and military, by special instructions under the Great Seal or otherwise as may be thought proper.


  
    
  


  Commissions were issued to the Governor and other officials and Letters Patent, issued under the Royal Prerogative, set out the powers and authority of the courts—civil and criminal—that were to operate in the colony of New South Wales. This became known as the First Charter of Justice for New South Wales.


  These acts of the executive were reinforced by the Act of the British Parliament10 that allowed for the derogation from existing criminal laws in Britain. Because the new colony was a penal colony, it was felt that trial by jury and other features of British criminal procedure should not operate.


  Phllip was ordered to:


  Immediately upon your landing, after taking measures for securing yourself and the people who accompany you as much as possible from any attacks or interruptions of the natives, proceed to the cultivation of the land.11


  
    
  


  There was no need to negotiate or treat before using it.


  From an Aboriginal point of view, it was a surprise that the British decided to stay. European ships sailing by were a rare but not uncommon experience and they always moved on. In the Aboriginal world view, it is inconceivable that people would not stay on their own land, but move on to land belonging to someone else. Oral histories from the Sydney region show that Aboriginal people had not expected British presence to be permanent. As it became clear that the British were staying, conflict and tensions with local Aboriginal tribes increased.12


  E. Asserting the Doctrine of Discovery


  
    
  


  Despite the earlier contact with other colonial powers, Britain had no rivals for the claim of dominion over the continent of Australia. This substantially decreased the impetus to enter into treaties or agreements with Aboriginal people and meant that the main assertion of British sovereignty was over the inhabitants, not to challenge the assertion of other colonial powers. However, Britain seemed to appreciate that its claim to possession of the whole continent was contestable.


  The establishment of two penal colonies in Tasmania and the first attempt at one in Port Phillip, both in 1803, were attempts to ensure that any French ambitions were thwarted in these areas which, at this stage, were still part of the area claimed as New South Wales. In 1824, it was found that parts of the Torres Strait—namely Melville and Bathurst Islands—were not within the boundaries of the area proclaimed as part of New South Wales and so formal steps were taken to annex them. This was the same year that British settlements were established on the west coast of Australia.13


  Likewise, official fears were expressed about France’s possible intentions to assert its sovereignty over parts of the country even though there is bare evidence of any such ambition by the French. Under the doctrine of discovery, they would have had rights to some areas. So steps were taken to assert British sovereignty over the whole of the continent. Britain relied on the accepted protocol that claims to discovery had to be followed by annexation.


  To this end, on 21 January 1827, Major Lockyer, who took charge of the British settlement in King George’s Sound, southern Western Australia, proclaimed Britain’s annexation of the whole continent. Just to make sure there were no questions, two years later Captain Fremantle, under authorization of the British Crown, again claimed ‘all that part of New Holland which is not included within the territory of New South Wales’.14


  Assertion of sovereignty over a colony also required occupation—or at least intention to possess, along with the capacity to exclude another aspiring colonial power from being able to assert title and right over the discovered territory. The British Crown appeared to have always acted on the assumption that the principles that applied to ‘settled’ colonies were applicable over New South Wales and later Australia.


  While not needing to press its claim against other colonial powers, the British Crown did have occasion to assert its sole authority to deal with Indigenous people. In 1835, John Batman attempted to purchase a tract of land in the south-east of Australia in what is now Victoria directly from the Aboriginal people. The terms were that, in exchange for 600,000 acres of land, the Aboriginal people would receive blankets, looking glasses, tomahawks, beads, scissors, and other items and a ‘Tribute of Rent Yearly’. His ‘treaty’ was signed by eight representatives of the Aboriginal nation. Batman pressed for recognition of this arrangement by the British authorities.15


  The reaction of the colonial government was to issue a Proclamation asserting the full force of British sovereignty and power over the area. It declared: ‘any bargain or contract made with the Aboriginal natives of New Holland … will be held to be null and void as against the rights of the Crown’. It also announced, ‘in the most formal and public manner the right of the Crown of England to the Territory in question and the absolute nullity of any grant … made by any other party’.16


  This is consistent to a limited extent with the jurisprudence developed by Chief Justice Marshall in the US Supreme Court. The principle that only the Crown could negotiate with Aboriginal people resonates with the finding in Johnson v McIntosh17 that the ‘discovery’ of lands gave the discovering European power sovereignty and good title against all other European powers and gave them ‘the sole right of acquiring the soil from the natives’.


  However, the principle developed by Chief Justice Marshall that the ‘Indians’ retained the right of occupancy which the discovering nation could extinguish ‘by purchase or by conquest’ was not adopted into Australian law. Australian law also did not incorporate the principle established in Cherokee Nation v Georgia18 that Aboriginal nations were to be considered a ‘state’, ‘a distinct political society separated from others, capable of managing its own affairs and governing itself’. Chief Justice Marshall’s concept of ‘domestic dependant nations’ would never be incorporated into Australia’s law.


  F. Terra Nullius as the Exercise of the Doctrine of Discovery


  
    
  


  From the first stages of the assertion of sovereignty over Australia, the British made it clear that British laws operated over its newly acquired territory. It gave no recognition to the laws of Aboriginal people or recognition of their interests and rights to their land.


  The concept of terra nullius was employed in practice many years before it formally became part of the Australian legal system. Aboriginal people had no legal standing to contest it. The earliest mention of the concept of terra nullius in the colonial laws was in a dispute that had nothing to do with Aboriginal people and their land. In 1819, a dispute arose between Governor Macquarie and a judge of the New South Wales Supreme Court, Barron Field, about the imposition of taxes—more specifically, whether the Governor had the ability to levy taxes or whether that had to be done through the Parliament. The Secretary for the Colonies, Earl Bathurst, referred the matter to the Attorney-General Samuel Shepherd and the Solicitor General Robert Gifford.


  The matter was eventually resolved in favour of Field’s view and Parliament, not the Crown, had the right to levy taxes. In conquered colonies, the issue of taxes was one that was left to the Crown’s prerogative; in settled colonies, taxes were a matter for the Parliament. Shepherd and Gifford found that, ‘the part of New South Wales possessed by His Majesty, not having been acquired by conquest or cession, but taken possession of by him as desert and uninhabited’.19 While not concerning Aboriginal people, the decision had a direct bearing on them and their legal status. Under British law, Aboriginal people had no rights to their land.


  The colonial law further acknowledged its reliance on the doctrine of terra nullius in 1822 when the issue arose as to whether the new Governor of New South Wales, Thomas Brisbane, had the authority to make laws by proclamation. In an opinion from the Colonial Office, it was reiterated that the power was delegated to Parliament. There were only two situations where the Crown, through the Governor, could exercise direct power—where lands had been conquered or they had been voluntarily ceded. The Colonial Office determined that New South Wales did not fall into either of these categories because it was ‘acquired neither by conquest nor cession, but by the mere occupation of a desert or uninhabited land’.20


  Despite this reiteration of the doctrine of terra nullius and its consequence of acknowledging no rights flowing to Aboriginal people, there is some evidence that colonial officials were not entirely comfortable with the legitimacy and accuracy of the doctrine of terra nullius and the assumption that Aboriginal people had no rights to their lands. For example, in 1814, Governor Macquarie established a school for Aboriginal children and land that was to be occupied and farmed by Aboriginal people in Parramatta. In making the proclamation, he said that the grant was given to them because they had been excluded as ‘the Natives from many of the natural advantages they have previously derived from the animal and other productions of this part of the Territory’.21


  Stuart Banner in his book Possessing the Pacific: Land, Settlers and Indigenous People from Australia to Alaska22 argues that while Governor Macquarie’s point is clear, his words are carefully chosen, and that he believed that Aboriginal people were entitled to a form of compensation for the land they had lost and this implies that he knew they had some kind of property right in the land the British had occupied. It is evidence of the unease which the colonial government felt about the doctrine of terra nullius.23


  The colonial Australian courts equally struggled with the extent to which they should recognize the laws of Aboriginal people. In 1829, the Supreme Court of New South Wales was asked in the case of R v Ballard to consider whether an Aboriginal person could be prosecuted for the alleged murder of another Aboriginal person.24 Chief Justice Forbes and Justice Dowling said, in separate judgments, that it had always been the policy of the judiciary and government of New South Wales not to interfere in disputes between Aboriginal people.


  The Chief Justice in his judgement noted:


  I believe it has been the practice of the Courts of this country, since the colony was settled, never to interfere with or enter into the quarrels that have taken place between or amongst the natives themselves … But I am not aware that British laws have been applied to the aboriginal natives in transactions solely between themselves, whether contract, tort or crime … It may be a question admitting of doubt, whether any advantages could be gained, without previous preparation, by engrafting the institutions of our country, upon the natural system which savages have adopted for their own government … If their institutions, however barbarous or abhorrent from our notions of religion and civilisation, become matured into a system and produced all the effects upon their intercourse, that a less objectionable course of proceeding (in our judgement) could produce, then I know not upon what principle of municipal jurisdiction it would be right to interfere with them … with these general observations, I am of opinion that this man is not amenable to English law for the act he is supposed to have committed.


  
    
  


  In his separate judgment, Justice Dowling said:


  Until the aboriginal natives of this Country shall consent, either actually or by implication, to the interposition of our laws in the administration of justice for acts committed by themselves upon themselves, I know of no reason human, or divine, which ought to justify us in interfering with their institutions even if such interference were practicable.


  
    
  


  While the language used by both jurists is racist by contemporary terms, they did recognize that Aboriginal people had their own systems of laws that governed relations amongst themselves. What was distinctive about the decision in this case was that it recognized a jurisdiction inherent in Aboriginal people for their own matters and left a space for it. However, this recognition did not last for long.


  The 1836 case of R v Murrell25 concerned another case where an Aboriginal person was charged with murder and his legal representative claimed that the colonial courts had no jurisdiction over him because Aboriginal people had their own laws that governed their relationships with each other.


  Justice Burton delivered the opinion of the Court, which included Chief Justice Forbes and Justice Dowling. He said that Aboriginal people were:


  … entitled to be regarded by civilised nations as a free and independent people, and are entitled to the possession of those rights which as such are valuable to them, yet the various tribes had not attained at the first settlement of the English people amongst them to such a position in point of numbers and civilisation, and to such a form of Government and laws, as to be entitled as so many sovereign states governed by law of their own.


  
    
  


  Justice Burton questioned both the extent to which Aboriginal people could be said to have a system of laws and the extent to which they could be sovereign. He went on to add:


  that the greatest possible inconvenience and scandal to this community would be consequent if it were to be holden by this Court that it has no jurisdiction in such a case as the present—to be holden in fact that crimes of murder and others of almost equal enormity may be committed by those people in our Streets without restraint so they be committed only upon one another! And that our laws are no sanctuary to them.


  
    
  


  The issue of the jurisdiction of the Supreme Court of New South Wales was raised five years later in R v Bonjon.26 It again was a case involving the murder of an Aboriginal person by anther Aboriginal. The defendant’s lawyer argued that the Crown did not have jurisdiction over Aboriginal people since Aboriginal people have their own laws and punishments for crimes such as murder. The Crown prosecutor argued that it was lawful for a civilized country to occupy an uncivilized one and that the Crown brought the laws of England to the soil of New South Wales. Aboriginal people were protected by those laws, he argued, but also were bound to obey them.


  In his decision, Justice Willis gave an overview of the history of the colonization of New South Wales and compared the way in which Aboriginal people in Australia had been treated with Indigenous people in other colonies. He gave an account of Captain Cook’s arrival at Botany Bay and suggested that the population and social organization of Aboriginal people had been misjudged by the British. He noted that it was regretful that a treaty had not been made between the Crown and Aboriginal people.


  Justice Willis wrote:


  Whether the Sovereignty thus asserted within the limits defined by the Commission of His Excellency the Governor legally excludes the aborigines, according to the law of nations, as acknowledged and acted upon by the British Government, from the rightful sovereignty and occupancy of a reasonable portion of the soil, and destroys their existence as self-governing communities, so entirely as to place them, with regard to the prevalence of law among themselves, in the unqualified condition of British subjects or whether it has merely reduced them to the state of dependent allies, still retaining their own laws and usages, subject only to such restraints and qualified control as the safety of colonists and protection of the aborigines required, (subject to that right of right of pre-emption of their lands, which is undoubted) is the point upon which the present question mainly rests.


  
    
  


  Justice Willis compared Australian jurisprudence to the overseas cases, particularly the judgments of Chief Justice Marshall of United States Supreme Court and his characterization of Indigenous people there as domestic dependent nations:


  I am not aware of any express enactment or treaty subjecting the Aborigines of this colony to English colonial law, and I have shown that the Aborigines cannot be considered as Foreigners in a Kingdom which is their own. From these premises rapidly indeed collected, I am at present strongly led to infer that the Aborigines must be considered and dealt with, until some further provision be made, as distinct though dependent tribes governed among themselves by their own rude laws and customs. If this be so I strongly doubt the propriety of my assuming the exercise of jurisdiction in the case before me.


  
    
  


  Justice Willis was aware that the Governor and Chief Justice did not approve of his judgment in the Bonjon case so he forwarded his judgment to the Law Officers of the Crown in London. They replied that the matter had already been decided in Murrell’s case. Justice Willis was removed from office in 1843.


  Australian courts would not, even if conceding a complex system of laws, give any space for the exercise of that jurisdiction until 1992.


  G. Contesting Terra Nullius


  
    
  


  While Australian legal history often describes the assertion of authority by the British on the basis of terra nullius—and therefore that no legal status was to be accorded to the nomadic Aboriginal people—this oversimplifies the original interaction between the colonizing power and those being colonized.


  The number of Aboriginal people massacred as a result of frontier violence was contested. Historians Henry Reynolds and Lyndall Ryan have documented the frontier expansion that was both more violent than Australian history often acknowledges and more often resisted by Aboriginal people than is often recognized.27 In parts of Australia, European expansion was impeded and even pushed back by the resistance of Aboriginal people.


  Despite the resistance and guerrilla warfare that Aboriginal people engaged in, there was no attempt to enter into treaties or agreements with them. The colonial governments in Australia adopted the practice of granting lands or subsequently validating the lands taken over by squatters and endorsing the assertion of ownership over Aboriginal lands by official proclamation and annexation.


  Australia is a large continent and the expansion process was a protracted one. The last recorded episodes of frontier conflict that resulted in the massacres of Aboriginal people occurred in the late 1930s in the north-west region of the country.28 Despite this conflict, there was no attempt made by the British Crown or the colonial government to enter into treaties or agreements with Aboriginal people as a way of acquiring possession.


  There were others who were vocal in their defence of the rights of Aboriginal people and in the view that their land was being taken from them unjustly. This came most strongly from missionaries and church organizations but also from journalists and writers.


  In 1827, after the much publicized murders of settlers by Aboriginal people, the Sydney Gazette questioned whether these were not in fact justified as a response by Aboriginal people to British occupation of their land. The editorial stated:


  Does the mere effecting of a settlement by no other right but that of the strongest and retaining possession owing to the physical weakness of the owners of the soil, for a period of forty years, does that divest them of their natural right to resist and expel the invaders, whenever they were in a situation to do so? We think not.29


  
    
  


  In 1835, the Sydney Herald recorded the following in a similar vein:


  It may be doubted that a people can be justified in forcibly possessing themselves of the territories of another people, who until then were its inoffensive, its undoubted, its ancient possessors.30


  
    
  


  This point of view was repeated in the press often in the 1840s and 1850s.


  The Quaker community were particularly vocal about the way in which Aboriginal people in Australia had been treated differently to Indigenous peoples in other colonies. A Quaker committee in London asked why the British purchased lands from the Indigenous people of other colonies but simply seized the land of Aboriginal Australians even though they considered they had rights to their traditional lands.


  The influence of church-based groups was strong at this time. They were working to abolish slavery throughout the Empire and focusing generally on the welfare of Indigenous people in the colonies. Attacks on the concept of terra nullius and on assumptions about racial inferiority were part of a larger reform agenda.


  Colonial officials were not without sympathy for these views either. The resignation of James Dredge from the post of assistant protector of Aborigines was tendered in protest at the treatment of Aboriginal people: ‘they have been treated unjustly; their country has been taken from them, and with it their means of subsistence—while no equivalent has been substituted’.31


  The Colonial Office itself expressed some sympathy towards the challenges to the doctrine of terra nullius and to the claims that Aboriginal people in Australia needed to be treated better. In 1837 a Select Committee of the House of Commons condemned the allocation of land to settlers without reference to:


  the possessors or actual occupants … It might be presumed that the native inhabitants of any land have an incontrovertible right to their own soil: a plain and sacred right, however, which seems not to have been understood.


  
    
  


  The Select Committee found that the property rights of Aboriginal people had been taken from them ‘without the assertion of any other title than that of superior force’.32


  There is some evidence that the colonial authorities were starting to soften in their stance on terra nullius and failure to recognise Aboriginal rights by the time they established the colony in South Australia. In 1835, the South Australian Colonisation Commission was instructed by the Colonial Office that it could not sell unexplored land to settlers because the new colony:


  might embrace in its range numerous Tribes of People whose Proprietary Title to the Soil we have not the slightest ground for disputing. Before His Majesty can be advised to transfer to His Subjects, the property in any part of the Land of Australia, He must have at least some reasonable assurance that He is not about to sanction any act of injustice towards the Aboriginal Natives.33


  
    
  


  While this may have seemed like a substantial change in policy, in practice, the South Australian Colonisation Commission was careful to acknowledge the appearance of respect for Aboriginal rights without actually doing so most usually by claiming that they would protect such rights ‘where they are found to exist’.34 No land was purchased from Aboriginal people and no treaties or agreements were entered into with the Aboriginal people about the use of their land or in recognition of their interests in their property.


  H. Why no Treaty?


  
    
  


  There has been much speculation as to why there was an absence of the treaty making that was more prevalent in North America and upon which New Zealand was asserted to have been acquired.


  Some hypothesize that it was due to the fact that Aboriginal people were not the military force they were in other countries. Cook and Banks had both observed that they did not believe Aboriginal people to be ‘a warlike people’. Cook described them as a ‘timorous and inoffensive race, no ways inclinable to Cruelty’. In evidence to the committee that was tasked with choosing a location for a new penal colony, Banks said he was of the view that there would not be obstruction from ‘the natives’ to any settlement. He believed the Aboriginal people would ‘speedily abandon the Country to the Newcomers’.35


  Cook and his crew had also tried to trade with the Aboriginal people that they met but this proved to be unsuccessful. Aboriginal people showed no interest in the trinkets and goods that the British had brought with them. Cook observed that ‘they had not so much as touch’d the things we had left in their hutts on purpose for them to take away’. The Aboriginal people ‘set no Value on anything we gave them, nor would they ever part with any thing of their own for any one article we could offer them’. Banks concluded that there would be no means by which to purchase land from Aboriginal people because ‘there was nothing we could offer that they would take’.36 This assisted with the formation of the view that it would be pointless to try and enter into a treaty with Aboriginal people in order to acquire possession of Australia. This evidence suggested that it was going to be easier to conquer or settle the country rather than purchase it or negotiate for it and there was a clear view that Aboriginal people would not resist colonization.


  The picture painted of Australia from the expedition was that it was a large continent with a small, peaceful, primitive hunter-gatherer society, uninterested in trade and incapable of military resistance. This was a misleading view of the country but one that assisted in the decision that it would be an ideal location for a new penal colony.


  Continuing to underpin the way in which the colonial powers dealt with Aboriginal people was the assumption that Aboriginal people were an inferior race. They were not only seen as inferior to Europeans because of the primitive culture, lack of intelligence, and their nakedness, they were seen as inferior to other Indigenous people whose lands had also become part of the British Empire.


  Seen as being on the lowest level on the scale of civilization, Aboriginal people were often compared with monkeys and seen as the link between primates and modern man. Watkin Tench wrote in his diary: ‘But how inferior they show when compared with the subtle African; the patient watchful American; or the elegant timid islander of the South Seas.’37


  Aboriginal people were often compared unfavourably with the Māori, who had agricultural practices and were capable of being usefully employed. Methodist missionary, Reverend Joseph Orton, wrote in the 1830s:


  It is the universal opinion of all who have seen them that it is impossible to find men and women sunk lower in the scale of human society. With regards to their manners and customs, they are little better than the beasts.38


  
    
  


  The common consensus seemed to be that if the Aboriginal people of Australia were human at all, they were on the very lowest rungs of the evolutionary scale of civilization.


  These were views not only prevalent during the early colonization of Australia. Views of European racial superiority and the inferiority of other races shaped thinking about Aboriginal people and their rights well into the twentieth century. They were certainly dominant in the 1880s and 1890s when a constitution for Australia was drafted. When it came into force in 1901, it was underpinned with the assumption that Aboriginal people, due to their inferiority and inability to cope with the onset of civilization, were a dying race.


  All though this was to prove untrue and Aboriginal numbers started to increase by the 1930s, the legal framework for modern Australia had been set. Britain had used the doctrine of discovery to claim the continent and asserted that claim through executive and legislative action and judicial activity that relied upon the doctrine of terra nullius.


  Against this background, the rights and sovereignty of Aboriginal people were for the most part ignored.
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  Asserting the Doctrine of Discovery in Australia


  
    
  


  The Doctrine of Discovery was employed by the British in their assertion of sovereignty over Australia but it was the doctrine of terra nullius that would be used to continue to support the legitimacy of the actions of the British Crown in claiming the continent. It would also shape the relationship between Indigenous people in Australia and the dominant legal system.


  By the time Australia’s modern legal system was being drafted at the end of the nineteenth century, Aboriginal people had been decimated by the impacts of colonization. Their numbers greatly reduced through violence, disease and poverty, the cultural fabric of communities had unravelled by dislocation, disruption to cultural practices, and the attempts to stop the speaking of Aboriginal languages.


  Aboriginal people were not considered to be sovereign and were not considered to have any legal claim to their lands. By the time Australia’s constitution came into force in 1901, it was assumed that Aboriginal people were a dying race. The framers of Australia’s constitution did not reserve any place within the foundational document for the recognition of Aboriginal people nor for their laws or sovereignty.


  A. Drafting the Australian Constitution


  
    
  


  The framers of the Australian constitution believed that the decision making about rights protections—which ones we recognize and the extent to which we protect them—were matters for the Parliament. They discussed the inclusion of rights within the constitution itself and rejected this option, preferring instead to leave our founding document silent on these matters.


  Reflecting dominant views at the time, the Australian constitution was influenced by the ideologies of white racial superiority. It is a document framed within the prejudices of a different era—of its own kind of xenophobia, sexism, and racism.


  A non-discrimination clause was discussed in the process of drafting the constitution. George Williams in his book, Human Rights under the Australian Constitution1 notes that the Tasmanian Parliament proposed clause 110 that, in part, stated:


  nor shall a state deprive any person of life, liberty, or property without due process of law, or deny to any person within its jurisdiction the equal protection of its laws.


  
    
  


  This clause was rejected for two reasons:


  
    • It was believed that entrenched rights provisions were unnecessary, and

  


  
    • It was considered desirable to ensure that the Australian states would have the power to continue to enact laws that discriminated against people on the basis of their race.

  


  This desire to enable legislation that discriminated on the basis of race was not just to ensure that the regulation of the lives of Aboriginal people could continue. It was seen as desirable to continue to control the movement of members of other races seen as inferior, particularly the Chinese who had been subjected to draconian legislative measures since the gold rushes decades before.


  As testament of the new country’s desire to use its legislative power for the promotion of white racial superiority, the first legislation passed through the new Australian Parliament were immigration laws that entrenched a ‘white Australia’ policy.


  If one is aware of the intentions and the attitudes held by the drafters of the constitution then it comes as no surprise that it is a document that offers no protection against racial discrimination today. It was never intended to do so. Tolerance for discrimination on the basis of race and gender that was so prevalent in Australian society at the time the constitution was drafted has left a legacy in which our contemporary prejudices can find some comfort.


  B. The Legacy of the Framers


  
    
  


  The High Court case of Kruger v The Commonwealth2 illustrates the legacy of the decision that the framers of the Australian constitution made to leave decision making about human rights to the legislature. It was the first case to be heard in the High Court that considered the legality of the formal government assimilation-based policy of removing Indigenous children from their families.


  In Kruger, the plaintiffs had brought their case on the grounds of the violation of various rights by the effects of the Northern Territory Ordinance that allowed for the removal of Indigenous children from their families. The plaintiffs had claimed a series of human rights violations including the implied rights to due process before the law, equality before the law, freedom of movement, and the express right to freedom of religion contained in s 116 of the constitution.


  They were unsuccessful on each count, a result that highlighted the general lack of rights protection in the Australian legal system. It also illustrates the way in which, through policies like child removal, there was a disproportionately high impact on Indigenous people as a result of those silences.


  When the constitution was first drafted, it gave states the responsibility for matters relating to Aboriginal people. By the 1930s it was clear that Aboriginal people were not a dying race; their populations were slowly increasing. But they were living in segregated areas in abject poverty and these third world conditions became an increasing concern for many Australians and their governments. Even though there was no interest in recognizing and protecting Indigenous rights, there was a strong belief that the poverty and disadvantage in which Aboriginal people lived needed to end.


  This concern fuelled a popular movement that gained momentum throughout the 1950s and 1960s and culminated in a referendum for a change to the constitution in 1967 that was passed with a ‘yes’ vote by over 90 per cent of all Australians. While the campaigns for the ‘yes’ vote focused on the need to give rights to Aboriginal people and to give them the same opportunities as everyone else, the actual changes to the constitution did not recognize or protect the rights of Indigenous people.


  In reality, 1967 referendum did two things:


  
    • It allowed for Indigenous people to be included in the census, and

  


  
    • It allowed the federal parliament the power to make laws in relation to Indigenous people.

  


  The notion of including Indigenous people in the census was, for those who advocated a ‘yes’ vote, more than just a body-counting exercise. It was thought that the inclusion of Indigenous people in the national population survey would create an imagined community and as such it would be a nation-building exercise, a symbolic coming together, a moment of inclusive nation-building.3


  It is also clear from looking at the intentions of those who campaigned for the ‘yes’ vote that it was assumed that if power were given to the federal government to make laws in relation to Aboriginal and Torres Strait Islander people, it would use those powers for their benefit, not to disadvantage them. They believed that the changes to section 51(xxvi) (the ‘races power’) of the constitution to allow the federal government to make laws for Indigenous people was going to herald in an era of non-discrimination for Indigenous people.


  It would turn out that the federal parliament could not be relied upon to act in a way that is beneficial to Indigenous people. There was an expectation that the granting of additional powers to the federal government to make laws for Indigenous people would see that power was used benevolently.


  This has, however, not been the case. Legislation has been passed that takes away the rights of Aboriginal people, such as the Native Title Amendment Act 1998 (Cth), and legislation that contains rights protections has been suspended from applying to Aboriginal people. For example, the Racial Discrimination Act 1975 (Cth) has been suspended to prevent its application only three times since it was passed and on each occasion this was so that it did not provide protection to Indigenous people.


  One of those occasions was in a dispute over the development of a bridge in an area that the traditional owners felt was sacred. In order to resolve the matter, the federal government simply suspended heritage protection legislation from applying to that area. The traditional owners challenged this. The case was Kartinyeri v The Commonwealth (the Hindmarsh Island Bridge case).4


  Interestingly, the issue was raised as to whether the race power (s 51(xxvi)) of the constitution), which allows the federal government to make laws with regard to Indigenous people, could be used to deprive Indigenous people of their rights. The plaintiff had brought an action to prevent development over a site she asserted was sacred to her. The government sought to settle the matter by passing legislation, the Hindmarsh Island Bridge Act 1997 (Cth), that repealed the application of heritage protection laws to the plaintiff. She argued, inter alia, that when Australians voted in the 1967 referendum to extend the federal race power to include the power to make laws concerning Aboriginal people it was with the understanding that the power would only be used to benefit Indigenous peoples.


  Although the Court did not directly answer this issue, finding that the Hindmarsh Island Bridge Act 1997 (Cth) merely repealed existing legislation, it is interesting to note the arguments of the defence. On behalf of the federal government, the Solicitor General argued that there was nothing in s 51(xxvi) to prevent the government using the power to pass racially discriminatory laws, including Nazi style laws.5 As abhorrent as that idea is—and as much as it appears to be the antithesis of our contemporary social values—there is much, when using ordinary rules of constitutional interpretation, to support this conclusion. One need only look at the intention of the drafters to see why it remains this way.


  The case highlighted the way in which the expectation that the electorate might have had that the federal government would use their new powers only for the benefit of Aboriginal people had no influence in law. It reinforced the original intention of the framers of the constitution that the protection of rights was the responsibility of the legislature. And it highlighted that Aboriginal rights are not inherent. They are not seen to exist by the Australian legal system unless legislated for and, if they are so created, they are subject to the legislature’s decision to repeal them.


  This situation owes much to the doctrine of terra nullius. It is wholly consistent with the doctrine’s failure to recognize the sovereignty and legal system of Aboriginal people. Even if courts did not refer directly to the doctrine, its shadows haunted Australian law.


  C. Challenging the Status Quo


  
    
  


  Despite the unfair playing field established by the Australian constitution, Aboriginal people still sought to assert their rights, particularly by reference to their inherent sovereignty or to common law principles that might assist with the recognition and protection of their rights. These attempts were largely unsuccessful.


  For example, the Yolgnu sought to assert their rights to their traditional land in an attempt to prevent mining on it by taking their claims to court. In Miliripum v Nabalco6 (also known as the Gove land rights case), Justice Blackburn, a single judge of the Northern Territory Supreme Court, determined that Australian common law did not recognize any interest of Aboriginal people to land and that the plaintiffs do not have rights that could be recognized as property rights. The failure to recognize Indigenous rights to land was directly linked to the adoption of the concept of terra nullius as a basis for justifying the British assertion of sovereignty over Australia.


  Justice Blackburn was not unsympathetic to the situation of the Yolgnu. He admitted that they indeed had a complex system of laws and governance that had been overlooked, conveniently or otherwise, by the British, but he concluded that the doctrine of terra nullius was now so firmly entrenched into Australian law it could not be overturned, even if it was a legal fiction.


  In 1976, an Aboriginal man was charged with murder.7 He claimed that the Court had no jurisdiction over him to hear the matter because he was an Aboriginal person and a member of a sovereign people. Justice Rath followed the decision in Murrell’s case8 and held that upon settlement there was only one sovereign and at that time Aboriginal people had become the subjects of the British Crown, entitled to its protection but also liable for breaches of it.


  In the 1979 case of Coe v Commonwealth,9 Coe attempted to raise questions about the legitimacy of the acquisition of Australia. He argued that Aboriginal people had sovereignty over Australia and that this continued after British invasion. He sought a declaration restraining the government from interfering with the Aboriginal possession of lands that they still held and an order for compensation for the lands they had lost.


  While the arguments of the Court centred on the statement of claim and whether it could be amended without considering the substantive questions, Justice Gibbs reiterated the view that the legitimacy of Australia’s sovereignty could not be questioned in a domestic court. He said:


  If the amended statement of claim intends to suggest either that the legal foundation of the Commonwealth is insecure, or that the powers of the parliament are more limited than is provided in the Constitution, or that there is an Aboriginal nation which has sovereignty over Australia, it cannot be supported … The contention that there is in Australia an Aboriginal nation exercising sovereignty, even of a limited kind, is quite impossible to maintain.


  
    
  


  The sovereignty of the Crown was not challenged by the plaintiffs in the Mabo case but the High Court’s view that the issue of the legitimacy of the claim of sovereignty is non-justiciable in Australia’s domestic courts was reiterated there. The position has been further affirmed in several subsequent cases.10


  Given the tenacity with which the courts continued to reinforce the doctrine of terra nullius, it is easy to see why the decision in Mabo v Queensland11 in 1992 to overturn it was so monumental.


  D. The Mabo Case: Overturning the Doctrine of Terra Nullius


  
    
  


  In 1982, Torres Strait Islanders from the Miriam people, of the Mer Islands or Murray Islands in the Torres Strait, began court action claiming that they had occupied them and the surrounding islands, seas, seabeds, and reefs since time immemorial; and that under their law individuals, family groups and the community as a whole had rights which had not been extinguished by Australia’s or Queensland’s sovereignty. They sought a declaration that their traditional rights to land, sea, seabeds, and reefs had not been extinguished. Importantly, in making their claim, they put the issue of their sovereignty to one side and only sought determination on the issue of their interests to land.


  A decade later, the High Court delivered its judgment in the Mabo case12 that by a majority found that the Murray Islanders hold Native title to their islands. The Court found that Australia was not unoccupied on settlement and that the Indigenous inhabitants had, and continue to have, legal rights to their traditional lands unless they have been validly extinguished.


  The Court also overturned the doctrine of terra nullius.


  Justice Brennan, who would later become Chief Justice, wrote the leading judgment:


  The common law of this country would perpetuate injustice if it were to continue to embrace the enlarged notion of terra nullius and persist in characterising the indigenous inhabitants of Australian colonies as people too low in the scale of social organisation to be acknowledged as possessing rights and interests in land.


  
    
  


  Native title is recognized and protected by the common law but does not originate from the common law. Native title arises from the customs and traditions of the Indigenous people whose rights are recognized. Justice Brennan noted:


  Native title has its origins in and is given its content by the traditional customs observed by the Indigenous inhabitants of a territory. The nature and incidents of native title must be ascertained as a matter of fact by reference to those laws and customs.13


  
    
  


  In this way, the Australian legal system recognizes and incorporates Aboriginal customary laws into its own structure.


  To establish the content of Native title the customs and traditions of the Aboriginal people need to be proven. They have to demonstrate that their current customs and traditions give rise to an interest in the land that has existed continuously from the time of the colonial acquisition of sovereignty. This continuous connection does not necessarily need to include continuous physical presence on the land but may be demonstrated in other ways, such as through ongoing spiritual connections.


  The Crown’s ownership is subject to Native title and is not absolute. However the Crown as sovereign could extinguish Native title. The Crown must show a plain and clear intention to extinguish Native title and it can only be extinguished in a way that is lawful under the constitution and in accordance with state and federal legislation.


  While the decision recognized that Indigenous Australians had and continue to have an organized society it explicitly declined to recognize the sovereign status of Indigenous Australians either at the time of colonization or currently. Justice Brennan stated that this would challenge Australia’s sovereignty and any recognition would undermine the legitimacy of the High Court that gained its authority from the Australian Parliament whose sovereignty would be challenged.


  Only Justice Toohey in Mabo considered the possibility of the federal government owing a fiduciary duty to native holders because of the vulnerability of their title. This is because the Crown has the power to act in a way that adversely impacts on Native title holders’ property, and fiduciary responsibilities would protect them against abuse of this power. While fiduciary duties on the part of governments are recognized in other comparable jurisdictions such as Canada, the Australian High Court has declined to follow Justice Toohey’s reasoning in this respect.


  Whilst overturning the doctrine of terra nullius and rejecting British claims to Australia on that basis, Justice Brennan found that Australia had been ‘settled’ and acknowledged that this status could only be challenged in an international court. The Indigenous perspective that characterizes this ‘settlement’ as an ‘invasion’ reflects the unsuccessful resolution of that assertion of British sovereignty. It is this grey area that leaves the legitimacy of the Australian state open to question.


  In response to the judgment, and in anticipation of a plethora of claims to Native title by Indigenous people around Australia, the federal government established a legislative framework that defined Native title and a National Native Title Tribunal in an attempt to streamline claims.


  The Native Title Act 1993 (Cth) established the National Native Title Tribunal for determining claims that could be mediated or conciliated and provided that the Federal Court would determine litigated claims. It defined Native title in section 223:


  
    (1) The expression native title or native title rights and interests means the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where:

  


  
    (a) the rights and interests are possessed under the traditional laws acknowledged, and the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and

  


  
    (b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the land or waters; and

  


  
    (c) the rights and interests are recognised by the common law of Australia.

  


  
    (2) Without limiting subsection (1), rights and interests in that subsection includes hunting, gathering, or fishing, rights and interests.

  


  This legislative definition replaced the common law definition created by the High Court.


  The federal government promised that, in addition to honouring Native title, it would develop a social justice package. However, the Keating government were voted out of office in 1996 before this was developed. They did, however, manage to establish the Indigenous Land Corporation (ILC) the year before.


  The ILC was set up to administer a fund to buy land on behalf of Indigenous people in recognition of the fact that many Aboriginal people would, due to the impact and processes of colonization, be unable to prove that they maintained a Native title interest over their traditional land in the way the law described and defined it.


  The social justice package was never delivered.


  E. Legislative Recognition of Rights


  
    
  


  While Mabo established Native title in the case brought by the people of the Murray Islands, it left open other questions that were subsequently settled by other court decisions:


  
    • Wik Peoples v Queensland:14 in 1996 the High Court held that Native title could still exist even if there were other interests in the land, such as a pastoral lease, so long as the exercise of Native title was not inconsistent with that other interest. If there was a conflict, Native title would be extinguished.

  


  
    • Yanner v Eaton15 established that Native title could extend, in some circumstances, to hunting and fishing rights.

  


  
    • Commonwealth v Yarmirr16 considered the extent to which Native title rights could extend to the sea and seabed up to and beyond the low water mark.

  


  When the Howard government was elected into office in 1996 they adopted a hostile stance towards Indigenous rights. This hostility materialized into a derogation of Indigenous rights in many spheres including with respect to Native title. The government immediately proposed to amend the Native Title Act to make registration of claims more difficult and to increase the interests of miners and pastoralists. It made the registration of Native title claims more difficult for claimants and reduced the right of Native title holders to negotiate with respect to mining interests and limited Native title claimants’ rights to information and comment with respect to other dealings related to their claims.


  Prime Minister John Howard’s rhetoric surrounding the passing of the Native Title Amendment Act 1998 (Cth) brought into focus the conflicting visions Australians have about our country. The federal government tried to gain popular support for its proposed legislative changes by portraying pastoral leases as small, family run farms. The Prime Minister continued to push an approach informed by the ideologies of white Australian nationalism and a psychological terra nullius, playing into ‘settlement’ myths of Australia’s land being tamed by brave men who struggled to make a living off the land.


  The Prime Minister stated:


  Australia’s farmers, of course, have always occupied a very special place in our heart.… They often endure the heart break of drought, the disappointment of bad international prices after a hard-worked season and quite frankly I find it impossible to imagine the Australia I love, without a strong and vibrant farming sector.17


  
    
  


  This rhetoric sought to appeal to romanticized, nationalistic ideals that celebrated white settlement and ignored the impact on Aboriginal and Torres Strait Islander people. It treated the rights of Indigenous people in Australia as non-existent and ignored the fact that what the Mabo and Wik cases found was a legitimate property right held by Indigenous peoples. It brushed over the historical context in which dispossession took place. Howard employed a notion of formal equality in this debate:


  … we have clung tenaciously to the principle that no group in the Australian community should have rights that are not enjoyed by another group.18


  
    
  


  He also referred to the ‘politics of guilt’:


  Australians of this generation should not be required to accept the guilt and blame for the past actions and policies over which they had no control.19


  
    
  


  Howard’s lack of historical context—massacres, dispossession, government policies of assimilation, and removal of children—enabled him to view the recognition of Native title interests in a vacuum. He seperated Native title from the historical events that facilitated and compounded the continual failure of Australian legal and political institutions to recognize it as a legitimate property right. He claimed that these wrongs were historic and should be treated as such; dispossession was claimed to be ‘in the past’ and therefore not the responsibility of Australians today. Yet, Native title was only recognized in 1992 and dispossession still continues today, facilitated by the passing of the Native Title Amendment Act, 1998 (Cth) whose enactment meant that 80 of the 115 claims then before the Native Title Tribunal in New South Wales (NSW) were dismissed.


  These amendments received criticism from the United Nations Committee on the Elimination of All forms of Racial Discrimination. It found that several aspects of the amendments breached the International Convention on the Elimination of all Forms of Racial Discrimination in a number of respects, including the provisions with respect to the validation of non-Indigenous interests, deemed extinguishment of Native title, the expansion of pastoral interests, and the abolition and diminution of the right to negotiate.


  Over more than a decade and a half of Native title cases, an increasingly conservative court has narrowed the definition of Native title and it is judges, not Aboriginal people, who have the largest role in recognizing the existence and defining the content of Native title.


  In the Yorta Yorta case,20 the Court found that the culture of the claimants had been eroded by the history of colonization and taken with it the Native title interests of the Yorta Yorta nation. The decision prompted Aboriginal people across Australia to realize the extent to which Australian courts and parliaments can recognize an Aboriginal right or interest but seek to override it through narrow judicial interpretations of facts and a Eurocentric gaze on Aboriginal history, experience, culture, and life.


  F. Land Rights Legislation


  
    
  


  The Native Title Act 1993 (Cth) was the result of a political response to the reinterpretation by the High Court of the common law that applied in Australia. There have, however, been other moments where legislation has provided recognition and protection of Aboriginal ownership to land as a result of political pressure and will.


  Land rights legislation has been passed in some states, each with different features. The federal government passed the legislation that established a land rights regime in the Northern Territory.


  The New South Wales Aboriginal Land Rights Act was passed in 1983 and is the most generous of all the land rights regimes established in Australia. The Act recognizes dispossession and dislocation of NSW Aboriginal people. It was intended as compensation for lost lands and for Aboriginal people to establish an economic base.


  The beneficial intention of the NSW land rights regime is stated clearly in the preamble of the Act:


  Land in the State of New South Wales was traditionally owned and occupied by Aborigines. Land is of spiritual, social, cultural and economic importance to Aborigines. It is fitting to acknowledge the importance which land has for Aborigines and the need of Aborigines for land. It is accepted that as a result of past Government decisions the amount of land set aside for Aborigines has been progressively reduced without compensation.


  
    
  


  The Act sets up a state land council—the NSW Aboriginal Land Council—with regional representatives and 121 Local Aboriginal Land Councils, all of which are governed by Boards elected by the Aboriginal members. As the state’s largest Aboriginal organization, and in the post-ATSIC era the largest elected representative body in Aboriginal Affairs, the New South Wales Aboriginal Land Council had, at the beginning of 2009, an asset base of over $2 billion in land holdings and over $680 million in cash assets.21 With this asset base, it aims to protect the interests and further the aspirations of its members and the broader Aboriginal community through social housing, scholarship schemes, and community projects.


  It has been a far more successful legislative model for the recognition of the dispossession of the rights of Aboriginal people than Native title. It is premised on being a model that provides compensation for loss of land and other historical wrongs. But this more generous model, that also facilitates a form of representative governance, is still a legislative framework, still existing only at the benevolence of government, still vulnerable to abolition should the New South Wales government decide to repeal it.


  G. Contemporary Aspirations for the Recognition of Sovereignty and the Protection of Indigenous Rights


  
    
  


  The refusal of courts to consider the legitimacy of the assertion of British sovereignty has not stopped Aboriginal people from seeking a political solution to the protection of Aboriginal rights and the exercise of sovereignty. The clearest articulation from Indigenous people about what a comprehensive recognition and protection of their sovereignty and rights might look like was developed in 1995.


  The consultation was undertaken by the Aboriginal and Torres Strait Islander Commission (ATSIC), a legislative national representative model that provided a voice for Aboriginal people at a national and regional level. It published a document, Recognition, Rights and Reform: A Report to Government on Native Title Social Justice Measures22 as a response to the inquiry about further measures that the Australian government should consider to address the dispossession of Aboriginal and Torres Strait Islander peoples as part of the social justice package.


  In preparing the report, ATSIC had consulted widely. As such, it became, and remains, the most accurate blueprint for reforms that reflect the views of Aboriginal and Torres Strait Islanders as to how best to achieve social justice. Recognition, Rights and Reforms responded to the Keating government’s desire for constructive and realistic proposals to increase the participation of Indigenous peoples in Australia’s economic life, to safeguard and develop Indigenous cultures, to help develop a positive community consensus, and to contribute to a lasting reconciliation.


  The report noted that, at the time the social justice package was being considered, there were several other key initiatives that, in addition to the Native Title Act 1993 and establishment of the Indigenous Land Fund and the Indigenous Land Corporation, were concerned with achieving social justice for Aboriginal and Torres Strait Islander people, namely:


  
    • a federal government Access and Equity Strategy;

  


  
    • action taken to implement the government’s response to the recommendations of the Royal Commission into Aboriginal Deaths in Custody;

  


  
    • major reviews of policies and programmes in the key areas of Aboriginal and Torres Strait Islander employment, education, and health;

  


  
    • the work of the Council for Aboriginal Reconciliation;

  


  
    • the Centenary of Federation that was to occur in 2001; and

  


  
    • the International Decade of the World’s Indigenous People is commencing with a focus on the international recognition of indigenous rights.

  


  These activities that coincided with the consultations and proposals for the social justice package highlighted the fact that there were several areas of action on Indigenous issues, particularly focused on Indigenous rights, that culminated to create a feeling that it was possible to achieve a new era of non-discrimination and recognition for Aboriginal and Torres Strait Islander people.


  The recognition of fundamental rights and entitlements of Indigenous peoples was a central aspect of the proposals in Recognition, Rights and Reforms. The report noted that the ability to exercise and enjoy those rights—the normal citizenship or equality rights that Indigenous peoples share with all Australians, and the distinctive rights of Indigenous peoples—was critical to the achievement of social justice for Aboriginal and Torres Strait Islander people.


  It identified several key areas where rights could be protected and made proposals in relation to each of them, namely:


  
    • Citizenship and Equality Rights with particular issues identified as:

  


  
    ∘ the enormous level of unmet need in Aboriginal and Torres Strait Islander communities for basic service delivery such as housing and infrastructure which results from a failure of governments responsible for delivering those services;

  


  
    ∘ ensuring access and equity for Aboriginal and Torres Strait Islander people who are largely reliant on mainstream service delivery from all levels of government; and

  


  
    ∘ ensuring an adequate and equitable range of service delivery in respect of remote and predominantly Aboriginal and Torres Strait Islander communities.

  


  
    • Indigenous Rights where, with a view that the recognition of and support for self-determination is fundamental, further work was identified in the form of:

  


  
    ∘ Autonomy Rights, which focus upon the right of Indigenous peoples to determine the way in which they live and control their social, economic, and political systems;

  


  
    ∘ Identity Rights, which relate to the right to exist as distinct peoples with distinct cultures; and

  


  
    ∘ Territory and Resource Rights, which encompass such things as land entitlements, the right to resources of that land, and the use of those resources.

  


  Recognition, Rights and Reforms put forward a broad range of recommendations that covered the following areas:


  
    • The rights of Aboriginal and Torres Strait Islander peoples as citizens, including:

  


  
    ∘ the reinforcement of access and equity provisions through legislation to ensure Indigenous people can better access their citizenship entitlements;

  


  
    ∘ an increased commitment to supporting international instruments which reinforce Indigenous rights; and

  


  
    ∘ support for measures to define, recognize and extend Indigenous rights including new initiatives in areas such as communal title and assertion of coextensive rights.

  


  
    • The recognition of the special status and rights of Indigenous Australians and the achievement of greater self-determination for Aboriginal and Torres Strait Islander peoples, namely:

  


  
    ∘ the promotion and advancement of the constitutional reform agenda;

  


  
    ∘ Indigenous representation in Parliament with interim arrangements for speaking rights by the ATSIC Chairperson;

  


  
    ∘ the development of processes to start work on compensation issues;

  


  
    ∘ the promotion of regional agreements as a means of settling social justice issues on a regional basis commencing with pilot studies;

  


  
    ∘ recognition of a self-government option for Indigenous people within the framework of self-determination;

  


  
    ∘ support for initial work to develop a framework for a treaty and negotiation arrangements;

  


  
    ∘ legislative recognition of the Aboriginal and Torres Strait Islander flags; and

  


  
    ∘ increased support for Public Awareness initiatives.

  


  
    • Ensuring that Indigenous Australians are able to exercise their rights and share equitably in the provision of government programmes and services.

  


  
    • The protection of the cultural integrity and heritage of Indigenous Australians, including:

  


  
    ∘ legislative reforms to strengthen heritage protection legislation and protect Indigenous rights to cultural property;

  


  
    ∘ providing for greater involvement in environmental decision making;

  


  
    ∘ implementing the report of the Law Reform Commission on Aboriginal customary law; and

  


  
    ∘ support for extension of language programmes and broadcasting initiatives.

  


  
    • Measures to increase Aboriginal and Torres Strait Islander participation in Australia’s economic life, including:

  


  
    ∘ fostering closer links with industry;

  


  
    ∘ accessing the Community Development Employment Projects (CDEP) Scheme as an entitlement and removing anomalies;

  


  
    ∘ implementation of business training proposals of AEDP;

  


  
    ∘ fostering regional economic development; and

  


  
    ∘ further development of strategic business opportunities and resources for a stake in industry.

  


  Other major proposals canvassed by the Recognition, Rights and Reform report were: major institutional and structural change, including constitutional reform and recognition, regional self-government and regional agreements, and the negotiation of a treaty or comparable document.


  However, the election of the Howard government in 1996 meant that no action was taken on this agenda. His government subsequently abolished the Aboriginal and Torres Strait Islander Commission.


  H. ‘The Northern Territory Intervention’: Continuing Legislative Power over Aboriginal People and their Rights


  
    
  


  The federal government designed an ‘intervention’ into the Northern Territory in Australia, created in a 48-hour period and unveiled by Aboriginal Affairs Minister Mal Brough on 21 June 2007.


  The package of legislation included many measures: widespread alcohol restrictions, quarantining welfare payments and linking them to school attendance, compulsory health checks to identify health problems and signs of abuse, forced acquisition of townships through compulsory leases, increased policing, introduction of market-based rents and normal tenancy arrangements, banning of pornography and auditing publicly funded computers, scrapping the permit system, and appointing managers to all prescribed communities.


  While the promises of additional resources for policing, medical checks and housing were welcomed, other aspects of the policy approach raised concern:


  
    • it was ideologically led and made no reference to the research or understandings about what actually works on the ground;

  


  
    • in fact, the policy approach was in direct contradiction of what the research shows us works and what experts recommend as appropriate action;

  


  
    • the rhetoric of doing what is in the best interests of Aboriginal people, or children, masked a list of other policy agendas—private ownership of land and welfare reform in particular—that were unrelated to effective approaches to dealing with systemic problems of violence and abuse and instead sought to undermine community control over their land and resources; and

  


  
    • the approach was paternalistic and top-down. It did not seek to include Aboriginal people in the outcomes.

  


  The two aspects that caused the most concern were the quarantining of welfare and the requirements of leases over Aboriginal land in exchange for housing money.


  1. Welfare quarantining


  
    
  


  The quarantining of welfare payments was included as part of the intervention with the seductive rhetoric that it would be linked to school attendance. This played well with an electorate who probably assumed that poor attendance rates and poor educational outcomes for Aboriginal children were caused by the poor parenting of Aboriginal parents.


  An evaluated trial of a scheme linking welfare payments to school attendance in Halls Creek found that the attitudes of parents of Aboriginal children were only one of the factors that affected school attendance. It pointed to the pivotal role that teachers and the school culture itself play in a community where children decide their own time use patterns at a very early age. The trial also showed that poor or good attendance did not necessarily run in families. In one family of five children, attendance ranged from 14 per cent to 88 per cent. It was also found that the housing situation in Halls Creek—where overcrowding is a critical problem—is unlikely to provide an environment where families can be ‘school ready’.


  There is no evidence that shows that linking welfare to behaviour change is effective. In fact, there is evidence to suggest that the imposition of such punitive measures in an already dysfunctional situation will exacerbate the stress in a household.


  Evidence shows that improved attendance can be achieved by:


  
    • breakfast and lunch programmes;

  


  
    • programmes that bring the Aboriginal community, especially Elders, into the schools;

  


  
    • Aboriginal teacher’s aides and Aboriginal teachers;

  


  
    • a curriculum that engages Aboriginal children; and

  


  
    • programmes that marry programmes promoting self-esteem and confidence through engaging with culture with initiatives focusing on academic excellence.

  


  These effective programmes and strategies show the importance of building a relationship between Aboriginal families and the school in order to target issues like school attendance. It also shows that there is much that the schools can also do to engage children with schooling. It suggests that, rather than simply punishing parents for their children’s non-attendance, the government should be providing schools and teachers that meet the needs of the Aboriginal community.


  It cost $88 million to make the initial administrative changes within the bureaucracy to facilitate the welfare quarantining yet not one additional dollar was spent in the intervention on any of the types of programmes that have been proven to engage Aboriginal children in schools in the first wave of the intervention.23 There is data that shows that the Northern Territory spends 47c on the education of Indigenous children for every $1 spent on the education of non-Aboriginal students. Many Aboriginal communities in the Northern Territory do not have enough teachers, classrooms, or desks for all the children that reside in the community.


  A punitive measure placed on families to ensure their children come to school is hypocritical from any government that neglects the same children by failing to provide adequate funding for a teacher and a classroom. Even if it did work to physically bring more children into a classroom, what is the quality of the education they will receive when there has been underinvestment in teachers and educational infrastructure?


  But the problematic nature of the welfare quarantining policy does not stop there. Despite the rhetoric of linking the welfare payments to school attendance, when the policy was rolled out, it was not applied just to parents whose children did not attend school. It applied to anyone who lived in an Aboriginal community designated as a ‘prescribed area’ who was receiving a welfare payment—whether their children went to school or not, whether they even had children or not. People who had managed their money their whole lives suddenly found their income quarantined.


  To achieve this, the federal government prevented the Racial Discrimination Act from applying, suspended protections and rights of appeal under the Northern Territory anti-discrimination legislation, and suspended the rights to appeal to the social security appeals tribunal. It took away the rights of the most marginalized within our community to complain about unfair treatment of, or unfair impact on, just about anyone.


  Barbara Shaw lives in an Alice Springs town camp. She has her own children but often looks after others. She has supported her family all her adult life. She found, with no consultation, and no notice, that her income was suddenly restricted by quarantining. Barb is nobody’s fool but she had problems navigating the system at first. She finds her ability to travel restricted because the store card she is issued with cannot be used in other states. She knows people who cannot travel for funerals (called ‘sorry business’) or cultural business because of these restrictions. She knows women who, like herself, could not afford Christmas presents because of the restrictive nature of the way the quarantining works. It is also impossible to buy white goods. Barb, who has always provided for her family, never neglected her children, and always focused on their education, resents that Centrelink, the government agency that distributes welfare payments, used to segregate the lines between those whose income was quarantined and those whose income was not. There were only black people in her line. She also resents the separate queues at the shops and has on more than one occasion been confronted by shop owners angry and frustrated with the card system. She cannot tell how much is on the card so sometimes she does not have enough for her purchases and has to take items back. Barb has taken her complaints about the welfare quarantining system to the United Nations since there is no forum within Australia that will hear her concerns.24


  2. Housing policy


  
    
  


  There are some stark differences between the treatment of housing in the community sector and Aboriginal community owned housing at the national level.


  Housing in the community sector is the responsibility of the Minister for Housing, Tanya Plibersek. Aboriginal housing falls under the Minister for Indigenous Affairs, Jenny Macklin. Plibersek supports the establishment and use of the community housing sector to manage social housing. She has said that she wants to see the growth of the number of ‘sophisticated not-for-profit housing organisations’ that would operate alongside state-run housing providers. Plibersek has been supportive of what she thinks community-based housing organizations can provide and has observed that they are good at tenancy management, often have lower rates of rental arrears, and better track records at maintenance than state housing authorities.


  By comparison, Macklin does not support Indigenous community housing providers. She has policies aimed at closing down the sector in favour of mainstream public housing. She does not have the same confidence in the Indigenous housing sector that Plibersek has in community housing. She seems to believe that they are poor managers and that maintenance is a problem. That is part of the thinking in why Aboriginal communities need to sign lease agreements in order to access housing money. Macklin has said, ‘Lease arrangements are required to secure this major public investment in the communities and to make sure that housing and management can be reformed to improve tenancy management, maintenance and repairs.’


  Macklin is placing a lot of faith in mainstream housing providers to deliver for Aboriginal people. She has said that state and territory public housing authorities had a set of management systems in place that are desperately needed and lacking in remote communities and these communities will benefit from the ‘strong regulatory framework provided by the State’. Strangely, the Housing Minister does not seem to share this view. Plibersek has recognized the failures of mainstream public housing authorities to deliver. Of the same system she has said, ‘We are often not delivering opportunities for public housing tenants; 90% of stock is held by eight government providers; and our system is not transparent or accountable.’


  Plibersek supports the transfer of the title of public housing from state and territory housing authorities over to the community housing sector so that they can provide housing. Macklin has a completely different attitude. She is insisting that the title of the land on which community housing is built must be transferred from the Aboriginal community to state housing authorities through a long-term lease (from 40 to 99 years). Housing will be delivered by government housing authorities (the same ones that Plibersek described as ‘not transparent or accountable’) and is contingent on communities leasing their land back and on responsibility for management of the housing being handed back to the public housing authority.


  This is the housing policy to which Macklin has stuck tenaciously as part of the Northern Territory intervention and which it has rolled out in other states. More questions have been asked after the $800 million housing programme in the Northern Territory did not deliver one new house in 18 months.


  Walpiri Elder, Harry Nelson Jakamarra, has said:


  The Intervention housing program has not built any new houses at Yuendumu. We are just being blackmailed. If we don’t hand over our land we can’t get houses maintained, or any new houses built. We have never given away any Warlpiri land and we are not going to start now.25


  
    
  


  Aboriginal people have asked why their rights to land have to be surrendered for access to housing money that other Australians can access without any such guarantee.


  Richard Downs is a tall, striking but soft spoken Aboriginal leader from Ampilatwatja, a town three hours from Alice Springs. They were taken over with the five-year lease that came with the promise of new housing. The housing stock was transferred to Northern Territory Housing. No new houses were built and much needed repairs did not take place. By July 2009, the town was overflowing with raw sewerage. A plumber was supposed to be on his way but his truck broke down, the community was told. They packed up and moved to a camp six kilometres from town. They fundraised to get a bore running and to build showers and toilets at their new site. They have become fierce critics of this aspect of the intervention.26


  Richard Downs has said:


  We are fed up with the federal government’s Northern Territory intervention, controls and measures, visions and goals forced onto us from outside. … We had been waiting with patience to see where this intervention was heading, hoping there may be some humanity and compassion towards our Indigenous people, some respect to bring us back into the discussion process, to have a say in what is happening in our community. Instead our leaders and elders are treated with contempt, shown no respect, degraded, treated as lower-class outsiders.27


  
    
  


  * * *


  The irony of the situation for Aboriginal people in Australia is that, while traditional systems of governance and dispute resolution have been undermined, marginalized, and ignored, there has also been a reluctance to support cohesive and coherent government structures that would provide Aboriginal people with new democratic, representative bodies.


  There has also been a reluctance to devolve power and decision making to Indigenous people through representative bodies and community organizations despite evidence that shows that policy making is more effective in targeting areas of socio-economic need if Aboriginal people are given a central place in the development of policies that target their needs.


  Aboriginal communities are capable of determining their own methods of dispute resolution but these have never been recognized. Between the models of governance and dispute resolution that existed in traditional Aboriginal culture and the imposed models of representation such as ATSIC that embody notions of representative democracy there is another alternative—the explorations of models of self-representation and dispute resolution that find a fluid merging of the distinctive characteristics of Aboriginal cultural governance structures and models of participatory democracy.


  There has been a limited capacity on the part of Australian courts and law to recognize the laws of Aboriginal people. Despite the awareness of the development of jurisprudence in other jurisdictions, particularly the concept of domestic dependent nations in the United States, no such space was given to Aboriginal people.


  


  8

  Asserting the Doctrine of Discovery in Aotearoa New Zealand: 1840–1960s


  
    
  


  On the British stage of colonization, Aotearoa New Zealand often heralds itself as different, and thus better than other colonies in developing relationships with its Indigenous peoples (in particular, superior to its neighbour Australia). This is largely asserted in reference to the existence of relatively high intermarriage statistics, the urbanization of Māori, and a so-called treaty of cession, the Treaty of Waitangi, which constitutes a series of documents signed by a British Crown representative and more than 500 Māori chiefs in 1840.1 However, close analysis of the events surrounding British assertion of sovereignty in Aotearoa New Zealand including the signing of the Treaty and its subsequent interpretation by the courts, and today, by Parliament, indicates a less than idyllic picture. This initial chapter explores how Britain sought annexation of Aotearoa via a treaty of cession steeped in a Discovery mindset. It argues that the ideology of Discovery, rather than cession, has been alive and well in Aotearoa New Zealand’s legislature and courts since their colonial origin. Aotearoa New Zealand has been, and continues to be, caught in the colonial web of the Doctrine in a similar manner to other British colonized countries, including the United States, Canada, and Australia. In particular, this chapter traverses the early case law of R v Symonds,2Wi Parata,3 and Ninety-Mile Beach.4 First, it provides a background to the political and cultural make-up of the country. Second, it discusses the Treaty of Waitangi. Third, it explores historical legislation and early case law through to the 1960s.


  A. Background


  
    
  


  Before delving into the legal content of Discovery in Aotearoa New Zealand, it is imperative to provide a short geographical, cultural, and political glimpse of this southern hemisphere country. Aotearoa New Zealand constitutes of two large islands (the North Island and the South Island), a smaller third island (Stewart Island), and numerous other small islets. The majority of the population live on the North Island (and this was similarly true prior to the arrival of the Europeans). The lands were first discovered and peopled by the Māori tribes sometime on or after AD 800.5 It is a mountainous landscape, densely forested with a comparatively cooler climate than the Pacific Islands. It swarmed with birds (many flightless) and teemed with fish (both freshwater and saltwater species). Grouped into distinct peoples, the Māori tribes became, literally, the people of the land (tangata whenua), living upon Papatuanuku, the earth mother, with Ranginui, the sky father, above. The common language (with regional dialectal differences) captured this interrelationship. For instance, hapu means ‘sub-tribe’ and ‘to be pregnant’; whanau means ‘family’ and ‘to give birth’; and whenua means ‘land’ and ‘afterbirth’.6 Of some 40 distinct iwi (tribes), and hundreds of hapu, each derived their identity from the mountains, rivers, and lakes.7


  Aotearoa New Zealand is a unicameral country. Its appeal courts constitute (in order from the first court of appeal to the final court of appeal): the High Court, Court of Appeal, and since 2002, the Supreme Court (prior to 2002, the Privy Council Judicial Committee was New Zealand’s highest court).8 Under its constitutional system, Parliament is supreme and has no formal limits to its law-making power.9 The Treaty of Waitangi is not part of the domestic law. Since the 1980s, the Treaty is commonly said to form part of its informal constitution along with the New Zealand Bill of Rights Act 1990 and the Constitution Act 1986. Therefore, for the judiciary or those acting under the law, the Treaty itself usually only becomes relevant if it has been expressly incorporated into statute. Even so, statutory incorporation of the Treaty has been a relatively recent phenomenon. It was once endorsed in the courts ‘as a simple nullity’.10 It was not until the 1970s, when Māori visibly took action to highlight Treaty breaches, that the Treaty began to gain mainstream recognition and, in turn, the attention of those in Parliament and the judiciary.11


  At one level Aotearoa New Zealand’s colonial experiences resonate strongly with Indigenous peoples’ experiences in Canada, Australia, and the United States. British colonization undeniably affected who Māori were; disease and warfare decimated the population and legislation criminalized the Māori way of life.12 But the tools for colonization and the recent remedies to overcome the disasters of colonization are in many ways unique to this South-West Pacific island country. There exists a single treaty of cession, the Treaty of Waitangi, and legal institutions with counterparts not found elsewhere in the world: the Māori Land Court and the Waitangi Tribunal.13 Today, the Māori, as a significant and visible component of the population (currently constituting over 15 per cent of Aotearoa New Zealand’s four million people),14 are rebuilding their communities and ways of knowing. This chapter focuses on the pervading Doctrine of Discovery in early colonial Aotearoa New Zealand.


  B. Claiming Sovereignty: Treaty of Waitangi 1840


  
    
  


  In 1840, the British claimed sovereignty of the lands through a combination of the Doctrine of Discovery principles and the partially signed Treaty of Waitangi. Following the British explorer Captain James Cook’s first visit to and circumnavigation of Aotearoa in 1779, European (consisting mostly of British and to a lesser extent French) explorers, whalers, and missionaries began arriving, bringing with them their own distinct world view, technology, goods, and animals.15 In the 1830s Britain and France were seriously interested in claiming sovereignty of all, or parts, of New Zealand.16 Britain strategically acknowledged the independent sovereignty of some of the Māori tribes in 1835,17 and then set about annexation. There is no clear date upon which New Zealand became a British colony. The entire process has been described as ‘tortuous’18 and involved several interrelated events relating to the signing of the Treaty of Waitangi in 1840.


  But, first, the Declaration of Independence, signed in 1835, deserves mention. By the 1830s, the nature of Aotearoa New Zealand had changed drastically. Introduced diseases had had a devastating impact on Māori. Deaths resulting from intertribal warfare had increased exponentially as a result of access to musket guns. The ‘unruly and unsanctioned behaviour of some settlers’19 was getting out of hand. Pressure from colonizers seeking to acquire Māori lands was accumulating. The growing trade in preserved Māori heads was concerning British officials. The need for New Zealand built ships to sail registered with a flag was pressing. Eventually, in response to these many concerns, the Colonial Office in London appointed James Busby as British Resident in New Zealand. Busby was instructed by Governor Richard Bourke of New South Wales to introduce a settled form of government among Māori. Busby believed a collective Māori sovereignty was required to end intertribal warfare. On 20 March 1834, Busby invited 25 northern chiefs to gather at Waitangi to vote on a national flag. Some 18 months later, Busby called a second meeting at Waitangi, this time inviting 34 northern chiefs to sign the Declaration of the Independence of New Zealand. The thought that France might establish its own independent region in the north of the North Island spurred this action. The chiefs signed the Māori language version of the short Declaration on 28 October 1835. Clause 2 of the English version reads:


  All sovereign power and authority within the territories of the United Tribes of New Zealand is hereby declared to reside entirely and exclusively in the hereditary chiefs and heads of tribes in their collective capacity, who also declare that they will not permit any legislative authority separate from themselves in their collective capacity to exist, nor any function of government to be exercised within the said territories, unless by persons appointed by them, and acting under the authority of laws regularly enacted by them in Congress assembled.


  
    
  


  The British government recognized the Declaration. Busby continued to seek signatures from chiefs throughout the country until the late 1830s. By this time, some of the key players included the new Governor of New South Wales, George Gipps, and his appointment of William Hobson as Lieutenant Governor (ratified 30 July 1839) and British consul to New Zealand (confirmed 13 August 1839).20


  The specific events that really began the process of annexation itself began four years after the initial signing of the Declaration. First, the Letters Patent of 15 June 1839 amended the Commission of the Governor of New South Wales by enlarging this Australian colony to include ‘any territory which is or may be acquired in sovereignty by Her Majesty … within that group of Islands in the Pacific Ocean, commonly called New Zealand … ’.21 The second event draws attention to the three Proclamations by Governor Gipps, published on 19 January 1840 proclaiming that: (1) the jurisdiction of the New South Wales Governor extended to New Zealand; (2) the oaths of office had been administered to Hobson as Lieutenant-Governor; and (3) no title to land in New Zealand purchased henceforth would be recognized unless derived from the Crown and that Commissioners would be appointed to investigate past purchases of land from Māori.22 The initial signing of a ‘treaty of cession’ at Waitangi on 6 February 1840 constitutes the third event. The fourth event concerns Hobson’s Proclamations of full British sovereignty over all of New Zealand on 21 May 1840. The fifth event is the ratification of Hobson’s Proclamations by their publication in the London Gazette on 2 October 1840.23


  These six interrelated events took place within a context wherein by the late 1830s, Britain officially sought to pursue sovereignty of New Zealand via means of cession if possible (treaty making was in vogue at that time for both British and French colonialists) or, if necessary, by asserting Discovery. On 14 August 1839, the British government issued instructions to Captain Hobson (confirmed by Governor Gipps as Lieutenant Governor in New Zealand stating:


  [W]e acknowledge New Zealand as a Sovereign and independent State, so far at least as it is possible to make that acknowledgement in favour of a people composed of numerous, dispersed, and petty Tribes, who possess few political relations to each other, and are incompetent to act, or even to deliberate, in concert. But the admission of their rights, though inevitably qualified by this consideration, is binding on the faith of the British Crown. The Queen, in common with Her Majesty’s immediate predecessor, disclaims, for herself and for her subjects, every pretension to seize on the islands of New Zealand, or to govern them as a part of the Dominion of Great Britain, unless the free and intelligent consent of the Natives, expressed according to their established usages, shall be first obtained.24


  
    
  


  Hobson immediately sought further directions, claiming, in his letter to the Colonial Office ‘that the development of the inhabitants of the North and South Islands was essentially different and that with the wild savages in the Southern Islands, it appears scarcely possible to observe even the form of a Treaty’.25 He suggested that he might be permitted to claim the south by right of Discovery.26 The rationale for such a stance probably lay in the fact that the French had a foothold in parts of the South Island, notably at Akaroa on the Banks Peninsula. Lord Normanby, the Secretary of State for the Colonies, made his stance known in his reply of 15 August 1839. Normanby said ‘that if, as Hobson supposed, South Island Māori were incapable from their ignorance of entering intelligently into the Treaty with the Crown then he might assert sovereignty on the grounds of discovery’.27


  The British Crown presented the ‘treaty of cession’ in English and Māori for signing at Waitangi, a small settlement in the north of the North Island, in early February 1840.28 Forty-three Māori chiefs, mostly from the northern tribe Nga Puhi, assented to the Māori version of the Treaty on 6 February 1840. Next, Hobson and his party travelled through the North Island seeking more signatures.29 Hobson was spurred on to issue two proclamations of sovereignty when he became aware that the New Zealand Company settlement at the now named city of Wellington sought to establish its own form of government. The first was issued ‘over the North Island “by right of cession” and the other over the South Island “by right of discovery” ’.30 The proclamations were made on 21 May 1840.31 Meanwhile, Hobson had ordered Major Thomas Bunbury to proceed to the South Island to seek signatures to the Treaty of Waitangi.32 On 30 May 1840, two Māori chiefs of the Ngai Tahu tribe signed the Treaty at Akaroa in the South Island.33 Thereafter, Bunbury travelled down to the smaller southern Stewart Island, and landed at a part that was uninhabited. He duly proclaimed British sovereignty over Stewart Island based on Cook’s Discovery.34 Bunbury began his return journey, stopping at a very small offshore island, Ruapuku Island. There he successfully attained the signature of three Māori chiefs on 10 June 1840.35 Two chiefs at the Māori village at Tairaroa, at the head of the Otago harbour, marked the third and final signature point in the South Island. Stopping at Cloudy Bay, on 17 June 1840, Bunbury formally proclaimed the British Queen’s sovereignty over the South Island based on cession.36


  The Treaty of Waitangi is a short document, consisting of three articles expressed in an English version and a Māori version. The controversy today lies in the translation of the first two articles.37 According to the English version, Māori ceded to the Crown absolutely and without reservation all the rights and powers of sovereignty (article 1), but retained full exclusive and undisturbed possession of their lands and estates, forests, fisheries, and other properties (article 2).38 In contrast, in the Māori version, Māori ceded to the Crown governance only (article 1), and retained tino rangatiratanga (sovereignty) over their taonga (treasures).39 Article 2 granted the Crown a preemptive right to purchase property from Māori, and article 3 granted Māori the same rights and privileges as British citizens living in Aotearoa New Zealand. Whereas the English version of the Treaty encapsulates the principles of the Doctrine of Discovery, the Māori version purports to be a blueprint for a different type of future bound more in respectful separation.


  The bilingual treaty of cession was certainly a unique contractual agreement not replicated elsewhere.40 Humanitarian interests, along with the need to control the unruly behaviour of some of the new settlers, and to keep at bay the interests of France and to a lesser extent the United States, contributed to the British desire for a signed treaty.41 Māori chiefs signed for similarly numerous reasons. On its face, the Treaty looked as if it was asking little of Māori and offering them much in return. Māori expected to increase trade, to receive assistance in handling the new changes occurring in society, and ‘not least, the possibility of manipulating British authority in inter-tribal rivalries’.42


  However, it is argued here that while the English version of the Treaty may have provided a harmonious gloss of overt cession, the Treaty in fact simply encapsulated the Doctrine of Discovery mindset. These inconsistencies lead to the conclusion that the reality lies deeper in the covert Doctrine of Discovery-type actions pursued by the British colonials. For instance, there are the proclamations made before the drafting and initial signing of the Treaty. In addition, there is Hobson’s instruction to seek signatures from South Island Māori followed by his proclamation of discovery over the South Island because those Māori are uncivilized. Moreover, not all Māori chiefs signed the Treaty therefore leaving large tracts of land outside the province of cession despite proclamations asserting cession over the whole country.43 Even taking a liberal view of the English version of the Treaty, it is questionable whether it does more than implement the common law principle of Discovery.44


  A year after it was signed, the Land Claims Ordinance 1841 was enacted. Section 2 of the Ordinance was to become the subject of several subsequent cases and is thus worthwhile repeating here:


  Declared, enacted, and ordained that all unappropriated lands within the Colony of New Zealand, subject however to the rightful and necessary occupation and use thereof by the aboriginal inhabitants of the said Colony, are and remain Crown or domain lands of Her Majesty, Her heirs and successors, and that the sole and absolute right of preemption from the said aboriginal inhabitants vests in and can only be exercised by Her said Majesty, Her heirs and successors.


  
    
  


  C. Symonds 1847


  
    
  


  Following the signing of the Treaty of Waitangi, a colonial government was established.45 The British began to make serious inroads into acquiring large tracts of land for British settlement.46 At issue were those Europeans who had purchased land directly from Māori prior to 1840. Many individuals questioned whether the Māori held valid title to the land. The purchasers argued that the Māori did hold valid title because the British Crown had recognized the sovereignty of Māori in the Declaration of Independence and the Treaty of Waitangi. The purchasers said therefore Māori must be deemed to have had ‘the power to alienate land like any other sovereign’.47 The courts settled the issue in 1847 in the R v Symonds48 case.


  R v Symonds served to reinforce the sovereign rights of Britain in New Zealand. The facts of the case are similar to Johnson v M’Intosh, in which the US Supreme Court refused to recognize the validity in law of title to land purchased by individuals directly from the Indian owners.49 The Symonds case involved a British individual who purchased land directly from Māori in accordance with a certificate issued by Governor Fitz Roy allowing him to do so.50 The question that occupied the courts was whether the individual, Mr C Hunter McIntosh, had acquired legal title to the property. Both judges sitting on the case said no, and both did so by drawing on US jurisprudence.51 This case is said to represent the foundational principles of the common law relating to Māori.52 Additionally, it was the first case to explicitly rely on the Doctrine of Discovery ideology in New Zealand law. The most famous quote in the case is that stated by Justice Chapman:


  Whatever may be the opinion of jurists as to the strength or weakness of the Native title, whatsoever may have been the past vague notions of the Natives of this country; whatever may be their present clearer and still growing conception of their own dominion over land, it cannot be too solemnly asserted that it is entitled to be respected, and it cannot be extinguished (at least in times of peace) otherwise than by the free consent of the Native occupiers. But for their protection, and for the sake of humanity, the Government is bound to maintain, and the Courts to assert, the Queen’s exclusive right to extinguish it. It follows from what has been said, that in solemnly guaranteeing the Native title, and in securing what is called the Queen’s pre-emptive right, the Treaty of Waitangi, confirmed by the Charter of the Colony, does not assert either in doctrine or in practice any thing new and unsettled.53


  
    
  


  The case held that the Queen had the exclusive right of preemption to purchase land from Māori as articulated in the Treaty of Waitangi. Justice Chapman observed that the ‘intercourse of civilised nations’54 (namely, Great Britain) with Indigenous communities (especially in North America) had led to established principles of law. This law, founded in the Doctrine of Discovery and encapsulated in the common law doctrine of Native title, stipulated that the Queen’s preemptive right was exclusive. Thus, the doctrine stated that the Crown is the sole source of title for settlers. This was the exact same outcome as in Johnson which both judges in Symonds recognized. In fact, both judges in Symonds explicitly relied on several of the US Supreme Court Chief Justice John Marshall’s judgments.55


  Justice Chapman, in particular, had been following the US Supreme Court decisions. Chapman stated in an 1840 article, in reference to Johnson and Worcester v Georgia,56 that:


  discovery gave the Government by whose subjects or authority it was made, a title to the country and a sole right of acquiring land from the natives, as against all European powers.… it must be clear, that the rights reserved to the native tribes could only be of modified character, but whether those rights were abridged or extensive—whether they were confined to a mere right of occupation, or amounted to something deserving the name of sovereignty, was a question which did not affect the relation between the discovering nation and civilised powers.57


  
    
  


  In Symonds, Justice Chapman observed that in guaranteeing Native title and the Queen’s preemptive right, ‘the Treaty of Waitangi … does not assert either in doctrine or in practice any thing new and unsettled’.58 While this observation could be disputed, especially on reading the Māori version,59 the decision marked a covert application of the Doctrine of Discovery. Nonetheless the strength of this decision was not to be repeated in the courts for a long time. In fact, it was to take another 150 years before a court was to hold that Māori have proprietary interests in land despite a change in sovereignty.60


  D. Native Acts 1860s


  
    
  


  The initial British Governors in Aotearoa New Zealand exerted a distinct colonialist policy based on the assumption that ‘Maori were unusually intelligent (for blacks) and that intelligence translated into the desire to become British’.61 Between 1840 and 1860, the tools for this evangelism—God, money, law and land—sought to convert Māori from ‘savages’ to ‘civilisation’ via assimilation by the ‘[m]ixing of the two peoples geographically’.62 But the early evangelism had few complete successes. While many Māori did embrace Christianity, it was not at the exclusion of their own religion. Rather, ‘Maori religion had always been open, able to incorporate new gods’.63 Similarly, while many Māori tribes became commercialized (they dominated the food supply market from growing crops, to transporting and selling to the Pakeha), individualism did not flourish.64


  By the late 1850s, however, the life of some tribes had been radically changed. Of significance, the British Crown had acquired most of the land in the South Island and the lower part of the North Island (constituting approximately 60 per cent of New Zealand’s land mass and where approximately 10 per cent of Māori lived).65 In most instances the tribes had been duped. First, there was controversy about the actual land included in the purchase agreements. Second, there was unrest in that the Crown had not set aside land for reserves for them as per the agreements.66 Deeply disturbed by the correlation between selling land and loss of independence, the North Island tribes, who still retained some land, began turning against land sales. Importantly, the pan-tribal sentiment saw the emergence of the Māori King Movement.67 Perturbed that land selling would come to an end, and that as a consequence the amalgamation of Māori would come to a halt, the British concluded that the ‘law of nature’ required help. The British declared war against some Māori tribes, but underestimated tribal resistance.68 The New Zealand wars, which began in March 1860, did not abate until a decade later.69 A tougher new evangelism emerged during this time with law becoming the central tool in destroying the Māori way of life.70


  Large tracts of Māori land in the North Island were confiscated pursuant to legislation;71 legislation stipulated that native schools could only receive funding if the curriculum was taught in the English language72 (a policy which led to the near extinction of the Māori language and culture, and marginalized Māori ‘by a deliberate policy of training for manual labour rather than the professions’73); and legislation ensured that any person practicing traditional Māori healing could became liable for conviction74 (a policy which led to the loss of much traditional knowledge).75


  At the heart of the new cultural genocide76 crusade was the establishment of the Native Land Court. The Crown now waived its right of preemption (as endorsed in the Treaty of Waitangi and common law doctrine of Native title) in favour of permitting the Māori to freely alienate their land. However, Māori first had to obtain a certificate of title. The system sought to transform land communally held by whanau and hapu (Māori customary land) into individualized titles derived from the Crown (Māori freehold title).77 The preamble to the Native Lands Act 1862 explained this system as follows:


  whereas it would greatly promote the peaceful settlement of the Colony and the advancement and civilization of the Natives if their rights to land were ascertained defined and declared and if the ownership of such lands … were assimilated as nearly as possible to the ownership of land according to British law.78


  
    
  


  A further significant statute was enacted in the 1860s: the Native Rights Act 1865. This Act made it clear that (1) Māori were deemed to be a natural-born subject of Her Majesty; (2) the courts had jurisdiction in all cases touching the persons and property (real or personal) of Māori; (3) Native title was to be determined according to the ancient custom or usage of Māori; and (4) any case concerning title to Native title was to be directed to the Native Land Court.79


  The Doctrine of Discovery ideology was obviously permeating deeply into the colonial mindsets. This was not because the Crown sought to deny the existence of Native title, but because it believed that it was civil to provide a route for it to become general land (land subject to individualized certificate of title). The legislation ensured ‘Maori could participate in the new British prosperity only by selling or leasing their land’.80 Or, as Hon Sewell, a Member of the House Representatives in 1870, reflected, the Act had two objectives. One objective was ‘to bring the great bulk of the lands of the Northern Island which belonged to the Natives … within the reach of colonization’.81 The other objective was:


  the detribalisation of the Natives,—to destroy, if it were possible, the principles of communism which ran through the whole of their institutions, upon which their social system was based, and which stood as a barrier in the way of all attempts to amalgamate the Native race into our own social and political system.82


  
    
  


  The Land Court was extraordinarily effective.83 In the early years: a predatory horde of storekeepers, grog-sellers, surveyors, lawyers, land-agents, and moneylenders made advances to rival groups of Māori claimants and recouped the costs in land. Rightful Māori owners could not avoid litigation and expensive surveys if false claims were put forward, since Fenton (the Chief Judge), seeking to inflate the status of the Court, insisted that judgments be based only upon evidence presented before it.84


  By the 1930s very little tribal land remained in Māori ownership (today it amounts to five per cent of Aotearoa New Zealand’s total landmass). The Court’s early work has been described as a ‘veritable engine of destruction for any tribe’s tenure of land’,85 and ‘a scandal’.86


  E. Wi Parata 1877


  
    
  


  By the late 1870s, the now-named High Court, in line with the new evangelism, began to rewrite history. Of most significance, in 1877, the High Court, in Wi Parata v. Bishop of Wellington,87 denied that Māori had sovereignty prior to 1840, and thus rejected the Treaty of Waitangi as a valid treaty.88 In doing so, the Doctrine of Discovery came to the forefront of judicial reasoning.


  The Wi Parata case concerned a chief seeking to gift land to the Crown so that the Crown would establish a native school on the land. In 1848, the chief of the Ngati Toa tribe sought to give tribal land at Witireia as an endowment for a school to be established there to educate the tribal children.89 Accordingly, the chief entered into a verbal arrangement with the then Lord Bishop of New Zealand. In 1850, a Crown grant was made, without the knowledge or consent of the tribe, to the Lord Bishop. The grant stated that the land had been ceded from Ngati Toa for the school.90 However, no school of any kind was ever established. The tribe sued seeking return of the land.91 Chief Judge Prendergast relied on a new version of historical events and ruled in favour of the Crown grant by stating:


  On the foundation of this colony, the aborigines were found without any kind of civil government, or any settled system of law. There is no doubt that during a series of years the British Government desired and endeavoured to recognize the independent nationality of New Zealand. But the thing neither existed nor at the time could be established. The Maori tribes were incapable of performing the duties, and therefore of assuming the rights, of a civilised community.92


  
    
  


  Prendergast stressed that Britain had queried the capacity of Māori and pointed to the direction made by the British government to Captain Hobson, in stating that:


  we acknowledge New Zealand as a sovereign and independent state, so far at least as it is possible to make that acknowledgement in favour of a people composed of numerous, dispersed, and petty tribes, who possess few political relations to each other, and are incompetent to act, or even to deliberate, in concert.93


  
    
  


  Prendergast stated, in reference to this passage, that:


  Such a qualification nullifies the proposition to which it is annexed. In fact, the Crown was compelled to assume in relation to the Maori tribes, and in relation to native land titles, these rights and duties which, jure gentium, vest in and devolve upon the first civilised occupier of a territory thinly peopled by barbarians without any form of law or civil government.94


  
    
  


  Prendergast then reviewed the Land Claims Ordinance of 1841 and concluded that:


  They express the well-known legal incidents of a settlement planted by a civilised Power in the midst of uncivilised tribes. It is enough to refer, once for all, to the American jurists, Kent and Story, who, together with Chief Justice Marshall, in the well-known case of Johnson v. McIntosh, have given the most complete exposition of this subject.95


  
    
  


  He further stated at length that:


  Had any body of law or custom, capable of being understood and administered by the Courts of a civilised country, been known to exist, the British Government would surely have provided for its recognition, since nothing could exceed the anxiety displayed to infringe no just right of the aborigines. On the cession of territory by one civilised power to another, the rights of private property are invariably respected, and the old law of the country is administered, to such extent as may be necessary, by the Courts of the new sovereign. In this way British tribunals administer the old French law in Lower Canada, the Code Civil in the island of Mauritius, and Roman-Dutch law in Ceylon, in Guinea, and at the Cape. But in the case of primitive barbarians, the supreme executive Government must acquit itself, as best it may, of its obligation to respect native proprietary rights, and of necessity must be the sole arbiter of its own justice.96


  
    
  


  These sentiments are a direct application of US case law. In particular, a very similar passage exists in Cherokee Nation v Georgia.97 In reference to the Treaty of Waitangi, Prendergast stated that:


  So far indeed as that instrument purported to cede the sovereignty—a matter with which we are not here directly concerned—it must be regarded as a simple nullity. No body politic existed capable of making cession of sovereignty, nor could the thing itself exist. So far as the proprietary rights of the natives are concerned, the so-called treaty merely affirms the rights and obligations which, jure gentium, vested in and devolved upon the Crown under the circumstances of the case.98


  
    
  


  Prendergast was referring to American authorities and expressly likens ‘the case of the Maoris’ to ‘that of the Indian tribes of North America’.99 He concluded that ‘the title of the Crown to the country was acquired, jure gentium, by discovery and priority of occupation, as a territory inhabited only by savages’.100


  In reaching this conclusion, Prendergast was not hindered by any purported conflicting stance in a statute. In particular, he referenced section 3 of the Native Rights Act 1865 that read in part that the courts have the same jurisdiction ‘in all cases touching the persons and property, whether real or personal, of the Maori people, and touching the title to land held under Maori custom and usage … ’ Prendergast reflected that the Act spoke ‘as if some such body of customary law did in reality exist’.101 He added: ‘But a phrase in a statute cannot call what is non-existent into being.’102 According to Prendergast, ‘no such body of law existed’.103


  This case is Aotearoa New Zealand’s paramount Discovery case. It has played a significant role in New Zealand’s legal history and was not conclusively overruled until 2003.


  F. Privy Council Decisions Early 1900s


  
    
  


  At the turn of the century the Privy Council had an opportunity to closely reflect on the Wi Parata decision and it did not like what it saw. In Nireaha Tamaki v Baker,104 decided in 1901, Lord Davey, in delivering the judgment for their Lordships, began: ‘This is an appeal … in which questions of great moment affecting the status and civil rights of the aboriginal subjects of the Crown have been raised.’105 The Crown argument, supported by the Court of Appeal, relied on the Wi Parata reasoning that there is no Māori customary law ‘of which the Courts of law can take cognizance’. Lord Davey responded:


  Their Lordships think that this argument goes too far, and that it is rather late in the day for such an argument to be addressed to a New Zealand Court. It does not seem possible to get rid of the express words of ss. 3 and 4 of the Native Rights Act, 1865, by saying (as the Chief Justice said in the case referred to) that ‘a phrase in a statute “cannot call what is non-existent into being.” It is the duty of the Courts to interpret the statute which plainly assumes the existence of a tenure of land under custom and usage which is either known to lawyers or discoverable by them by evidence’.106


  
    
  


  Moreover, Lord Davey recognized that Chapman J, in deciding the Symonds case, had made some ‘very pertinent’ observations that Native title is entitled to be respected. But the final decision made by the Privy Council—in favour of the Māori applicant (and thus a reversal the Court of Appeal decision)—was dependent on statutory recognition of Native title and not the common law recognition of it.


  However, astonishingly, Aotearoa New Zealand’s domestic judiciary ignored the Privy Council’s ruling that Wi Parata had gone too far.107 As recognized by Robin Cooke, who became President of the Court of Appeal in 1986 and himself a Law Lord in 1996, this was ‘the only recorded instance of a New Zealand Court’s publicly avowing its disapproval of a superior tribunal’.108


  In 1941, the Privy Council, in Te Heuheu Tukino v Aotea District Maori Land Board109 heard a case concerning whether the Māori rights acquired in the Treaty of Waitangi were cognizable in the courts. The Privy Council answered no. It held: ‘It is well settled that any rights purporting to be conferred by such a treaty of cession cannot be enforced in the Courts, except in so far as they have been incorporated in the municipal law.’110 The Privy Council cited Vajesingji Joravarsingji v Secretary of State for India111 as support for this finding. The Privy Council cited this decision at length and it is interesting to replicate here for its Discovery mindset:


  When a territory is acquired by a sovereign state for the first time that is an act of state. It matters not how the acquisition has been brought about. It may be by conquest, it may be by cession following on treaty, it may be by occupation of territory hitherto unoccupied by a recognized ruler. In all cases the result is the same. Any inhabitant of the territory can make good in the municipal courts established by the new sovereign only such rights as that sovereign has, through his officers, recognized. Such rights as he had under the rule of predecessors avail him nothing. Nay more, even if in a treaty of cession it is stipulated that certain inhabitants should enjoy certain rights, that does not give a title to those inhabitants to enforce these stipulations in the municipal courts. The right to enforce remains only with the high contracting parties.112


  
    
  


  Thus, according to the Privy Council, ‘So far as the appellant invokes the assistance of the Court, it is clear that he cannot rest his claim on the Treaty of Watiangi … ’.113


  G. Cases and Policy in the 1960s


  
    
  


  Commentators on New Zealand’s Māori/Pakeha history often draw a distinction between pre and post-1970s and a similar approach is taken here. The next chapter considers the still permeating influence of the Doctrine of Discovery in New Zealand from the 1970s onwards. But it is pertinent to end this chapter with a brief discussion of some noteworthy court cases and policy documents that were released in the early 1960s. In 1962 and 1963, the Court of Appeal made two significant judgments which restricted Māori opportunities to pursue rights to riverbeds and the foreshore. Both decisions are laced with the Discovery ideology.


  In the first case, In Re Bed of Wanganui River,114 the Court of Appeal refused to accept a tribal interest in a riverbed, favouring instead a principle that endorsed individual ownership. The Court held that once a block of land fronting a non-tidal river has been investigated by the Māori Land Court and separate titles issued, the bed of the land adjoining the river becomes ad medium filum a part of that block and the property of the respective owners of that block. In other words, the English common law principle of ad medium filum trumped Māori law. Gresson P read down the nature of Māori property law as not being capable of encapsulating individual or personal interests ‘but was rather a right of occupancy and cultivation, somewhat analogous to a life interest as it is understood in English law’.115 Gresson P espoused the superior nature of English law:116


  in short, the Maoris (sic) held the land tribally and communally. For this somewhat vague tenure there was substituted a defined proprietary tenure of individuals or sets of individuals so that thereafter the land ceased to be held under a native title but became freehold land held under English tenure …


  
    
  


  Turner J expressly denied the doctrine of Native title as is evident in this passage:117


  Upon the signing of the Treaty of Waitangi, the title to all land in New Zealand passed by agreement of the Maoris (sic) to the Crown; but there remained an obligation upon the Crown to recognise and guarantee the full exclusive and undisturbed possession of all customary lands to those entitled by Maori custom. This obligation, however, was akin to a treaty obligation, and was not a right enforceable at the suit of any private persons as a matter of municipal law by virtue of the Treaty of Waitangi.


  
    
  


  Turner J did not reference the Wi Parata decision to substantiate this point, but the reasoning is very similar to that earlier case. Likewise, Turner J did not reference the Symonds case which held a different view. The Doctrine of Discovery underlies the rationale in the passage quoted above.


  In the second case, In Re Ninety-Mile Beach, 118 decided a year later, in 1963, the Court of Appeal held that ‘once an application for the investigation of title to land having the sea as its boundary was determined, the Maori customary communal rights were then wholly extinguished’.119 While the Court did not agree with the Crown’s blunt argument that ‘on the assumption of sovereignty the Crown by prerogative right became the owner of the foreshores of New Zealand’, the Court did hold that:120


  [j]ust as in the Wanganui River case this Court reached the conclusion that the transformation of the communal rights of the Maori people into individual ownership carried the title of the owner ad medium filum so I think in the present case we should hold that an investigation of a block of land abutting the sea was complete for all purposes.


  
    
  


  North J said this about the Treaty of Waitangi:121


  in my opinion it necessarily follows that on the assumption of British sovereignty—apart from the Treaty of Waitangi—the rights of the Maoris to their tribal lands depended wholly on the grace and favour of Her Majesty Queen Victoria, who had an absolute right to disregard the Native title to any lands in New Zealand, whether above high-water mark or below high-water mark. But as we all know, the Crown did not act in a harsh way and from earliest times was careful to ensure the protection of Native interests and to fulfil the promises contained in the Treaty of Waitangi.


  
    
  


  This passage reiterates Wi Parata type sentiments that the fate of Māori legal rights are at the whim of the government with no recognition of the doctrine of Native title guarantees. Gresson J, also part of this bench, reflected similarly on the Treaty:122


  For the purposes of this case it is, I think, immaterial whether sovereignty was assumed by virtue of the Treaty of Waitangi in 1840, or by settlement or annexation before this date. In either event, after 1840, all titles had to be derived from the Crown, and it was for the Crown to determine the nature and incidents of the title which it would confer.


  
    
  


  Gresson J went on to state:123


  In the event, instead of exercising its prerogative right to extinguish Native title in any arbitrary fashion or contending that the Maoris’ customary rights had been indirectly displaced by operation of the law, the Crown conscientiously set about transforming the communal rights of the Maoris into individual ownership through the machinery provided in the Native Lands Act of 1862, and the later Act of 1865.


  
    
  


  Here, Gresson is assuming that the Crown has the right to extinguish Native title, which, it is true, the doctrine of Native title permits but only in certain circumstances such as via clear and plain legislation with compensation attached. The passage is indicative of the Doctrine of Discovery mindset.


  These two Court of Appeal decisions closely followed the government’s publication of its 1961 published Report on Department of Maori Affairs by J K Hunn (commonly referred to as the Hunn Report).124 The main thrust of this report can be viewed in this reproduced paragraph:125


  When the first Europeans arrived in New Zealand about A.D. 1800, the Maoris (sic) were in much the same condition as the Ancient Britons at the time of the Roman invasion in 55 B.C. In the short century and a half since then, many Maoris (sic) have overtaken the pakeha lead and adopted the 1960 pattern of living in every way. A few others, the slowest moving members of the race, have probably not yet passed the 1860 mark. There is at least a century of difference between the most advanced and the most retarded Maoris (sic) in their adjustment to modern life. The Maoris (sic) today could be broadly classified in three groups:


  
    
  


  
    (a) A completely detribalized minority whose Maoritanga is only vestigial.

  


  
    (b) The main body of Maoris (sic), pretty much at home in either society, who like to partake of both (an ambivalence, however, that causes psychological stress to some of them).

  


  
    (c) Another minority complacently living a backward life in primitive conditions.

  


  The object of policy should presumably be to eliminate Group C by raising it to Group B, and to leave it to the personal choice of Groups B members whether they stay there or join Group A—in other words, whether they remain ‘integrated’ or become ‘assimilated’.


  The Hunn Report had huge implications for law and policy relating to Māori.126 Essentially, the vogue became to make no special rules for Māori; Māori were to be treated like Europeans living in New Zealand. For example, the Matrimonial Property Act 1963 made no distinction between general and Māori land thus enabling Māori land to become subject to inter vivos matrimonial property disputes. A poignant example was the Maori Affairs Amendment Act 1967. It amended the Maori Affairs Act 1953 by introducing new rules for wills and intestate succession to estates containing Māori freehold land. In regard to wills, it stated that Māori were no longer restricted in devising their interests in Māori freehold land to essentially blood relatives. Māori were to have the same testamentary freedom rights as Europeans.127 In regard to intestate succession, it stated that persons entitled to succeed to a Māori person’s estate shall be determined ‘in the same manner as if the deceased person were a European’.128 This marked a distinct change where for 100 years children had succeeded equally. The new law meant that the spouse would now succeed. This policy came under attack in the 1970s, and the In Re Ninety Mile Beach case was overruled in 2003. The In Re Bed of the Wanganui River case remains law although it has potential to be repealed in the future. These points are discussed in the next chapter.


  H. Conclusion


  
    
  


  While Aotearoa New Zealand may lay claim to good race relations, a close analysis of the events surrounding British assertion of sovereignty in this country indicate, as stated in the introduction to this chapter, a less than idyllic picture. The elements of the Doctrine of Discovery were alive and well in Aotearoa New Zealand in the colonial period of 1840–1960s. The next chapter brings this analysis into the contemporary era.
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  The Still Permeating Influence of the Doctrine of Discovery in Aotearoa/New Zealand: 1970s–2000s


  
    
  


  This chapter shows how the legal principle of Discovery and its elements have continued to be used in Aotearoa New Zealand in contemporary times. The discussion is divided into three parts: case law, settlement, and constitution. The first part focuses on discussing the principal cases decided since the 1970s concerning Native title and Discovery. The second part case studies a series of natural resources—primarily national parks and the foreshore and seabed—to illustrate how the government’s response to Māori claims in the new Treaty of Waitangi settlement era remains influenced by the Discovery doctrine. The third part centres on a continuing pressing live issue: the constitutional place of the Treaty of Waitangi. This part considers the judicial and government responses to the Treaty and in doing so portrays the persisting existence of Discovery elements despite a comparatively more reconciled existence.


  This chapter focuses on contemporary post-1970s occurrences because a noticeable political and legal shift began to emerge at that time. For example, in 1975, the Labour government established the Waitangi Tribunal as a permanent commission of inquiry empowered to receive, report, and recommend on alleged Crown breaches of the principles of the Treaty of Waitangi post-1975.1 Since 1985, it has had the specific jurisdiction to consider claims by Māori that they have been prejudicially affected by legislation, Crown policy or practice, or Crown action or omission on or after 6 February 1840.2 The Tribunal generally can only make non-binding rather than binding recommendations to the Crown on redress for what it considers to be valid claims. These recommendations are made to assist the Crown in reaching a political settlement with Māori tribes. The Tribunal consists of up to 20 members, approximately half Māori, all with specialist knowledge and experience (often renowned historians). Moreover, in the mid-1980s, the Crown became committed to engaging with Māori in a ‘fair and final’ Treaty of Waitangi settlement process. The Office of Treaty Settlements is a separate unit within the Ministry of Justice and has the mandate to resolve historical Treaty claims (defined as claims arising from actions or omissions by or on behalf of the Crown or by or under legislation on or before 21 September 1992).3 The settlements aim to provide the foundation for a new and continuing relationship between the Crown and the claimant group based on the Treaty of Waitangi principles. Settlements thus contain Crown apologies of wrongs done, financial and commercial redress, and redress recognizing the claimant group’s spiritual, cultural, historical, or traditional associations with the natural environment.4 This chapter draws on the work from the Waitangi Tribunal, the courts, and the settlement process to assess the continuing influence of the Discovery principles. While significant advancement has occurred in reconciliation between the Crown and Māori, the underlying tenet of Discovery remains evident. This chapter does not wish to undermine these reconciliation initiatives per se. Rather the purpose is to illustrate that, like it or not, components of Discovery continue to haunt legal and political reasoning.


  A. Case Law Era


  
    
  


  Since the 1970s, in several instances the courts began to curtail the Discovery elements evident in the legal system. As discussed in the previous chapter, Aotearoa New Zealand’s now-named High Court, held in 1877, in the case of Wi Parata v Bishop of Wellington,5 that the Treaty of Waitangi was a ‘simple nullity’ and that the common law doctrine of Native title was not applicable because Aotearoa New Zealand had been inhabited by ‘barbarians’ prior to the British Crown acquiring sovereignty of the country. The Privy Council, in 1941, in Te Heuheu Tukino v Aotea District Maori Land Board,6 held that Māori could only refer to the Treaty of Waitangi in legal action in the courts where Parliament had incorporated the Treaty into statute. Moreover, in 1963, the Court of Appeal, in In Re Ninety-Mile Beach,7 held that ‘once an application for the investigation of title to land having the sea as its boundary was determined, the Maori customary communal rights were then wholly extinguished’.8 In contemporary times, the courts have begun to repeal these precedents as is discussed below.


  1. Te Weehi 1986


  
    
  


  In the 1980s, the High Court began to rectify the Wi Parata 1877 precedent and reintroduce a more apt application of the doctrine of Native title into Aotearoa New Zealand’s common law. This commenced in the 1986 Te Weehi9 case. Here the New Zealand High Court held that a Māori person had a right to take undersized shellfish, paua (abalone), even though it was in contravention of legislation, because no statute had plainly and clearly extinguished the customary right. Judge Williamson distinguished the earlier case law, which purported a Wi Parata type reasoning (namely the Court of Appeal’s In Re Ninety-Mile Beach 10 decision), by holding that this case was ‘not based upon ownership of land or upon an exclusive right to a foreshore or bank of a river’.11


  Justice Williamson found in favour of Te Weehi, recognizing that the establishment of British sovereignty had not set aside the local laws and property rights of Māori, thus concluding that because there had been no plain and clear legislative extinguishment of the fishing right the right continues to exist: ‘[i]t is a right limited to the Ngai Tahu tribe and its authorised relatives for the personal food supply’.12 In reaching this decision, Williamson J recognized the significance of the Treaty of Waitangi for New Zealand: ‘obviously the rights which were to be protected by it arose by the traditional possession and use enjoyed by Maori tribes prior to 1840’.13


  While Te Weehi, in 1986, reintroduced the doctrine, it did so in regard to native fishing rights, not title. Williamson J did not feel bound by the earlier Wi Parata type case law, distinguishing those cases from the one he was hearing on the right to take undersized paua because it was a ‘non-territorial’ claim; this case was ‘not based upon ownership of land or upon an exclusive right to a foreshore or bank of a river’.14 It was important for Williamson J to emphasize this aspect otherwise he would have been bound by higher court precedent. This case represents a significant attempt by the courts to curtail the Discovery ideology.


  2. Lands case 1987


  
    
  


  In 1987, the Court of Appeal handed down a landmark decision interpreting the principles of the Treaty of Waitangi: New Zealand Maori Council v Attorney-General .15 Commonly referred to as the Lands case, the Court was asked to determine the significance of section 9 of the State-Owned Enterprises Act 1986: ‘Nothing in this Act shall permit the Crown to act in a manner that is inconsistent with the principles of the Treaty of Waitangi.’ This wording was unique—no other statute had ever confined those with statutory power to have some level of regard to the Treaty of Waitangi. At that time, the judicial mindset was still mostly steeped in the Wi Parata idea that the Treaty was ‘a simple nullity’.16 Māori took the opportunity afforded by the section to argue in the courts that the Crown had to act consistently with the Treaty in transferring its assets to state-owned business focused enterprises. They were successful.


  All five justices (Cooke P, Richardson, Somers, Casey, and Bisson JJ) concurred to state that partnership, reasonableness, and good faith are the hallmarks of the expression ‘the principles of the Treaty of Waitangi’. Cooke P specifically stated that the Treaty can no longer be treated as a ‘dead letter’17 and to do so ‘would be unhappily and unacceptably reminiscent of an attitude, now past’.18 Cooke P concluded: ‘[Treaty] principles require the Pakeha and Mäori Treaty partners to act towards each other reasonably and with the utmost good faith. That duty is no light one. It is infinitely more than a formality.’19 He stressed the importance of not freezing Treaty principles in time: ‘What matters is the spirit.… The Treaty has to be seen as an embryo rather than a fully developed and integrated set of ideas.’20 Richardson J observed that: ‘the obligation of good faith is necessarily inherent in such a basic compact as the Treaty of Waitangi’,21 and Somers J likewise stated: ‘Each party in my view owed to the other a duty of good faith.’22 Casey J emphasized the importance of an ‘on-going partnership’,23 and Bisson J described the Treaty principles as ‘the foundation for the future relationship between the Crown and the Maori race’.24 And, in a final paragraph inserted at the conclusion to the published unanimous judgment, Cooke P offered a reflection on how the Treaty partners were trying to work out the details of how Māori land claims could be safeguarded when land is transferred to a state enterprise. He stated, in what are the final lines to a 69-page Court of Appeal judgment, that ‘[t]he Court hopes that this momentous agreement will be a good augury for the future of the partnership. Ka pai.’25


  The judgment thus marked a partial repeal of the Wi Parata precedent in regard to the ‘simple nullity’ status of the Treaty. However, it is important to recognize that the Court of Appeal assumed that the Crown had acquired legitimate sovereignty of the country, and so in part, continued to perpetrate a Discovery mindset.


  3. Muriwhenua Te Ika Whenua and McRitchie 1990s


  
    
  


  Subsequent case law in the 1990s reinforced the existence of the common law doctrine of Native title in Aotearoa New Zealand, but did not accept the arguments posed under it. The first of the three prominent cases is the 1990 Court of Appeal case Te Runanga o Muriwhenua Inc v Attorney-General.26 This case concerned processes relating to a Crown proposed settlement of Māori commercial sea fishing rights. The Court made several observations in obiter dicta. For example, Cooke P made extensive reference to the Canadian case law, describing it as ‘[a]lthough more advanced than our own … [which] is still evolving’,27 likely to provide ‘major guidance’28 for New Zealand. He added that New Zealand’s courts should give just as much respect to the rights of New Zealand’s Indigenous peoples as the Canadian Courts give to their Indigenous peoples.29 President Cooke saw no reason to distinguish the Canadian jurisprudence on the basis of constitutional differences and emphasized the analogous approaches to the partnership and fiduciary obligations being developed in Canada under the doctrine of Native title and in New Zealand under the Treaty of Waitangi. This comparison enabled Cooke P to confidently conclude that ‘[i]n principle the extinction of customary title to land does not automatically mean the extinction of fishing rights’.30


  Four years later, in 1994, the Court of Appeal concluded that neither under the doctrine of Native title nor under the Treaty of Waitangi do Māori have a right to generate electricity by the use of water power.31 In this case, Te Runanganui o Te Ika Whenua, Cooke P referred to Canadian and Australian case law in devising the nature of Native title. He explained the doctrine:


  On the acquisition of the territory, whether by settlement, cession or annexation, the colonising power acquires a radical or underlying title which goes with sovereignty. Where the colonising power has been the United Kingdom, that title vests in the Crown. But, at least in the absence of special circumstances displacing the principle, the radical title is subject to the existing native rights.32


  
    
  


  Cooke P elaborated on the nature of Native title rights stating that first they are usually communal. Second, Native title rights cannot be extinguished (at least in times of peace) other than by the free consent of the native occupiers. Third, the rights can only be transferred to the Crown. Fourth, the transfer must be in strict compliance with the provisions of any relevant statutes. Fifth, it is likely to be in breach of fiduciary duty if an extinguishment occurs by less than fair conduct or on less than fair terms; and if extinguishment is deemed necessary then free consent may have to yield to compulsory acquisition for recognized specific public purposes but upon extinguishment proper compensation must be paid.33 Cooke P then explained the scope of Native title in terms of a spectrum:


  The nature and incidents of aboriginal title are matters of fact dependent on the evidence in any particular case.… At one extreme they may be treated as approaching the full rights of proprietorship of an estate in fee recognised at common law. At the other extreme they may be treated as at best a mere permissive and apparently arbitrarily revocable occupancy.34


  
    
  


  The third of the three prominent cases was decided in 1990: McRitchie v Taranaki Fish and Game Council. Here, by majority, the Court of Appeal held that Māori cannot claim under the doctrine of Native title or under the Treaty a customary right to fish for introduced species.35 Richardson P, for the majority, discussed the doctrine using the then leading Canadian and Australian cases—R v Sparrow36 and Mabo v Queensland (No 2)37—for support that native rights ‘are highly fact specific’. He explained the test as follows:


  The existence of a right is determined by considering whether the particular tradition or custom claimed to be an aboriginal right was rooted in the aboriginal culture of the particular people in question and the nature and incidents of the right must be ascertained as a matter of fact.38


  
    
  


  Despite these cases not accepting the arguments posed under the doctrine of Native title, they are historically significant simply because the courts accepted the existence of the Native title doctrine. This represented a marked change to the legal precedents evident in Wi Parata and the In Re Ninety Mile Beach cases.


  4. Ngati Apa 2003


  
    
  


  In 2003, the Court of Appeal, in Attorney-General v Ngati Apa,39 finally reintroduced the full spectrum of the Native title doctrine and in doing so made significant strides towards displacing several Discovery elements. The factual situation of this case saw the Court accepting the possibility that Native title could encompass land that was either permanently or temporarily under saltwater. The unanimous decision contributed significantly to the removal of the full force of the Doctrine of Discovery.40 All five judges overruled Wi Parata.


  Significantly, the Ngati Apa decision explicitly foresaw the possibility of the doctrine of Native title by recognizing Indigenous peoples’ exclusive ownership of the foreshore and seabed following a change in sovereignty. For example, Chief Justice Elias stated: ‘Any property interest of the Crown in land over which it acquired sovereignty therefore depends on any pre-existing customary interest and its nature,’41 and ‘[t]he content of such customary interest is a question of fact discoverable, if necessary, by evidence.’42 Chief Justice Elias explained that ‘[a]s a matter of custom the burden on the Crown’s radical title might be limited to use or occupation rights held as a matter of custom.’43 The Chief Justice then quoted from a 1921 Privy Council decision, Amodu Tijani v Secretary, Southern Nigeria,44 stating that Native title rights might ‘be so complete as to reduce any radical right in the Sovereign to one which only extends to comparatively limited rights of administrative interference’.45 Chief Justice Elias substantiated this possibility with reference to Canada by stating:


  The Supreme Court of Canada has had occasion recently to consider the content of customary property interests in that country. It has recognised that, according to the custom on which such rights are based, they may extend from usufructory rights to exclusive ownership with incidents equivalent to those recognised by fee simple title.46


  
    
  


  The other four justices discussed the common law doctrine of Native title in similar terms. For example, Justice Tipping began his judgment with the words ‘When the common law of England came to New Zealand its arrival did not extinguish Maori customary title … title to it must be lawfully extinguished before it can be regarded as ceasing to exist.’47 Justices Keith and Anderson, in a joint judgment, emphasized ‘the onus of proving extinguishment lies on the Crown and the necessary purpose must be clear and plain’.48 Finally, Gault P expressly recognized the uniqueness of New Zealand in the existence of the common law jurisdiction of Native title and the statutory jurisdiction of Māori customary land status, and stated that he prefers to ‘reserve the question of whether it is a real distinction insofar as each is directed to interests of land in the nature of ownership’.49


  Interestingly, the judges refer back to Johnson.50 Chief Justice Elias quotes Johnson, recognizing that according to the Supreme Court of the United States, Native title rights ‘were rights at common law, not simply moral claims against the Crown’.51 Justices Keith and Anderson rely extensively on the early US jurisprudence, including citing at length from Johnson. For instance, in Ngati Apa, Justices Keith and Anderson quoted the following from Chief Justice Marshall’s opinion in Johnson:


  While the different nations of Europe respected the right of the natives, as occupants, they asserted the ultimate dominion to be in themselves; and claimed and exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet in possession of the natives. These grants have been understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy.52


  
    
  


  The reasoning in Ngati Apa may be the best yet to be made by a judiciary, at least in the Commonwealth. It poignantly recognizes the interests of Indigenous peoples. For example, Chief Justice Elias stated:


  [T]he common law as received in New Zealand was modified by recognised Maori customary property interests. If any such custom is shown to give interests in foreshore and seabed, there is no room for a contrary presumption derived from English common law. The common law of New Zealand is different.53


  
    
  


  According to Ngati Apa, the common law of New Zealand is unique. Chief Justice Elias stressed this reality in stating:


  In British territories with native populations, they introduced common law adapted to reflect local custom, including property rights. That approach was applied in New Zealand in 1840. The laws of England were applied in New Zealand only ‘so far as applicable to the circumstances thereof’ … from the beginning the common law of New Zealand as applied in the Courts differed from the common law of England because it reflected local circumstances.54


  
    
  


  The Court did not proceed to answer whether specific tribes exclusively held land under salt water because the Court was reviewing the case on the issue of whether the Māori Land Court had jurisdiction to determine if the foreshore and seabed were Māori customary land (a land status rather than a Native title issue). All five judges held that the Māori Land Court did have the necessary jurisdiction to consider an application from Māori which asserted that specific areas of the foreshore and seabed were Māori customary land.55 While Parliament enacted law that removed the possibility of Māori pursuing these claims in the courts, Ngata Apa remains undoubtedly Aotearoa New Zealand’s most significant contemporary case. Importantly, it banished the terra nullius precedent evident in Wi Parata and the Discovery mindset prevalent in In Re Ninety Mile Beach.


  B. Settlement Statute Era


  
    
  


  This part case studies a series of natural resources, specifically national parks and the foreshore and seabed, to illustrate how the government’s response to Māori claims in the new settlement era remains influenced by the Discovery doctrine. Nonetheless, it is important at the outset to recognize that the government has made progress in settling with Māori. The two significant pan-tribal settlements concern commercial saltwater fisheries and Central North Island forests. The commercial fisheries settlement was negotiated in 1992 and dubbed the ‘Sealord deal’. It included cash compensation, 50 per cent shareholding in Sealord Products Limited, 10 per cent of fish stocks introduced into the quota management system in 1986, and 20 per cent of all new stock brought into the system thereafter (now valued at around NZ$750 million).56 The Central North Island forests settlement was negotiated in 2008 and dubbed the ‘Treelord deal’. It included return of ownership to iwi of 170,000 hectares of forest valued at between NZ$170,000 million and NZ$190,000 million, and about NZ$248,000 million paid to the claimant tribes.57 It is also thought that the tradeable carbon credits could be valued at between NZ$50 and NZ$70 million.58


  In regard to legislated tribal settlements, more than 18 groups have received redress, amounting to a total value of more than NZ$921 million (with the largest cash compensation paid to single tribes being NZ$170 million).59 Nonetheless, several parameters determine the scope of the negotiations: the Crown ‘strongly prefers to negotiate claims with large natural groupings rather than individual whanau and hapu’,60 and it is attempting to settle all grievances within a tight budget and timeframe.61


  Another confinement to these negotiations has been the Crown’s unwillingness to consider vesting large tracts of land or natural resources in Māori. This is particularly evident in regard to national parks and the foreshore and seabed as is discussed below.


  1. National parks


  
    
  


  The Crown has an explicit policy that no large tracts of conservation land can be returned to Māori as part of Treaty of Waitangi settlements. While this policy is being fiercely debated by tribes in the North Island, the tribe that has the most amount of its traditional lands encased in the conservation estate—Ngai Tahu in the South Island—settled with the Crown in 1998. On the ownership front, Ngai Tahu were only able to secure a seven-day vestment of Aoraki/Mount Cook, the mountain that lies at the centrepiece of the Aoraki/Mount Cook National Park and is the country’s tallest mountain. At the expiry of the seven days, Ngai Tahu must gift the mountain back to the nation.62


  Comparatively more progress has been made on the management front, but nothing resembling co-management. Typical features include rights to representation on conservation boards and statutory acknowledgments of association. For example, pursuant to the Ngai Tahu Claims Settlement Act 1998, the Minister of Conservation, the Conservation Authority, and conservation boards in the bottom two thirds of the South Island must have particular regard to the advice of Te Runanga o Ngai Tahu in specific situations.63 The Act declares certain mountaintops, lakes, and valleys as Topuni—a statutory label used to acknowledge ‘Ngai Tahu values’, meaning Ngai Tahu’s cultural, spiritual, historic, and traditional association with specific areas.64 The Act also recognizes the Ngai Tahu association with taonga species such as native birds, plants, animals, and fish.65 However, similar legal rights do not exist for all other tribes.


  The tribes in the North Island are all at various stages of seeking ownership of the four national parks that lie in the North Island: Tongariro, Taranaki, Urewera, and Wanganui. For example, in regard to the Tongariro National Park, while the Crown has become more accepting that it was initially an Indigenous place, it is uncertain whether the Crown will accept that it ought to return ownership to those tribes whose traditional area the park encases. In 1993, Aotearoa New Zealand became the first in the world to receive recognition under the revised World Heritage cultural landscapes criteria specifically recognizing the value of this land to Ngati Tuwharetoa.66 The recently published management plan captures a new commitment to the tribes explicitly stating that management of the park must recognize and support the unique relationship Māori have with the park.67 However, Ngati Tuwharetoa and Ngati Rangi remain mostly isolated from the management of the park. They have taken a claim to the Waitangi Tribunal asserting extensive Crown breaches of the Treaty of Waitangi in establishing the Park boundaries and subsequently managing it.68 The Tribunal heard closing submissions in July 2007, and is due to make its recommendations in 2010. The tribes and the Crown will then enter direct negotiations aiming for reconciliation.69 If the Tribunal accepts that iwi ownership of the park should comprise part of these negotiations, then the Crown’s stance to not negotiate ownership will come under intense fire.70 But because the Crown is deemed to be sovereign, and Parliament is supreme, tribes will have no redress in the courts if the Crown decides to remain steadfast to this Discovery-influenced policy.


  2. Foreshore and seabed


  
    
  


  While the Court of Appeal, in 2003, held that the Māori Land Court did have the necessary jurisdiction to consider an application from Māori which asserted that specific areas of the foreshore and seabed were Māori customary land,71 Māori never had the opportunity to take a case to the Court. This was because the Labour-led government immediately announced its intention to enact clear and plain legislation asserting Crown ownership of the foreshore and seabed.72 In response to the government’s position, outlined in a report released in December 2003,73 many Māori groups in protest of the policy lodged an urgent claim with the Waitangi Tribunal. At the Waitangi Tribunal, the Māori groups argued that the policy, if enacted, would constitute a serious breach of the Treaty of Waitangi principles and wider norms of domestic and international law.74 The Tribunal agreed. It stated, in its March 2004 report, that the policy gave rise to serious prejudice toward the Māori groups by ‘cutting off their access to the courts and effectively expropriating their property rights [by] put[ting] them in a class different from and inferior to all other citizens’.75 Despite the Tribunal’s strong recommendations for continued consultation between the government and Māori, the government rejected the report’s central conclusions as based on ‘dubious or incorrect assumptions’.76 Furthermore, the government stressed the notion of parliamentary sovereignty—the idea that Aotearoa New Zealand’s Parliament is supreme and is unhindered in its law-making abilities.


  Section 3 of the Foreshore and Seabed Act 2004 states that its object is to:


  preserve the public foreshore and seabed in perpetuity as the common heritage of all New Zealanders in a way that enables the protection by the Crown of the public foreshore and seabed on behalf of all the people of New Zealand, including the protection of the association of whanau, hapu, and iwi with areas of the public foreshore and seabed.77


  
    
  


  This Act serves three purposes. First, the Act vests the land in Crown ownership: ‘the full legal and beneficial ownership of the public foreshore and seabed is vested in the Crown, so that the public foreshore and seabed is held by the Crown as its absolute property’.78 Second, it replaces the Māori Land Court’s jurisdiction to issue land status orders with a new jurisdiction to issue customary rights orders. It also replaces the High Court’s jurisdiction to hear and determine the common law doctrine of Native title with a new jurisdiction to determine territorial customary rights.79


  The government’s handling of the foreshore and seabed issue angered many Māori. Protests included a successful claim to the United Nations whereby the United Nations Committee on the Elimination of Racial Discrimination condemned the Act;80 a political protest hikoi (march) of about twenty thousand Māori on Parliament grounds; and a resignation of a Māori Labour Cabinet Minister, Tarina Turia, followed by her re-election to the New Zealand Parliament as a representative of the newly formed Māori Party. The issue also sparked discussion about reforming New Zealand’s constitutional order. This discussion has included debates over the proper location of the Treaty of Waitangi in New Zealand’s constitution.81


  However, as part of the Māori Party’s agreement to support the National-led government to commence its three-year term in Parliament in 2008, National agreed to review the Foreshore and Seabed Act. The review panel released its recommendations in 2009.82 The government will most likely respond to the review report in early 2010. It seems likely that this Act will be repealed.


  While national parks and the foreshore and seabed have been singled out here for discussion, they are not subject to unique government policy. For example, the government has also refused to consider iwi ownership of petroleum.83 A pressing issue in the near future will be whether the Crown will acknowledge iwi ownership of freshwater.84 Despite a clear trend illustrating the Crown’s reluctance to acknowledge Māori ownership of large stretches of land or large components of natural resources, there are some exceptions. The notable exception is the Crown’s acknowledgement of Te Runanga o Ngai Tahu ownership of all pounamu (meaning bowenite, nephrite, and serpentine—or more commonly referred to as greenstone or jade) found in its natural state.85 However, even in regard to this exception, Ngai Tahu only gained recognition of their ownership via a settlement. Moreover, the starting point within that settlement was that the Crown was the original owner holding the authority to vest ownership in another. Accepting the existence of exceptions, the general conclusion remains that the Crown assumes ownership of natural resources and in doing so exudes a Discovery mindset.


  C. Future Constitutional Era


  
    
  


  Elements of the Discovery ideology are also paramount in debating the constitutional positioning of the Treaty of Waitangi. While the Lands case overruled the judicial reasoning that labelled the Treaty ‘a simple nullity’, the Lands case left untouched the precedent that holds that the Treaty can be enforced in the courts only where statutory incorporation has occurred. What then is the role of the Treaty in Aotearoa New Zealand’s informal constitution?86 This part of this chapter reviews this issue for it is one that is currently gaining political momentum.87 The views of the Waitangi Tribunal and the courts are canvassed.


  1. A constitutional document?


  
    
  


  In making recommendations on alleged Crown breaches of the Treaty of Waitangi, the Waitangi Tribunal has made several statements about the status of the Treaty of Waitangi. Early on, the Tribunal asserted a strong constitutional place for the Treaty of Waitangi. For example, in 1984 the Kaituna River Tribunal observed that:88


  From being ‘a simple nullity’ the Treaty of Waitangi has become a document of importance approaching the status of a constitutional instrument so far as Maoris are concerned. It is not truly a constitutional instrument because conflict between an Act of Parliament or Regulation and the Treaty does not render the statute null and void. But it does expose the Crown to the risk of a claim that the statute in question is in conflict with the Treaty and to that extent it would seem prudent for those responsible for legislation to recognise the danger inherent in drafting statutes or regulations without measuring such instruments against the principles in the Treaty.


  
    
  


  By 1988, the Tribunal had coined its most powerful and enduring classification of the Treaty as New Zealand’s ‘basic constitutional document’.89 The phrase was explored in the 1991 Ngai Tahu Report. Here, the Ngai Tahu Tribunal stated, ‘[W]e believe that the Treaty of Waitangi should be seen as a basic constitutional document.’90 However, the Ngai Tahu Tribunal disagreed with the counsel for the claimants that ‘the power of Parliament will be curbed by its obligations to respect the terms of the Treaty’.91 The Tribunal observed that there would ‘appear to be formidable difficulties’ in reaching that conclusion ‘in the absence of further legislative action’.92 The Tribunal concluded the point by stating ‘[T]his tribunal senses that the central importance of the Treaty in our constitutional arrangements is likely to receive growing recognition by the courts, the legislature and the executive in the foreseeable future.’93 Twenty years later that reflection has not borne reality.


  In the 1980s and 1990s the courts made several strong statements about the status of the Treaty. In 1987, in Huakina Development Trust v Waikato Valley Authority,94 Justice Chilwell stated that ‘[t]here is no doubt that the Treaty is part of the fabric of New Zealand society’.95 Weeks later, in the Lands case, all the Court of Appeal justices reflected on the importance of the Treaty as, for example, providing ‘the foundation for the future relationship between the Crown and the Maori race’.96 In 1990, the President of the Court of Appeal Cooke spoke extrajudicially of the Treaty as ‘simply the most important document in New Zealand’s history’.97 Similarly, in 1994, Lord Woolf of the Privy Council stated that the Treaty ‘is of the greatest constitutional importance to New Zealand’.98 More recently, Justice Baragwanath of the High Court has stated that the Crown’s ‘obligation to give due effect to the Treaty is a continuing one’.99 However, judicial disquiet about the status of the Treaty is becoming evident. For example, while the High Court held in May 2007 that there was a possibility that the Treaty of Waitangi was equivalent to the Aboriginal peoples’ protection granted in section 35 of the Canadian Constitution Act 1982 and therefore enforcing fiduciary obligations to protect Māori on the Crown,100 the Court of Appeal overruled the decision. The Court of Appeal limited the scope of the Treaty of Waitangi stating ‘If Gendall J [in the High Court] was saying that the Crown has a fiduciary duty in a private law sense that is enforceable against the Crown in equity, we respectfully disagree.’101


  While the courts may be backtracking, in comparison, the Tribunal has consistently continued to emphasize the importance of the constitutional role of the Treaty. For example, in 1994, the Māori Electoral Option Tribunal recognized the Privy Council’s articulation that the ‘Treaty records an agreement executed by the Crown and Maori, which over 150 years later is of the greatest constitutional importance to New Zealand’.102 In 2001, the Napier Hospital Tribunal stated: ‘[T]he Treaty of Waitangi is the foundation document for modern constitutional government in New Zealand.’103 In 2008, the Central North Island Claims Tribunal accepted ‘that the Treaty and its principles have an enduring, if not an eternal, role in our legal system’.104 Thus, does the Treaty restrain the right of the Crown to govern?


  2. Reciprocity principle


  
    
  


  The Tribunal has been consistent in its interpretation of the Treaty and its principles that the Crown’s sovereignty (acquired via article 1 of the Treaty) is qualified by tino rangatiratanga (retained by Māori via article 2 of the Treaty). For example, the Orakei Claim Tribunal, in its 1987 report, stated that kawanatanga, as used in article 1 of the Māori version, ‘is less than the supreme sovereignty of the English text and does not carry the English cultural assumptions that go with it, the unfettered authority of Parliament or the principles of common law administered by the Queen’s Judges in the Queen’s name’.105 Moreover, the Ngai Tahu Tribunal, in its 1991 report, stated that tino rangatiratanga ‘necessarily qualifies or limits the authority of the Crown to govern. In exercising its sovereignty it must respect, indeed guarantee, Maori rangatiratanga—mana Maori—in terms of article 2.’106 Or as the Mohaka River Tribunal put it, the Crown is required to ‘exercise its kawanatanga with due respect for tino rangatiratanga’.107


  These reflections have been endorsed in subsequent Tribunal reports.108 Throughout these reports, the Tribunal has referred to this qualification as the principle of reciprocity. While the Tribunal has emphasized that there is ‘unity’ and ‘considerable overlap’ amongst the Treaty principles and thus they must be read together,109 this principle of reciprocity stands out as the ‘ “over-arching principle” that guides the interpretation and application of other principles, such as partnership’.110


  The most recent and comprehensive discussion of this principle lies in the Central North Island (CNI) Tribunal report, published in 2008. The CNI Tribunal reinforced the point made in previous Tribunal reports that it is a legitimate exercise of the Crown’s governance role to (1) make national laws, and (2) make national laws that constrain the actions of members of society because article 1 endorsed the Crown as the ‘only centralised body with the overview and capability necessary’111 to enact laws for the benefit of all in society. The CNI Tribunal reinforced previous Tribunal assertions that the Crown must exercise its legitimate governance capabilities by exercising a ‘careful balancing’112 act that is consistent with its Treaty obligations. According to the Tribunal, the ‘ “test” is reasonableness, not perfection’.113


  Thus, when would it be reasonable for the Crown to override article 2? The Turangi Township Tribunal set the standard test:


  [I]f the Crown is ever to be justified in exercising its power to govern in a manner which is inconsistent with and overrides the fundamental rights guaranteed to Maori in article 2 it should be only in exceptional circumstances and as a last resort in the national interest.114


  
    
  


  Other reports have developed this sentiment. For example, in the context of natural resources, the CNI Tribunal claimed that it might be reasonable for the Crown, having first conducted a careful balancing act, for the needs of other sectors of the community to trump its Treaty obligations to Māori. This might occur in five instances: (a) in exceptional circumstances such as war; (b) for peace and good order; (c) in matters involving the national interest; (d) in situations where the environment or certain natural resources are so endangered or depleted that they should be conserved or protected; and (e) where Māori interests in natural resources have been fully ascertained by the Crown and freely alienated.115 Moreover, in several reports the Tribunal has stated in the context of the third instance and in regard to natural resources that the ‘national interest in conservation is not a reason for negating Maori rights of property’.116


  Should it be a source of concern that the Crown is restrained in its exercise of governance? The Tribunal thinks not. For instance, the Turangi Township Tribunal stated:


  [T]he limited grant of sovereignty acquired by the Crown under the Treaty does not create a constitutional problem. Few, if any, western governments enjoy unqualified sovereign power. Apart from the legal constraints imposed by entrenched constitutions, where these exist, the powers of modern States are being increasingly constrained by international agreements.117


  
    
  


  Furthermore, the CNI Tribunal said that ‘the concept of restrained governance is not a novel concept’.118 This Tribunal reflected that the Crown is so constrained in many fields, including trade law and human rights. And, as the Waimumu Trust Tribunal asserted:119


  We accept that the exercise of tino rangatiratanga is balanced by the Crown’s legitimate exercise of its kawanatanga. This is the fundamental Treaty principle of reciprocity. Economic factors such as the availability of markets on the one hand, and the Crown’s conservation policies on the other, are matters which will affect the choices available to claimants in the exercise of their tino rangatiratanga. It is critical that in situations where the claimants’ choices are reduced almost to none that the Crown behave with scrupulous fairness.


  
    
  


  In summary, the overall principle according to the Tribunal is that the Crown’s sovereignty (kawanatanga) is qualified by tino rangatiratanga. While there are some exceptions to this rule, it is the rule. To visualize it, the CNI Tribunal endorsed the Muriwhenua Fishing Tribunal’s assertion that ‘the Crown has no right to determine for the tribes the wisest or best use of their fisheries resources for so long as the tribes regulate and enforce their own standards’.120 But, is there wider judicial support for the Tribunal’s stance?


  D. Wider Judicial Support


  
    
  


  The Tribunal has measurably advanced the discussion and understanding of the Treaty principles, and in particular the principle of reciprocity, in the conservation realm.121 Specific consideration has been given to section 4 of the Conservation Act 1987 which reads: ‘This Act shall so be interpreted and administered as to give effect to the principles of the Treaty of Waitangi.’


  In summary, the Tribunal’s position on section 4 is manifest in two ideas. First: the section 4 expression means that while the Crown has a right to govern, this right is qualified by the Māori right to exercise rangatiratanga. Although in exceptional circumstances the Crown may override this fundamental right of rangatiratanga, it may only do so as a last resort and if this is in the national interest. However, the ‘national interest in conservation is not a reason for negating Māori rights of property’.122 Second: if the resource in question is highly valued and of great spiritual and physical importance, then it is to be considered a taonga, and the Crown is under an affirmative obligation to ensure its protection to the fullest extent reasonably practicable.123


  The Tribunal has progressed its first idea (that kawanatanga is generally subject to rangatiratanga) to a level where the courts, including the Court of Appeal, have not gone. The most significant case specific to section 4 is the Court of Appeal’s Ngai Tahu Maori Trust Board v Director-General of Conservation decision.124 Commonly referred to as the ‘whale watch case’, the Court recognized the Crown’s right to govern and the Māori right to exercise tino rangatiratanga, but it did not consider how the two should operate together. Instead it focused on the first right, the Crown’s governance right: ‘The rights and interests of everyone in New Zealand, Maori and Pakeha and all others alike, must be subject to that overriding authority.’125 Even though it emphasized kawanatanga, it skipped how kawanatanga, as an overriding authority, might relate to the right to exercise tino rangatiratanga. It simply focused on fiduciaries’ duties, active protection, good faith, and so on—in other words, how the Treaty parties should operate towards one another. It did not turn on what a right of tino rangatiratanga encompassed nor how it could operate alongside a Crown right to govern.


  The Waitangi Tribunal, in comparison, has emphasized that cession of sovereignty to the Crown by Māori was qualified by the retention of tino rangatiratanga: ‘Maori ceded sovereignty to the Crown in exchange for the protection by the Crown of Maori rangatiratanga.’126 The Tribunal has therefore been able to reach a level of comprehension between the rights, concluding that while the Crown has a right to govern, it must be proven to be in the national interest before governance is used to override an exercise of tino rangatiratanga.


  Thus the Tribunal’s jurisprudence provides evidence of a clear attempt to displace Discovery elements from Aotearoa New Zealand’s legal system. However, the Tribunal and the Court of Appeal’s understandings of the Treaty fail to mirror because the Tribunal says kawanatanga is subject to rangatiratanga, whereas the Court of Appeal assumes rangatiratanga is subject to kawanatanga. A future judicial re-examination of the Court of Appeal’s decision may disrupt the Court’s interpretation that other legislative provisions override Treaty principles. But this would only succeed if the courts developed the Tribunal reasoning and accepted that the national interest in conservation is not a reason for negating Māori rights of property. For example, it would have to hold that any inconsistency between a policy directive, such as conservation or preservation, should give way to a Treaty principle. It is certainly arguable that this should be the true interpretation of the strongly worded section 4 of the Conservation Act directive to give effect to the principles of the Treaty. However, the majority judgment in a later Court of Appeal decision, McRitchie,127 does not suggest movement in this direction—in fact, it is silent on the implication of section 4. Moreover, the Waitangi Tribunal jurisprudence is of course not binding on the courts. Even though the courts have stated that the Tribunal’s opinions ‘are of great value to the Court’,128 and ‘are entitled to considerable weight’,129 the courts are free to dismiss Tribunal statements. And, so, elements of the Discovery ideology remain paramount in the contemporary court precedents concerning the status of the Treaty and its role in fostering legal relationships between the Crown and Māori.


  E. Conclusion


  
    
  


  In conclusion to this chapter on the contemporary stance of the Doctrine of Discovery in Aotearoa New Zealand, a couple of points need to be made. First, even though the Ngati Apa decision was a bold decision and goes further than the courts in Australia and Canada have gone in accepting the possibility of Indigenous peoples’ exclusive ownership of land under salt water, the decision is still premised on the notion that the British Crown legitimately acquired sovereignty of New Zealand. The Court does not canvass the possibility that sovereignty may still legitimately lie with some of the Māori tribes. Rather, it assumes a transfer in sovereignty has occurred and purports blanket rules as applying to all of New Zealand. Second, from the 1980s the New Zealand courts refer to Canadian and Australian case law, not US jurisprudence, even though New Zealand’s jurisprudence on this point originated in extensive reference to Justice Marshall’s decisions. Third, Parliament would not contemplate Indigenous ownership of the foreshore or seabed or other large tracts of land in, for example, national parks. In doing so, Parliament has blatantly resurrected the Doctrine of Discovery in New Zealand. While Parliament has acted in contravention of the common law Native title precedent, it is able to do so because it is supreme—New Zealand’s courts have no power to restrict Parliament’s behaviour. Even if this were not the situation, case law suggests that it would be unlikely for a court to revisit the Crown sovereignty issue. The Doctrine is thus still alive in Aotearoa New Zealand.
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  Concluding Comparatively: Discovery in the English Colonies


  
    
  


  Indigenous peoples first discovered the lands of Aotearoa New Zealand, Australia, Canada, and the United States. They made those lands their home. They were, and are, intricately linked to the land. Indigenous identity, world views, culture, and law all derive from these specific landscapes—our earth mother. When the Europeans arrived on the shores of these places, they found an old world of Indigenous lands. This book has focused on that European encounter, and especially on how the British sought to make these lands their home by asserting a fiction of first discovery. This final chapter draws on comparative law to summarize the discussion taking place in the preceding chapters to illustrate the combined permeating influence of the Doctrine of Discovery in the legal systems of Aotearoa New Zealand, Australia, Canada, and the United States.1


  A. Comparative Law


  
    
  


  Historically, comparative law, as a Western legal theory, has mostly produced a poor spectrum of results for Indigenous peoples. The results have ranged from worthless to destructive. Comparative law has its history in a colonial binary of ethnocentricity, meaning that comparisons have often taken place through evaluating other races and cultures by criteria specific to one’s own culture. Lawyers, legal academics, judges, and legislatures have historically gazed at Indigenous peoples for the purposes of eliminating differences. This book is rife with these colonial instances. In all four countries, the European colonists pursued a mission to destroy the cultures, laws, and governments of Indigenous peoples. A campaign to ‘civilize’ these ‘others’ by making illegal the practising of all their ways of knowing was sought through the means of law. No comparative legal theorist would today desire ‘a larking adventure in prospecting’ among ‘primitive’ cultures.2 The modern comparative law paradigm can provide a legitimate platform to conclude the work done in this book. As von Nessen has stated:


  Comparative law accepts the important relationship between law, history and culture, and operates on the basis that each legal system is a unique mixture of the spirit of its people and is the product of a complex matrix of historical events which have produced a ‘distinctive national character and ambience.’3


  
    
  


  Moreover, Indigenous peoples have practised their own versions of comparative law for centuries: the sharing of knowledge and the adaptation of legal traditions through spending time with other tribal groups. Henderson emphasizes the importance for contemporary Indigenous scholarship to ‘dialogue comparatively’.4 He explains:


  This methodology not only allows others to learn from the Indigenous experience, but also offers greater legitimacy for Indigenous peoples. The relevance of the ‘Indigenous Humanities’ to the postcolonial consciousness and law can provide teachings and lessons learned by Indigenous peoples around the world.5


  
    
  


  John Borrows has recognized:


  [o]ur intellectual, emotional, social, physical, and spiritual insights can simultaneously be compared, contrasted, rejected, embraced, and intermingled with those of others. In fact, this process has been operative since before the time that Indigenous peoples first encountered others on their shores.6


  
    
  


  It is in this vein of respectfully coming together to share our experiences of the Doctrine of Discovery and our hope for a better future that we have been motivated here to conclude within a comparative framework.


  Some recent legal texts have already sought to better understand the encounter between the common law legal system and the Indigenous peoples of North America and Australasia, including the work by Paul McHugh and Stuart Banner, although they do so from within a legal-historian lens and not specifically from within a comparative law theory.7 Others have also completed impressive work, including the recent publications by Paul Keal,8 Peter Russell,9 and Christa Scholtz,10 but these authors write from non-law perspectives, such as political science. The few legal academics that are explicitly situating their work on Indigenous legal systems, and within a comparative methodology, include Canadian law professors H Patrick Glenn and Kent McNeil, and Australian law professor Simon Young. Glenn’s seminal book includes a chapter on Indigenous peoples—classified by Glenn as ‘chthonic peoples’11 and attempts to do something that we do not. The motivation for us to pursue comparative legal work in this chapter is not to describe who we are or the legal system dear to our hearts, but rather to examine how the Western legal system has developed and applied a property theory based in fiction to substantiate the continuing colonization of Indigenous peoples’ land and resources.12 McNeil and Young do something different from Glenn—their works focus on the judicial interpretations and applications of the doctrine of Native title.13 Our work is thus in a similar vein to Young and McNeil—the difference being that in this book we have come together as Indigenous legal academics to focus specifically on the Doctrine of Discovery. This chapter represents some initial thoughts within the context of comparative law and the fiction of Discovery.


  B. Comparative Analysis


  
    
  


  The best way to compare and contrast Aotearoa New Zealand, Australia, Canada, and United States laws on Discovery is to analyse the 10 constituent elements of the Doctrine that were set out in Chapter 1.


  1. First discovery


  
    
  


  England relied on the principle of first discovery to allege land ownership and sovereign rights over the Indigenous peoples in Aotearoa New Zealand, Australia, Canada, and the United States. The Crown used this principle in its charters for exploration and colonization. For example, Henry VII directed John Cabot to ‘discover … countries, regions, or provinces of the heathen and infidels … which before this time have been unknown to all Christians’.14 Similarly, Elizabeth I directed Sir Walter Raleigh ‘to discover … remote, heathen and barbarous lands, countries, and territories, not actually possessed by any Christian Prince, nor inhabited by Christian People … ’.15 James I also directed his subjects to establish a colony on lands ‘which are not now actually possessed by any Christian prince or People … ’.16


  Specifically, in the United States, for instance, Richard Haylukt wrote in 1609 that James I’s rights in America were by ‘right of discovery’.17 Furthermore, in 1638, Maryland enacted a law to control Indian land sales and based its legal authority on the Crown’s ‘right of first discovery’ in which the King ‘became lord and possessor’ of Maryland.18 Later, the English colonies used England’s claim of ‘first discovery, occupation, and possession’19 to resist the Dutch colonies in the ‘New World’.


  After the American Revolution, state governments continued to expressly rely on first discovery to define their rights to the lands of Native people. From 1785 to 1786, for example, Alexander Hamilton represented New York in a land claim versus Massachusetts, which raised the issue of what state held the preemption power to buy certain Indian lands. In preparing his case, Hamilton created an extensive chart that documented the first discoveries and settlements in America of the English, French, and Dutch.20 Moreover, Thomas Jefferson recognized that an American’s first discovery of the Columbia River in 1792 gave the United States a claim under international law to the Columbia River and its watershed.21 Additionally, in 1856, Congress enacted a law that Americans could claim deserted islands based on first discovery and occupation.22 Plainly, the Crown, colonies, American states, and the United States all claimed rights based on first discovery.


  Similarly, the British applied the first discovery principle in other British colonies including Canada, Australia, and New Zealand. In Canada, for example, in a 1929 Nova Scotia case, the judge wrote:


  … the Indians were never regarded as an independent power. A civilized nation first discovering a country of uncivilized people or savages held such country as its own until such time as by treaty it was transferred to some other civilized nation. The savages’ rights of sovereignty even of ownership were never recognized. Nova Scotia had passed to Great Britain not by gift or purchase from or even by conquest of the Indians but by treaty with France, which had acquired it by priority of discovery and ancient possession; and the Indians passed with it.23


  
    
  


  Symbolism played an important part in ‘discovering’ Australia. Behrendt writes in Chapter 6 of how Captain James Cook claimed Australia through the symbolic acts of, for example, planting the British flag on various stretches of soil. This was reinforced by symbolic actions undertaken during the establishment of the first colony in Sydney. These acts were designed to underscore the British claim to discovery and to thwart any attempts by the French to establish a presence in this part of the world.


  In regard to New Zealand, even though a treaty of cession—the Treaty of Waitangi—was signed with some of the Māori tribes, the Discovery Doctrine pervaded the British motivations and subsequent negotiations with Māori. The British considered the lands of New Zealand as ‘unsettled’ until Britain claimed sovereignty. This is so because the British believed that they first discovered the lands and therefore had the sovereign right of the lands whether a treaty of cession was signed or not. The precedent was first discussed in the 1847 Symonds24 case which drew heavily on US jurisprudence, in particular, Johnson.25 The Court claimed that first discovery gave title against all other Europeans. Moreover, in Wi Parata,26 Justice Prendergast expressly related this element to New Zealand. For example, he stated that the rights and duties under international law, jure gentium, ‘vest in and devolve upon the first civilized occupier’.27 The jure gentium or international law that he was referring to is the Doctrine of Discovery.


  It is no surprise that this element of Discovery is similar in these four countries. It is an element of the international law that England utilized in colonizing our countries and that the colonists in North America and Australasia adopted to control their relationships with the Indigenous peoples.


  2. Actual occupancy and current possession


  
    
  


  The English Crown developed the principle that for European countries to turn a first discovery into a complete title, Europeans had to actually occupy and possess the lands within a reasonable amount of time after first discovery. The Crown and the colonies actively applied that element of Discovery.


  For instance, Miller writes in Chapter 2 that England and the United States relied on this element in arguments that raged for over four decades as they tried to prove that they had actually occupied the Oregon Country. They argued about the significance of the Lewis and Clark expedition, John Jacob Astor’s fur post at Astoria, and the activities of the English fur companies, the Northwest Company and the Hudson’s Bay Company.


  Thomas Jefferson was undoubtedly motivated by this very element of Discovery when he directed Lewis and Clark to the mouth of the Columbia River. Subsequently, Jefferson was especially delighted when, in 1808, the American fur trader John Jacob Astor proposed to build the first permanent American establishment on the Pacific coast at the mouth of the Columbia River. Jefferson realized the significance of these actions under the international law of Discovery. He even argued in 1813 and 1816 that America’s claim to the Oregon Country was based on permanent occupancy of the region after Astor’s construction of Astoria in 1811. In the 1820s and 1830s, Congressman Caleb Cushing told the House of Representatives that America’s title relied on ‘the Law of Nations … that priority of discovery, followed in a reasonable time by actual occupation, confers exclusive territorial jurisdiction and sovereignty’.28


  In Chapter 5, Lindberg illustrated an interesting occupancy point whereby the Supreme Court of Canada, in 1996,29 heard a case involving Treaty No 8 Indigenous citizens being charged with breaking provincial laws by hunting for food on privately owned land. One hunted near an occupied house, the other on a snow covered field. In both instances, the Court found that the lands could be understood to be occupied as they were clearly being put to a visible and incompatible (with hunting) use. As Lindberg wrote, the irony is startling in that the test for occupancy requires Indigenous peoples (who were presumed not to occupy lands in order for them to be declared unoccupied Crown lands) to assume that certain signs of non-Indigenous occupancy (a house, a bare field) equate with an understanding that the property is occupied and cannot be used to hunt.


  While the British in Australia were confident of their claim to Discovery simply via occupation, in New Zealand the British were less sure. They were especially concerned about the French on the east coast of the South Island at Akaroa. In May 1840, the presence of the French motivated Captain Hobson to claim sovereignty of the South Island on the basis of Discovery rather than by treaty cession. This angered some of the French, including Captain Langlois, who continued to insist that ‘[t]he ownership and sovereignty of France over the South Island of New Zealand cannot be disputed. I have myself made treaties both for the land and the cession of sovereignty … ’.30 Nonetheless, France tacitly acknowledged British sovereignty of New Zealand in 1840.


  3. Preemption/European title


  
    
  


  English and European colonists often claimed that they had gained the complete fee title to the lands of Indigenous peoples under first discovery. Yet they rarely meant that phrase in the literal sense, to mean the ‘fee simple absolute’ title (except of course with one exception). In regard to the United States, Miller has explained that all European colonists and countries realized that they had to buy the remaining legal rights of the Native people in America. What Europeans meant by claiming the ‘fee title’ was actually that they had acquired the power of preemption, the sole right to buy the lands from the Indigenous people. But, since Indigenous people were destined for extinction or assimilation, the European title of preemption only had to await that eventual destiny to morph into a complete fee title.


  The English Crown and colonists used the power of preemption over American Indians from the beginning of their settlements in North America. All of the colonies enacted numerous laws to regulate the purchase and leasing of Indian lands because the colonies alleged they held the preemptive authority. In 1763, however, King George III attempted to reassert his preeminence in exercising the preemption power over Indian land purchases in the Royal Proclamation of 1763. The Articles Congress in 1783 and the new US government in 1790 also took absolute control over Indian land sales through preemption clauses in their governing documents, statutes, and treaties.


  In 1792, Secretary of State Thomas Jefferson perfectly illustrated the definition of this element twice. First, he explained America’s preemption right: ‘our States, are inhabited by Indians holding justly the right of occupation, and leaving … to us only the claim of excluding other nations from among them, and of becoming ourselves the purchasers of such portions of land, from time to time, as they may choose to sell’.31 Second, he explained the American preemption right over England and the Indian nations to the English ambassador when he stated to the ambassador that the United States had:


  [a] right to preemption of their [Indian] lands; that is to say, the sole and exclusive right of purchasing from them whenever they should be willing to sell.… Did I suppose that the right of preemption prohibited any individual of another nation from purchasing lands which the Indians should be willing to sell? Certainly. We consider it as established by the usage of different nations into a kind of Jus gentium [international law] for America, that a white nation settling down and declaring that such and such are their limits, makes an invasion of those limits by any other white nation an act of war, but gives no right of soil against the native possessors.32


  
    
  


  In Canada, the right was enshrined in the Royal Proclamation whereby no private person could purchase Indian lands. However, as Lindberg explained in Chapter 4, the document essentially asserted protectionism but was in itself grounded in notions of superiority which it sought to protect Indigenous peoples from. In the 1887 case, St Catharines Milling, the Court declared:


  Their possession, such as it was, can only be ascribed to the general provisions made by the royal proclamation in favour of all Indian tribes then living under the sovereignty and protection of the British Crown. That inference is, however, at variance with the terms of the instrument, which shew that the tenure of the Indians was a personal and usufructuary right, dependent upon the good will of the Sovereign.33


  
    
  


  In New Zealand, the English expressly claimed this exact Discovery right. In article 2 of the Treaty of Waitangi, the British Crown negotiated for the right of preemption and the Māori expressly ceded this right to the Crown. In 1847, in the Symonds case, Justice Chapman reinforced the Queen’s preemptive right in law, recognizing that the Queen acquired this right independent of the Treaty of Waitangi. The right of preemption was regarded as integral to the assertion of sovereignty. In the 1860s, the Crown waived its right of preemption in favour of establishing a court system empowered to regulate sales between Māori and settlers.34 A new land status, Māori freehold land, was established. However, in regard to land that the Crown wanted to own but that Māori wished to retain, the common law developed to assert that the colonizing power acquired a radical title or underlying title that was subject to existing Māori rights in the land. Even though those rights are not supposed to be extinguished in times of peace other than by the free consent of the Māori occupiers, the Crown could, if it deemed it necessary, take such drastic action in specific circumstances to compulsorily acquire the land but must pay proper compensation. A modern day example of a breach of this common law rule was the enactment of the Foreshore and Seabed Act 2004. In this statute, the government purported ownership of the foreshore and seabed in return for almost no compensation. The government was able to do this because in New Zealand the government is supreme.


  The obvious exception is Australia. Despite the British there being aware of the US jurisprudence, including Johnson and Cherokee Nation, the British did not accept continuing Aboriginal property interests in land following ‘discovery’. It also did not accept as valid any land purchases between individual British and Aboriginal land owners. The British Crown simply asserted that through first discovery they had gained the complete fee title to the lands of Indigenous peoples—in a literal sense. While some doubt about this assertion began to mount in the courts in 1970s,35 the fiction remained until the 1992 High Court case, Mabo v Queensland (No 2).36


  4. Indian/Native title


  
    
  


  Under European and American claims to preemption and title, it is no wonder that Indigenous peoples were considered by Euro-American legal systems to have lost the full ownership of their land. American Indians were considered to have only retained the right to occupy and use their lands. This right was still a valuable property right that could have endured forever if Natives never consented to sell their lands. However, under their restricted title, Natives could only sell to the government that held the power of preemption.


  The English Crown and colonists used this principle against American Indians from the beginning. The Crown granted legal estates in lands in North America while almost totally ignoring Indian ownership. In the Royal Proclamation of 1763, however, George III demonstrated a more correct understanding of the restricted Indian title and that he would have to buy the remaining Indian property rights before he could acquire possession and use rights. The colonial governments also understood this principle. They all enacted numerous statutes that demonstrated the restricted Indian title and in which they authorized and ratified sales of Indian lands. Under Euro-American legal thinking and Discovery, Native peoples and their governments did not possess the right to sell their lands without the permission of the colonial governments. Thereafter, the new American state governments immediately imposed these same restrictions on the Indian nations.37 The federal government also applied the idea of Indian title and restricted tribal real property rights. In 1810, the US Supreme Court defined some aspects of the limited rights possessed by the Indian nations when it held that the states could transfer their future titles in Indian lands even while the Tribes still possessed the lands.38 In 1955, when the Court was faced with the question of Native land ownership in Alaska, it stated that the Tribe in question held only a limited right of occupancy: ‘after the coming of the white man [the tribe held] what is sometimes termed original Indian title or permission from the whites to occupy’.39 Indian or Native title is obviously a limited form of real property ownership not equal to the fee simple title.


  In Canada, in some provinces, there was an extensive history of treaty making that set about reserving small parcels of land for Aboriginal peoples. For example, in the Douglas Treaties a common term stated that:


  [t]he conditions of our understanding of this sale is this, that our village sites and enclosed fields are to be kept for our own use, for the use of our children, and for those who may follow after us and the land shall be properly surveyed hereafter. It is understood, however, that the land itself, with these small exceptions, becomes the entire property of the white people for ever; it is also understood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as formerly.40


  
    
  


  Contemporary case law continues to limit Native title. For example, the Supreme Court, in Delgamuukw, held that provinces cannot extinguish Aboriginal title but that they could infringe Aboriginal title.41 The case established that presumed depleted sovereignty of the Indigenous nations; the Court wrote that:


  Aboriginal title is a burden on the Crown’s underlying title. However, the Crown did not gain this title until it asserted sovereignty over the land in question. Because it does not make sense to speak of a burden on the underlying title before that title existed, aboriginal title crystallized at the time sovereignty was asserted.42


  
    
  


  In Australia, the course of history played out distinctly differently to that in North America. With the British claiming full fee simple title of the lands, there was no scope to acknowledge Native title. This legal position would not alter until the High Court handed down the decision in the Mabo case in 1992.


  In stark contrast to Australia in particular, New Zealand, perhaps at the right end of a colonial recognition spectrum (with Australia at the far left end representing non-recognition), established a unique native land title system. For the first 20 years after the British Crown and Māori chiefs signed the Treaty of Waitangi, Māori could only sell, lease, or gift their land to the Crown in accordance with the right of preemption agreed to in the Treaty in 1840. In the 1860s, the colonial government waived its right of preemption in favour of Māori being able to freely alienate their land (similar to the opening of lands for colonial settlement in the United States pursuant to the Allotment Act of 1887). The catch to the Crown’s decision to waive its right of preemption was that Māori first had to obtain a certificate of title from the newly established Māori Land Court to prove that they owned the land.43 Once they had a certificate of title, they could sell, lease, or gift their land to whoever they wished. The system sought to transform land communally held by Māori families into individualized titles derived from the Crown. The early legislation was premised on encouraging as much alienation of Māori land as possible. Today, only a very small portion of Māori freehold land remains. New legislation now encourages the retention and development of that land by its Māori owners. Currently, nearly all transactions involving Māori freehold land need to be confirmed by the Māori Land Court, making it time-consuming and costly to even contemplate sale or lease.44 Thus, ‘Māori freehold’ title, like ‘Indian title’ or ‘Native title’ in North America, is still considered today a limited ownership right.


  5. Indigenous nations limited sovereign and commercial rights


  
    
  


  The inherent sovereign powers of Indigenous nations and the rights of Indigenous peoples to free trade and diplomatic international relations were also limited by Discovery. After a first discovery by Euro-Americans, Indigenous nations were only supposed to deal with the European or American government that had discovered them. The Crown exerted this alleged authority in the charters it issued when it established governmental authority, jurisdiction, courts, and trade protocols in North America. All the colonies enacted numerous laws exercising exclusive control of the trade with Indians and tribes. The English colonies, in fact, objected to Dutch colonists trading with America Indians, and Dutch colonies in turn objected to Swedish colonists trading with Indians, all based on this element of Discovery.


  The American states attempted to control Indian sovereign and commercial powers. The federal government also tried to take complete control of these activities because the Constitution granted it sole authority to engage in treaty making and commercial relations with the Indian nations. Additionally, Secretary of State Thomas Jefferson again demonstrated the correct understanding of this element in his 1792 conversation with the British ambassador. Jefferson explained the power the United States held over the Indian nations: ‘A right of regulating the commerce between them and the whites. [Hammond asked do the English traders have to stay out? Jefferson said yes.]’45


  President George Washington utilized this element. In 1795, at his urging, Congress created federal trading houses to totally control the Indian trade. Furthermore, in hundreds of treaties the federal government and tribes agreed that the United States would control the Indian trade and protect tribes in many ways. The Supreme Court came to interpret these provisions as creating a trust responsibility that requires the federal government to care for tribes in a ward/guardian relationship and that defines Indian tribes as ‘domestic dependent nations.’46


  In Canada, the Supreme Court has developed an Aboriginal rights test that describes Indigenous peoples as possessing something not quite as formal as sovereignty: practices, traditions, and cultures. Cases such as Van der Peet47 stand for the proposition that to be an Aboriginal right, a practice, custom, or tradition must be one which is integral to a distinctive culture. As Lindberg states in Chapter 5, time dating Indigenous activities at a ‘pre-contact’ period freezes the rights so that proof of existing rights becomes more and more difficult to provide as the right becomes more contemporized. For example, contemporary Canadian case law continues to hold that the treaties protect subsistence level activities and not widespread commercial activities.48


  In Australia, there has been no legal or political recognition of the sovereignty of Aboriginal people. Even the Mabo case, in finding that a Native title existed that was effectively defined by the laws and customs of Aboriginal people, avoided discussion of any implications for the recognition of the sovereignty of Aboriginal people. As a consequence, there has been no recognition of any jurisdiction vesting in Aboriginal people, even over areas where Native title has been established, and no building of Indigenous legal institutions like the tribal courts and governments established in the United States.


  Similarly, in New Zealand, post the signing of the Treaty of Waitangi, the colonial government recognized no sovereign power held by Māori. It was not accepted that Māori retained any sovereignty, government, or commercial rights. Māori were simply to become British subjects as articulated in article 3 of the Treaty: ‘In consideration thereof Her Majesty the Queen of England extends to the Natives of New Zealand Her royal protection and imparts to them all the Rights and Privileges of British Subjects.’49 This approach meant that, in contrast to policies advanced in North America, in New Zealand there were no consistent efforts made to geographically isolate Māori by drawing lines to denote reserves. Māori were simply regarded as ‘noble savages’ who could be hastily Christianized and assimilated, thus leading to the demise of the separate Māori race.


  6. Contiguity


  
    
  


  This element granted Euro-Americans a Discovery and preemption claim over very large areas contiguous to their actual settlements in the ‘New World’. Furthermore, contiguity held that the discovery of the mouth of a river created a claim over the entire drainage system of the river. The shapes of the Louisiana Territory, the western drainage system of the Mississippi River and the Oregon Country, and the drainage system of the Columbia River demonstrate the scope of this aspect of Discovery.


  The English Crown and its colonial governments in North America used this Discovery element against other European and Indigenous governments. The royal charters claimed to grant property rights over vast areas of land, including islands and ocean surrounding colonial settlements. The charters granted rights as far as the head waters of many rivers and the contiguous lands. Thereafter, the colonies claimed their borders to the furthest degree possible based on contiguity. For example, the English colonies objected to Dutch colonies being established in America because they were within areas the English claimed based on contiguity.


  Later, American states relied on this element when they cited the charters as setting their western borders at the Pacific Ocean. On the federal side, Thomas Jefferson demonstrated the use of contiguity in his research to determine the size of the Louisiana Territory. He relied on the drainage system of the Mississippi River and tried to determine the course and location of the tributaries of that river. Jefferson even hinted in his research that Louisiana gave the United States a claim as far as the Pacific. Notwithstanding his thoughts on this topic, there is no question that a House Committee claimed in 1804 that the Louisiana Territory stretched to the Pacific due to contiguity.50


  Other American politicians also used contiguity to claim the Oregon Country. In 1819, Senator Thomas Hart Benton claimed American ownership due to ‘[c]ontiguity & continuity of settlement & possession’.51 By the mid-1840s, President Polk and most Americans defined the Oregon Country as being the entire drainage system of the Columbia River, reaching far into present day British Columbia. American diplomats argued with England that the United States owned the entire Oregon Country on the ground of contiguity.


  In Australia, the symbolic claiming of land was taken to have included large, unseen tracts of land. It was assumed that Captain Cook’s claims in his 1770 expedition along the eastern coast of Australia included the inland that was not seen. Captain Phillip reasserted the British claim to the eastern part of the continent with his symbolic gestures that only took place where he decided to establish the colony that would become Sydney. Colonies were set up in what is now Victoria, Tasmania, and Queensland and it was also a matter of priority that a colony be established on the western coast of the continent to ensure that the British claim would be absolute and unchallenged.


  In comparison, in New Zealand, the colonial government sought ownership of land via purchase from Māori or legislation permitting wide-scale confiscation. However, in regard to lakes and rivers, the owners of land abutting these waters, for example, used the common law to justify exclusive rights to the lake’s fisheries.52 A similar trend has occurred in Canada.


  7. Terra nullius


  
    
  


  Discovery also defined lands that were not possessed or occupied by any person or nation, or that were not being used in a fashion that European legal systems approved, as being ‘vacant’ and available for first discovery claims.


  The English Crown and colonists used terra nullius to claim the lands of American Indians. Thus, the Crown claimed the authority to grant rights in the ‘deserts’ and in the ‘deserted’, ‘waste and desolate’, ‘hitherto uncultivated’ lands ‘which are not inhabited already’ in America.53 The colonists also relied on terra nullius because they thought, for example, that New Jersey was ‘an uninhabited country found out by British subjects’.54 For example, a 1765 history of New Jersey agreed and stated that English claims to New Jersey were based on first discovery, possession, and ‘the well known Jus Gentium, Law of Nations, that whatever waste or uncultivated country is discovered, it is the right of that prince who had been at the charge of the discovery’.55


  The United States used this element when arguing to England that the Pacific Northwest was a ‘vacant territory’.56 The US Supreme Court also relied on terra nullius in discussing Discovery.57 Finally, in 1895, Senator Henry Cabot Lodge injected the idea of terra nullius into the 1895 Republican Party platform. The platform called for America to expand into ‘all the waste places of the earth’ and noted that Cuba was only ‘sparsely settled’.58


  Canadian case law has rarely dealt with the notion of terra nullius explicitly.59 Nonetheless, the implicitly understood imperial construction of Indigenous primitivism remains affixed to Indigenous institutions, laws, and economic activities. As Lindberg has so eloquently put it in Chapters 4 and 5, doctrinal understandings of Indigenous institutions, laws, and economic activities has mythologized Aboriginal peoples in Canada in some sort of undeveloped, individualistic, ideological terra nullius.


  In Australia, the application of the doctrine of terra nullius has perhaps been the most insidious. Politically and judicially, the doctrine of terra nullius was reiterated through until the early 1990s with disastrous consequences for the Indigenous Australians. Interestingly, as Behrendt explained in Chapter 6, this hard stance was not consistently thought appropriate. Some brave judges held otherwise. For example, in an 1829 decision of the Supreme Court of New South Wales, one judge held ‘… I know of no reason human, or divine, which ought to justify us in interfering with their institutions even if such interference were practicable’.60 In 1992, the High Court of Australia, in Mabo, finally overturned the doctrine of terra nullius. As discussed in Chapter 7, Justice Brennan, who wrote the leading judgment in the case, recognized that a continuing ‘injustice’ would eventuate if the common law were to continue to embrace terra nullius. The Court was not prepared to do this.


  In contrast to Australia, the history of terra nullius in New Zealand has not been so clear-cut. In 2003, New Zealand’s Court of Appeal stated that ‘New Zealand was never thought to be terra nullius’.61 However, the reasoning in the 1877 Wi Parata case is rife with terra nullius discourse. For example, the Court asserted that Māori had no form of civil government or any settled system of law, possessed few political relations to each other, and cited with approval Lord Normanby’s August 1839 despatch to Captain Hobson that Māori were ‘incompetent to act, or even to deliberate, in concert’.62 In describing the Māori tribes as ‘petty’63 and as ‘incapable of performing the duties, and therefore of assuming the rights, of a civilized community’,64 the Court essentially declared the country terra nullius. Moreover, the Crown’s assumption of ownership of the foreshore and seabed in 2004 is perhaps an example of a revived terra nullius claim. In 2004, the government passed legislation claiming ownership of land under salt water without due regard to compensation for Māori because it believed, as was argued by Paul McHugh, that the foreshore and seabed occupies a ‘special juridical space’.65 McHugh advanced this reasoning in the Waitangi Tribunal. For example, he asserted that:


  at common law, the Crown’s sovereignty over the foreshore and seabed amounts to a ‘bundle of rights’ less than full ownership; therefore, the common law doctrine of aboriginal title, which has effect because of and at the moment of acquisition of sovereignty, cannot recognize customary rights that are greater than those of the sovereign.66


  
    
  


  The Tribunal accepted this reasoning: ‘the law cannot recognise for Indigenous people what it does not recognize for the sovereign power. It is a variant of the legal maxim: you cannot give what you do not have.’67 In other words, the foreshore and seabed became terra nullius, only capable of Crown ownership.


  8. Christianity


  
    
  


  The religion of Europeans, English colonists, and American citizens was a significant aspect of Discovery. Under the Doctrine, non-Christian people did not have the same rights to land, property, sovereignty, and self-determination as Christians.


  The English Crown and colonists in North America overtly used this element against American Indians. The Crown called on the Christian God’s assistance and authority to colonize America, to claim Indian lands, and to expand the Christian flock by conversions. The colonies relied heavily on this element to justify their attempts to control Native people.68


  The United States and the original 13 states also used religion to justify dominating Indian nations and trying to assimilate Indians into American society. The United States, for example, turned over the operation of many reservations and the education of Indian children to Christian denominations, and even granted tribal lands to churches. In contrast, Indian religious beliefs and ceremonies were officially ridiculed, suppressed, and outlawed for over 100 years.


  In Canada, residential schools (affiliated with different Churches and supported by the Canadian government to varying degrees) were established on reserve to ensure that the tenets of the Doctrine were expanded and expounded to all Indian (and in some cases non-status Indians and Metis) students who attended them. Canada’s indoctrination of Indigenous youth occurred through a rigorous programme which, in many cases, required students to speak only English, participate in foreign religious rites and activities, cut their hair, and participate in economic activities geared at ‘civilizing’ them. Generations of Indigenous children unlearned the principles of good parenting, Indigenous citizenship and culture—an impact which continues to affect Indigenous nations to this day. Indian Act provisions banning potlatch and sundance ceremonies made Indigenous spiritualities Canadian illegal and many of the ceremonies were reported to be lost or have gone underground.


  In Australia, the need to civilize Aboriginal tribes was a convenient tool to assist with dispossession and the removal of Aboriginal people from their lands. It should be pointed out, however, that in the Australian context, while the Christianizing mission was used to promote the colonial agenda of expansion, religious groups were also some of the strongest advocates for the more compassionate and for the recognition of their rights.


  Similarly, in New Zealand, a significant component of colonization involved the mandate to Christianize Māori, including the banning of Māori religious beliefs and ceremonies.69


  9. Civilization


  
    
  


  The assumed superiority of Euro-American cultures and civilizations was an important part of Discovery. Euro-Americans thought that God had directed them to bring civilized ways and education to Indigenous peoples and to exercise paternalism and guardianship powers over them.


  From the beginning of North American explorations, the Crown and colonists justified the domination of American Indians and English legal rights on the assumption that they possessed the superior civilization and that Indians were savage barbarians. The American states and the United States also actively applied this Discovery element against American Indians. These governments attempted to destroy Indian people and their cultures, legal systems, and governments and make them into Euro-American clones. As one example, in 1895, the Republican Party platform stated the goal to expand America into ‘all the waste places of the earth’ because that would be a great gain ‘for civilization and the advancement of the race’.70


  The same ideology and actions were evident in Canada. For instance, in writing about the Indian Act, in Chapter 5, Lindberg asserted that the Canadian imperial legal regime imposed the imperial Doctrinal racialized philosophy: Indians are incapable of making governmental decisions related to their members/citizens. As this imposed legislative administration was predicated on beliefs about Indigenous inferiority and Canadian supremacy, those beliefs, in some ways, extend to the present day manifestation of the Indian Act.


  In Australia, the prevalent ideologies that assumed white racial superiority had a strong role to play in the dispossession of Aboriginal people and the failure to recognize their laws, governance structures, and rights. Not only did it provide the basis for arguments that Aboriginal culture was too primitive and uncivilized to be able to establish that there were laws or governance structures that could be recognized, it also assisted in supporting the view that it was inevitable that Aboriginal people, due to their inferiority, would eventually die out in the face of expanding European civilization. Aboriginal people in Australia were not just viewed detrimentally when compared to Europeans, there was also a view that, compared to other Indigenous peoples, Australia’s Aboriginal population was seen as being, in Darwinian terms, on the lowest rung of the evolutionary ladder.


  In New Zealand, this idea of civilization was inherent in many of the colonial actions. For instance, by the 1860s the colonial government had began to legislate against the use of Māori language, customs, and laws. The Māori Land Court was established with the express purpose to advance and civilize the Natives. The Court in the Wi Parata case justified not recognizing the Treaty of Waitangi or the doctrine of Native title because Māori were ‘barbarians’ and ‘uncivilised’. Today, this reasoning is no longer accepted as precedent. In 2003, the Court of Appeal overruled Wi Parata.71 No contemporary case law refers to Māori as uncivilized. Instead, the country is grappling with what it means if the government now accepts that all land in New Zealand was once owned by Māori. Currently, a comprehensive settlement process is taking place in New Zealand whereby the Crown is seeking to address and compensate for historical breaches of the Treaty of Waitangi.72


  10. Conquest


  
    
  


  This element asserts that Native lands and legal titles could be taken by military actions. The word was also used as a term of art to describe the rights Europeans gained automatically over Indigenous nations by making a first discovery. It was most overtly prevalent in the United States and New Zealand.


  The Crown’s grant of legal estates in America’s Indian lands illustrates the implied use of this element. For example, in 1751 English officials expressly used this element when they claimed that Indian tribes had lost the ownership of their lands due to supporting the French in a losing war. The colony of Connecticut made a similar claim for over a century that it acquired title to Indian lands due to its victory in the Pequot War of 1637.


  The US Articles of Confederation Congress also utilized the element of conquest after 1783–1784 when federal officials told tribes that they had lost the ownership of their lands due to fighting for the British in the Revolutionary War. Subsequently, this same Congress then expressly placed the element of conquest in the Northwest Ordinance of 1787, which stated that a ‘just’ war can take Indian title. In 1848, the US Congress then applied the Northwest Ordinance and the Discovery element of conquest to the Oregon Country.73 The US Supreme Court defined this element in 1823,74 and the federal courts have relied on it as part of Discovery ever since.


  Similarly, in New Zealand, particularly in the 1860s and 1870s, the British unleashed war on North Island Māori to take land. Legislation was passed to legitimize the taking of Māori land even in instances of British military defeats.75


  In Australia, there was strong resistance to the expansion of European colonies by Aboriginal people (and similarly in Canada). In Australia, while there were some early indications that members of the judiciary may have formed the view that Aboriginal people had an established and coherent system of laws that gave rise to a limited jurisdiction and were also sympathetic towards the position of Aboriginal people in light of their dispossession, it was firmly established within the colonial legal system by the 1830s that, as a consequence of British acquisition of Australia, Aboriginal people retained no legal rights to land or jurisdiction.


  11. Summary


  
    
  


  In sum, it is striking but not at all surprising how similar the use of the elements of Discovery is in the histories of Aotearoa New Zealand, Australia, Canada, and the United States. The comparative framework illustrates graphically just how deeply rooted the legal fictions of Discovery are in our legal systems. The Doctrine always has been, since European settlement, and is still today part of the property and constitutional law regimes of all four of our countries. While there are slight variations, the differences mostly arise from the different social and cultural contexts of the Indigenous peoples. For instance, even though there is a Treaty of Waitangi, Māori Land Court, and Waitangi Tribunal in New Zealand, the underlying tenor that the Parliament relies on to legitimize itself is the dialogue of covert Discovery, most recently evidenced in the Foreshore and Seabed Act 2004. Equally, notwithstanding hundreds of treaty promises by the United States to protect American Indian tribal property and Indian rights, and the US Declaration of Independence’s statement that ‘all men are created equal’, American history demonstrates the exact opposite treatment of American Indian governments, Indian people, and their property rights by the United States. This is similarly true for what happened in Canada and Australia.


  It is not surprising that the legal histories of Aotearoa New Zealand, Australia, Canada, and the United States in regard to their Indigenous peoples are so similar. This is a natural result of basing their conduct towards, and their claims against, the Indigenous people on the Doctrine of Discovery. In fact, we are surprised to find any differences at all between the applications of Discovery in our countries. The numerous similarities are to be expected because all four of our countries share very similar colonization stories. If one understands the international law Doctrine of Discovery, it makes perfect sense that the English colonists in these countries have applied the same international legal principles against Indigenous peoples in the ways that they did.


  Apparently, Europeans believed they possessed the only valid religions, civilizations, governments, laws, and cultures, and Providence must have intended that these people and their institutions should dominate Indigenous people in their countries. As a result, the governmental, property, and human rights of Indigenous peoples were almost totally disregarded as Discovery directed European colonial expansion in our countries. Even in modern times, these assumptions remain dangerous legal fictions.


  In focusing on the Doctrine of Discovery, this book has reinforced what we already know: ‘legal systems develop in close contact to others: new ideas may evolve within one line of tradition and then spread quickly, with great effect on other legal systems’.76 The similarities are rife between Aotearoa New Zealand, Australia, Canada, and the United States—countries in the northern and southern hemispheres—in their treatment of their Indigenous peoples and their definitions of the legal rights of their Indigenous citizens. The common understanding is potent and illustrates the complexity that will be involved in any efforts to decolonize the legal systems in English colonies such as these countries.


  C. Conclusion


  
    
  


  The comparative law framework adopted in this concluding chapter illustrates the pervasiveness of the Doctrine of Discovery on an international scale and more relevantly in our countries. Moreover, Discovery is not just an esoteric and interesting relic of our histories. It continues to impact Indigenous peoples today in Australia, Canada, Aotearoa New Zealand, the United States, and many other countries around the world. For example, the Doctrine continues to play a very significant role in restricting the property, governmental, and self-determination rights of Indigenous peoples. The cultural, racial, and religious justifications that led to the development of Discovery raise serious doubts about the validity of the continued application of the Doctrine in modern day Indigenous affairs. And, in returning to the opening remarks in our Introductory chapter, this history of English colonization and use of Discovery in the history and laws of our four countries is about the only explanation for why our four ‘liberal’ ‘democratic’ countries were the only ones in the world to vote against the Declaration on the Rights of Indigenous Peoples. The Doctrine of Discovery is a dangerous myth that must be acknowledged if ex-English colonies wish to realize respectful reconciled relationships with their Indigenous peoples.
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