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Preface to the Second Edition

In the ten years since this book was published, we are tempted to say that
everything is the same and everything is different when it comes to church-
state issues in the United States, the Netherlands, Australia, England, and
Germany. One of our purposes in writing the first edition of this book was to
stress that the manner in which the United States resolves religious freedom
and religious establishment issues is distinctive when compared to the prac-
tices of other political democracies. Like its predecessor, this edition reaches
that same conclusion: the United States is exceptional among political
democracies in how it approaches such issues as the reach and meaning of re-
ligious free exercise rights, the place of religion in public schools, state sup-
port for religious schools, and government money going to religious non-
profit social service agencies. What also remains the same ten years later is
the importance of inherited church-state institutions and practices in resolv-
ing contemporary issues. The names of some of the religious groups have
changed over time, as have the specific religious freedom and establishment
issues in question, but the church-state practices of the past continue to cre-
ate a powerful stream that shapes the contours of the current debate.

On the other hand, the world of religion and politics in these five coun-
tries is radically different from what it was ten years ago. Most notably, the Eu-
ropean states and Australia have become more religiously pluralistic than at
any time in these countries’ histories. This is largely a consequence of immi-
gration, particularly the immigration and settlement of large numbers of Mus-
lims and other religious minorities into the Netherlands, Australia, England,

vii
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and Germany. Ten years ago, political conflict around religion in Europe
seemed to some a thing of the past, a relic of a bygone era when religion had
cultural sway and political power, but a factor that would continue to recede
as secular forces took over. Secularism remains a powerful force in western Eu-
rope and Australia, but the repoliticization of religious disputes in each of the
countries in our study negates the naive assumptions that religion would
somehow disappear as a political variable. Issues that were barely on the hori-
zon ten years ago, such as state aid to Islamic schools, the teaching of religions
other than Christianity and Judaism in public schools, and the meaning of
freedom for non-Christian religious minorities are now at the forefront of pol-
itics in the Netherlands, Australia, England, and Germany. In this way, Aus-
tralia and Europe have come to look more like the United States, where reli-
gion was and remains an important political variable.

In revising the first edition, we benefited greatly from the advice of vari-
ous people who read drafts of our chapters and made very helpful comments.
In particular, we would like to thank Michael Hogan, Gerhard Robbers,
Chris Janse, and Sophie C. van Bijsterveld. We would also like to acknowl-
edge the support of our colleagues at Pepperdine University and the Henry
Institute of Calvin College who assumed more than their fair share of ad-
ministrative tasks while we shut ourselves in our offices working on our man-
uscript. The book would not have been possible without the numerous in-
terviews we conducted with activists and scholars in each country for this
project. In every case, those interviewees were generous with their time,
helpful with their insights, and gracious in more ways than we can possibly
recount. Finally, we wish to thank the staff at Rowman & Littlefield for en-
couraging us in this second edition and for being patient when we were run-
ning up against, and even past, deadlines. In particular, we owe Susan
McEachern a debt of gratitude for her patience and support.

At home, we continue to receive loving support for our efforts, but we also
get the necessary encouragement to leave the world of church and state be-
hind in order to involve ourselves in the daily lives of our respective families.
Our families richly deserved the dedication to the first edition of the book,
and we are happy to rededicate this volume to them as well.



Preface to the First Edition

American society continues to be deeply divided on the question of the
proper relationship between the institutions of church and state. Almost
every year the Supreme Court is marked by sharp divisions in the church-state
cases that come before it, divisions that mirror the disagreements and contro-
versies of the broader American society. It was while we were discussing
church-state practice in the United States that it occurred to us that a com-
parative analysis of how other western pluralistic democracies resolve church-
state tensions might shed new light on this enduring issue in American poli-
tics. This book, then, is a comparative study of church-state policy in the
United States, the Netherlands, Australia, England, and Germany. We do not
pretend that this book will resolve a political debate in the United States that
is as abiding as it is frustrating to the groups and individuals involved in it, but
it is our hope that it will provide a different perspective on it.

As we delved further into the study of these five countries, we were struck
at how contemporary church-state practice had much to do with each na-
tion’s unique history and cultural assumptions about the proper place of reli-
gion in public life. This book is not an apology for the church-state practice
in any one of these countries, but we have attempted to be sensitive to each
nation’s particular history in the story we have told. At the same time, our
study has convinced us that sufficient similarities in the church-state experi-
ences of the five countries exist that allow us to make some general conclu-
sions that would apply to each. Democracies, we believe, can and should
learn from each other.
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The lessons these countries offer are particularly important now. Increas-
ing levels of religious pluralism in the modern world raise tensions among re-
ligious groups and challenge the inherited church-state models of the nations
in our study. In addition, the growth of the welfare state has led to an ex-
pansion of government involvement in almost all aspects of society, includ-
ing religious life, and threatens to undermine past relations between religious
and political institutions.

We are convinced that the answer to these growing conflicts is to be found
in a church-state policy that is genuinely neutral among all religious groups
and between religious and secular perspectives generally, and that accommo-
dates and promotes the religious pluralism that is a natural feature of each na-
tion. We do not believe that the state can attain genuine neutrality, or even-
handedness among religious and secular groups in society, with a
church-state policy that supports only some religious groups and practices but
not others, nor through a no-aid-to-religion standard that ends up favoring
secular over religious perspectives. Either of these policies would violate the
standard of government neutrality that we believe should lie at the heart of
a country’s church-state policy. It is to the extent that the five nations in our
study fall short of this goal that we are critical of their practices, while it is to
the degree to which each attains this evenhandedness that they serve as a
model from which we hope to draw some lessons.

We have received assistance and cooperation from many people in our re-
search for this book. We would like to thank the dozens of people whom we
interviewed in each country for our study. They gave freely of their time and
expertise, provided us with invaluable insight about the church-state prac-
tices of their countries, and were a constant source of support with the hos-
pitality they extended to us. We also owe a considerable debt to the follow-
ing people who read portions of the manuscript and gave numerous
suggestions that helped us avoid errors and generally strengthened the book:
J. P. Balkenende, Sophie van Bijsterveld, Gary Bouma, Stanley Carlson-
Thies, Lothar Coénen, Michael Hogan, Cees Klop, Frans Koopmans, George
Moyser, Jgrgen Rasmussen, Gerhard Robbers, and Jerry Waltman. We also
would like to thank Lothar Cénen for his help in arranging for many of the
interviews in Germany. The blame for any remaining errors of fact or inter-
pretation is, however, ours alone. Stephen Wrinn, our editor at Rowman &
Littlefield, provided just the right combination of encouragement and sug-
gestions to strengthen our manuscript, and he wisely selected an outside re-
viewer for the book who read the entire manuscript carefully and made very
helpful comments. We would also like to thank the American Political Sci-



Preface to the First Edition —~ xi

ence Association and Pepperdine University for providing us with grant
money for travel to each of these countries.

Finally, we would like to thank our families for their constant love, moral
support, patience, and interest in our work: our wives, Jane and Mary, and
our children, Katharine and David, and Martin and Kristin. They all richly
deserve the dedication of this book.






CHAPTER ONE

Introduction

From Plato’s discussion of religion in the Laws, to the conflict between Pope
Gregory VII and King Henry IV in the Middle Ages, to present-day debates
about the proper role of religious groups in the making of public policy, the
world has seen no lack of debate and discussion about how two of the most
powerful and longest lasting of human institutions—the church and the
state—are to relate to each other.! Religion is such a pervasive, deeply in-
grained aspect of human existence that few, if any, examples can be found of
human societies in which religion does not play a prominent role. Similarly,
government is such an omnipresent feature of human societies that again
few, if any, examples can be found of human societies with no political or
governmental frameworks. As a result of the enduring presence and power of
both the church and the state in all human societies, one of the perpetual is-
sues with which all societies must struggle is how these two vital spheres of
human endeavor should relate to each other.

This book explores how five western liberal democracies—the United
States, the Netherlands, Australia, England, and Germany—have sought
to deal with this issue. All five are successful, stable, democratic nations,
yet they have approached the question of church-state relations in different
ways. In the United States church-state issues have remained on the front
burner of discussion and debate. There are interest groups committed to one
side or the other of church-state questions, Congress struggles each year with
constitutional amendments that seek to change the ground rules of church-
state relations, issues such as prayer in public schools regularly enter into
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presidential campaigns, and almost every year the Supreme Court decides
church-state cases marked by closely divided decisions and at times embar-
rassingly vitriolic opinions. In the other democracies considered here, new,
challenging church-state issues are being raised by changing immigration pat-
terns that have brought sizable numbers of Muslim and other non-Christian
immigrants into them, creating significantly greater religious pluralism. How
well are preexisting church-state practices able to recognize and accommodate
these religious newcomers? The rise of a small, but real, violence-prone Is-
lamist movement within Islam has also posed new challenges to old church-
state arrangements. This book compares the approaches these five western
democracies are pursuing in church-state relations. Our goal is to give new
guidance to all democracies and to the United States in particular in their at-
tempts to relate church and state to each other in a manner that is support-
ive of their citizens’ religious freedoms and the role of religion in them.

Exploring the issue of church-state relations in these countries has taken
on a new importance because there is increasing talk of devolving certain ac-
tivities and programs previously run by government agencies to private, usu-
ally nonprofit organizations, many of which have a religious history or ori-
entation. In the United States this trend can be clearly seen in President
George W. Bush’s faith-based initiative.2 As western governments look to
private, often religiously based organizations to play larger roles in society,
questions of church and state are bound to be magnified. If programs and ac-
tivities that were previously run by government agencies are to devolve to
private, religiously based agencies, usually with accompanying governmental
funds, are their religious orientations likely to be toned down or eclipsed?
Should they be? If religiously based agencies are excluded from governmen-
tal funding programs—as is largely done in the United States in the case of
elementary and secondary schools—is that a form of discrimination against
religious entities? These questions are not new. What is new is that if gov-
ernments are to move in the direction of public policies that depend more
and more heavily on private agencies for education, welfare, health, and
other services, these questions will come to be written much larger than they
have been in even the recent past.

In this introductory chapter we set the context for our study by first con-
sidering three basic church-state questions that repeatedly arise in demo-
cratic polities. In subsequent chapters we explore how each of the five coun-
tries has responded to these questions. The next section sets out a basic
religious liberty goal that we use as a standard against which to evaluate the
strengths and weaknesses of the five countries’ approaches to church-state is-
sues. The third section describes three models of church-state relationships,
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and the final section explains why we selected these five democracies for this
study.

Three Questions

Questions of church and state have often proven contentious even in stable,
successful democracies. More specifically, there are three very basic questions
that, at various points in history and today as well, have confronted demo-
cratic societies. One question is: How far can a democratic polity go in permit-
ting religiously motivated behavior that is contrary to societal welfare or norms?
There is general agreement that when the exercise of religious freedom by
one group has the effect of endangering the health or safety of others or of
significantly disrupting the smooth functioning of life lived in society, the
claims of religious freedom must yield to the welfare of the broader society.
On this basis, most western democracies require, for example, religious bur-
ial practices to meet normal health standards and those organizing religious
processions on public streets to obtain the normal permits regulating the tim-
ing and size of such processions. But this leaves many questions. How serious
must the threat to public health and safety be before the government insists
that even religiously motivated practices must be curtailed? How significant
must the disruption to the normal functioning of society be before govern-
ment has a right to limit or forbid a religiously motivated practice?

There is also the matter of religious groups violating deeply held socie-
tal norms. Modern democracies—no matter how committed to religious
pluralism—would not allow human sacrifice, even if it were part of a group’s
sincere religious beliefs. Allowing human sacrifice would so violate such
deeply held norms as respect for human life that society would be torn apart
if it were allowed in the name of religious freedom. Democratic societies that
are fully committed to freedom of religion have decided there are certain
norms or values so fundamental to human existence and so deeply held that
religion cannot be used as a basis for their violation. In such cases religion
must yield to the claims of the broader society and its values. When religious
groups violate those principles the force of law can be brought to bear on
them. The political order sometimes outlaws and punishes certain religiously
motivated practices.

Here also questions arise over where to draw the line between practices
that are legally permissible and impermissible in the name of religion. Hu-
man sacrifice may be out, but what about polygamy—a burning issue in nine-
teenth-century America. Or today what about female circumcision—or fe-
male genital mutilation, as its opponents term it? It is practiced by certain
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African cultures as a religious rite, but should it be allowed when their mem-
bers are living in western societies? Or what is to happen when Muslim
schools in western societies teach attitudes and values—such as those relat-
ing to the role of women in society—that are today rejected by those soci-
eties! These are not trivial questions. Religious freedom is a fundamental
freedom. Many Americans, when referring to religious freedom as the “first
freedom,” have more than its location in their Bill of Rights in mind. The
horrors of religious wars and of western societies burning religious heretics at
the stake not that many years ago stand as vivid testimonies to the impor-
tance of religious freedom. Let no one take it for granted or look lightly on
attempts even to nibble away at its fringes.

But societal unity and welfare are also of crucial importance. What makes
a society into a society is much more than a conglomeration of persons oc-
cupying the same territory. Instead, a society is marked both by cooperative
efforts promoting societal welfare that make possible life lived in a complex,
interdependent society and by shared values, myths, and memories that lead
persons to identify themselves as a people. It is as persons identify themselves
as members of a common society that cooperative tasks, sacrifices for the
larger good, and other basics of human civilization are made possible. When
common values and beliefs of a fundamental nature are shattered, or when
some persons’ practices endanger and disrupt the lives of others, society is
threatened with disintegration: at best, cooperation is made difficult and, at
worst, barbarism and civil war result. Post—-Saddam Hussein Iraq stands as an
early-twenty-first-century symbol of the horror that can result when bonds of
respect and civility are absent.

In addition, something more than societal unity may be at stake. Many
theorists have contended that free, democratic government is finally depen-
dent upon a populace with certain internalized values and habits of the mind.
Clinton Rossiter once wrote, “It takes more than a perfect plan of govern-
ment to pursue ordered liberty. Something else is needed, some moral prin-
ciple diffused among the people to strengthen the urge to peaceful obedience
and hold the community on an even keel. . . . [Democratic] government rests
on a definite moral basis: a virtuous people.” If, in fact, a “virtuous people”
is essential for a successfully functioning democracy, any movements—
including religious ones—that work to build up a sense of virtue or morality
among the public and that teach respect for the welfare of others become cru-
cial for a healthy democracy, and any movements that undercut or subvert a
sense of virtue, morality, and consideration for others pose a significant
threat to democratic government. Does democratic self-preservation thereby
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mean religious movements that undercut a sense of public virtue and moral-
ity, or that subvert respect for the welfare of others, should not receive reli-
gious freedom protection? Germany, Australia, the Netherlands, and Eng-
land are all struggling with this question as they work to balance the religious
freedom of their Muslim citizens—a small number of whom seem to be re-
sisting assimilation into the majority culture—with the need for national
unity resting on liberal democratic values.

In short, religious freedom, on the one hand, and shared values and beliefs
and public health and safety, on the other hand, are enormously important.
Political theorist Will Kymlicka highlights this need for balance when he
writes that “any plausible or attractive political theory must attend to both
the claims of ethnocultural minorities and the promotion of responsible dem-
ocratic citizenship.”* The stakes in resolving the question of how far a polity
can go in permitting behavior contrary to societal welfare and norms that is
justified on the basis of religious beliefs are indeed high.

This leads to the second basic question related to religion and society that
confronts democratic polities today: Should the state encourage and promote
consensual religious beliefs and traditions in an attempt to support the common wval-
ues and beliefs that bind a society together and make possible limited, democratic
government? This is the positive version of the first question just raised.

If certain shared values are crucial for societal unity and democratic gov-
ernance, should government perhaps not only oppose those religious prac-
tices and movements that would undercut those values, but also encourage
these values in a positive manner through the promotion of certain consen-
sual religious values and symbols? As we will see more fully later, in nine-
teenth-century America the common schools were seen as being extremely
important precisely because they taught not only knowledge and skills but
also values and beliefs. Horace Mann and his fellow New England school re-
formers saw the common school as the key device by which democracy would
be safeguarded in the face of a rising tide of uneducated frontier farmers and
millions of immigrants from foreign lands. Thus Bible reading, prayers, and
moral lessons were an integral part of the common school. It was a consen-
sual, civil religion that marked the common schools, but it was thought cru-
cial that the state play an active role in supporting and propagating religion
of this sort. In England today the established Church of England is often seen
as important in inculcating a sense of national unity, honor, and morality
that is crucial for free, democratic government. But when the state supports
religion of this sort, does it perhaps violate the norm of religious freedom for
all? After all, there are many people holding to distinctive, minority religious
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beliefs or to clearly secular worldviews who are left out of a consensual civil
religion. They may very well see a state-supported consensual religion as un-
dermining their own faith or secular worldview.

A third basic question emerges from a fundamental fact of life in all in-
dustrialized, urbanized western democracies: the expansion of the modern ad-
ministrative state into almost all areas of life. Whether it is economic regu-
lation and stimulation, health care, education (from preschool preparatory
programs to postdoctoral fellowships), care for the elderly, land-use planning
and zoning, radio and television licensing and regulation, preservation of his-
torical sites, or regulation of abortion and other health services, the modern
administrative state is active in regulating, supporting, and providing ser-
vices. But almost all the areas just cited as examples of state activity are also
areas in which religious communities have been and continue to be active.
This leads to the question: When religious groups and the state are both active in
the same fields of endeavor, how can one ensure that the state does not advantage
or disadvantage any one religious group or either religious or secular belief systems
over others? If the state, for example, collects taxes from the entire population
in order to fund its own schools and to help fund the programs of the schools
of the traditional, well-established religions, but does not fund the schools of
newer, nonmainstream religions, is it not advantaging some religions and dis-
advantaging others? Or if the state funds its own secular social service pro-
grams and those of secularly based nonprofit agencies, but leaves religiously
based groups involved in the same social service programs to struggle on
without state help, is not religion clearly being disadvantaged? But if the
state inserts religion into its own activities or funds the activities of religious
groups, does it not run the risk of favoring one religious group over another
or of favoring religion over secular belief structures? As the modern state has
entered more and more areas to regulate, fund, or provide services, questions
of evenhandedness among all religious groups and between secular and reli-
gious groups arise.

In the following chapters we consider how the five countries whose
church-state principles and practices we have chosen for analysis have re-
sponded to these three questions.

A Basic Goal

In discussing and at some points suggesting answers to the three questions
raised in the prior section, we hold to the basic ideal or goal of governmen-
tal neutrality on matters of religion. We define neutrality as government nei-
ther favoring nor burdening any particular religion, nor favoring or burden-
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ing religion as a whole or secular systems of belief as a whole. Governmental
religious neutrality is attained when government does not influence its citi-
zens’ choices for or against certain religious or secular systems of belief, either
by imposing burdens on them or by granting advantages to them. Instead,
government is neutral when it is evenhanded toward people of all faiths and
of none. This concept of state neutrality on matters of religion is what the
American legal scholar Douglas Laycock has termed substantive neutrality and
what Stephen Monsma calls positive neutrality.> Laycock describes substantive
neutrality as being achieved when the government minimizes “the extent to
which it either encourages or discourages religious belief or disbelief, practice
or nonpractice, observance or nonobservance.”®

We believe this goal takes precedence over any specific theory or means
that at one time or another and in one polity or another has been put for-
ward to structure church-state relations, such as an established church, a
multiple establishment, no aid at all for religion, a wall of separation between
church and state, and financial support for a wide range of religious expres-
sions. All these and more have been tried and implemented at one time or
another in the democracies considered here. But we believe none of them
should be taken as ends or goals in themselves. The appropriate goal should
be governmental neutrality toward all religious groups and toward religion as
a whole and secular worldviews as a whole. That is the standard against
which specific church-state principles and theories, or specific means to im-
plement those principles and theories, should be judged. It is when this goal
of neutrality is fully realized that the moving words of U.S. Supreme Court
Justice Potter Stewart take on life and meaning: “What our Constitution in-
dispensably protects is the freedom of each of us, be he Jew or Agnostic,
Christian or Atheist, Buddhist or Freethinker, to believe or disbelieve, to
worship or not worship, to pray or keep silent, according to his own con-
science, uncoerced and unrestrained by government.”?

This basic goal or ideal of governmental neutrality on matters of belief—
whether religiously or secularly based—is largely in keeping with the liberal
tradition within western society, yet differs in some important ways from that
tradition. That tradition emerged on the western scene in the eighteenth-
century Enlightenment, received a concrete manifestation in the French
Revolution, was a strong social and political movement in the nineteenth
century, and is a very active force down to today in all five democracies con-
sidered here.8 In fact, in a generalized way one can say that virtually all of
western society today is liberal. Individual rights are universally respected (in
theory and usually in practice), inherited class distinctions are not seen as
giving special political prerogatives, the principle of “one person, one vote”
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is the norm, and selecting political leaders by free, competitive elections is
fully accepted. In the sense of holding to principles such as these, all five of
the countries included in this book are liberal democracies.

Liberalism can, however, also be seen as a more specific, philosophical
theory or movement. Liberalism in this sense is often referred to as Enlight-
enment liberalism. It reacted with horror to the religious wars of the seven-
teenth century and to the often conservative nature of religious bodies that
supported hereditary privileges and authoritarian government and opposed
democratic reforms. Liberals placed great faith in human reason, believing
that if people were freed from existing economic, political, and religious con-
straints they could, through the exercise of their reason, reach a consensus
on the virtues and institutions needed for a free and prosperous society. Re-
ligion in its particular manifestations was seen as rooted in authority and su-
perstitions and—when brought into the political arena—as a dangerous
force, since it would work to divide society and become a basis for one group
to use the political order to force its will onto others. On the other hand, ba-
sic, consensual religious beliefs were both discoverable by human reason and
adequate to construct a free, prosperous society. Enlightenment liberalism
believed religion in its particular manifestations should be banned from the
public realm as a dangerous, divisive force; it saw religion in its rational, con-
sensual manifestation as potentially having a positive, unifying role to play
in the public realm.

Enlightenment liberals, therefore, typically called for a strict separation of
church and state. They believed such a separation would spare the state from
the dangerous divisions particularistic religion posed, yet would not harm
particularistic religion, since it would continue to flourish in the purely pri-
vate realm. Religious belief was something that people would be free to ex-
press in their private lives, but was of no concern to the state. The state
would thereby be neutral on matters of religion. It would neither help nor
hinder any particular religion. The state would only support and identify
with rational, consensual religious themes, such as duty, honesty, responsi-
bility, and respect, on which all religions and even all reasonable nonreli-
gious people agreed. It thereby equated government neutrality on matters of
religion and strict church-state separation. This meant Enlightenment liber-
als also saw religious freedom as being wholly a negative freedom, that is, as
consisting of the right to be free from government restrictions or restraints
on one’s exercise of religion. They, for the most part, did not see it as also
containing an element of positive freedom, that is, as requiring certain posi-
tive governmental actions that would make it possible for people to live out
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their religious faiths. All that was necessary for people to be fully free was for
government to stay out of religious affairs.’

Enlightenment liberalism was often at odds with the existing church au-
thorities, since they resisted both the liberals’ theoretical assumptions and
the practical political consequences of those assumptions. This meant En-
lightenment liberalism often had an anticlerical nature. Today it is some-
times forgotten that the French Revolution was as much a revolution against
the organized church and social class privileges as it was a revolution against
an authoritarian monarchy.

All five countries considered in this book had strong Enlightenment lib-
eral movements, and the story of church-state relations in each of them is to
a significant degree the story of the varied ways in which the conflict be-
tween the Enlightenment liberals and opposing movements played out. We
return to this issue in subsequent chapters.

The concept of governmental neutrality on matters of religion as defined
earlier in this section is clearly in the tradition of liberalism as a generalized
force in western societies, but differs in some important respects from the as-
sumptions and beliefs of Enlightenment liberalism. Enlightenment liberalism
rested on three interrelated assumptions: that particularistic religion could be
safely assigned to the purely private sphere without infringing on the reli-
gious beliefs and practices of its adherents, that a public realm stripped of all
religious elements would be a neutral zone among the various religious faiths
and between religious and secular belief systems, and that religious freedom
would flourish in the absence of governmental restraints and with no need
for positive governmental actions to equalize the advantages enjoyed by reli-
gious and secular groups. On the basis of these assumptions the Enlighten-
ment liberal perspective equates strict church-state separation and govern-
ment religious neutrality.

These liberal assumptions, however, are coming under increasing attack in
today’s world. As Robert Bellah and his associates have written: “Yet religion,
and certainly biblical religion, is concerned with the whole of life—with so-
cial, economic, and political matters as well as with private and personal ones.
Not only has biblical language continued to be part of American public and
political discourse, the churches have continuously exerted influence on pub-
lic life right up to the present time.”10 As will become clear as this book pro-
gresses, the religious communities of all five countries considered in it are con-
cerned with a wide range of public policy questions and are active in
providing education, health care, and other social services. If indeed religion
has a strong public facet to it and if religious groups, as well as government,
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are involved in providing educational, health, and social services, the En-
lightenment liberal belief that limiting religion to the purely private realm
leads to state neutrality on matters of religion is simply not accurate. If this is
the case, removing all religious elements from the public sphere and seeing re-
ligious freedom as requiring no positive steps to recognize or support religion
are, at the least, drawn into question. That is why earlier in this section we
defined government neutrality not in terms of strict church-state separation
or any other specific church-state arrangement, but in terms of an evenhand-
edness among people of all faiths and of none. We view neutrality in terms of
government not influencing by its actions its citizens’ choices for or against
any particular religious or secular system of belief. It should neither advantage
nor burden religion. We do not assume that withdrawing all government sup-
port for particularistic religion, extending government support for generalized,
consensual religion, or merely removing all government restraints on the ex-
ercise of religion necessarily equates to neutrality.

Three Models

Even a cursory look at church-state relations in the five democracies to be
considered reveals that they all have followed different church-state policies.
In thinking more systematically about church-state relations in these coun-
tries and in organizing the mass of observations we will be making, it is help-
ful to think in terms of three basic models of church-state relations that mod-
ern, western democracies have followed. None of the five countries under
review here follow any one of these models in a pure form, but starting out
with these three models in mind helps to organize and focus the many ob-
servations we make.

One model is the strict church-state separation model. Under this model—which
traces its roots to the Enlightenment liberal view of society and politics—
religion and politics are seen as clearly distinct areas of human endeavor that
should be kept separate from each other. Religion is seen as a personal, pri-
vate matter, best left to the realm of personal choice and action. When reli-
gion and politics are mixed—with either the state dictating religious beliefs
or practice or religion using the state to advance its cause—both religion and
politics suffer. The state should be neutral on matters of religion and this
neutrality is assumed to be achieved best by keeping religion and politics sep-
arate. Those who support this model point to the religious wars of the sev-
enteenth century and present-day religious strife in the Middle East and else-
where as examples of what happens when religion and politics mix. Of the
five countries under consideration here the United States comes the closest
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to following the strict separation model, although as we will see it has re-
cently been moving away from this model.

A second model—at the opposite end of the continuum from the church-state
separation model—is the established church model. Under this model the state
and the church form a partnership in advancing the cause of religion and the
state. Church and state are seen as two pillars on which a stable, prosperous
society rests. The state provides the church with recognition, accommoda-
tion, and often financial support; the church provides the state with an aura
of legitimacy and tradition, recognition, and a sense of national unity and
purpose. In present-day modern democracies it is usually seen more as a tra-
ditional, innocuous, but also helpful holdover from earlier times, than as a
living, vibrant church-state model essential in today’s world.

Religious establishment can take several different forms. It can, first, be ei-
ther formal or informal. In formal church establishments the government
recognizes and supports one particular church or denomination, and while
other religions are tolerated, they clearly do not occupy the favored position
the established church does. Religious establishment may also be more in-
formal in nature. Here one particular church is favored by the state, and that
church supports the existing political order, but both occur not because of
formal, legal provisions, but because of certain informal forces such as those
of tradition or the overwhelming numerical or cultural strength of one reli-
gion. Church establishment can also be marked either by only one particular
established church or by a system of multiple church establishment. Under
the latter system, the state seeks to favor and work with two or more favored
religious bodies. Here the state may promote a generic “religion-in-general”!!
that is more of a civil religion, supportive of the state and its traditions, than
a particularistic faith. Of the five countries considered in this study, England
is the only one with a formally established church, although some observers
would make the case that in Germany there is an informal multiple estab-
lishment.

The third church-state model is the pluralist or structural pluralist model.!? Un-
der this model “society is understood as made up of competing or perhaps
complementary spheres.”’® Included among these spheres or realms of socie-
tal activities are education, business, the arts, and the family—and religion
and government. These spheres have distinct activities or responsibilities,
and they are to enjoy autonomy or freedom in their efforts to fulfill them. But
it is crucial to note that the pluralist model sees religion not as a separate
sphere with only limited relevance to the other spheres as the liberal strict
separationists do, but as having a bearing on all of life. Pluralists also stress
the existence of secular perspectives or worldviews that play a similar role to
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religion in society. “Pluralism is a matter of political respect by the state for
the many world views held by the different kinds of institutions that fulfill
the differentiated needs of a free society.”'* Government is not to take sides
among the plurality of religious and secular worldviews swirling about in so-
ciety. It is to seek equal justice for all of them, with justice essentially defined
as giving them all their freedom and neither advantaging or disadvantaging
any of them. The Netherlands is probably the clearest example of a country
that has self-consciously sought to follow this model. Germany—in addition
to possessing some aspects of the multiple, informal establishment model—
and Australia also possess some features of this model.

In the following chapters we describe church-state relations in the five coun-
tries and seek to classify the five countries in terms of these three models, even
while recognizing that none of them are pure examples of any of them.

Five Stable Democracies

As explained earlier in the chapter this book explores how five stable, west-
ern, liberal democratic countries have sought to respond to key questions
posed by the intersection of those two great human institutions: the church
and the state. We believe the five countries chosen for our study to be partic-
ularly well suited for our purposes for three basic reasons. First, they are all sta-
ble democracies whose successful commitment to religious freedom is gener-
ally recognized. Germany has the Nazi regime in its past and the eastern part
of the country emerged from an oppressive communist past only recently, but
for fifty years West Germany—into which East Germany was absorbed—has
been recognized as part of the family of liberal western democracies. Thus the
five countries selected fit our purpose of wishing to explore how polities rec-
ognized as mature, successful democracies have dealt with the issue of
church-state relations.

Second, all five countries are religiously pluralistic, with predominantly
Christian traditions, both Protestant and Catholic, but also with many
smaller religious minorities. In the case of Germany and the Netherlands
Protestants and Catholics are today about numerically equal, but in those
countries Protestants have been dominant in a social and political sense
through most of the modern era, and thus it was the Protestants that set the
tone or played the dominant role in working through church-state issues. In
all five there is a religious pluralism, characterized by large numbers of both
Catholics and Protestants, and the Protestants in turn are divided into a va-
riety of groups. Also, each of these countries has come to be marked in re-
cent years by sharply increasing numbers of adherents of non-Christian
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faiths—and especially the Muslim faith—and people of no religious faith.
Religiously, all five nations are indeed facing the challenge of pluralism.

A third characteristic of the five countries is that, despite their similar cul-
tural, Christian heritages, they have chosen distinctly different approaches to
church-state issues. England has an officially established church; the United
States has followed a route emphasizing strict church-state separation; Aus-
tralia has constitutional provisions very similar to those found in the Amer-
ican Constitution but has interpreted and implemented them in a quite dif-
ferent manner; the Netherlands is known for following a self-conscious
policy of religious pluralism; and Germany, although not having an officially
established church, has a long history of close cooperation between the state
and the church. Thus the five countries are not carbon copies of each other.
They offer a rich texture of differences that make them excellent subjects for
comparative study.

Each of the following five chapters deals with one of the five countries and
follows the same basic outline. Each chapter first gives a brief description of
some salient characteristics of the nation and next gives an historical sum-
mary of church-state relations in that country. Church-state relations have
clearly been shaped by the unique history of each country, and this section
seeks to explain these unique sets of circumstances and how they have led to
certain theories, assumptions, and mind-sets that have guided church-state
relations in that nation. Each chapter then considers how—in light of its his-
tory and its church-state theories and assumptions—the country has handled
the issue of the free exercise of religion, especially for minority religious
groups. Then the chapter considers how the country has dealt with the issue
of state accommodation of and support for religion, with special attention
being paid to public policies as they relate to issues of education and reli-
giously based social service organizations. The final section of each chapter
offers some concluding observations and evaluations of the country’s church-
state policies.
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CHAPTER TWO

The United States:

Strict Separation under Fire

In 1947 the U.S. Supreme Court declared in ringing words:

No tax in any amount, large or small, can be levied to support any religious ac-
tivities or institutions, whatever they may be called, or whatever form they
may adopt to teach or practice religion. Neither a state nor the Federal gov-
ernment can, openly or secretly, participate in the affairs of any religious or-
ganizations or groups and wvice versa. In the words of Jefferson, the clause against
establishment of religion by law was intended to erect “a wall of separation be-
tween church and state.”

Later the Court went on to insist that the wall between church and state
“must be kept high and impregnable.”” There is, however, more than a little
irony in the fact that the Court decided—after articulating these ringing
words of strict, even absolute, church-state separation—that the First
Amendment allows government to aid religious schools in the form of subsi-
dies to transport children to them. As one of the dissenting justices com-
plained, the Court’s decision reminded him “of Julia who, according to By-
ron’s reports, ‘whispering “I will ne’er consent,”—consented.”

There is much in this early decision that typifies the Supreme Court’s ap-
proach to church-state issues. It made “no aid to religion” the key principle
guiding its interpretations of the First Amendment’s religious freedom lan-
guage, but time and again it finds itself unable to hold strictly to that princi-
ple in actual practice. Yet it cannot agree on legal principles that clearly ar-
ticulate when no aid to religion ought to be followed and when and under

15
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what conditions other principles should take precedence. In fact, in recent
years that principle has begun to crumble even while it continues to exert in-
fluence. This has resulted in a series of church-state decisions in which the
Court has been closely divided and, as one Court observer expressed it, by
“contradictory principles, vaguely defined tests, and eccentric distinctions.”*

This chapter explores the American approach to issues of church and
state, noting the strong commitment to strict church-state separation, efforts
in practice sometimes to hold firm to it and sometimes to modify it, and the
resulting state of affairs. We do so in six sections. First, we give relevant in-
formation on the American society and political system, next we give some
necessary historical background. The next three sections consider free exer-
cise theories and practices, establishment theories and practices as they re-
late to education, and establishment theories and practices as they relate to
other issue areas. Finally, we make some concluding observations.

The Nation

With a population of three hundred million drawn from most of the other
nations of the world, the United States is by far the most populous and most
diverse of the five countries considered in this book. It is also a stable de-
mocracy. The United States has the oldest written constitution in the world,
and its religious freedom protections are thereby the oldest written constitu-
tional protections of religion.

Two characteristics of the American people are especially relevant to this
study and worth noting. The first of these is the great religious diversity of
the American people, a diversity that is clearly greater than that of the other
countries considered in this book. From the founding of the nation through
the nineteenth century the United States was an overwhelmingly Protestant
country. There was diversity within this Protestantism, but by the mid-nine-
teenth century the large mainline denominations—Methodists, Presbyteri-
ans, Congregationalists, Episcopalians, Baptists, and Lutherans—dominated
the religious life of the nation. Since then much has changed. The mainline
denominations are aging and rapidly declining in numbers, and both conser-
vative, evangelical Protestants and Roman Catholics now surpass mainline
Protestants in numbers and perhaps in cultural and political influence. Nu-
merically, approximately 18 percent of the population can be considered
white mainline Protestants, 26 percent white evangelical Protestants, 7 per-
cent black Protestants, and 24 percent Roman Catholics.” Equally impor-
tant, the social and educational gap that once existed between Catholics and
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Protestants has closed and evangelical Protestants, constituting about one-
fourth of the American electorate, are clearly a potent political force.

Adding to American religious diversity is the 2 percent of the population
that is Jewish, the 2 percent that is Mormon, and the 0.6 percent that is Mus-
lim.® Muslims are a smaller percentage of the population in the United States
than in the other four countries considered in the book. More importantly,
they are “largely assimilated, happy with their lives, and moderate with re-
spect to many of the issues that have divided Muslims and Westerners around
the world.”” A 2007 survey showed that only 2 percent of American Muslims
fell into the low-income category, and 71 percent agreed that most people
who want to get ahead in the United States can do so if they are willing to
work hard.8

Secularists—those without any religious affiliation—now constitute 16
percent of the population.’ In addition, one finds many small faith groups in
the United States, including Hinduism, Buddhism, Native American reli-
gion, New Age spirituality, and a variety of sects. It is no exaggeration to say
that any religious group present in the world has its adherents in the United
States.

The end result of this religious diversity, and especially the combination
of declining numbers among mainline Protestants and the rise of both
Catholics and evangelical Protestants, is that no one religious tradition is so-
cially or politically dominant in the United States today. Christianity is, of
course, the dominant religion, but it is fractured into literally thousands of
separate groups.

A second important characteristic is Americans’ high rate of religious
membership and activity, when compared to the people of other modern, in-
dustrialized countries. In a series of polls conducted by the Pew Forum be-
tween 1996 and 2005, the percentage of Americans reporting they attend re-
ligious services at least weekly varied from a low of 38 percent to a high of 43
percent (in the latest poll [2005] it was at 41 percent).!® This compares to 15
percent in Germany and 14 percent in Britain.!! Seventy-eight percent of
Americans report prayer is an important part of their daily lives, and 83 per-
cent report that they never doubt the existence of God.!2

Politically, it is important to keep in mind the crucial role played by the
U.S. Supreme Court in constitutional interpretation. The nine life-ap-
pointed justices of the Supreme Court have the final word in interpreting the
religious freedom language of the First Amendment. They can hold any act
by any branch of the national, state, or local governments to be in violation
of the First Amendment and therefore null and void. Thus the story of
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church-state relations in the United States is to a large degree a story of the
Supreme Court’s interpretations of the basic, simple—yet devilishly elusive—
words of the First Amendment: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof.” Before we
turn directly to these struggles, it is important to consider some key elements
in the history of the development of church-state attitudes, practices, and
principles.

Historical Background

American church-state theory and practice has gone through five distinct
stages during the past three hundred years. The first stage was the establish-
ment of religion during the colonial era of the seventeenth and eighteenth
centuries. When the American colonies were first settled, most followed the
prevailing European pattern of creating established churches. The English
Puritans in New England, the Dutch Reformed in New Amsterdam, the An-
glicans in Virginia, and other colonists elsewhere assumed that “the pattern
of religious uniformity would of necessity be transplanted and perpetuated in
the colonies.”’3 The assumption was that religious unity was essential for po-
litical unity. Thus the favored churches were granted tax supports of differ-
ent types, dissenters were subjected to penalties of varying severity, and civil
authorities exercised control over certain ecclesiastical affairs.

The second stage in American church-state theory and practice emerged
in the second half of the eighteenth century, when a movement to disestab-
lish the churches materialized at about the same time as the movement for
independence from Britain. This disestablishment was the result of two dis-
similar movements that came together in a “strange coalition.”'* The first of
these movements was the Great Awakening, a religious revival that swept
through the colonies, starting in the 1740s. It is hard to exaggerate the
breadth and depth of this revival. It featured itinerant preachers, mass exhi-
bitions of religious fervor, and renewed religious commitments by the masses.
It also had a strong anti—established church emphasis, since it was reacting
against the perceived formalism and dead orthodoxy of the existing, usually
established churches.

The second partner in the “strange coalition” consisted of the Enlighten-
ment liberal rationalists. Led by figures such as Thomas Jefferson and James
Madison these people were religious, even Christian, in a broad, generic
sense, but largely rejected or saw as irrelevant to government the traditional
doctrines of historic Christianity. They were well read, cosmopolitan, and re-
volted by the religious persecutions that had marked Europe in the recent
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past and that were also present in the colonies. They were rationalists who
felt that human reason could discern the basic precepts of religion that were
necessary for a stable, moral society and political order. Doctrines peculiar to
the various religious traditions were unnecessary and even dangerous for the
public order, and thus they could and should be separated from the public
realm and relegated to the private sphere.

These two movements came together in the last quarter of the eighteenth
century to provide the impetus for the disestablishment of the churches. The
Enlightenment liberals, as an intellectual and political elite, provided most
of the rationale in support of disestablishment; the popular Great Awaken-
ing provided mass support for disestablishment. The events surrounding the
disestablishment of the Anglican church in Virginia proved to be especially
crucial for the subsequent development of church-state concepts. Events be-
gan to unfold in 1776 when the Virginia legislature repealed most of the le-
gal privileges that had been granted Anglicans and suspended the collection
of taxes for the Anglican church.!® Then, in 1784, Patrick Henry introduced
a General Assessment Bill that made clear there was to be no established
church, but also provided for a tax whose proceeds were to be distributed in
support of all Christian churches. It appeared to have majority support in the
legislature, but Madison won a year’s postponement of the vote on it. In the
meanwhile Madison wrote his soon-to-be-famous “Memorial and Remon-
strance against Religious Assessments.” In it he condemned all public tax
support for churches, arguing “that the same authority which can force a cit-
izen to contribute three pence only of his property for the support of any one
establishment, may force him to conform to any other establishment in all
cases whatsoever.”16

With Madison supplying the intellectual firepower, the dissenting churches
with roots in the Great Awakening—Ilargely Baptist and Presbyterian—
supplied the popular opposition to the Henry bill. In 1785 the Virginia leg-
islature turned down Henry’s General Assessment Bill and enacted instead
Jefferson’s “Bill for Establishing Religious Freedom” that provided, in part,
“no man shall be compelled to frequent or support any religious worship,
place or ministry whatsoever . . . but all men shall be free to profess, and by
argument to maintain, their opinions in matters of religion, and that the
same shall in no wise diminish, enlarge, or affect their civil capacities.”!?
Subsequently other states that had had laws creating various forms of reli-
gious establishment repealed them. In 1833, Massachusetts, the last of the
states to abandon church establishment, did so.

Soon after these events and the writing of the First Amendment, church-
state relations entered a third stage, from roughly 1800 to 1950, marked by
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an informal reestablishment of Protestant Christianity. At the beginning of
the nineteenth century Christianity seemed to be losing its presence in soci-
ety. The churches had lost their establishment status, and only about 10 per-
cent of the population professed to be members of any church.!8 Yet in 1888
James Bryce, the respected English commentator on U.S. government and
society, wrote: “The National Government and the State governments do
give to Christianity a species of recognition inconsistent with the view that
civil government should be absolutely neutral in religious matters. . . . The
matter may be summed up by saying that Christianity is in fact understood
to be, though not the legally established religion, yet the national religion.”??
One cause of this reestablishment of religion—Protestant Christianity to be
exact—was the Second Great Awakening in the early years of the nine-
teenth century.?® Church membership swelled, as revival again swept
through the land, especially on the rapidly growing frontier. Another cause
for the reestablishment of religion was the fact that the eighteenth-century
disestablishment movement was clearly committed to the formal, legal dises-
tablishment of churches, but never directly addressed the question of
whether or not to allow a host of public supports for religion more generally.
Clearly, the heirs of the Great Awakening assumed that government support
for such measures as Sunday observance, suppression of gambling, and other
such marks of a “Christian society” would continue. Even Enlightenment lib-
erals such as Madison and Jefferson were ambiguous on this issue. Madison as
president, for example, issued proclamations calling for days of national
prayer and approved chaplains to be paid from public funds for the Congress,
although he later wrote that on reflection he felt such actions unconstitu-
tional.2!

Thus, when Christianity experienced a surge in the early nineteenth cen-
tury, a vigorous, populist Protestant Christianity overwhelmed any tenden-
cies to maintain a more strict separation of church and state. Prayers and
Bible readings were a regular part of state-supported common schools, Chris-
tian missions to Native Americans were subsidized by government, and laws
enforced Sunday observance. In 1890 most state colleges and universities
had chapel services and some even required Sunday church attendance.z?

It is especially important in understanding what happened later in
church-state relations to understand the origins and rationale underlying the
creation of a vast system of common schools—today’s public schools—in the
nineteenth century. From the founding of the nation in 1789 Americans
have worried about how to maintain national unity in the face of wide geo-
graphic distances, sharp class differences, and disparate, recurring waves of
immigration. The answer Americans developed in the nineteenth century
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and have largely clung to since is the common school. In the early nine-
teenth century, European efforts at universal, state-run education caught the
attention of Horace Mann and other New England elites. These reformers
viewed the common school as the basic means by which the children of all
classes—but especially the children of the lower, uneducated classes—would
be taught social and political virtues. The common school advocates consis-
tently saw the common school primarily in terms not of teaching skills in
such areas as reading and mathematics, but in teaching the virtues thought
necessary for national unity and free, democratic society.

When immigration surged in the middle decades of the nineteenth cen-
tury, the concept of the common school was already well launched among
the elites of the young American nation and readily available for application
to this new turn of events. Surging immigration from Ireland, Italy, and other
predominantly Catholic countries from which the United States had previ-
ously had relatively few immigrants raised fears of American society being
overwhelmed and undermined by millions of hard-to-assimilate immigrants
unschooled in democratic values. These fears turned the common school
ideal from an elite theory into a popular ideal broadly held in American so-
ciety. Charles Glenn reports, “What in the 1830s was a cause appealing to a
relatively limited elite, concerned to shape the American people in their
own image, came in the next two decades to be perceived as an urgent ne-
cessity by virtually all Americans of social and political influence.”?®* The
common school came to be seen as an increasingly crucial means for achiev-
ing national unity, assimilation, and the inculcation of habits of good citi-
zenship.

Religion of a particular type played an important role in the vision of the
common school as the crucial inculcator of civic virtue and as the key in-
strument of cultural and national assimilation. Mann was a Unitarian—as
were many of his fellow New England education reformers—and as such re-
jected both particularistic religion and nonreligious secularism. The schools
were to be rational, Christian, and consensual.2* Mann once wrote:

Although it may not be easy theoretically, to draw the line between those
views of religious truth and of christian faith which are common to all, and
may, therefore, with propriety be inculcated in school, and those which, being
peculiar to individual sects, are therefore by law excluded; still it is believed
that no practical difficulty occurs in the conduct of our schools in this re-
spect.?

Carl Kaestle has described the resulting common school ideology as being
“centered on republicanism, Protestantism, and capitalism, three sources of
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social belief that were intertwined and mutually supporting.”*¢ The common
school ideal thereby was definitely within the tradition of Jefferson, Madison,
and other Enlightenment liberals.

There were some protests to this form of liberal religion both from a few
evangelical Protestants and from Roman Catholics, but Catholics in the
nineteenth century were largely marginalized politically and socially, and
evangelical Protestants surprisingly came largely to accept the vision of the
common school religion espoused by Mann and others. Especially in light of
the perceived threat arising from large numbers of Catholic immigrants
flooding into the United States, many conservative Protestants—by far the
numerically dominant group within nineteenth-century Protestantism—felt
common schools that included Bible readings and moral lessons represented
a bulwark against the Catholic threat, even if it was not exactly biblical, or-
thodox Christianity that was being taught. Os Guinness has expressed it
well: “In the nineteenth century, therefore, Protestant evangelicals were pub-
lic-spirited in supporting state-run public schools. But it was also their way of
‘establishing’ a vague, nonsectarian, and moralistic Protestantism as the de
facto civil religion.”?” There was virtual unanimity among the culturally
dominant Protestant elites that in the common school the ideals of democ-
racy, America, and Christianity were joined together in a powerful device for
uniting the nation. The elements of Christianity in the common schools
meant that the then-dominant conservative evangelical Protestants saw no
need for their own separate schools, and enabled them to join fully in the
common school enterprise. The common school movement was supported by
the same “strange coalition” that had led the disestablishment movement of
the late eighteenth century. It was a crucial part of the informal, de facto es-
tablishment of a genial, vague Protestantism in the 1800 to 1950 period.

After World War I, at mid-twentieth century, the United States entered
a fourth stage of church-state relations, one that lasted until the 1980s and
continues to exert great influence. It can be termed the second disestablish-
ment of religion. Enlightenment liberal thinking reemerged and came to
dominate Supreme Court decisions and the thinking of society’s leadership
echelon, even if not of the broader public. The 1947 words of the Supreme
Court decision quoted at the beginning of this chapter signaled this decisive
turn of events. It established no aid to religion as a bedrock principle for in-
terpreting the First Amendment and embraced Jefferson’s wall of separation
metaphor. As will be seen in more detail later, the Supreme Court banned re-
ligious elements from the public schools, declared almost all aid to religiously
based schools unconstitutional, and found other forms of church-state coop-
eration or recognition unconstitutional. The liberal view of society clearly
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triumphed in the United States. Enlightenment liberalism in the other
democracies considered in this book was forced into compromises with more
conservative religious forces. But this did not happen in the United States.
The paradox is that in what is clearly the most religious of the five countries
considered in this book, religion, at least for a time, had the least impact in
protecting a legitimate role for itself in the public life of the nation.

Then, from the early 1980s to the present day, the United States entered
a fifth stage of church-state relations, one marked by a still-emerging princi-
ple of neutrality or equal treatment. As one observer wrote in 2000, “The
Supreme Court is on the verge of replacing the principle of strict separation
with a very different constitutional principle that demands equal treatment
for religion.”?8 In this new era the strict separation, no-aid-to-religion strand
of thinking is clashing with the new equal-treatment, equal-access strand of
thinking. A closely divided Supreme Court leans first one way and then the
other. Heated battles are being fought among clashing advocacy groups, and
in the news media and Congress—and among Supreme Court justices. The
exact contours of those clashes will becomes clear as the chapter proceeds.

The Free Exercise of Religion

All five democracies included in this study support religious freedom for all.
No person will be fined or imprisoned for whether, where, and how he or she
worships God (or gods). Nevertheless, the United States—along with its fel-
low democracies—faces some contentious issues over the exact meaning and
application of religious freedom. Most difficult is the question of whether re-
ligiously motivated behavior that is thought to be contrary to societal wel-
fare or norms should be protected. No democracy would allow child sacrifice
as part of a religious ritual, no matter how sincere the adherents of that reli-
gion. But much more difficult, borderline cases remain.

The First Amendment states: “Congress shall make no law . . . prohibiting
the free exercise [of religion].” Historically and down to today, the Supreme
Court has tended to interpret this clause very narrowly. It has not proven to
be a robust basis for protecting minorities’ freedom to practice their religions
as they see fit. This tendency can be seen in the first case to come before the
Court that called on it to interpret these words. It was an 1879 case that dealt
with a federal law that prohibited polygamy, which was being challenged by
Mormons who at that time practiced polygamy as a part of their religious be-
liefs. The Supreme Court ruled that the federal law did not violate the con-
stitutional rights of Mormons since it was beliefs, and not actions, that the
First Amendment protected: “Laws are made for the government of actions,
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and while they cannot interfere with mere religious beliefs and opinions, they
may with practices.”? The decision then went on to argue that to hold oth-
erwise “would be to make the professed doctrines of religious belief superior to
the law of the land, and in effect to permit every citizen to become a law unto
himself.”30

This belief-action distinction led to what has been termed the secular reg-
ulation rule: as long as the government has a valid secular purpose in mind
and otherwise has the legal authority to engage in a certain form of regula-
tion, the fact that it interferes with or hampers people’s free exercise of their
religion is not a basis for them to escape the regulation.’! The secular regu-
lation rule and the belief-action dichotomy on which it rests raise the ques-
tion of what is left of free exercise protections. If the free exercise clause pro-
tects only beliefs and not religious practices, and if any law with legitimate
secular purposes can be enforced on religious groups irrespective of sincerely
and deeply held religious beliefs underlying their practices, is there any pro-
tection given by the free exercise clause? There are two responses to this
question. One is that the Supreme Court continues to hold that any law that
intentionally singles out a religious group for disadvantages or limitations vi-
olates its free exercise rights. In 1993, for example, the Supreme Court struck
down several ordinances of the city of Hialeah, Florida, on the basis they
were specifically aimed at outlawing animal sacrifices of the Santeria reli-
gion. “The ordinances had as their object the suppression of religion.”? It
reached this conclusion on the fact that the ordinances had been narrowly
drawn to outlaw the religious sacrifice of animals, but not to outlaw such
practices as hunting, the slaughter of animals for food, and the kosher slaugh-
ter of animals. Since they were specifically aimed at the ritual sacrifice of an-
imals as practiced by the Santeria religion, they were held to be in violation
of the free exercise clause.

A second answer to the question of what is left of free exercise protections
in light of the secular regulation rule is what is termed the compelling state
interest test. This is an area of legal uncertainty. The Supreme Court has wa-
vered in its application of this test. The compelling state interest test holds
that if an apparently neutral, secular law has the effect of significantly bur-
dening or disadvantaging people’s exercise of their sincerely held religious
beliefs, that law can only be enforced on those persons if the state has a com-
pelling reason for doing so. It thereby modifies the secular regulation rule.
On this basis the Supreme Court held that the Amish did not have to send
their children to school beyond the eighth grade, a Seventh-day Adventist
could not be excluded from receiving unemployment benefits because she re-
fused Saturday work, and a pacifist could not be refused unemployment com-
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pensation when he lost his job because of refusing to work on manufacturing
armaments.?3 In all three of these cases the Court ruled that the government
had not demonstrated a compelling societal interest that would be endan-
gered if exceptions to existing law were made in order to accommodate reli-
gious convictions.

The Supreme Court, however, has never consistently or fully followed the
compelling state interest standard. In 1961 the Court failed to extend free
exercise protections to Orthodox Jewish businesspeople who had been dis-
advantaged by Sunday closing regulations. In 1982 it did the same in the case
of an Amish employer and his Amish employees who felt their religious scru-
ples were violated by having to pay Social Security taxes, and in 1986 it did
not rule in favor of an Orthodox Jewish air force officer who had insisted on
wearing a yarmulke as required by his faith.34 In all three cases, the Supreme
Court essentially followed the compelling state interest standard, but set a
low threshold for meeting it, holding each time that the government had
successfully demonstrated a compelling interest that overruled the claimed
free exercise right.

Then, in 1990, the Supreme Court considered a case dealing with adher-
ents of a Native American religion who had used peyote as part of a tradi-
tional religious ceremony. As a result they had tested positive for drug use,
were fired from their jobs, and were denied unemployment compensation
since they were held to have been fired “for cause.” The Court held that “an
individual’s religious beliefs [do not] excuse him from compliance with an
otherwise valid law prohibiting conduct that the State is free to regulate.”
The compelling state interest test was left in shreds: “To make an individual’s
obligation to obey . . . a law contingent upon the law’s coincidence with his
religious beliefs, except where the State’s interest is ‘compellingl,]’ . . . con-
tradicts both constitutional traditions and common sense.”¢

Widespread criticism greeted this decision of the Supreme Court. People
and groups that traditionally had been divided on questions of religious estab-
lishment united in condemning it. A coalition of these groups came together
and persuaded Congress to pass the Religious Freedom Restoration Act
(RFRA) in 1993. This act reads in part: “Government may substantially bur-
den a person’s exercise of religion only if it demonstrates that application of the
burden to the person is in furtherance of a compelling governmental interest;
and is the least restrictive means of furthering that compelling governmental
interest.”37 The act sought to write into law the compelling state interest stan-
dard the Supreme Court had first articulated, never fully applied, and then
largely abandoned. In 1996, however, the Supreme Court again demonstrated
its limited understanding of the free exercise clause when it declared this law
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unconstitutional.’¥ Congress reacted by passing in 2000 the more limited Re-
ligious Land Use and Institutionalized Persons Act (RLUIP).? It seeks to pro-
tect the rights of churches to build or expand in areas where zoning laws are a
barrier and the freedom of prisoners to exercise their religious beliefs while in-
carcerated.

RFRA, and now RLUIP; the wide coalition of groups that came together
in support of them; and the wide margins by which they passed Congress
stand as testimonies to the normal commitment of the broader society and
its political institutions to protecting religious freedoms. When that normal
commitment breaks down, however, unpopular religious minorities are vul-
nerable, and the free exercise clause, as interpreted by the Supreme Court, is
at best an uncertain protection.

Nevertheless, the United States has not faced the same level of contro-
versy over the free exercise rights of Muslims as have some other of the coun-
tries considered in this book. The question of Muslim women being allowed
to wear head scarves or other distinctive Muslim clothing at school or work
has been an issue in some of the other democracies considered in this book,
but outside of a few scattered cases that were quickly resolved, it has not been
an issue in the United States.*® No such cases have come before the Supreme
Court. Most free exercise issues involving Muslims have come from prison-
ers who have asserted they have not been able to exercise their Muslim faith
and its required practices freely while incarcerated. Even here accommoda-
tions have gradually been made.*! The comparatively small number of Mus-
lims in the United States, their success at assimilating into American soci-
ety, and the largely tolerant attitudes of Americans toward Muslims* help to
explain why free exercise issues for Muslims have not been as large an issue
in the United States as in some other countries.

One final point: The comparative weakness of the free exercise clause, as
interpreted by the Supreme Court, can also be seen in the fact that on sev-
eral occasions the Supreme Court has rejected arguments that sought to use
the free exercise clause to assert certain positive religious rights, as has some-
times been done in other democracies considered in this book—especially in
Germany. The concept here is that if people are to enjoy full religious free-
dom, not only must they be free from direct legal restrictions on their right
to act on their religious beliefs, they may sometimes need to be aided by gov-
ernment in doing so, especially if nonreligious people are being assisted by
government to act on their secular beliefs. Two examples of the Supreme
Court’s rejection of such reasoning are instructive. The first comes from two
basic decisions in which the Court ruled eight to one that neither a state-
composed prayer nor the Lord’s Prayer and a Bible reading could be a part of
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public school programming.*> The lone dissenting justice in both these cases
was Potter Stewart and in both cases he made a free exercise argument. He
wrote, “There is involved in these cases a substantial free exercise claim on
the part of those who affirmatively desire to have their children’s school day
open with the reading of passages from the Bible.”#* He then went on to ex-
plain more fully that

a compulsory state educational system so structures a child’s life that if religious
exercises are held to be an impermissible activity in schools, religion is placed
at an artificial and state-created disadvantage. Viewed in this light, permission
of such exercises for those who want them is necessary if the schools are truly
to be neutral in the matter of religion. And a refusal to permit religious exer-
cises thus is seen, not as the realization of state neutrality, but rather as the es-
tablishment of a religion of secularism, or at the least, as government support
of the beliefs of those who think that religious exercises should be conducted
only in private.>

Stewart went on to argue that if public school religious exercises could be
made voluntary in nature, the free exercise rights of those who desired them
would be protected without violating the rights of those who did not desire
them. As we will see later, this is the precise position the German Constitu-
tional Court has taken. But the U.S. Supreme Court decisively rejected it.

Similarly, some justices have made a free exercise argument in cases deal-
ing with public aid to religiously based schools. Justice Byron White, for ex-
ample, in one such case dissented on free exercise grounds from the conclu-
sion of the Court majority that public aid to religious schools violates the
First Amendment:

The Establishment Clause, however, coexists in the First Amendment with the
Free Exercise Clause and the latter is surely relevant in cases such as these.
Where a state program seeks to ensure the proper education of its young, in pri-
vate as well as public schools, free exercise considerations at least counsel
against refusing support for students attending parochial schools simply be-
cause in that setting they are also being instructed in the tenets of the faith
they are constitutionally free to practice.4

In another case that also dealt with public aid to religious schools he again
made a free exercise argument when he argued that denying parents who
send their children to such schools any financial relief “also makel[s] it more
difficult, if not impossible, for parents to follow the dictates of their con-

science and seek a religious as well as a secular education for their chil-
dren.”#7
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But Justices Stewart and White have been lonely voices on the Supreme
Court. The Court has consistently held that First Amendment restrictions
on the establishment of religion trump a positive right to government sup-
port in freely exercising one’s religion. It has not seen the free exercise clause
as requiring government to take positive actions to assure room or space for
religious people to practice their faith. In fact, it has, at best, been ambigu-
ous in protecting religious people from laws that would hamper and disad-
vantage them in practicing what their religious consciences demand. As in-
terpreted by the Supreme Court, the free exercise clause has remained
limited, truncated in nature. It thereby has not been effective in affording
wide protections to religious minorities when popular sentiment and the
elected branches of government fail to do so.

The Establishment of Religion and Education

The place of religion in schools has been the key battleground where the
American system has largely hammered out the meaning of the First Amend-
ment’s establishment clause. Here, more than in any other area, one can see
the continuing influence of the common school ideal; the triumph of the
strict separation, no-aid-to-religion principle in the post—World War II era;
the challenges to strict separation since thel980s by the equal treatment
principle; and the continuing influence of strict separation as a key to un-
derstanding the American approach to no-establishment of religion. In this
section we first consider the issue of religion in the public schools and then
the issue of governmental funding of private, religiously based schools.

The strict separationist era can be clearly seen in positions adopted by the
Supreme Court on the question of the permissible place of religion in the public
schools. The thinking of the Supreme Court was clearly signaled in the early
1960s when the Supreme Court decided that prayer and Bible readings in the
public schools violated the Constitution. In the first of these decisions the
Court held that a brief, nondenominational prayer the New York authorities
had composed for recitation at the start of the school day (“Almighty God,
we acknowledge our dependence upon Thee, and we beg Thy blessings upon
us, our parents, our teachers and our Country”) violated the establishment
clause of the First Amendment (“Congress shall make no law respecting an
establishment of religion . . .”). The Court argued that “in this country it is
no part of the business of government to compose official prayers for any
group of the American people to recite as a part of a religious program car-
ried on by government.”*8 A year later the Court ruled that programs of Bible
reading and recitation of the Lord’s Prayer at the start of the school day were
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also unconstitutional. Here the Court argued that what was at issue were “re-
ligious exercises, required by the States in violation of the command of the
First Amendment that the Government maintain strict neutrality, neither
aiding nor opposing religion.”* The Court further ruled that to pass estab-
lishment clause scrutiny “there must be a secular legislative purpose and a
primary effect that neither advances nor inhibits religion.”® Prayers and
Bible readings passed neither of these tests. The fact that the religious exer-
cises were voluntary (children who objected could be excused) made no dif-
ference, since a violation of the establishment clause does not require coer-
cion to be present.

The Supreme Court also took a strict separationist position in its rulings
on integrating religion into the public school curriculum. It ruled unconsti-
tutional a released time program in which the schools and religious groups
would cooperate by the schools releasing the students for an hour or so a
week with various religious groups coming into the school to offer instruction
to the adherents of their faiths. Students not desiring any religious instruc-
tion were given alternative activities. Justice Hugo Black spoke for the Court
majority when he reasoned that such programs utilized “the tax-established
and tax-supported public school system to aid religious groups to spread their
faith.”! The mind-set of the Court at that time can be seen in that merely
allowing parents to have their own children instructed in their family’s own
faith was mischaracterized as enabling “religious groups to spread their faith.”
A few years later the Court pulled back from this strict separationist ruling
when it allowed a similar program, but one where the classes of religious in-
struction were held on sites away from the public schools.5?

As we will shortly see the Supreme Court has since the 1980s moved away
from strict separation in some church-state areas, but the Court has contin-
ued to take a strict separation position in regard to religion having an offi-
cially sanctioned place in the public schools. It ruled against prayers at cere-
monial occasions such as graduations, moments of silence at the start of the
school day for prayer or meditation, and a Louisiana law requiring that when-
ever evolution is taught as a theory of human origins, equal time must also
be given to a literal version of creationism.>? In all these decisions the Court
has primarily relied on the principle that government may not favor, en-
courage, or promote religion. Strict no aid to religion is still the guiding
norm.

[t is important to recognize that the Supreme Court has always insisted it
is not hostile to religion. It has stated that public schools are permitted to
teach about religion, to teach about the role religion has played in history,
and to teach the Bible as literature. In one decision, for example, the Court
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stated that the “study of religions and of the bible from a literary and historic
viewpoint, presented objectively and as part of a secular program of educa-
tion, need not collide with the First Amendment’s prohibition [against sup-
porting religion] . . . .”>*

These decisions of the Supreme Court can be seen both as being rooted in
the common school ideal and as going against that ideal. They are rooted in
the common school tradition in the Court’s attempts to assure that the public
schools are welcoming and evenhanded toward children of all faiths and of
none. To do so, the Court has worked to remove all religious observances from
the schools. But they can also be seen as going against the common school tra-
dition in that that tradition had accepted—indeed even seen as vital—the in-
corporation of broadly consensual religious beliefs and observances into the
educational process.

As a result of this latter factor, there have been continuing efforts to over-
turn some of these decisions of the Supreme Court by way of a constitutional
amendment, legislation, or finding loopholes in the Court’s decisions,
spurred no doubt by the public’s continuing support for certain religious ele-
ments in the public schools.”> George Gallup reported in 1989: “Since the
U.S. Supreme Court’s 1962 and 1963 rulings that religious exercises and de-
votional Bible reading in the public schools were unconstitutional, the
courts have consistently struck down efforts to restore those practices. Sur-
veys show that Americans have just as consistently favored some form of
school prayer.”® A 2006 survey showed that not much has changed in the
intervening seventeen years: almost 70 percent of the American public
agreed that “liberals have gone too far in trying to keep religion out of the
schools and the government.”>?

As noted earlier, however, the Supreme Court has since the 1980s been
moving—uncertainly, in starts and stops—into a new era of church-state in-
terpretations. This movement toward an equal treatment approach began in
1981 when the Supreme Court ruled that a state university could not bar a
religious, student-initiated club from using university facilities for its meet-
ings, as long as it allowed a host of other student clubs to use its facilities.>8
Then, in 1984, Congress applied the same principle to public high schools
when it passed the Equal Access Act, which provided that if a school al-
lowed extracurricular clubs to use school facilities outside normal instruc-
tional hours, it could not refuse a religiously based club to form and also use
school facilities. The Supreme Court upheld this law when it ruled that
clubs formed under it do not violate the establishment clause, as long as “a
religious club is merely one of many different student-initiated voluntary
clubs. . . .’ Then, in 2001, the Supreme Court held that an elementary
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school could not exclude a parent-sponsored religious club for children held
in the school after normal class hours.®® The Court relied on equal treatment
reasoning: since the school had allowed a variety of nonreligious groups to
use its facilities for after-school activities, it could not exclude a religious
group. The Court stated that the religious student club “seeks nothing more
than to be treated neutrally and given access to speak about the same topics
as are other groups.”0!

Nevertheless, strict separation doctrines forged thirty to forty years ago
continue to exert an influence. Recently, for example, in Michigan a school
chorus wished to sing the “Lord’s Prayer” as a part of the school’s graduation
ceremonies in order to honor a classmate who had been killed in an auto-
mobile accident, but was told by the school superintendent it could not do
so under current law.62 At times individual schools or school districts, some-
times with the support of the lower courts, have gone beyond what even the
Supreme Court would seem to require. A fifth-grade teacher was told she
could not keep a Bible on her desk or silently read it during her class’s silent
reading period. A federal Court of Appeals upheld the school.®* A ninth-
grade teacher assigned her class a research paper and when one of her pupils
wrote on the life of Jesus Christ she gave her an “F” on the paper, explaining
that “the law says we are not to deal with religious issues in the classroom.”
The lower federal courts upheld the teacher.%* In another instance a student
was told she could not sing a Christian song at a school talent show.®> In-
stances such as these may be due to overly zealous teachers, principals, or lo-
cal school boards, but help demonstrate that strict separation, no-aid-to-reli-
gion thinking still exerts a significant influence in the United States.

Also, even under equal treatment interpretations, the role of religion in
public schools has been limited to extracurricular clubs and activities. The line
that has time and again been drawn excludes any official recognition or sup-
port for religion. At the same time, the public schools have been called in-
creasingly to deal with morally sensitive issues such as teenage pregnancies,
AIDS awareness, racial and ethnic respect, school violence, juvenile crime,
and good citizenship. The very issues that religion has sought to address and
that a majority of Americans turn to their communities of faith for answers
must now be addressed in a thoroughly secular fashion by the schools. This re-
sults in a dilemma that the Supreme Court and most American societal elites
have failed to recognize. On the one hand, for the public schools to integrate
certain religious perspectives into the curriculum or to conduct certain reli-
gious exercises would violate the norm of governmental neutrality on matters
of religion. Even generalized, consensual religion that has the support of a ma-
jority of the community—maybe even the overwhelming majority—is rejected
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by some parents in the community. Those parents and their children would be
disadvantaged by such practices. And allowance for individual students to be
excused from religious exercises or from lessons with religious dimensions may
stigmatize those students in the eyes of their peers as “different.” Thus teacher-
led prayers, the teaching of religiously based accounts of creation, and the in-
corporation of consensual religious exercises into the public schools would be
a violation of religious neutrality. Under the influence of Enlightenment liber-
alism this has been rightly recognized and given weight by the Supreme Court
and societal elites.

On the other hand—and this is what the Supreme Court and American
elites have failed to recognize—once religion is removed from the schools
what is left is not a zone of neutrality between religion and secularism. What
is left is secularism. As A. James Reichley has written, “Banishment of reli-
gion does not represent neutrality between religion and secularism; conduct
of public institutions without any acknowledgment of religion is secular-
ism.”% The result is not the explicit promotion of secularism as an antireli-
gious movement, but its implicit promotion as a latent ethos or force. If is-
sues such as environmental ethics, AIDS, hate speech, and racism must all
be discussed without reference to religion as an active moral force—not even
in in-school released time programs—the implicit message is that religion is
either irrelevant or unimportant. Thus removing religion from the public
schools also violates the norm of governmental neutrality, since government
is then indirectly and implicitly favoring secularism. Religious parents and
their children are thereby disadvantaged.

There may not be a completely satisfactory answer to this dilemma, but
in-school released time programs for religious instruction and moments for
silent private prayer or reflection represent efforts to recognize or honor the
faith communities of the students in a manner that makes allowances for the
rich religious diversity of most public schools. Some of the other democra-
cies considered in the book have gone this route and this has led to a greater
measure of neutrality than would either incorporating certain consensual re-
ligious elements or banning all religion. Yet even in-school released time
programs and moments of silence for prayer or reflection continue to be
banned by the Supreme Court’s interpretations of the First Amendment.
Those decisions, as well as the reasoning the Court has used in reaching
them and other decisions in regard to religion in the public schools, reveal
that the Court does not recognize the dilemma outlined above. It sees only
the first horn of the dilemma. As we will see in the following chapters, most
of the other democracies studied here have taken a different approach to
this issue.
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This brings us to the second key church-state question in regard to edu-
cation, namely, governmental funding of private, religiously based schools. Here
also the Supreme Court took a strict separation, no-aid-to-religion approach
in the 1960s and 1970s, but here one can clearly see the shift of the Supreme
Court’s thinking toward equal treatment or neutrality beginning in the
1980s. The initial decision in this area from which we quoted at the start of
this chapter laid down the terms clearly: there was to be a “high and im-
pregnable” wall between church and state and no taxes could go to support
“any religious activities or institutions.” It was twenty-four years later, in
Lemon v. Kurtzman (1971), that the Court clearly and decisively ruled
against public funds going to support private religious schools. In doing so it
articulated a three-part test that has remained highly controversial today,
even among many Supreme Court justices. Nevertheless, it has been used in
many subsequent establishment clause decisions. To pass muster under the
so-called Lemon test, a government program must meet all three of the fol-
lowing standards: “First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that neither advances nor
inhibits religion; finally, the statute must not foster ‘an excessive entangle-
ment with religion.”¢7

The Court ruled in the 1970s and early 1980s that in most cases involv-
ing state aid to nonpublic schools that there was a valid secular purpose: to
help provide a general education for the children attending the nonpublic
schools. But a number of state attempts to aid religious schools were held to
fail the second part of the Lemon test: that they must not have the principal
or primary effect of advancing or inhibiting religion. The third aspect of the
Lemon test is that there must be no excessive government entanglement with
religion. The Supreme Court used this test to invalidate a New York City
program that supported remedial assistance for children from low-income
families in nonpublic schools.%® It ruled that the system New York had es-
tablished to make certain that religious elements were not being introduced
into the remedial program resulted in an excessive entanglement of church
and state.

But, especially in the 1990s, the Supreme Court’s decisions began to shift,
using equal treatment or neutrality reasoning. This can clearly be seen in a
1997 decision that overruled two of its earlier decisions just mentioned that
outlawed public school teachers coming into religiously based schools to
teach remedial or enrichment courses. The Court declared an incentive in
favor of religion is not present when the aid is allocated by evenhanded, neu-
tral criteria that do not favor either religious or secular schools.®® In 2000 the
Supreme Court upheld the constitutionality of a federal program that made
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money available to schools—public and private alike—for computers, library
books, and other teaching materials. The opinion of the Court, quoting from
the earlier decision just described, concluded that the challenged program “is
allocated on the basis of neutral, secular criteria that neither favor nor disfa-
vor religion, and is made available to both religious and secular beneficiaries
on a nondiscriminatory basis.”™ Then in 2003, the Court upheld the consti-
tutionality of a program in Cleveland, Ohio, that provided vouchers to stu-
dents from failing central city schools that could be used by the parents at
other public and private schools, both secular and religious in nature. The
vast majority of the parents opted to send their children to religious schools.
The Court used two standards in reaching its decision. One is that the pub-
lic funds went to religious schools only by an indirect process, since the
money, in effect, went to the parents and they decided to which schools to
direct the money by deciding to which schools to send their children. The
second principle the Court used was the neutrality, or equal treatment, prin-
ciple: “In sum, the Ohio program is entirely neutral with respect to religion.
... It permits . . . individuals to exercise genuine choice among options pub-
lic and private, secular and religious.”?! It is important to note that govern-
ment funds were clearly flowing to religiously based schools, but the indirect
nature of the funding and the fact there was no attempt to favor religion re-
sulted in the Supreme Court holding there was no establishment clause vio-
lation. Here, as in some other areas to be considered later, the Supreme
Court has clearly moved away from its strict separation, no-aid-to-religion
position of the 1960s and 1970s.

The Supreme Court has been more willing to uphold the constitutional-
ity of some forms of governmental funding of religiously based schools than
to permit religious elements into the public schools. Paradoxically, however,
there is less popular support for governmental funding of religiously based
schools and more popular support for including religious elements in the pub-
lic schools. The common school ideal, as noted earlier, has deep roots in the
American culture, apparently resulting in societal leaders and a majority of
the public seeing religious schools as divisive and running contrary to the
ideal of all children learning together. A 1988 nationwide public opinion sur-
vey, for example, found societal leaders in academia, the media, government,
and business opposing financial aid to religiously based schools by margins of
two to one to three to one. Among academicians, 74 percent opposed it,
among leaders in the media, 67 percent did so, and among both high-rank-
ing federal executive branch officials and business leaders, 62 percent did
50.72 The same survey found the general public sharply divided on the ques-
tion of whether government should provide financial help to religiously
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based schools, with 41 percent favoring such aid and 50 percent opposing
it.” In several states there have been ballot measures to institute statewide
voucher programs. All have been rejected by voters, usually by wide margins.
For example, in 2000 voucher proposals were defeated in both California and
Michigan by margins of two to one in spite of well-financed campaigns in
their favor.

The greater willingness of the Supreme Court to uphold government
funding of religious schools than to uphold religious observances in the pub-
lic schools can be seen in the history of funding for religiously based higher
education. Even in the heyday of strict separation in the 1970s the Court
ruled in favor of several government funding programs for religiously based
colleges and universities. Three cases challenging programs sending govern-
ment funds to religiously based colleges and universities came before the
Supreme Court in the 1970s; in all three cases the Court held that the pub-
lic funding programs did not violate the First Amendment establishment
clause. The Supreme Court was able to maintain its strict separation, no-aid-
to-religion line of reasoning while approving aid programs to religiously
based colleges and universities, largely because of its application of two legal
principles.

One of these legal principles is the sacred-secular distinction. The aid pro-
grams under challenge were approved, first, because the Supreme Court was
willing to accept the separability of the secular and sacred aspects of educa-
tion at religiously based colleges, and therefore it could accept the theory
that public funds were supporting the secular mission, but not the religious
mission of the colleges. By making a clear-cut distinction between the reli-
gious and the secular elements in a college education and then funding only
the secular elements, one could have government financial aid to a religious
college without giving aid to religion (at least in legal theory). In one of the
cases, the Court observed that the challenged program of aid “was carefully
drafted to ensure that the federally subsidized facilities would be devoted to
the secular and not the religious function of the recipient institutions.”’* An-
other decision noted that “the secular and sectarian activities of the colleges
were easily separated.””

But this approach in itself does not distinguish the cases dealing with
higher education from those dealing with elementary and secondary edu-
cation, since the Supreme Court at the same time as these decisions was
largely rejecting federal funding to religiously based elementary and sec-
ondary schools. To do so the Supreme invoked a second legal principle,
namely the pervasively sectarian standard. The Supreme Court held that
religiously based colleges and universities are not “pervasively sectarian,”
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while religiously based elementary and secondary schools are. If an institu-
tion is “pervasively sectarian” it would be impossible to separate out the
secular and religious. Thus it is only possible financially to support the sec-
ular programs of an organization without supporting the religious aspects of
those programs if an organization is not “pervasively sectarian.” In a case
dealing with a South Carolina program assisting in the construction of col-
lege and university buildings, the Court made the point concerning the im-
portance of a pervasively religious nature: “Aid normally may be thought
to have a primary effect of advancing religion when it flows to an institu-
tion in which religion is so pervasive that a substantial portion of its func-
tions are subsumed in the religious mission. . . .”7

Less clear, however, are the exact characteristics that distinguish a perva-
sively sectarian from a nonpervasively sectarian institution. In recent years
many justices have expressed dissatisfaction with the idea of pervasively sec-
tarian as a legal standard, but it has never been expressly overturned. It re-
mains “a vaguely defined work of art,”?? as Justice Harry Blackmun once de-
scribed it, and its exact legal standing is in doubt.

The Establishment of Religion: Other Issues

The clashing of the no-aid-to-religion, strict separation line of reasoning of
the 1960s and 1970s and the neutrality, equal treatment line of reasoning of
the present era can be seen clearly in three additional issue areas dealing with
the establishment of religion: government funding of a religious student pub-
lication, symbolic recognition of religion by government, and government
funding of faith-based nonprofit organizations. We will see how these various
forms of aid or recognition have been expanded in recent years, but in such
a way that no-aid-to-religion thinking is still exerting an influence.

The key decision that dealt with funding for a religious student publica-
tion was the 1995 decision in Rosenberger v. Rector. It illustrates more clearly
than any other decision the distinct, clashing no-aid-to-religion and neu-
trality principles and how, in this instance, the neutrality principle won out
by a razor-thin five to four division of the justices. The University of Virginia
had refused to fund a Christian student publication, even though it was fund-
ing fifteen other student opinion publications, since it was convinced that
doing so would violate church-state separation. The Court majority held that
the university’s refusal to fund the publication violated the students’ free
speech rights, and that funding it would not violate the establishment clause.
The majority opinion is clearly rooted in the equal treatment, or neutrality,
principle. It states:
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A central lesson of our decisions is that a significant factor in upholding gov-
ernmental programs in the face of Establishment Clause attack is their neu-
trality towards religion. . . . We have held that the guarantee of neutrality is re-
spected, not offended, when the government, following neutral criteria and
evenhanded policies, extends benefits to recipients whose ideologies and view-
points, including religious ones, are broad and diverse.™

A program funding a clearly—some would say pervasively—religious publi-
cation was saved from establishment clause violation because religion was
not singled out for favored treatment and the funding was extended to “the
whole spectrum of speech, whether it manifests a religious view, an antireli-
gious view, or neither.”?

The neutrality line of reasoning is clearly illustrated in this decision. It al-
lows limited forms of governmental accommodation and assistance—even fi-
nancial assistance—to religious groups and their activities as long as that as-
sistance is offered equally to all religious groups and to religious and
nonreligious groups on the same basis. The four dissenting justices in the
Rosenberger case clearly saw that the decision undermined the no-aid-to-reli-
gion principle and the sacred-secular distinction under which religious
groups had earlier been permitted to receive public funds. They wrote: “Even
when the Court [in the past] has upheld aid to an institution performing both
secular and sectarian functions, it has always made a searching enquiry to en-
sure that the institution kept the secular activities separate from its sectarian
ones, with any direct aid flowing only to the former and never the latter.”s
They went on to advocate the continued reliance on “the no-direct-funding
principle” over “the principle of evenhandedness.”8! As will be seen later, the
other democracies considered in this study have tended to use variations of
this equal treatment line of reasoning rather than the no-aid-to-religion ap-
proach the U.S. Supreme Court followed in the strict separation era.

Another issue that has periodically come up before the Supreme Court
has been the permissible limits of the government in giving recognition or
honor to religion and its role in American history and society. In 1984, for
example, the Court approved a municipal Christmas display that included a
scene of Mary, Joseph, and the baby Jesus, as well as secular symbols of the
Christmas season such as candy canes and a Santa.5? But the influence of the
no-aid-to-religion principle can be seen in the Court’s reasoning. It only ap-
proved the display as not violating the establishment clause because it argued
that the presence of secular holiday symbols, along with the religious ones,
sent the overall message that the display was secular, not religious in nature.
[t argued that the depiction of the Holy Family was really no longer religious
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and thus could approve the display and still uphold its no-aid-to-religion
principle. The highly respected Justice William Brennan suggested in a dis-
senting opinion that such symbolic recognitions of religion by government as
the “In God We Trust” motto on coins can be squared with the no-aid-to-re-
ligion principle because they are a form of “ceremonial deism” that has “lost
through rote repetition any significant religious content.”® The Court was
willing to say that what most people would say is religious really is not.

But in more recent years, the Court has, under the equal treatment prin-
ciple, been willing to approve symbolic recognitions of religion without
denying their religious nature. In 1995 the Supreme Court upheld the
Christmas display of a Christian cross on the grounds of the Ohio
State Capitol Building on equal treatment grounds: “We find it peculiar to
say that government ‘promotes’ or ‘favors’ a religious display by giving it the
same access to a public forum that all other displays enjoy. . . . [I]t is no vio-
lation for government to enact neutral policies that happen to benefit reli-
gion.”8* Gone is any attempt to argue that the cross in this instance had lost
its religious significance; it was the fact that a host of other displays were al-
lowed on the capitol grounds that swayed the Court majority. Equal treat-
ment of religious and secular displays was the underlying principle that saved
the cross from establishment clause problems.

Both the nature of the equal treatment line of reasoning and its limita-
tions were illustrated by two 2005 decisions, one upholding the constitu-
tionality of a display of the Ten Commandments on the Texas State Capitol
grounds and one holding unconstitutional a display of the Ten Command-
ments in a Kentucky courthouse.®> The Texas display was upheld on clear
equal treatment grounds, since there were many other, secular displays, hon-
oring such historic or cultural figures as Texas pioneer women and the Texas
cowboy. To exclude a religious symbol would be to discriminate against reli-
gion. But in the Kentucky case, the local authorities had first displayed the
Ten Commandments by themselves, then with some other religious historic
documents, and finally with both religious and secular documents. This, the
Court ruled, indicated the authorities had an underlying motive to favor re-
ligion, and thus the display of a religious text violated the First Amendment.

A third area of growing controversy is the government’s funding of private
nonprofit service organizations, many of which are religiously based.’¢ In a
recent year, for example, 65 percent of the Catholic Charities’ revenue came
from government sources, as did 75 percent of the Jewish Board of Family
and Children’s Services’ revenues and 55 percent of the Lutheran Social
Ministries’ revenues.’” One study found that a majority of religiously based
child and family service agencies received over 40 percent of their budgets
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from government sources.® A study of welfare-to-work programs in Los An-
geles, Chicago, Dallas, and Philadelphia found that about one-half of the
faith-based programs received government funding, including 58 percent of
the most deeply religious ones. The amount of government funds they re-
ceived was significant—about 30 percent of the budgets of the most deeply
religious programs came from government sources.

Despite large amounts of public tax dollars going to religiously based ser-
vice organizations, only two cases have come before the Supreme Court chal-
lenging this practice, and in both instances the Court found the practice con-
stitutional. One case, from the end of the nineteenth century, dealt with aid
to a District of Columbia Catholic hospital. The Supreme Court based its ap-
proval of the program of aid on the sacred-secular distinction. The Court saw
the hospital as “simply the case of a secular corporation being managed by
people who hold to the doctrines of the Roman Catholic Church.”® The sec-
ular nature of the hospital’s function assured the constitutionality of the aid.

The constitutional issues at stake were raised more clearly in the 1988 case
of Bowen v. Kendrick. The Adolescent Family Life Act (AFLA) had author-
ized federal grants for both public and private nonprofit organizations for the
purpose of providing services relating to teenage sexuality and pregnancies.
By a close five to four vote, the Supreme Court ruled that on its face the act
did not violate the First Amendment establishment clause and remanded the
case to the lower courts to determine whether it did so as actually adminis-
tered. The key issue with which the Court struggled concerned the second
part of the Lemon test, namely, whether the act advanced religion. The
Supreme Court majority ruled that “the programs established under the au-
thority of the AFLA can be monitored to determine whether the funds are,
in effect, being used by the grantees in such a way as to advance religion.”!
The money could only go to support the secular aspects of the agencies’ pro-
grams. Further, the Court majority ruled that the agencies receiving govern-
ment funds were not pervasively sectarian, but seemed to be more like col-
leges and universities for whom public funds had previously been approved
than like elementary and secondary schools for whom public funds had
largely been rejected: “In this case, nothing on the face of the AFLA indi-
cates that a significant proportion of the federal funds will be disbursed to
‘pervasively sectarian’ institutions.”? One clearly sees that the Supreme
Court’s basis of approving this aid was the sacred-secular distinction and the
pervasively sectarian standard, not primarily the newer equal treatment or
neutrality standard. The Court approved this funding without abandoning its
no-aid-to-religion standard. Some key implications of this will be shortly
noted.
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The no-aid-to-religion principle—in spite of the recent rise of the equal
treatment principle—continues to exert a powerful force on the Supreme
Court and among leaders in the media and the political arena. This can be
seen in the controversy that has surrounded what has been termed “charita-
ble choice” and President George W. Bush’s faith-based initiative. It is help-
ful to look at these events closely. In 1996 a bill made its way through Con-
gress that enacted major changes in the Aid to Families of Dependent
Children (AFDC) program. Among other changes it was renamed Tempo-
rary Assistance to Needy Families (TANF) and made work or training a re-
quirement for those receiving assistance. It also included section 105, which
came to be termed “charitable choice.” It provided that states could contract
with private organizations or create voucher systems to deliver welfare ser-
vices, and that any state that did so would have to allow funding of religious
organizations on an equal basis with secular organizations. Most significantly,
it then went on to protect the religious freedom rights of religious agencies
that receive government funds, by providing that agencies receiving such
funds shall maintain the right to develop and express their religious orienta-
tion, may keep religious pictures and symbols in their facilities, and may fa-
vor members of their own religious faith in hiring decisions.®? This amend-
ment was adopted by wide margins in Congress, President Clinton did not
raise objections to it in signing the bill into law, and it was not widely criti-
cized in the media.

But then early in his presidency President George W. Bush created a White
House Office of Faith-Based and Community Initiatives, charged with the
specific task of removing barriers for faith-based and small, community-based
organizations from receiving governmental financial support for their charita-
ble activities. This ignited a firestorm of criticism and controversy that con-
tinues today. Generally, Republican members of Congress lined up in support
of these efforts and Democratic members of Congress and strict separationist
advocacy groups lined up in opposition to it.%* Controversy especially focused
on the provision that religiously based organizations receiving public funding
would not lose their right to make hiring decisions based on religion. Reli-
giously based organizations had been explicitly given this right in the 1965
Civil Rights Law that had generally outlawed discrimination in hiring based
on religion, and this provision had been unanimously upheld by the Supreme
Court.” Nevertheless, strict separationist advocates and their congressional
allies lined up to denounce this provision in President Bush’s initiative. Con-
gressman Bobby Scott of Virginia, for example, proclaimed, “Every legislative
version of charitable choice up to this point included a specific provision that
you may discriminate on the basis of religion in hiring. . . . The essence of
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charitable choice is the right to discriminate.”® A similar perspective can of-
ten be seen in comments from leading newspapers and commentators. For ex-
ample, a New York Times editorial referred to an attempt by the House of Rep-
resentatives to allow faith-based agencies running Head Start programs and
receiving government funds to hire persons of their own faith as a “smashing
of constitutional and civil rights protection,” and “discrimination based on re-
ligion.™7 The perspective that this might protect the religious autonomy of
the agencies receiving government funds and thereby help maintain religious
pluralism never entered in at all.

Meanwhile many court cases challenging various aspects of President
Bush’s initiative are making their way through the lower courts.”® Some have
been decided in favor of government funding on terms favorable to the faith-
based groups; others have gone the other way. None has yet reached the
Supreme Court, but it is likely that is where these issues will ultimately be
decided.

The reason the issues surrounding President Bush’s initiative have proven
so controversial is the fact that the Supreme Court’s sacred-secular distinc-
tion and the no-aid-to-religion doctrine have never been overturned by the
Supreme Court and continue to shape the prevailing mind-set among much
of the cultural and media elite in the United States. An equal treatment ap-
proach would argue that the basis for the constitutionality of government
funding lies in the government funding religious and secular activities of a
similar or parallel nature without favoring one or the other. In fact, it would
say that to fund the secular activities and not the religious ones would be to
discriminate against religion. This is what the Supreme Court held in the
Rosenberger case dealing with a Christian student publication at the Univer-
sity of Virginia. But to date it has not applied this reasoning to funding faith-
based social service organizations. As noted earlier, in the two cases where
the Supreme Court approved programs of direct funding of religious organi-
zations, it sought to maintain the principle of no aid to religion. It has done
so on the theory that the government is only aiding the secular aspects of the
program, which have been carefully split off from the religious or sacred as-
pects of the program. It is only in cases of indirect funding—as was the case
in the Cleveland voucher case—that the Court has based its decision on
equal treatment reasoning.

One crucial consequence of using the sacred-secular distinction as the ba-
sis for approving public funding of religiously based organizations is that
questions arise over whether religious elements may be integrated into the
presumably secular activities that are being subsidized. May religious pictures
or symbols be displayed in a homeless shelter receiving public funds? May a
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religious college receiving public funds hire only faculty members of its own
faith? May a home for abused children insist on standards of behavior for its
staff in keeping with the religious beliefs of the sponsoring faith? The prob-
lem is that if in actual fact religious organizations such as these are truly pro-
viding purely secular services with no relevance to their religious beliefs, it is
hard to think of logical reasons why they should have a right to insist that
certain religious standards or elements be a part of them. In addition, ambi-
guity is present due to the pervasively sectarian standard that the Supreme
Court has sometimes ignored and sometimes criticized, but has never offi-
cially overturned. It opens the way for officials administrating programs or
the lower courts to pressure religious agencies to give up certain religiously
motivated practices. It is not surprising that questions and controversy re-
main over what is and is not permitted in regard to government funding of
faith-based, nonprofit delivery of health and social services. As will be seen
in the following chapters, most other democracies have avoided such uncer-
tainty by not embracing a strict no-aid-to-religion standard and by granting
public funds to faith-based organizations on equal treatment or evenhanded-
ness grounds rather than on a sharp sacred-secular distinction.

Concluding Observations

As seen in this chapter the United States is currently wavering between two
different church-state models that remain in tension with each other: the
liberal Enlightenment strict separation, no-aid-to-religion model and the
neutrality or equal treatment model. The basic terms of the strict separation
model are still in place, while the American public and the Supreme Court
have been increasingly willing to make decisions based on the equal treat-
ment model. When Congress or the Supreme Court approves government-
sponsored religious displays, government funding of educational or social ser-
vices, and other forms of government cooperation with religion, they seek to
do so in such a way that their actions can be defended on strict separation
grounds that are strained at best and disingenuous at worst. Pervasively sec-
tarian versus nonpervasively sectarian, direct versus indirect funding, reli-
gious instruction versus secular instruction: all these have become standards
that must be applied, but they are not clearly defined and therefore can be
interpreted to match the desired conclusion.

Most of the other countries considered in this book—and most clearly the
Netherlands, which we consider in the next chapter—avoid these conflicts
and uncertainties by clearly basing their church-state thinking on equal
treatment or neutrality grounds, not on a rigid no-aid-to-religion standard, a
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standard that in practice is sometimes and unpredictably modified or aban-
doned.

In this concluding section we return to the question of why the United
States has taken this position and seek a tentative evaluation of it. The most
persuasive explanation for the United States’ continuing ideological com-
mitment to a strict separation, no-aid-to-religion standard, even when it in
practice is increasingly being abandoned, lies in nineteenth-century Ameri-
can history. At that time, as we saw earlier, Enlightenment liberals and the
dominant Protestants came together to oppose Catholic influence in the
United States and to impose their own generalized Protestant establishment
on all of society. Throughout the nineteenth and into the twentieth century
Protestants were the dominant force in this liberal-Protestant coalition. But
by the mid-twentieth century, conservative Protestantism had been routed in
internal church battles and replaced by a liberal Protestantism that accepted
many of the basic tenets of Enlightenment liberalism. Neither evangelical
Protestantism nor Catholicism was numerically or socially powerful enough
to command the political and media influence to make their positions felt in
the courts and among the influential elites. As a result the Enlightenment
liberal view of church and state was left in a commanding position in the
post—World War II world, and came largely to be incorporated into Supreme
Court interpretations of the First Amendment, especially in relation to the
public schools that traditionally had been seen as playing a crucial leveling,
assimilating role in an otherwise divided society. It continues to assert a ma-
jor influence on the American mind-set—to some degree among the Amer-
ican people and certainly among American social and cultural elites. Thus
the American mind-set still largely thinks in terms of strict separation, no-
aid-to-religion, and only grudgingly makes exceptions or modifications to it.

The prevailing church-state situation as we have described it in the United
States carries with it three distinct disadvantages or problems. One is the con-
fusion, uncertainty, and even anger that the current state of church-state law
and practice engenders. Scholars have used terms such as “incoherent,” a
“tangled body of law,” and “eccentric” to describe current church-state law.®
No one seems to be happy with the status quo. Steven Smith made a telling
point when he wrote that “in a rare and remarkable way, the Supreme Court’s
establishment clause jurisprudence has unified critical opinion: people who
disagree about nearly everything else in the law agree that establishment
clause doctrine is seriously, perhaps distinctively, defective.”% Recall the in-
stance cited earlier, when in 2007 a Michigan high school chorus that wished
to sing the Lord’s Prayer at their school’s May graduation exercise in remem-
brance of a fellow classmate who had been killed in an automobile accident
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was told it would not be allowed to do so. One can understand the puzzlement
of these students who may have watched on television four days later the Na-
tional Memorial Day Concert from the U.S. Capitol grounds. It was held on
public grounds and partially funded by government agencies such as the Na-
tional Park Service and the Department of the Army . . . and it featured the
singer CeCe Winans singing the Lord’s Prayer! The Supreme Court justices
themselves issue closely divided rulings on church-state questions, with even
the majority and dissenting justices often unable to reach agreement on why
they have reached their conclusions.

As a result of church-state confusions and hair-splitting distinctions re-
spect for the law suffers, uncertainty abounds, and government authorities
have sometimes taken stances that appear to be at odds with similar practices
that elsewhere are accepted without question. The other countries studied in
this book seem to have usually handled church-state issues with less contro-
versy and less uncertainty. Perhaps there is something to be learned from
them.

A second problem with the American system of strict separation and neu-
trality living in tension with each other is that it threatens a loss of religious
freedom, or autonomy, by religious organizations and endeavors. This is due
to the nature of the accommodations that the neutrality, equal treatment
standard has had to make to a strict separation, no-aid-to-religion mind-set
that still exerts influence. There are political forces today working to ac-
commodate religious symbols and practices in the public realm and to allow
faith-based organizations to partner with government in educational, health,
and social welfare services, as their secular counterparts do. These efforts re-
flect the equal treatment approach that is gaining strength in the current era
in church-state relations. But for pragmatic reasons efforts to go this route are
often combined with attempts to adhere to basic features of the strict sepa-
ration, no-aid-to-religion approach, which continues to exert its influence.
Thus public funding of social services agencies is constitutional, but there are
attempts to maintain the legal theory that this is being done without violat-
ing the no-aid-to-religion norm. Public funding programs typically—with
varying degrees of explicitness—require that the funds may not be used for
worship, sectarian instruction, or proselytizing. In legal theory, the money is
only going to fund secular services. But, of course, in many of these agencies
there is no hard-and-fast line separating the sacred and the secular. Uncer-
tainty abounds. To take just one example: If a counselor at a Christian
spousal abuse shelter assures a woman who has been abused and told she is
worthless that she in fact is a child of God and precious in His sight, is this
“sectarian instruction”?
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Also, the strict separation, no-aid-to-religion mind-set affects the key is-
sue of whether or not an agency receiving government funds may take reli-
gion into account in its hiring decisions. If, for example, an evangelical
Protestant drug treatment center must hire nonbelievers, a Jewish welfare-to-
work program must hire Muslims, and a Catholic homeless shelter must hire
Wiccans, those evangelical, Jewish, and Catholic programs would virtually
cease to be evangelical, Jewish, or Catholic. Yet if the persons they are hir-
ing are providing services with no religious elements or underpinnings, what
rationale exists for hiring persons of the faith of the organization? These are
the questions that emerge and are hard to answer as the United States at-
tempts to move toward an equal treatment model without surrendering its
strict separationist mind-set. Uncertainty and continuing controversy
abound.

Under the neutrality, equal treatment model that some other democracies
have favored, a pluralism of religious traditions is honored and accommo-
dated. Of course, a Muslim social service agency may hire only Muslims, a
Jewish home for the elderly only Jews, and a Christian school only Chris-
tians. That is the way the rich religious pluralism of those societies is taken
into account. We discuss this more in later chapters.

A third problem in the current American church-state scene relates di-
rectly to the vulnerable position that the basic right to the free exercise of re-
ligion has been placed in. Religious minorities or adherents of nontraditional
faiths face the danger of losing this right. Such faith groups as the Amish, Or-
thodox Jews, and Native Americans have usually not found much protection
for their free exercise of religion in the First Amendment of the Constitu-
tion. But the problem extends beyond such nonmainstream religious groups
to include more traditional and much larger groups because of the almost to-
tal absence of a concept of positive religious freedom in the American set-
ting. Religious freedom is typically seen as a negative freedom: freedom from
government restraints on one’s religious beliefs and practice. Since govern-
ment in the current American mind-set is largely seen as properly occupying
a neutral zone between the various religious groups and between religious
and secular belief systems, it is assumed there is no need for government to
take certain positive steps to support or encourage religion. After all, gov-
ernment is to be neutral. To give certain religious groups or religion as a
whole special support would be to violate neutrality. But a case can be made
that a government that recognizes, favors, and aids all sorts of secular enter-
prises and perspectives is not neutral if it systematically excludes religious en-
terprises and perspectives. Secular perspectives and belief structures repre-
sent a point of view, a worldview, as much as various religious perspectives
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and beliefs do. Thus, to support secular groups and programs over religious
ones is anything but neutral.

Although the United States has moved in the past twenty-five years to-
ward an equal treatment, substantive, positive neutrality approach to church
and state, the American mind-set to a large degree is still rooted in the lib-
eral Enlightenment assumption that strictly separating government and reli-
gion assures governmental neutrality on matters of religion. In doing so gov-
ernment may violate the very neutrality that liberals are rightly eager to
attain. As we view the contrasting approaches to church and state of the
other countries considered in this study we will ask whether the assumptions
and ideals of Enlightenment liberalism are adequate to assure a genuine reli-
gious neutrality on the part of government in today’s world.
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CHAPTER THREE

The Netherlands:

Principled Pluralism

The Netherlands has a justified reputation as a stable, prosperous democracy
with a long tradition of religious liberty. It is also a tolerant—some would
even say a permissive—society. Prostitution and the use of marijuana are tol-
erated in some quarters and under certain conditions euthanasia is permitted.
Same-sex marriages have been legal since 2001. Since the seventeenth cen-
tury the Netherlands has often served as a refuge for persecuted religious
groups and, along with Denmark, is often cited as doing much to protect its
Jewish citizens during the Nazi occupation. But the famous Dutch tolerance
has been pushed to the limit in recent years. In 2002 Pim Fortuyn, a leading
anti-immigration politician, was assassinated, and in 2004 the filmmaker
Theo van Gogh was killed by a Muslim extremist who, in an especially hor-
rendous act, shot Van Gogh, slit his throat, and left a note with verses from
the Qur’an pinned to his body with a knife. Although the Netherlands has
been spared the sort of terrorist attacks of 9/11 and those later experienced
by Madrid and London, it has been deeply affected by them.

The Netherlands has had one of the most theoretically rooted, thought-
out approaches to church-state relations of any of the western democracies.
Its study, therefore, should prove particularly enlightening as we explore its
historic approach to church-state issues and how it now is working to apply
it in a setting marked by a large Muslim minority that contains a small num-
ber of extremist, theocratic elements.

This chapter opens with a brief description of the Netherlands and its sys-
tem of government. It then considers the historical background for the
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Netherlands’ approach to church-state issues, next it considers the Dutch ap-
proach to free exercise issues and questions, and then it does the same for es-
tablishment issues as they relate, first, to education and then to nonprofit so-
cial service agencies. The last section makes some concluding observations.

The Nation

The Netherlands, with sixteen million people crowded onto 16,000 square
miles of land, is one of the most densely populated countries in the world. It
is often said that Dutch history and geography have molded people who are,
paradoxically, both fiercely independent and strongly committed to cooper-
ation. The independence of the Dutch has resulted in a surprisingly large de-
gree of societal pluralism for so small a country. It was historically fostered by
the low-lying, marshy ground of the deltas of the Rhine, Meuse, and Scheldt
rivers that resulted in areas developing in relative isolation from one an-
other.! This geography kept even the Romans from uniting under their rule
the area that is today the Netherlands. During the Middle Ages this area
consisted of several autonomous duchies. It was only in the late sixteenth
century that a loose confederation of provinces came together to form a sin-
gle republic. Even today the Frisian language is spoken by 400,000 persons
living in the province of Friesland in the northern part of the country.

The Protestant Reformation resulted in the Dutch being further divided
between a Catholic south and a Protestant north. The Protestants, in turn,
were divided among the dominant Reformed, or Calvinist, group and other
Protestant groups such as Lutherans and Mennonites. Meanwhile, the
“golden age” of Dutch commercial prosperity developed in the seventeenth
century, when truly the business of the Dutch was business. The commercial
elites of Amsterdam and elsewhere concentrated more on making money
than pursuing theological truth, with the result that the Dutch tolerated a
variety of religious traditions when much of Europe was still at war over reli-
gious issues. The result is that even today the Dutch are a mosaic of religious,
ethnic, and regional groupings, each jealous of its distinct identity and inde-
pendence.

But this pluralism and independence of the Dutch is only one part of the
picture. The other is a strong commitment to cooperation. Many observers
of the Dutch scene trace this characteristic to the relentless battle against the
sea. Sixty percent of the population inhabits the 25 percent of the land area
that is below sea level. This is made possible only by a complex, integrated
series of canals, pumps, and seawalls. Dutch survival down through the cen-
turies has necessitated cooperation. As recently as 1953 spring runoff and a
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series of heavy storms resulted in the drowning deaths of over 1,800 persons.
As the population of the Netherlands swelled in the twentieth century from
five million to fifteen million and to sixteen million today, cooperation has
also been necessitated by the need for urban planning, housing development,
and public transportation.

The famous Dutch toleration for differing religious, ethnic, and lifestyle
groups is often said to arise out of the combination of these qualities of inde-
pendence and cooperation. Cooperation in fighting the sea and building a
prosperous economy could only be achieved by accepting existing differences
and working together in spite of them.

Of the population over twelve years of age 29 percent are Roman
Catholic, 21 percent are Protestant, and 42 percent have no religious affilia-
tion.2 Historically, most Dutch Protestants were Reformed, but in 2004 the
two largest Reformed denominations and the Lutherans merged to form the
Protestant Church in the Netherlands. There are also about 850,000 Mus-
lims (5 percent of the population), most of whom are immigrants from
Turkey or Morocco. The Dutch religious makeup is rounded out by 80,000
Hindus and Buddhists, most of whom are also overseas immigrants, and
25,000 Jews.

Since the 1960s there has been a strong secularization trend in the
Netherlands. In 1959 the percentage of the population reporting member-
ship in the Catholic Church was at 37 percent and in the two largest Re-
formed churches it was at 38 percent (compared, as just seen, to 29 and 21
percent in 2007).3 In 1959 only 21 percent reported no religious affiliation,
compared to 42 percent in 2007. Some 71 percent of the population report
hardly ever or never attending worship services.

Despite this secularization trend, strong religious belief also remains
among a minority of the population. As one scholar reports: “Although the
degree of secularization in the Netherlands is high compared to other West-
ern European countries, the degree of active participation of church mem-
bers in the church is also comparatively high.”* In 2007, 11 percent of the
population reported attending church weekly and 19 percent reported at-
tending church monthly or more, both of which are higher than in most
other west European countries.” The World Values survey of 1990 showed
weekly church attendance in the Netherlands at 20 percent, higher than in
France, Britain, Germany, and the Scandinavian countries, yet it was either
at the same level or at higher levels in the percentages reporting rarely or
never attending church.®

A 2005 government report estimates that among the Muslims only several
hundred persons are hard-core radicals. But it also reports there are several
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thousand who sympathize with the hard-core radicals, a number that “is cur-
rently growing in size.”?

Politically, the Netherlands is a constitutional monarchy, with Queen
Beatrix serving as the head of state.8 It has a parliamentary form of govern-
ment with a bicameral legislature called the States-General. The upper
house has seventy-five members elected indirectly by the members of provin-
cial councils and the lower house has 150 members elected directly by the
populace by a strict system of proportional representation. Most legislation
originates with the cabinet and must be passed by both houses of the States-
General, but only the lower house may amend or introduce bills. There are
four major political parties: the Christian Democratic Appeal (CDA), the
Labor Party (PvdA), the Socialist Party (SP), and the People’s Party for Free-
dom and Democracy (VVD)—a right-of-center, business-oriented party. The
current government, formed after the 2006 elections, is a coalition of the
CDA, PvdA, and the Christian Union (a small Protestant party). The prime
minister, Jan Peter Balkenende, is a member of the CDA and has been the
prime minister since 2002. The Christian Democrats have been a part of
every government since 1918, except from 1994 to 2002.

The Dutch political system has been described as corporatist and consoci-
ational.” The former term emphasizes the tendency for institutionalized rep-
resentatives of key societal organizations to make public policy through a
process of negotiation and compromise among themselves and with govern-
mental officials. Consociational democracy emphasizes the tendency in seg-
mented, or sharply divided, societies for the elites of the various segments to
replace the incompatible demands of their constituent groups with pragmatic
compromises that maintain the unity of society.

Although the Dutch political system has been undergoing significant
change in the past ten to twenty years, the corporatist concept of the Dutch
political system is still accurate. Rudy Andeweg and Galen Irwin have writ-
ten that “obituaries of neo-corporatism seem premature. . . . [T]he incorpo-
ration of interest groups into the decision-making process . . . is still charac-
teristic of Dutch policy-making in many fields.”’® Recently the Dutch
concluded that the number of advisory bodies had gotten out of hand and in
2005 to 2006 their number was sharply reduced. Most executive depart-
ments, however, continue to have three or four permanent advisory councils
and additional ad hoc ones. The Department of Health Care, for example,
now has four and the Department of Education three.

Questions have also been raised concerning whether the consociational
concept is still applicable to the current Dutch scene.!' But whatever one’s
position on that issue, it is clear that the Dutch political system continues to
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be marked more by negotiation, discussion, and compromise than by adver-
sarial confrontations with outright winners and losers.

All these are themes to which we will return later in the chapter as we
seek to understand Dutch church-state principles and practices. But first it is
important to gain insight into the historical forces that have shaped the dis-
tinctive Dutch church-state practices and the assumptions and perspectives
that underlie them.

The Historical Background

In the nineteenth century, liberal Enlightenment thinking then ascendant in
the western world confronted both the United States and the Netherlands
with a similar challenge. The United States took one road; the Netherlands
another. As a result the two countries’ approaches to church-state issues have
sharply diverged down to today. The story of this challenge, how the Dutch
responded to it, and the consequences for church-state relations largely re-
volve around the issue of education. The Dutch liberals in the nineteenth
century reacted against the old conservative order that had featured a semi-
established Reformed Church (Hervormde Kerk) and a host of privileges for
the aristocratic classes. In contrast, the liberals worked for more popular par-
ticipation in government, a more limited role for the state, and no state fa-
voritism toward religious groups.

Underlying the reforms advocated by the Enlightenment liberals was a
particular view of the ideal society, which explains why they believed there
could be more popular participation in the political system without societal
divisions and greed destroying societal stability as the conservatives feared.
Dutch scholar Siep Stuurman has described this basic liberal view of that
time: “Through education and propagation of (Liberal) ‘culture’ among all
classes the circle of citizens could be broadened and the basis of the state as
well. On this course a homogeneous Dutch nation would come into being,
and would naturally take on a liberal coloration.”'? The liberal goal was a so-
ciety marked by a consensus of values that were common and nonsectarian.
Such a society would make possible broad democratic participation and a re-
moval of the old prerogatives of the aristocratic classes without creating the
social and political chaos the conservatives were predicting. The public
schools were to play an especially important role in the teaching of a com-
mon, liberal culture of national unity, tolerance, and virtue.

Therefore, at the beginning of the nineteenth century a strong move-
ment developed in the Netherlands to create publicly funded common
schools that all children would be required to attend. Stuurman also wrote



56 ~~ Chapter Three

that the homogenization of the nation was “the political core of the liberal
school policies. The school as a nation-forming institution must not be di-
vided among competing ‘sectarian schools’ or left in the hands of an exclu-
sive political or church party.”’® In the liberal view religion and morals were
not to be ignored; instead, children ought to be taught a “Christianity above
doctrinal differences.”'* This was the core of the liberal view of education
and was very similar to the view of education advocated in the United States
by Horace Mann and his supporters, as we saw in chapter 2. Education ought
to be universal and carefully regulated by the government to make sure that
divisive, parochial Christian doctrines were eliminated in favor of broad
moral themes that would produce national unity and responsible citizens.

But where did that leave the diverse religious communities of the Nether-
lands? The answer is that in the liberal scheme of things particularistic, divi-
sive religious beliefs were to be relegated to the purely private sphere. As a
result schools outside the common school scheme of things were at best
viewed with suspicion, and at worst simply banned.

As the nineteenth century wore on, increasing opposition to this concept
of education grew among Catholics and especially among a number of or-
thodox Reformed groups within the large, semiestablished Hervormde Kerk
and from some who had seceded from it, believing it was deserting tradi-
tional, orthodox Calvinist theology and practice.!” From out of this opposi-
tion both the orthodox Reformed and the Catholics started to develop their
own political movements in the 1860s.

Meanwhile liberalism was also changing, leading to a hardening of the
lines. It was becoming more anticlerical and more committed to a secular
philosophy. Political scientist Stanley Carlson-Thies summarizes the changes
in Dutch liberalism in the 1870s: “Progress, advance through science, . . . lib-
eration from outmoded dogmas—these were the watchwords of the younger
generation. Simple dismissal of the benighted, who clung tenaciously to out-
moded Christian beliefs, was no longer enough; those beliefs, and the schools
and political initiatives embodying them, had to be confronted and de-
feated.”10

The tensions that had been building for some time between the Enlight-
enment liberals, who were dominant in parliament, and the more orthodox
Reformed groups both within and outside the large Hervormde Kerk and the
Catholic forces came to a head in reaction to the passage of a new school law
in 1878. Led by Kappeyne van de Coppello, the liberals pushed through par-
liament a new education law. It mandated new and higher standards for all
schools—public schools run by municipalities, as well as alternative schools
being run by Catholic and orthodox Reformed groups. It then provided gen-
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erous financial subsidies from the central government to pay for these man-
dated improvements for the public schools, but not for the religious alterna-
tive schools. The alternative schools would have to come up with the addi-
tional funds, and if they could not, they could be closed by the education
authorities. In the context of the times, the Catholics and orthodox Re-
formed viewed this law as an all-out attack on the religiously based schools
and as reneging on the freedom of education liberals had earlier supported in
the 1848 constitution and a 1857 school law.

The law ignited a firestorm out in the country. It led to a mass political
movement and drove the orthodox Reformed and Catholics—two groups
with long histories of antagonism and distrust—into a formidable, politically
active alliance. In only five days the orthodox Reformed groups collected
over 300,000 signatures in opposition to the new education law and the
Catholics over 160,000. As Carlson-Thies has written, “Compared to the to-
tal population of only some four million and an electorate of 122,000, this
was an outpouring of popular sentiment of startling size.”!?” Within a year the
Reformed groups had established the Anti-Revolutionary Party (ARP),
which, Hans Daalder has reported, “pioneered modern mass-party organiza-
tion techniques in the Netherlands.”'® By 1883 a program for a Catholic
party had been written and was receiving wide circulation among Catholics,
although it was several decades before the formal establishment of a Catholic
party.

The 1878 school law led to a “monstrous alliance,” as one Dutch observer
termed it,!° between the orthodox Reformed groups and the Catholics. The
ARP-Catholic alliance quickly became a major political force, winning an
absolute majority of the lower house in 1888. Over a period of forty years and
in a series of stages it won total approval of its vision of education: religiously
based schools of various types and public schools espousing a “neutral,” con-
sensual philosophy all sharing fully and equally in public funding. This con-
cept was enshrined in the Dutch Constitution in 1917, where it remains to-
day. This constitutional victory was made possible by a pragmatic coalition
among the ARP-Catholic forces, which wanted equal funding for their
schools; the social democrats, who wanted universal male suffrage; and the
Liberal Party, which wanted a proportional representational electoral system.
All three received what they wanted in what has been termed “the pacifica-
tion of 1917.”

The powerful Catholic-Reformed alliance has continued to play a promi-
nent role in Dutch politics. The Catholic People’s Party, the ARP, and the
Christian Historical Union (a second Reformed party formed in 1908) in
1980 merged to form the Christian Democratic Appeal (CDA). This party
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continues to be a major force in Dutch politics. It is the largest party in the
lower house today, its leader, Jan Peter Balkenende, is the prime minister,
and, except for 1994 to 2002, it (or its forerunners) has been a part of every
government since 1918.

Equally important, however, is the fact that this alliance prevailed over
the liberals on the intellectual front. Led by several Reformed thinkers, but
also supported by the Catholic leadership, explicit, well-worked-out theories
based on a pluralistic view of society were developed to uphold its position of
government support for all education, public and private alike. Those theo-
ries were also applied to areas of society other than the schools, and gained
broad acceptance in Dutch society. In conducting interviews in 1996 and
again in 2006 with many Dutch government, church, education, and social
service leaders, we were often struck by the extent to which these concepts
have become part of the Dutch mind-set on issues of church and state. It is
important to understand them well. They form the heart of the principled
pluralism we have noted in the title of this chapter.

In the Netherlands the orthodox Reformed groups and the Catholics
came together to advocate a pluralism that respects and gives room for a va-
riety of religious-intellectual movements. The pragmatic situation both
groups found themselves in may have encouraged this response, since both
were minority groups that were unlikely to be able to impose their beliefs on
the nation as a whole. Nevertheless, they developed a principled rationale
for the positions they took and this rationale has had a lasting impact in
Dutch society. Two persons—a Calvinist and a Catholic—are especially im-
portant in understanding how this came about.

The central figure in the path taken by the orthodox Dutch Calvinists was
Abraham Kuyper (1837-1920), theologian, journalist, and, from 1901 to
1905, prime minister. Michael Fogarty has written that Kuyper was “the
greatest leader whom Dutch Protestantism in modern times has produced.”?°
Even today “Dr. Kuyperstraat” in The Hague is the street on which one finds
the headquarters of the CDA. In it there is an Abraham Kuyper room con-
taining various historical memorabilia from his long career. The influence of
Kuyper and the orthodox Reformed party he founded, the ARP, is hard to
overestimate.

Kuyper decisively, explicitly rejected the creation of a theocracy where
the state would promote Christian beliefs and values. Time and again he
spoke in favor of, and when in political power worked for, a political order
that recognized and accommodated the religious pluralism of society. His
goal “was not a theocratic recasting of the public order as a substitute for the
liberals’ project of privatizing religion. As cabinet head and leader of the
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confessional bloc, Kuyper forcefully reiterated as the confessional goal a sys-
tem in which all views would be accorded equal rights in state and soci-
ety.”2! When in 1898 Kuyper was invited to give the Stone Foundation lec-
tures at Princeton University, one of his lectures was on “Calvinism and
Politics.” In it he stated that government should allow “to each and every
citizen liberty of conscience, as the primordial and inalienable right of all
men.”?2 He also praised the concept of “a free Church, in a free State” and
criticized czarist Russia and the Lutheran concept of secular rulers deter-
mining the religion of their kingdoms as violating this ideal. But—and this
is highly significant—he also criticized “the irreligious neutral standpoint of
the French revolution” as violating the ideal of a free church in a free
state.?3 Kuyper often spoke in support of “parallelism,” that is, the right and
freedom of differing religious and philosophical perspectives and move-
ments to develop freely on separate, parallel tracks, neither hindered nor
helped by the government.

The Canadian political scientist Herman Bakvis has concluded: “It was
the example of the Calvinists under the leadership of . . . Abraham Kuyper
that gave the Catholics impetus towards developing some sort of party or-
ganization.”?* The person who emerged to lead this drive was a Catholic
priest, journalist, and member of parliament, Herman Schaepman
(1844-1903). In 1883 he called for a Catholic political party and outlined in
a journal he coedited the program such a party would pursue. Much in
Schaepman’s thinking paralleled Kuyper’s. The Catholic party he desired, ac-
cording to Carlson-Thies, “would seek only equality for the Catholic church,
not predominance, and would promote freedom of religion, independence of
the churches from the state, and equal rights for all citizens and all religious
bodies. . . . No special rights were needed, but there must be acceptance of
the special character of Catholic desires and demands.”?> He also argued
there was “a common cause to be made between Catholics and Anti-Revo-
lutionaries on the schools issue; both groups wanted control of their own ed-
ucational system.”26

It was these pluralistic principles—tolerant, yet insisting that a variety of
religious views and perspectives had as much right to sit at the public policy
table as their secularly based counterparts—that triumphed over liberal
thinking in the early twentieth century. When this victory was ensconced in
the Constitution in 1917 by the guarantee of full funding for schools of all
faiths on par with the public schools, the principles of pluralism came to
dominate public thinking and to be copied in many other areas of public life.
From the 1920s to the 1960s—and some would say down to today—a system
referred to as pillarization (verzuiling) came to mark Dutch society.
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Under pillarization most areas of group human activity—political parties,
labor unions, education, television broadcasting, retirement homes, social
service agencies, and recreation clubs—were marked by separate organiza-
tions representing the different religious and secular points of view.2” There
were four main pillars: Reformed, Catholic, socialist, and neutral (that is, lib-
eral). This meant, for example, that there was a Catholic political party, a
Catholic labor union, Catholic schools from primary to university, a
Catholic television network, Catholic newspapers, various Catholic recre-
ation clubs, and more. These organizations would constitute the Catholic
pillar. A person growing up in a Catholic household would largely live his or
her life in the context of Catholic organizations (the Catholic pillar). A per-
son growing up in a Reformed home or in a home without particular religious
commitments but of a socialist (for the working class) or liberal (for the busi-
ness and small entrepreneur) bent would face a similar situation. This social
structure fit well with the principles articulated by Kuyper and adopted by
Catholics. If all of life is touched by religion, one’s religious beliefs (or their
secular counterparts) would be relevant to what one reads, how one votes,
how one seeks an education, and even how one recreates. As foreign as such
a system seems to the American observer, it worked well in the Netherlands
in the 1920-1960 period. In contrast to nearby continental European na-
tions such as Germany, France, Spain, and Italy, the Dutch lived and pros-
pered in social and political stability.

In recent years this system has faced two very basic challenges that have
fundamentally altered it, even while not doing away with it. One is the strong
secularization trend noted earlier and the second is the influx of large num-
bers of Muslims from overseas, including a small number of radicals who have
no wish to assimilate into Dutch society. We discuss each of these in turn.

The strong secularization trend from the 1960s onward has undercut
much of the meaning that the religious pillars had. In fact, pillarization in
the Netherlands today has a negative connotation—something that is in the
past and referring to an era of religious exclusiveness and division. Voting by
religion has fallen precipitously. Although 70 percent of Dutch children still
attend private schools today, parents now select schools largely in terms
other than their religious character. Many Protestants attend Catholic
schools, Catholics attend Protestant schools, and nonbelievers attend both.
Support for other forms of pillarized organizations has dissipated. As a result,
many of the formerly pillarized organizations are combining: Protestant with
Catholic, and both with secular. The Dutch no longer live most of their lives
within a single pillar, but pick and choose. Members of a family may belong
to the newly formed Protestant Church in the Netherlands, yet send their
children to a Catholic school. Meanwhile, the wife may work at a secular
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drug treatment center, the husband may belong to the CNV (a Christian—
Catholic and Protestant—Iabor union), they may largely listen to the new
commercial television channels, and in the last election they may have voted
for the nonreligious, right-of-center VVD.

[s then pillarization dead? Some would say yes. But others say pillarization
is not dead, but changed from forty or fifty years ago. When in 2006 we asked
Sophie van Bijsterveld, who is a member of the upper house of the States-
General and probably the foremost church-state scholar in the Netherlands,
whether or not pillarization was dead she responded:

It is pillarization and it still exists. Many of the organizations still continue to
exist, but of course society has changed and we have become a post-modern,
secularized, individualized society, as a lot of societies in Europe have. But
these organizations to a large extent continue to exist; the legal framework is
still the same. . . . Pillarization was a very closed sort of society with everybody
living in his or her own pillar. . . . That sort of a closed society of course is long
gone. But that doesn’t mean those institutions have disappeared.2

She went on to make the point that recently many organizations, rather than
ignoring or relegating to the dustbin their religious or philosophical roots,
have been self-consciously reexamining those roots in an effort to establish a
religious or philosophical identity suited to the present-day setting.

In many fields, organizations rooted in religious or secular principles still
exist and are recognized and allowed for by official government policy as or-
ganizations reflecting a particular religious or secular point of view. And in
corporatist fashion the leaders of these groups are often called upon to advise
the government on issues of concern to them. It is not assumed that a neu-
tral, secular organization representing a segment of the population can speak
for all. In short, the continuing Dutch mind-set recognizes and seeks to ac-
commodate the religious-belief-ethnic pluralism of society. This aspect of the
old pillarization system is still alive.

A second major factor affecting the pillarization model is the presence
of a large Muslim minority—some 850,000 persons constituting 5 percent
of the population. A small number of Muslims are not assimilating into
Dutch society and a very small number are radical theocrats who resist as-
similation and reject democratic norms. Today, some 18 percent of the pop-
ulation comes from a non-Dutch background and 9 percent from a non-
western background.? In the six years since the assassinations of Pim
Fortuyn and Theo van Gogh and terrorist attacks elsewhere in the West,
the Dutch political scene has been roiled by sharp debates over immigra-
tion, religious freedom, and assimilation. An official 2004 government doc-
ument raised key questions now being asked:
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To what extent can a school or association propagate its own identity without
discriminating against others or being banned? Just how different can you be
in the Netherlands? How tolerant are we? These are questions that go straight
to the heart of the Netherlands as a democratic state under the rule of law, the

individual as democratic citizen and the question of social cohesion with the
Netherlands.’°

Such questions go straight to the heart of the Dutch model of pillarization as
it still exists today: recognizing and accommodating a plurality of associations
and organizations, based on religious or philosophical underpinnings. There is
a renewed emphasis in the Netherlands today on integration, that is, on means
and ways to integrate immigrant communities into the common values of a tol-
erant, democratic polity. And there is a parallel de-emphasis on maintaining
and making allowances for distinctive religious and ethnic communities.

Just as with the recent secularization process, however, this does not mean
that pillarization is dead. As we will shortly see there are more than forty-
eight separate Muslim schools, fully funded by the government, television
programming time has been allotted for Muslim programming, and there are
two government-funded programs for training imams (at Leiden University
and the Free University in Amsterdam). Two scholars describe the current
situation in these words:

Minority groups are provided instruction in their own language and culture;
separate radio and television programs; government funding to import religious
leaders; and subsidies for a wide range of social and religious organizations;
“consultation prerogatives” for community leaders; and publicly financed
housing set aside for and specifically designed to meet Muslim requirements for
strict separation of “public” and “private” spaces.3!

The religious-belief-ethnic pluralism of society—including the Muslim sector—
is still being recognized and accommodated.

All this is not without controversy. To some, the traditional emphasis on
separate organizations representing religious and philosophical traditions, in-
cluding now the Muslim tradition, is divisive and is being used by radical
Muslims to resist assimilation and to spread their radical doctrines. Veit
Bader has argued, however, that in the case of separate schools such fears “are
theoretically implausible and empirically untenable.”2 He goes on to argue
that under what he terms “associational democracy” ethnic-religious minori-
ties “are more likely to create fair and stable forms of cohesion and political
unity, to create toleration and the appropriate civic virtues and bonds, and at
least help to reduce the chances of violent conflicts and terrorism.”3?
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Others have also argued that the traditional emphasis on separate organi-
zations will help ultimately in integrating Muslims fully into Dutch society.
As Muslims form their own schools and other organizations, as they receive
public subsidies, and as they are drawn into negotiations over public policies
and their implementation, they will feel more accepted as a part of Dutch so-
ciety and will come to accept more fully the norms of individual freedom and
democratic governance. George Harinck told us that ten years ago Jan Peter
Balkenende, the Dutch prime minister,

would have said “Well, we are against an Islamic pillar because it means you
lock these people in their own tradition and don’t make them Dutch.” Nowa-
days his party [the CDA] and he have changed their opinion and they say,
“Well, we support Islamic organizations because we have learned in the last ten
years that these people don’t integrate into society just by living here. So, you
want to tell them . . . [to] found an Islamic political party, and your leaders will
learn to deal with the other Dutch in parliament and they will learn that they
need to negotiate.” The Netherlands is a country with all kinds of minorities
and no majority, so if you want to form a majority you have to make coalitions.
... Well, the best way to support it [Muslim integration into Dutch society] we
think now is by supporting them in founding their own organizations.?*

In summary, pillarization has changed since the 1960s, but it is still a part
of the Dutch way of governing and thinking about societal organizations.
The term itself is no longer very descriptive or widely used. What is still in
existence are societal-political organizations segmented by religious-philo-
sophical orientations, and a society and a government that accept the legit-
imacy of and seek to accommodate such organizations in a wide variety of
fields. They are seen as reflecting points of view of significance in the pop-
ulace and as serving segments of the taxpaying populace, and for both rea-
sons deserve recognition and support. In the following sections the signifi-
cance of this pluralistic view of society for church-state relations is
developed.

The Free Exercise of Religion

The basic right to the free exercise of one’s religion is laid down in Articles
1 and 6 of the Dutch Constitution, as revised in 1983. Article 1 states:

All persons in the Netherlands shall be treated equally in equal circumstances.
Discrimination on the grounds of religion, belief, political opinion, race or sex
or on any other grounds whatsoever shall not be permitted.?
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And Article 6 reads:

1. Everyone shall have the right to manifest freely his religion or belief,
either individually or in community with others, without prejudice to
his responsibility under the law.

2. Rules concerning the exercise of this right other than in buildings and
enclosed places may be laid down by Act of Parliament for the protec-
tion of health, in the interest of traffic and to combat or prevent dis-
orders.

In seeking to understand these constitutional provisions it is important to
realize that the Dutch judiciary does not have the power of judicial review
over acts passed by parliament. Article 120 clearly states that “The constitu-
tionality of Acts of Parliament and treaties shall not be reviewed by the
courts.” The courts, however, can find and sometimes have found acts of mu-
nicipal and provincial councils and executive branch agencies to be uncon-
stitutional. In addition, Article 94 provides that acts of parliament and other
statutes that conflict with treaties—such as the European Convention on
Human Rights—are not applicable. The Dutch courts have historically been
hesitant to hold acts of local councils and executive agencies unconstitu-
tional or to enforce Article 94 against acts of parliament, although they have
become somewhat more activist in doing so in recent years. Also relevant is
the fact that Dutch citizens and groups, when compared to Americans, are
slower to assert their perceived constitutional rights in the courts. The Dutch
culture is more committed to negotiation and working situations out through
discussions than to legal confrontations. Therefore, judicial interpretations
have not been a dominant influence on the development of free exercise
rights, as they have in the United States. Nevertheless, the constitutional
provisions are important, both as a reflection of Dutch thinking and as
legally enforceable provisions.

There are four aspects of the religious freedom language contained in Ar-
ticles 1 and 6 that are important to note. One is that Article 6 provides for
the free exercise of both religion and “belief.” Protection of “belief” as well
as religion was a change made in the 1983 revisions to the Constitution in
order to make clear that secularly based beliefs were to have the same legal
protection as religiously based beliefs. This is fully in keeping with the Dutch
concept of pluralism discussed earlier—that all religions, as well as their sec-
ular equivalents, deserve respect and protection. The Dutch word translated
as “belief” is levensovertuiging and more literally could be translated as “life
conviction.” It is not just any belief that has constitutional protection, but
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firm convictions that guide one’s life, even though they are not rooted in re-
ligion in the traditional sense.

Second, Article 6 makes clear that one’s freedom to manifest religion or
belief is protected whether one exercises it as an individual or “in commu-
nity with others.” Individual rights are protected, but so are the rights of peo-
ple to act as part of a larger community or group. This communitarian em-
phasis can also be traced back to Dutch pluralism, with its emphasis on a
plurality of religious and “life conviction” groups and associations and the
important, legitimate role they play in society. It contrasts with the approach
of Enlightenment liberalism that tends to assume the protection of individ-
ual, private religious belief is sufficient and to downplay the importance of
the fact that religion is almost always lived within faith communities.

Third, the second section of Article 6 contains an exception similar to the
American “compelling state interest” test. The exercise of the right to reli-
gious freedom may be regulated in the interest of public health, the free flow
of traffic, or the prevention of civil disorder.

A fourth point to note is especially important. Article 1, by stating that
all people are to be “treated equally in equal circumstances,” lays the ground-
work for the free exercise right of religious organizations to receive the same
sort of governmental assistance that their secular counterparts receive. Legal
scholar Van Bijsterveld has written:

It [Article 1] guarantees equal treatment in equal circumstances to all persons.
... It is clear that under the Constitution public-authorities in the Nether-
lands shall be neutral with respect to the various religious and non-religious
denominations. . . . [I]t is clear that once authorities subsidize or support cer-
tain activities, religious counterparts cannot be excluded for that reason. Arti-

cle 1 forbids this.3¢

Elsewhere she has written, “No general state support to churches exists.” But
then she goes on to note that “financial support to churches and religion is
allowed under special circumstances in order to prevent the free exercise of
religion from becoming illusory.”’? In an interview Van Bijsterveld gave an
example of what she had in mind when she explained that government
should enable the free exercise of religion, not make it impossible. “So [it
means] the positive protection of religion, so to say. In the case of ancient
church monuments, we say the government supports old castles and other
old buildings, so it should also protect ancient church monuments. They
should not be excluded. That is what equal treatment means.”8

In the Dutch mind-set, nondiscrimination and equal treatment in equal
circumstances means that general programs of aid or support may not exclude
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religiously based beliefs and organizations. One sees the application of the
basic concept of pluralism discussed in the previous section. A variety of re-
ligious and secular beliefs and their organizations and programs are to be
treated equally by government. This principle is basic to the Dutch approach
to church-state issues.

Also key to understanding the Dutch implementation of religious freedom
is the Equal Treatment Act and the decisions of the Equal Treatment Com-
mission created by this act.? It was enacted in 1994 and amended in 2004.
It provides “protection against discrimination on the grounds of religion, be-
lief, political opinion, race, sex, nationality, heterosexual or homosexual ori-
entation or civil status.”#° It forbids both direct and indirect discrimination,
the latter being actions which, while not intending to discriminate, have the
effect of discriminating.

Three concrete issues that have arisen help to illustrate how the Nether-
lands has dealt with the free exercise rights of minority religions in an in-
creasingly pluralistic society. An issue with which the Netherlands, as well as
other European countries, have had to deal is the wearing of religious cloth-
ing and especially the wearing by Muslim women of headscarves, or nigaabs,
and burgas (which cover the entire body, including the face). In almost all
cases the Equal Treatment Commission has ruled Muslim women may not be
denied employment or schooling due to wearing headscarves or nigaabs and
burgas. Van Bijsterveld has summarized the position the Commission has de-
veloped: “When an applicant is refused a job because she wears a headscarf as
an expression of religion, this constitutes a direct distinction on the basis of re-
ligion and contravenes the Equal Treatment Act.”*! On this basis the com-
mission held in two different cases that a Muslim court registrar and a Mus-
lim cashier at a private bank must be allowed to wear a headscarf.#? That
such cases are pushing the limits of Dutch tolerance, however, is revealed by
the fact that in the case of the court registrar, the commission’s decision was
publicly condemned by the Minister of Justice who announced he would seek
a change in the law in order to ban the wearing of any religious symbols dur-
ing court hearings.® It should be noted, however, that this change in the law
was not enacted.

The commission also decided that students must be allowed to wear head-
scarves in public schools if they are doing so out of religious motivations, and
ruled against two public schools that were seeking to bar teachers from wear-
ing headscarves.* It also went further and ruled in one case that a pupil must
be allowed to wear clothing that almost completely covered her face, al-
though it ruled the opposite way in a case involving students who were
preparing for teaching careers.#> Van Bijsterveld explains these decisions on
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the basis of the Dutch understanding of state religious neutrality: “In the
Netherlands, state schools are neutral with respect to religion or belief. Un-
like in France, this is a positive neutrality. The neutrality does not aim at
banning religion or belief from the public school altogether.”* Equal treat-
ment of all religious and secular beliefs systems is key in the Dutch mind-set.
Thus the Dutch do not have the same problem with pupils and even teach-
ers wearing religious garb as have some other countries, as long as all religions
and secular belief systems are treated equally. If that is done, there is no fa-
voritism, there is no discrimination.

The wearing of the traditional burqa in public has also proven to be con-
troversial in recent years. Under the previous government the lower house
twice voted to ban the wearing of them in public and shortly before the No-
vember 2006 elections the government itself announced plans to seek pas-
sage of legislation to this effect. But after protests from the Muslim commu-
nity and elsewhere and after the election resulted in a slight shift to the left,
the government dropped plans to ban the burqa. Its wearing in public re-
mains legal. Traditional Dutch tolerance won out—but just barely.

A second free exercise issue the Netherlands has been dealing with in-
volves religious groups that do not accept the Dutch society’s consensus on
gay rights and the role of women in society. The Dutch criminal code makes
it a felony to incite hatred or discrimination against others by way of written
or oral expression.*” Some charges have been brought against Muslims as well
as theologically conservative Christians who have spoken out against homo-
sexuality or a liberated role for women. Their claims of protection under the
free exercise of religion have usually prevailed, as explained by an official in
the Ministry of the Interior and Kingdom Relations:

We've seen that in the Netherlands, in recent years, people from different re-
ligious communities, both Christian and Muslim, have made hurtful remarks
about homosexuality and the social status of women. Homosexuality has been
described as damaging to Dutch society and labeled an infectious disease. In
every case where one of these people was charged with discrimination, the re-
sult was acquittal. The main reason was the religious context of their state-
ments, which allowed them to appeal to freedom of religion.*

Again, the Dutch understanding of pluralism led to the protection of reli-
gious minorities to speak their minds.

A third free exercise issue grows out of the greater visible presence of Mus-
lims. Periodically, questions have arisen over such issues as the frequency and al-
lowable volume of Muslim calls to prayer and the building of large mosques that
in the view of many do not fit in with prevailing architectural styles. Especially
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controversial was the Essalaam mosque in Rotterdam, a large building that
holds 1,200 worshippers and has minarets soaring forty-four meters into the
air.® It was initially approved by the Rotterdam municipal council, but after
a change in the political composition of the council there were attempts to
block its construction or, at the least, lower the height of the minarets so they
would no longer tower over the surrounding area. There have been similar
controversies elsewhere. Some mosques have been attacked and set afire by
right-wing ruffians.

These controversies and conflicts, however, are a sign of shifting atti-
tudes among the Dutch populace, not changes in the legal status of Mus-
lims or other religious minorities. The Essalaam mosque was built and is
open today. Other mosques in other cities have been built, even though
protests have sometimes attended them. But one must be careful not to
exaggerate shifting Dutch attitudes. As the recent 2006 general election
demonstrates, the picture is mixed. The strongly anti-immigration—many
would say anti-Muslim—party of the assassinated Pim Fortuyn gained only
0.2 percent of the vote, and the conservative, more moderately anti-
immigration—again many would say somewhat anti-Muslim—party, VVD,
lost six seats in the lower house and garnered only 15 percent of the vote
(down 3 percentage points from the previous election).”® Meanwhile, the
Socialist Party, with a more open attitude toward immigrants, gained six-
teen seats. But one must also note that a new right-wing party marked by
anti-Muslim attitudes, the Freedom Party (PVV), garnered nine seats and
6 percent of the vote.

In summary, the Netherlands has a more expansive understanding of the
free exercise of religion than does the United States. This free exercise is in-
terpreted to include the equal treatment of religious and nonreligious organ-
izations and programs, and protects most practices of minority religious
groups. Nevertheless, the Netherlands continues to struggle with free exer-
cise questions in the face of increasing religious pluralism resulting from the
increasing numbers of non-Christians—and especially of Muslims. In dealing
with minority religions and their practices, accommodation is the norm, but
more questions are being raised whether the complete freedom of religious
expression sometimes needs to yield to a perceived need for greater integra-
tion into the values and norms of Dutch society. The Dutch proclivity for
toleration and flexibility is being stretched to the limit, but with a few ex-
ceptions it is still dominant, both legally and in the public’s attitudes. The
Dutch continue to have a broad, expansive understanding of the free exer-
cise of religion.
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Church, State, and Education

The Dutch concept of pluralism translates, when applied to education, to a
deep and lasting commitment to freedom of choice. There is strong support
for the proposition that parents should be able to choose the sort of educa-
tion their children receive, whether that be Catholic; Protestant in a genial,
broad sense; Reformed in a strict, orthodox sense; Jewish; Muslim; Hindu;
secular; or secular with certain special teaching techniques or philosophies
such as Montessori. A study by the Organization for Economic Cooperation
and Development (OECD) concluded that “‘the central value of freedom of
choice’” was an aspect of Dutch education beyond debate at the present
time.”! One official with a national organization representing the boards of
Protestant schools told us: “We are so much for freedom of education. . . .
This is a part of the Dutch way of thinking.” He went on to state that the po-
tential problem of separate schools dividing Dutch society rarely comes up,
but that “if it is discussed the desire for freedom always prevails.”? Since that
interview questions have been raised concerning the funding of Muslim
schools amid fears they may be stifling the integration of Muslim immigrants
into Dutch society and values or even teaching violence. One Dutch politi-
cian has called for the forced closure of all Islamic schools.

Nevertheless, about 70 percent of the primary and secondary school stu-
dents attend nonpublic schools, by far the highest level of the five countries
considered in this study. As of 2002, there were almost 8,000 primary schools,
and of these 33 percent were public schools, 30 percent were Catholic
schools, 30 percent were Protestant schools, and 7 percent were other private
schools. There were 650 secondary schools, and of these 29 percent were
public, 25 percent Catholic, 22 percent Protestant, 13 percent were secular,
and 11 percent were interdenominational.® There are about forty-six Mus-
lim primary schools and two Muslim secondary schools, as well as three Jew-
ish schools (one of which is strictly orthodox) and four Hindu schools.>* All
of these schools are fully funded by the government.

This pattern of multiple types of schools, all funded by the government, is
enshrined in Article 23 of the Constitution, which provides: “All persons shall
be free to provide education . . .” and “Private primary schools . . . shall be fi-
nanced from public funds according to the same standards as public-authority
schools.” It also states that private secondary schools shall receive public fund-
ing, as determined by the States-General. L. S. J. M. Henkens, who served as
the director of secondary schooling in the Ministry of Education and Science,
has written that Article 23 protects three distinct freedoms: the freedom to



70 ~ Chapter Three

found schools, the freedom to determine the principles on which schools are
to be based, and the freedom to organize the instruction. The second of these
freedoms “entitles the competent authority of a school to choose the ideologi-
cal or philosophical principles on which teaching at the school is to be based.
The third . . . [entitles] the competent authority to decide on the content of
teaching and the teaching methods to be used in the school.” Later he writes
that “these freedoms remain untouched eighty years after they were first en-
shrined in our Constitution.”® This means that whenever there are sufficient
numbers of parents who want a new school that incorporates a certain distinc-
tive religious or secular philosophy (richting, or direction), the government is
committed to fund it as fully as it does the public schools. This includes the
construction of facilities.

In this section we consider how this freedom of educational choice—
enshrined in Article 23 of the Constitution and rooted in the Dutch concept
of pluralism—works out in practice and how it affects church-state relations.

In practice the Netherlands’ basic policy of fully funding all schools still
leaves many unresolved issues. One issue is how many parents and pupils ask-
ing for a new school are sufficient for the government to accede to their re-
quest. The numbers of students needed to found a new, publicly funded
school are set by national standards that vary based on pupil density in the
area. In rural areas as few as eighty pupils may be enough, while two to three
hundred are generally required in urban areas. Whether a school of the same
or similar orientation is nearby is also considered, as well, of course, as what
constitutes “nearby.” If there already is a school of the same religious or sec-
ular orientation in the area, the authorities may require 350 or more pupils
before they approve a new school, even though attending the existing school
may require a lengthy trip. The Netherlands’ compact size, excellent public
transit system, and ever-present system of bicycle paths make lengthy trips to
reach school less onerous than might be supposed.

A second issue is determining exactly what constitutes a new or distinc-
tive religious or secular direction. If there already is a Protestant school in a
community, but some parents believe it is too modern or contemporary in its
theology, is that a sufficient basis for the government to fund a new school?
Some Muslims have thought that the government has been insensitive to the
differing groups within Islam. On the other hand, the principal of an Islamic
school has reported that his school’s Muslim character made it easier for it to
receive approval of the government officials, since it clearly marked it as hav-
ing a distinctive religious direction or richting.>?

A third issue is when must a school close as the number of its students de-
clines. If the number of pupils falls to less than thirty in a rural area or less
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than 150 in an urban area, the school faces the possible loss of government
funding. Or there may be pressure for such a school to merge with a school
of a similar nature. Again, there are no hard and set rules; public authorities
must make many judgment calls. In recent years the government has been
seeking economies of scale by avoiding very small schools. It has been slower
to fund new schools and quicker to encourage small schools to combine or
merge with others. Sometimes two small schools meet in the same building,
with most of their classes held separately.

Two factors seem to make a system with as much potential for conflict and
abuse in fact work with a manageable number of tensions and conflict. One
is that Dutch society as a whole—including the public authorities—is gen-
uinely committed to a pluralistic education system. Thus groups of parents
wishing to maintain or start a school—while not automatically granted their
request—are received with respect and given serious consideration. Second,
the famous Dutch system of governing by discussion, negotiation, and con-
sensus-building comes into play. There are umbrella organizations represent-
ing the various religious and secular groups active in education, and thus ac-
tive discussions and negotiations ensue when an issue arises over the
founding or closing of a school of a particular group.

Although this system works well for most of Dutch society it poses some
problems for the 850,000 Muslims. First, the attacks of 9/11, subsequent ter-
rorist attacks by Muslim extremists, and the murder of Theo van Gogh in
2004 have all worked to create a spirit of suspicion and distrust that was pre-
viously unknown in Dutch society, or at least limited to the fringes of soci-
ety. Second, Muslims themselves are sharply divided among different na-
tional origins—largely Moroccan, Turkish, Indonesian, and Surinamese—
and between more radical and more moderate elements. There are few Mus-
lim umbrella organizations that can discuss and negotiate with public au-
thorities on behalf of large segments on the Muslim community.

As a result, although the pluralism of the Dutch—including the old pil-
larization model—would seem ready-made for dealing with the needs of a mi-
nority religious community such as the Muslims, all has not gone smoothly.
The principal of the Muslim school we cited earlier commented on this:
“The period of Pillarisation is now often being condemned as a bad period in
Dutch history, but Pillarisation and religion at that time gave clear direction
as to morals and values in the society, which now seem to have disappeared.
Diversity in society is a good thing and an Islamic pillar in Dutch society may
contribute to the emancipation of Muslims in this society as well.”8 As a re-
sult there are those who are looking to the traditional Dutch system of full
government funding for a variety of religiously and philosophically based



72~ Chapter Three

schools as a means not to divide Dutch society and to alienate its Muslim mi-
nority, but as a means to emancipate the Muslim minority and to serve as a
basis to integrate them into Dutch society. This position is reflected in the
comments of two observers:

From our interviews we can conclude that Islamic schools . . . just want to be
normal Dutch schools. But instead of offering public or Christian education
they give their students the opportunity to develop an Islamic identity.

These schools are different in that they see their existence as separate Is-
lamic educational institutions essential for the emancipation of Muslims in
Dutch society. Consequently, they draw clear parallels between the period of
Pillarisation in the Netherlands, in which religious and political groups openly
segregated themselves from Dutch society in order to strengthen their position
and increase their acceptance.”®

The exact form the funding of private schools takes is both complex and in
a state of flux. Traditionally, the central government pays all salaries directly.
This means that all teachers, no matter in what type of school they teach—
public or private—are on the same pay scale. Every school receives a certain
amount annually from the central government. In recent years there has been
a move to give schools greater financial autonomy by way of making lump-
sum grants. These payments are determined by a formula, based on the num-
ber of pupils in a school, the type of building it has, and other relevant fac-
tors. This change was instituted because government officials thought the
education budget was too open-ended and desired a more predictable—and
more manageable—budget.

Schools are not allowed to charge additional fees, although most request
parents to make voluntary contributions. Most private and some public
schools request such contributions and there are expectations that parents
will make them. The contributions vary with the parents’ income and aver-
age from 200 to 600 euros a year ($300 to $900).

Relevant to the issue of church-state relations is the fact that the vast
majority of the private schools receiving full public funding are religious in
nature—Catholic, Protestant, Jewish, Muslim, and Hindu. One of the Jew-
ish schools receiving funding is orthodox in nature. When pressed as to the
nature of the Catholic schools, Dominique Majoor of a Catholic umbrella
education organization acknowledged that some Catholic schools are
Catholic only in name, but then went on to state: “But I think still a lot of
schools are Catholic not only in name but also by what they are doing and
how they are doing it. The ideal within my organization is that we should
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work on it and improve it. . . . But [ look at my own schools—the schools
I've seen—and you can really recognize them as being Catholic.”%

Even more telling, about 5 percent of the Dutch population belongs to
several strictly Reformed, or orthodox, Protestant denominations.®! About
90 percent of their children attend schools sponsored by these churches and
these schools are marked by an integration of religious perspectives into all
subject fields. They are free to hire only teachers in agreement with their re-
ligious commitments and to accept students based on the religion of their
families. In the term used by the American Supreme Court, they are “perva-
sively sectarian” schools. They are also fully funded by the government. Even
though they clearly are based in a minority religious community that runs
counter to the strong forces of secularization dominant in Dutch society, they
have experienced minimal problems in obtaining governmental approval for
opening new schools, obtaining full government funding, and maintaining
the freedom to teach their beliefs in the classroom.

In short, although most of the religious schools receiving full public fund-
ing are religious in a very general sense—as one would expect in a very sec-
ularized society—some are also very specifically, distinctively religious in na-
ture. They too receive full funding from the government.

The Dutch typically characterize their system as one of church-state sepa-
ration. “The system of church and state relationships is characterized through-
out as one of separation of church and state.”®? When we asked the author of
these words how church-state separation can be squared with financial sup-
port for religious organizations, including deeply religious schools, she replied
that the Netherlands has no established church and that the state does not di-
rectly finance the churches, but if the state subsidizes education and social
work, it must not discriminate against religion. If it funds neutral organiza-
tions, funding religious ones does not violate church-state separation.

There have also been court decisions [ruling] that government doesn’t have to
subsidize social work, charitable work, or youth work, but when it subsidizes
this type of work it should make no discrimination on the basis of religion or
belief. So if a “neutral” organization applies for this work it may receive it, but
if a church or religious organization wants to carry out this work, it should not
be excluded because that would not be equal treatment.%?

It is on the basis of equal treatment—of making funds available neutrally for
all types of religious schools and for religious and secular schools alike—that
funding of religious schools and church-state separation are seen as being
compatible.
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This leads to the question of how much freedom or autonomy is granted
religious schools. Are they fully free to be as religious as they wish? Or are
there overt or subtle pressures to conform and to water down their religious
message? First, it is clear that all schools—public and private, religious and
secular—are under numerous limitations and constraints. The Netherlands is
a highly regulated society, with government regulations affecting almost all
areas of life. Education is no exception. Much of the curriculum is set on the
national level, as are the certification standards and the working conditions
for teachers. All students from all schools take the same comprehensive ex-
ams. Schools clearly are not free to have whomever they want, teaching
whatever they want them to teach.

Nevertheless, schools are, in a formal sense, completely free to be as reli-
gious as they wish to be. Article 23 of the Constitution seeks to protect this
religious freedom when it states that government standards shall give “due
regard, in the case of private schools, to the freedom to provide education ac-
cording to religious or other belief.” It later goes on to state that the funding
“provisions shall respect in particular the freedom of private schools to
choose their teaching aids and to appoint teachers as they see fit.” In this
context “teaching aids” refer to such learning supports as textbooks, maps,
and films. The director of an umbrella Catholic school association has writ-
ten that “educational institutions at all levels are permitted to teach in the
manner they please. They can choose their own texts and their own teach-
ers, including the possibility of using religion and lifestyle as a criterion for
hiring.”¢* Chris Janse, who is from one of the small, strictly orthodox Protes-
tant groups, discussed some tensions they had experienced with government
officials over the teaching of evolution and some other curriculum matters,
but then he concluded: “In general, you can’t say that the government makes
it very difficult for us.”®

This is not, however, the entire story. There are two sources of pressures
or constraints on the religious character of the schools. First, in reaction to
fears that some of the Muslim schools might be teaching violence or hatred,
a system of school inspections now looks more closely than it did earlier on
what is being taught in the schools. It is still the case that “confessional
schools are subject to state inspections, but the teaching of religion itself is
not.”% An attempt to include the content of religion courses being taught in
the schools in the inspections was rejected by parliament. Nevertheless,
school inspections can reach conclusions concerning the general atmosphere
or teachings of a school. As an official in the Ministry of Justice, Kees Klop,
stated: “They [the inspectors] do not look at the content of the religion be-
ing taught, but only if the schools are teaching students to hate others.”¢?



The Netherlands —~ 75

Veit Bader of the University of Amsterdam reported to us that a 2005 offi-
cial report on fifty-two Muslim schools found only two where serious con-
cerns over the teaching of hatred and violence existed.®® Some schools in the
strict, orthodox Reformed tradition have felt under some new pressures over
what they are teaching, since they feel that in the public mind they are be-
ing lumped in with the Muslim schools.®® But these concerns and pressures
must be viewed in the context of Dutch pluralism, which has traditionally
given religiously based schools a great deal of freedom.

A second way in which government pressures can be brought to bear on
religious schools relates to their hiring practices. When there is a vacancy,
schools are legally free to hire any qualified applicant, but there are certain
financial advantages in hiring a currently unemployed teacher, whether or
not he or she agrees with the religious character of the school. As the prin-
cipal of one Protestant school has written: “At the moment we are forced to
give precedence to teachers from other schools who have, for some reason or
other, lost their jobs, unless there are very clear and relevant reasons for not
doing 50.”70 These pressures can be resisted, but they are there. Also, the
right to make hiring decisions based on religion is not automatically ac-
corded all religiously based schools. Rather, they need to demonstrate that
doing so is necessary in order to preserve the school’s religious identity.”! As
a result, ironically, it is easier for the more pervasively religious schools to jus-
tify hiring decisions based on religion than it is for the more nominally reli-
gious schools.

In short, the Netherlands is a highly regulated society, and this also ex-
tends to the schools. The schools face significant pressures on their religious
character and they need to have a clear and distinct understanding of their
own religious nature, if they are to resist these pressures. Without that un-
derstanding, the danger is great that they will not successfully resist the pres-
sures on them and the formal freedom they are promised in the Constitution
will not be realized in practice.

This leaves the question of the role of religion in the public schools. Ar-
ticle 23 stipulates: “Education provided by public authorities shall . . . [pay]
due respect to everyone’s religion or belief.” This has been “interpreted as a
neutrality clause which requires a positive attitude towards religion. . . . Pro-
vision is made for [voluntary] religious education in public-authority schools.
... A whole series of court rulings established that instruction in non-reli-
gious (humanist) belief should be offered and subsidized on the same basis as
religious instruction.”” Exactly how these requirements are met varies from
one locality to another. Usually they are met by some form of objective
teaching about religions and the role they play in society. Sometimes released
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time programs have been adopted, where students are taught by representa-
tives of the various faiths after normal school hours. Prayer and other devo-
tional activities are very rare in public schools, but have never been explic-
itly outlawed by either court decision or parliament. There is no attempt to
encourage or promote consensual religious beliefs and traditions in the pub-
lic schools. Such efforts would run counter to the principle of religious plu-
ralism embraced by the Dutch.

There is, however, little educational choice on the university level. Over
75 percent of the university students are in public universities, with only 9
percent in one Reformed university, and 14 percent in two Catholic univer-
sities.” But this is only a part of the story. The Protestant and Catholic uni-
versities are almost indistinguishable from their public counterparts. In fact,
the universities are so similar that students are centrally assigned to the var-
ious universities, with a lottery system used in cases of excess demand. All
universities, including those with a religious tie, are funded by the central
government. Theological schools are also funded by the government, and
here distinctive religious differences, of course, still exist. Since 1962 the ed-
ucation of humanist counselors has also been included in the system of gov-
ernment support. And currently there are two government-funded programs
for training imams, one at the Free University of Amsterdam and one at Lei-
den University. Again, one sees the Dutch understanding of governmental
religious neutrality, a neutrality gained not by failing to fund any theological
education, as is the case in the United States, but by funding theological
training for all religions and for secular, humanist counselors as well.

Educational choice, as we said at the beginning of this consideration of
education, is the cornerstone of the Dutch approach to education. Religious
schools are fully funded, and this is seen not as a violation of church-state
separation and religious neutrality, but as a necessity if government is to be
truly neutral among competing religious and nonreligious belief systems. To
do otherwise would be to pick sides and thereby violate the free exercise
rights of those left out.

Church, State, and Nonprofit Service Organizations

The struggle over the financing of private religious schools and the settle-
ment reached on that issue historically did much to shape the Dutch ap-
proach to the role nonprofit service organizations play in society and their
funding by the government. The field of education established the pattern of
relying upon private nonprofit organizations to provide a vital public service,
with the government providing the funding. That pattern is the one that has



The Netherlands —~ 77

been followed in the health care, social service, broadcasting, and other pub-
lic service areas. Private—sometimes religiously based—agencies provide the
services and government provides most of the funding. Herman Aquina has
pointed out that “about 70 percent of GNP is allocated by government in
some way, but only 10 percent of GNP is directly controlled by core govern-
ment: the other 60 percent is accounted for by PGOs [Para-Government Or-
ganizations].”™ A recent study found that 59 percent of the revenues of
Dutch nonprofit organizations come from the government, with fees they
charge for their services being the only other significant source of revenue.”
The number is even higher in the social services field, with 66 percent of the
revenues coming from the government.’® This pattern shows no sign of re-
versing itself. In fact, two observers have noted that in recent years the gov-
ernment “privatized some of its agencies and transformed them into private
nonprofits.””” These same two observers concluded: “Still today this inter-
twinement of the state and private initiative in the nonprofit sector remains
a vital factor in its functioning.”?8

The situation that exists in the field of treatment for drug addiction is typ-
ical: “About 3,000 people, spread over 70 institutions at 200 addresses are
working in specialized addiction care in the Netherlands. On an annual ba-
sis there are some 80,000 clients. Apart from a few municipal methadone
programmes, the entire service is of a private character.””

Historically, “religion was a major factor in the creation and development
of the Dutch nonprofit sector.”® The same pillarization system that we noted
in the case of schools and other voluntary organizations existed in the area
of social services.

During the last part of the nineteenth century and the first half of the twenti-
eth century, . . . the diversity of religious motives and political ideologies led to
the formation of Roman Catholic, Protestant (Calvinistic), socialistic, and
nonsectarian humanistic organizations like separate pillars in an edifice. Thus,
the whole society was structured by these religious and ideological organiza-
tions. This “pillarization” was for the most part as true in politics as in the
sphere of delivering nonprofit services.8!

The nonprofit service sector has, however, been deeply affected by the
more general “depillarization” and secularization trends that swept through
the Netherlands—more so than education. The secularization trend means
that many faith-based social service agencies have lost the constituency or
base that in the past had supported them and provided a rationale for their
existence. Meanwhile government cost-saving pressures have forced many
agencies to merge with other agencies, including Protestant or Catholic
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agencies with secular agencies. With their constituencies melting away, the
religious agencies possess weak means with which to resist such pressures.
When this occurs, nonprofit service organizations do not even have the same
protections that schools have by way of Article 23 of the Constitution.
Stavros Zouridis, an official in the Ministry of Justice, explained to us that if
one agency is spending more money for a certain item or service than others,
it is called upon by government officials to explain why. They are thereby
forced to adopt the lower-cost practices of other agencies—and in the process
lose more of their autonomy.5?

Jaap Doek, a professor of family law at the Free University of Amsterdam,
reached this conclusion in the area of child protection services:

[Tlhe government has strengthened its influence and control over the non-
governmental organizations in the field of child protection. These organiza-
tions are in fact instruments of the government in carrying out her responsi-
bility for children in need of care and protection. These organizations can only
operate as child protection services if they are recognized by the government
and this recognition is only possible if they meet the conditions set by the gov-
ernment.83

This same conclusion has been echoed by many others in other areas. For
example, Zouridis told us that the private social service agencies “are now
controlled by the state. The welfare agencies have lost their autonomy.”%* In
short, the control of the Dutch government over nonprofit service organiza-
tions that receive public funding is great.

Nevertheless, many religiously based nonprofit service organizations still
exist and take part in government funding programs just as their secular
counterparts do. Many of these are clearly religious in more than name. In
our interview with Chris Janse, a leader in one of the small, strictly orthodox
Reformed groups, we asked if his church had its own distinctively Reformed
social service agencies. He replied:

Yes we have several homes for elderly people. There are homes for children and
older people who are mentally retarded, who are handicapped . . . Also, for
people with psychological problems. There are also advisory institutions you
can go when you have problems in your family or with children, with . . . bro-
ken marriages. These are not all subsidized by the government, but most of
them are 100 percent or 90 percent subsidized by the government.8

He also reported that these agencies are able to restrict hiring to persons in
agreement with their religious beliefs: “You can ask for people who accept the
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basis—the doctrinal basis—of the institute; no problem.” He went on to re-
late that several years ago the issue arose of their practice of not hiring prac-
ticing homosexuals. The outcome was that they are not allowed to openly
state or advertise that they do not hire homosexuals, but they can ask job
candidates if they agree with the moral standards of the agency. And since
homosexual practices go against their moral standards they can in this way
indirectly avoid hiring practicing homosexuals.

Other examples can be cited. There are six international aid and relief
agencies—one Catholic, one Protestant, and four secular agencies. Much of
the Netherlands’ foreign assistance money is funneled through these six
agencies, including the two religiously based ones. A rabbi reported to us that
there are three Jewish homes for the elderly, a Jewish social welfare organiza-
tion, and a Jewish child welfare agency, among other Jewish organizations.
When pressed on whether Jewish organizations receive public funds just as
Christian organizations do, or if there is some subtle discrimination against
them, he responded unambiguously that Jewish organizations receive public
funding just as their Christian and secular counterparts do.8¢

There are Muslim social service agencies that also receive government
funding, such as several Islamic homes for the elderly that are government
funded. According to one team of scholars Muslim agencies have “achieved
a strong position in civil society, thanks to the existing legislation and the
protection of freedom of religion.”8” There is government-subsidized Muslim
television programming. Nevertheless, problems remain and Muslim organi-
zations do not take part in the system we have been describing as fully as do
Christian, Jewish, and secular agencies. The key problem is that even when
Muslims develop social service programs, questions of stability, openness, and
organizational strength that the Dutch system expects are often not there. As
one Muslim who works for the Platform of Islamic Organizations in Rijn-
mond (SPIOR) in the Rotterdam area has put it: “No professional organiza-
tion and also no financing!”%

In brief, the Dutch make extensive use of nonprofit organizations to deliver
a wide variety of public services and many of these organizations possess—to
greater and lesser degrees—religious orientations. The system has been bat-
tered by the secularization of Dutch society, not-always-successful moves to
incorporate Muslims and other religious minorities into the system, and gov-
ernmental moves to enforce cost savings and regulations. But the system still
exists.

To many Americans such practices would seem to be a denial of religious
freedom. After all, tax money from nonbelievers is going to fund Jewish homes
for the elderly, money collected from Jews is going to support Christian family
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counseling programs, and taxes paid by Christians are going to fund Muslim
television broadcasts. But the Dutch response is to insist that not to fund
such religious organizations would be a denial of religious freedom. This came
out in our interviews time and again. Frans Koopmans, of De Hoop (The
Hope) drug treatment center, made a point that is fundamental to the Dutch
mind-set in regard to state funding of religious service organizations when he
stated, “Every hospital, every helping facility has its principles, its priorities,
its fundamentals. Even though they are perhaps not Christian. Everyone is
working out of a philosophy. We are working out of a Christian philosophy
because we are wholeheartedly convinced it is the truth.”8® As a result of this
perspective, equal treatment demands that religious and nonreligious organ-
izations be funded in the same manner. As Koopmans also said, “We have
Christians in the Netherlands and we should have facilities to help that spe-
cific part of our population. If people are humanistic, you should have a hu-
manistic hospital.”® This reasoning is firmly rooted in the Dutch concept of
pluralism noted throughout this chapter.

Similarly, when asked concerning possible negative reactions of nonbe-
lievers, Jews, or Muslims over their taxes going to fund his explicitly Christ-
ian organization, Martin de Jong, of a distinctively Christian agency serving
retarded children and their families, responded:

We almost never have that kind of discussion, because they can get money for
the same kind of activities in their interpretation of life. It’s a right for every-
one to get money for such kind of activities. . . . They have a right to get money
for such kind of activities; we have the right to get money for such kind of ac-
tivities. So when they say that to me [ can say that is a common right, it is not
only my right. . . . It’s not a right especially for Christians, or for the Jewish; it’s
a common right.9!

Maria Martens of VKMO (an umbrella organization of Catholic social ser-
vice organizations) defended her agencies’ receiving public funds with these
words: “When the government gives money for housing for the elderly, why
not to Catholics? . . . When we are all paying our taxes, for these kinds of ini-
tiatives, and we have our [initiatives], why should we be left out?”9?

Koopmans, De Jong, and Martens were appealing to a basic sense of gov-
ernmental neutrality or evenhandedness based on the concept of a pluralis-
tic society, whose various elements have distinctive philosophies or ap-
proaches and are deserving of the same support. This is the same concept to
which Van Bijsterveld made reference in the words quoted earlier when she
said that “government doesn’t have to subsidize social work, charitable work,
or youth work, but when it subsidizes this type of work it should make no dis-
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crimination on the basis of religion or belief . . . [I]f a church or religious or-
ganization wants to carry out this work, it should not be excluded because
that would not be equal treatment.”? In the dominant Dutch mind-set pub-
lic funding of social service organizations does not violate church-state sepa-
ration or governmental religious neutrality, as long as such funding goes to
the organizations of all religious traditions and to those of nonreligious secu-
lar groups as well. In fact, to do otherwise is seen as discriminating against re-
ligion. Undergirding this mind-set is the rejection of an assumption often
made in the United States, namely, that religious organizations have a bias
or a distinctive ax to grind, while nonreligious secular organizations are neu-
tral. In the Netherlands secular and religious organizations alike are seen as
operating out of certain distinctive philosophies or beliefs.

This leads to the question of the amount of religious freedom possessed by
religious nonprofit service organizations that receive public funds. On the
one hand, there are strong and convincing claims to the effect that govern-
ment funding has led to an enormous amount of government control over
nonprofit organizations.

On the other hand, there is persuasive evidence that the control exercised
by government officials usually does not extend to the religious activities and
identifications of nonprofit organizations. Koopmans of the evangelical drug
rehabilitation program De Hoop gave this issue of government control fol-
lowing government funding the proper balance when he said: “What we do
have, of course, are regulations for every psychiatric hospital—Christian or
non-Christian, humanistic, anthroposophic—which we have to subscribe to.
But they are not anti-Christian regulations or something like that. . . . The
Netherlands always has been known as a very tolerant country in which
everyone could believe whatever you wanted as long as you did not hurt any-
one else. Well, it’s still so.”94

In fact, more than one observer told us that those agencies that are more
distinctively religious are in a better position to resist governmental pres-
sures to merge with other agencies or to alter their practices than those
with a more nominal religious or a fully secular character.?> Van Bijsterveld
stated that “it is easier for organizations to resist pressure to merge with
other organizations if they are very distinctively Christian, and harder if
they are more generally Christian. Then it is harder for them to document
a distinct identification or direction—we say richting—that is lost if they
would merge with another.”® In the pluralist mind-set, an agency’s distinct
religious or philosophical orientation is something to be respected and al-
lowed for, not something looked down upon or ignored. That is why dis-
tinctively religious agencies are still allowed to make hiring decisions based
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on religion, something that we saw in chapter 2 is highly controversial in
the United States.

In summary, Dutch policies in regard to religiously based social service
organizations are similar to those in regard to schools. In both cases the
government—supported by attitudes prevalent in Dutch society—provides
generous levels of funding to a wide variety of service organizations, religiously
and secularly based alike. This public policy is rooted in a pluralistic concept
of society that recognizes a variety of religious and secular belief systems pres-
ent in society, all of which are held to be legitimate, contributing forces and
therefore possessing an equal right to expect an appropriate share of public
support. This system has, however, had some difficulties accommodating itself
to the various immigrant Muslim communities, and therefore Muslims, while
taking part in this system, do not do so to the same extent as other religious
and secular groups. As is the case throughout Dutch society, there are many
government regulations affecting the service organizations receiving public
funds, a situation reinforced by recent government efforts to achieve
economies in the delivery of social services. The general secularization of
Dutch society—and therefore of many of its previously religiously based non-
profit organizations—has made it harder for many agencies to resist the ho-
mogenizing influence of government regulations. Nevertheless, the religious
missions of religiously based agencies appear largely to be respected, at least
when those religious missions are clearly in evidence and articulated.

Concluding Observations

The Netherlands is a clear example of the third model of church-state rela-
tions presented in chapter 1, the pluralist model. The Dutch seek to attain
governmental neutrality on matters of religion, not by a strict church-state
separation that sees all aid to religion as a violation of the norm of neutral-
ity, but by a pluralism that welcomes and supports all religious and secular
structures of belief on an equal, evenhanded basis. This is a system of princi-
pled pluralism—as we put it in the title of this chapter—in that the Nether-
lands’ pluralist approach to church and state is rooted in certain self-con-
sciously held beliefs.

The principled nature of the Dutch church-state pluralist system can be
seen in two basic beliefs or assumptions that undergird it. One is a pluralistic
view of society that sees a variety of religious and philosophical movements—
even when they are full participants in the public life of the nation—as nor-
mal and no threat to the unity and prosperity of society. Such movements do
not have to be relegated to the private realm, with only consensual civil re-



The Netherlands —~ 83

ligious beliefs and values allowed into the public realm. This perspective has
been seriously questioned in recent years due to debates over the role of im-
migrant Muslim groups in Dutch society. Many have questioned whether or
not Muslims are—or even are capable of—fitting into the Dutch system of re-
ligious pluralism. That system is based on tolerance and a willingness to live
side by side with persons of sharply different religious and philosophical be-
liefs. There also needs to be some glue—some shared traditions and values—
that bind the Dutch into a single people. Some have questioned whether
Dutch Muslims share enough traditions and values with the rest of Dutch so-
ciety to make the system of pluralism work.

For our purposes the important point is that the traditional pluralistic le-
gal forms and—even more importantly—mind-set continue to be dominant.
True, pluralism has, in the past ten years, been battered in a way it had not
since the “pacification” of 1917. Especially some of the political parties on
the right, such as the VVD and the PVV, are—in part due to concerns over
the Muslim minority—raising new questions about how far the state should
go in recognizing and funding the schools and social service agencies of reli-
gious groups.

Nevertheless, a commitment to religious pluralism is still enshrined in the
legal structure and is the dominant mind-set. We have repeatedly seen this.
As Veit Bader of the University of Amsterdam related to us:

The system for financing religious schools in the Netherlands is entrenched. . . .
And in a comparative perspective, this opened more opportunities for Muslims
to have their own schools in the Netherlands compared to all other European
countries. In the UK there is now after a long battle two publicly financed
schools—directly recognized Muslim schools—France has none, and in the
Netherlands we have some 50 Muslim schools, in a much smaller country, with
many fewer practicing Muslims.??

A second underlying belief or assumption is that nonreligious, “neutral”
organizations and movements are not truly neutral—as is often assumed
within the liberal Enlightenment view of society—but are yet another richt-
ing, or direction, equally legitimate but no more legitimate than a host of
other religious and nonreligious philosophies or directions.

Public policies that respect, accommodate, and support public roles for a
plurality of religious and secular belief structures emerge out of these beliefs.
The comments Bob Goudzwaard, a retired professor of economics at the Free
University of Amsterdam, made to us in 1996 still hold true in understand-
ing Dutch policies in regard to church-state issues: “Nondiscrimination,
when it comes to religion, always also means in the Dutch mindset that if you



84 —~~ Chapter Three

have an organization that thinks it good to have a Christian approach, that
cannot be a reason in itself to withhold subsidies because that would be dis-
crimination. That is still very often present in the mindset.”® This is a basic
point that has emerged at various points throughout this chapter. What is of-
ten viewed in the United States as discriminating in favor of religion, and
thereby a form of establishing religion, is viewed in the Netherlands as nec-
essary in order not to discriminate against religion. On this basis the govern-
ment funds a wide variety of private religiously based schools, universities,
theological schools, and social service and health agencies. To do otherwise
would violate the free exercise rights of those not recognized or accommo-
dated on a basis equal to other religious or secular movements. As Van Bi-
jsterveld said, “Freedom of religion is not only a negative freedom in the
sense that the government not infringe upon it, but also the structure of the
law must create an atmosphere so that religion can really be exercised.”® If
religion is to be fully free, government must take certain positive steps to ac-
commodate it so that religion, along with secular beliefs, can in practice be
freely exercised.

By following this concept of pluralism the Netherlands has created an ap-
proach to church-state issues that appears to have achieved the traditional
liberal goal of governmental neutrality on matters of religion.

There is a paradox here. In the name of opposing the liberal vision of so-
ciety based on privatizing particularistic religious beliefs and favoring a
generic moral consensus, the Dutch have forged an approach to church and
state that achieves the liberal goal of religious freedom for all. It does so by
allowing the recognition and support for the full range of particularistic reli-
gious beliefs, a practice that liberalism traditionally had assumed inevitably
would lead to divisiveness and religious repression of one group by another.
Once one accepts the fact that consensual moral-religious beliefs that are ac-
cepted by most but not all of the population and that public institutions and
programs purged of all religious elements are not truly neutral, but reflect cer-
tain philosophical or moral perspectives, it is hard to disagree with the basic
Dutch contention that true governmental neutrality can only be attained by
treating people and organizations of all religious and nonreligious perspec-
tives and beliefs equally—not by favoring one over the other.

In seeking to understand how the Netherlands successfully arrived at its
commitment to a principled pluralism, the role played by Catholic-Protes-
tant cooperation must be recalled. It was the “monster alliance,” forged in
the 1870s between Catholics and the more orthodox among the Reformed
Protestants, that was able to overcome the previously dominant liberal forces
and carry the day politically. In the United States, as seen in the previous
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chapter, Protestants largely made common cause with liberals in opposition
to the Catholic Church. Yet it is important to note that the theories of reli-
gious pluralism that were developed by this alliance were much more than a
rationalization for the advancement of its members’ own causes. It was an
ideology to which they were in reality committed. Jews, socialists, and secular
humanists were early included within it, and today Muslims and Hindus—
with some difficulties—are as well. It was a genuine, not a sham, commit-
ment to pluralism.

Finally, it is helpful to note that in part this system may work as well as it
does in the Netherlands because of certain unique Dutch conditions. Even
the small, compact size of the country enters in, served as it is by excellent
public transportation and an amazing system of bicycle paths. This means
schoolchildren can safely ride to schools some distance from their homes,
thereby making it easier to sort out the children by religious or philosophical
conviction. The public transportation system makes it possible for citizens to
reach the social or health service agency they wish to use. The sense of co-
operation and national unity forged by a common history and language (ex-
cept for a small minority of Frisian speakers) may also play a role. Countries
without the same long tradition of working together may have a harder time
maintaining a sense of national unity and purpose than has the Netherlands.
Nevertheless, the Netherlands stands as a testimony to the possibility of
combining genuine governmental religious neutrality, a broad system of
recognition and support for religious and secular private schools and social
service organizations, and national purpose and unity. There is much to learn
from the Dutch experience.
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CHAPTER FOUR

Australia: Pragmatic Pluralism

The most important principles in church-state relations in Australia are
pragmatism and tolerance. Pragmatic considerations have structured the
state’s resolution of church-state issues at every point in Australian history,
and because the “practical” solution to church-state problems has changed
over time, Australia has vacillated among four different church-state models
in its two-hundred-year history: establishment, plural establishment, liberal
separationism, and pragmatic pluralism. As with the Netherlands, Australian
policy is consistent with governmental neutrality and religious pluralism, but
it is rooted in pragmatic concerns, not in basic, theoretical principles as in
the Netherlands. At the same time, there has been very little support in Aus-
tralia for an American-style separationist model that would challenge public
finance of religious schools and religious service organizations. Underlying
this policy pragmatism is a socially tolerant political culture—a live-and-let-
live attitude—that has led to a respect for and protection of the rights of re-
ligious minorities.

This chapter opens with a brief description of Australia’s religious compo-
sition and the nation’s political structures. It then considers the history of
church-state relations in the Australian colonies, and in the Commonwealth
of Australia after the colonies federated in 1901. The chapter follows with a
consideration of the Australian approach to religious free exercise and estab-
lishment issues. The final section reviews the implications of Australia’s
pragmatic pluralism for public policy related to church-state issues.

93



94 ~ Chapter Four

The Nation

Australia has a population of more than twenty million people spread over a
continent roughly the size of the United States. Australia has doubled in
population over the past fifty years and is currently growing faster than any
other country in our study. Because of harsh environmental conditions—
much of Australia is virtually uninhabitable—three-quarters of the popula-
tion live in urban areas, and most of them reside along a thousand-mile
stretch of the southeastern seaboard between the cities of Adelaide and Bris-
bane. Roman Catholics and Anglicans are the two largest religious commu-
nities in Australia; according to the 2001 census, there are 5 million
Catholics and 3.9 million Anglicans in the country. The next largest Chris-
tian groups are the Uniting Church (1.2 million), Presbyterians (638,000),
Orthodox Christians (530,000), and Baptists (310,000). There are also
358,000 Buddhists, 282,000 Muslims, 95,000 Hindus, and 84,000 Jews.!

Over the past several decades, Australia has become more religiously plu-
ralistic, less Christian, and more secular. The fastest-growing Christian
groups have been Pentecostals, who have grown by 28 percent in the last
decade and now account for nearly 300,000 members. The non-Christian
population has experienced an even more dramatic increase in recent
decades, growing from less than 1 percent of the total population in 1971, to
2.6 percent in 1991, and 4.8 percent in 2001. Specifically, from 1996 to 2001
the number of Buddhists in Australia grew from 200,000 to 358,000, while
the number of Muslims increased from 200,000 to 282,000. Immigration is
the primary reason for the dramatic growth in the Buddhist and Muslim pop-
ulations. Nearly three-quarters of the Australian Buddhist population is for-
eign born, while more than 60 percent of Australian Muslims were born out-
side of the country.? There has also been a secularization trend in Australia.
Between 1991 and 2001 those stating no religion in the census more than
doubled, growing from 6.7 to 15.5 percent. Monthly church attendance has
also dropped, falling from 36 percent in 1950, to 24 percent in 1989, and to
less than 20 percent by 2001. The decline in church attendance has been
particularly strong in the historically dominant Anglican, Presbyterian,
Catholic, and Uniting churches, and less pronounced in evangelical congre-
gations, Pentecostal churches, and among non-Christian groups. In compar-
ative terms, the rate of monthly church attendance in Australia is roughly
twice that of the European countries in our survey and half the rate in the
United States.?

In terms of its political structures, Australia combines England’s parliamen-
tary form of government with America’s institutional federalism.* The titular



Australia —~ 95

head of state of Australia is the British monarch, represented by a governor-
general, who has very little real power. The prime minister is responsible to the
House of Representatives and has effective executive power. The 150-member
House of Representatives parallels the British House of Commons and is the
Australian Parliament’s more important chamber. There is also a seventy-six-
member Senate. There are two major and several minor political parties in
Australia. The largest parties are the center-right Liberal Party and the center-
left Australian Labor Party (ALP). The National Party, which represents rural
interests, is a coalition partner with the Liberal Party and, with ten House and
two Senate seats, is Australia’s most significant third party. John Howard led
the Liberal Party government from 1996 to 2007. His cultivation of conserva-
tive Christians has led at least one analyst to draw a comparison between the
American religious right’s political activism and its supposed Australian coun-
terpart.” There are Christian conservatives in Australia; they have mobilized
on such issues as abortion, gay rights, and family values, and they are most
likely to vote for Liberal Party candidates, but they are hardly comparable to
the American religious right in terms of numbers or political significance. The
Australian Labor Party, led by Kevin Rudd, defeated the Liberal Party and John
Howard in the 2007 parliamentary elections.

As with most federal polities, Australia’s federalism is a complex and dy-
namic relationship among the federal and six state governments and two self-
governing territories. At the time of federation, the federal government’s
power was limited to its enumerated constitutional powers in interstate com-
merce, defense, foreign affairs, mass media, and immigration. States enjoyed
“residual powers,” which meant they could legislate in areas not specifically
assigned to the federal government.® The balance of power, however, has
shifted dramatically in the past fifty years toward the federal government.
This is particularly clear in the Commonwealth’s financial authority. The na-
tional government has sole access to personal and corporate income taxes,
sales tax, and excise duties. State and local governments, however, continue
to have jurisdiction over important policy areas such as education, health,
welfare, criminal law, urban affairs, and the administration of justice.” What
this has meant is that the Commonwealth government increasingly finances
programs administered at the state and local levels. The Commonwealth
spends roughly one-third of its total budget on outlays to state and local gov-
ernments.8 Australia’s religious composition and political structures have had
an important impact on the resolution of church-state practices. In order to
appreciate how these factors have helped shape church-state policy, we turn
now to an analysis of Australia’s political history that has provided the frame-
work for its model of pragmatic pluralism.
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The Historical Background

Religion did not give birth to the first Australian settlements as it did in
America, and church-state issues assumed a very different form in the emerg-
ing Australian state. The original purpose of the British settlement in New
South Wales in 1788 was to imprison criminals from English cities. The
British needed to find an alternative location for their prisoners after the
American Revolution stopped them from being shipped to Georgia; con-
victed criminals made up half of the fifteen hundred people in the first fleet
of ships to settle Australia. The church in Australia originated as a part of
the British penal system. British authorities sent The Reverend Richard
Johnson as the colony’s first chaplain; he was joined shortly thereafter by
Samuel Marsden, “the flogging pastor,” so named because of his use of severe
disciplinary measures on a population he believed to be morally and spiritu-
ally corrupt. As with many other early religious leaders, Marsden served both
as chaplain and as a magistrate and superintendent of public affairs. Colonial
elites assumed there would be an established Church of England in the Aus-
tralian colonies, as there was in England, and for the first several decades the
Anglican Church alone received state aid for education, clergy, and church
buildings. The primary goal for colonial authorities, however, was control of
the convict population, not religious conversion or liberty.?

While the institutions were closely united, an activist and powerful state
dominated the church and other institutions of civil society. The Anglican
Church was at the mercy of colonial authorities for financial aid and there
were persistent disputes between chaplains and governors about the appro-
priate levels of state support. The state provided aid, but on utilitarian and
pragmatic grounds. There was little or no religious motivation to the state’s
action; religion served the state’s secular interests by providing moral order
and social control among a penal population considered dangerous and
morally corrupt. In return, colonial authorities expected the church to help
foster political legitimacy in the new state.l® Some Anglicans challenged the
relationship on the grounds that it compromised the church’s evangelistic
message and independence, but Anglican clergy generally accepted their role
as magistrates, moral policemen, and chaplains to the convict and settler
population. Given the traditional dependence of the Church of England on
the British crown, this is not surprising. The church had grown accustomed
to looking to the state for support and providing political legitimacy in re-
turn. As one analyst has noted, “the Anglican church existed before 1820 as
the arm of the government, which provided financial backing and practical
support.”!
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The degree of state regulation of religion varied among the Australian
colonies. In the earliest days of colonial settlement in New South Wales, the
state appointed Anglican clergymen and did not allow clergy from other
faiths to minister to the convict population. Despite the fact that Irish Ro-
man Catholics made up fully one-third of the convict population by the early
1800s, for example, prison authorities initially barred Catholic priests from
celebrating the mass and required attendance at Anglican chapel services.
Not surprisingly, the convict population largely rejected the established
Church of England, although the church had greater success attracting the
growing number of free and freed colonists.!? For the most part, however, the
colonies did not regulate religious practices or place severe social and politi-
cal disabilities on those who practiced other faiths. As a result, a more liberal
policy of religious free exercise rights gradually developed in each of the
colonies. The absence of a state-imposed religious monopoly allowed Aus-
tralia to become a religiously diverse mix of Anglicans, Catholics, Presbyte-
rians, and other religious nonconformists.

This diversity made it increasingly difficult for the colonies to maintain
the English church-state model, however, as state support for the Anglican
Church aroused hostility from the competing denominations. Because state
elites did not have a strong theological attachment to an established church
model, they could more easily contemplate a different political arrangement
than their English counterparts, and they began to look for a more palatable
church-state arrangement. The New South Wales Church Act of 1836
seemed to offer the ideal solution. The act revised the established church
model by allocating colonial funds on a more equal basis to the largest de-
nominations in the colony without discrimination. The state provided funds
to recruit and deploy clergy, to defray the cost for the building of churches,
and later to help finance schools run by the churches. Even the small Jewish
community eventually received grants for religious personnel.’? This plural
or multiple establishment was a bold and innovative policy at the time, and
the other Australian colonies followed with similar acts within a few
decades.

The Church Act was driven more by political pragmatism than by a spe-
cific religious or ideological commitment. This outlook led Australian colo-
nial leaders to “invent their own solution to the problems of church-state re-
lations,” as Michael Hogan has noted, that borrowed from but also differed
from England with its established church and the United States with its prin-
ciple of church-state separation.!> Colonial governors turned to religious
neutrality to take religion out of the political arena and to enable the
churches more effectively to promote a Christian moral order and political
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legitimacy in the Australian state. Since the initial impetus for Anglican as-
cendancy in New South Wales had been the promotion of moral order
among the convict population, how much more effective could that process
be if money flowed to all of the churches? If the “problem” with England’s es-
tablished church model was that it pitted religionists against each other, why
not fund all of the churches and thereby depoliticize religious disputes? Con-
trary to the Dutch experience, however, Australian elites provided little
philosophical justification for this kind of state neutrality. It was not a prin-
cipled commitment to pluralism that drove the policy; few people argued
that the Church Act could be defended on the ground that the policy was a
nondiscriminatory way to protect and promote Australia’s religious diversity.
The intent of the policy was to make life easier for colonial authorities who
had grown weary of denominational conflict and to empower churches to
provide moral guidance to their members.1¢

At the same time, the Church Act established two important precedents
that continue to shape public policy in contemporary Australia. First, when
the government provides funds to a religious denomination, they are gener-
ally available to all denominations on some basis of equality.!” There was and
is a basic commitment to a nondiscrimination principle among the churches
when the state provides aid. This will become even more apparent when we
look at the current policy on state aid to religious schools and nonprofit or-
ganizations. Second, pragmatism has been the norm when political leaders
deal with church-state issues. Policy makers viewed religious issues as a prob-
lem to be solved in the most expedient manner possible, which in the mid-
nineteenth century led them to support what was, for the time, a remarkable
policy of plural establishment. The policy exhibited a respect for the rights
of religious minorities that was distinctive by the standards of the day. In
England, by comparison, the state barred Catholics from admission to uni-
versities and had only just granted them political emancipation when New
South Wales passed the Church Act.

Despite the intent of the Church Act, it did not dissipate sectarian rivalry
among the denominations. Initially, many Anglican Church leaders opposed
the system on the ground that aid should only go to the one true Church;
most of the other churches, by contrast, contended that the policy advan-
taged the Church of England because of its size, organization, and the lin-
gering prejudice of the Anglican governing class against Roman Catholics
and nonconformists. While the act reduced the disparity in state aid among
the denominations, because it was the denomination with the largest num-
ber of members, the Anglican Church was the principal beneficiary of the
system.!8 Roman Catholics pressed for a reformation of the act, some non-
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conformists pushed for the voluntary principle of no state aid as a way to escape
Anglican domination, and secularists—who were indifferent to Christianity—
had gained a foothold in Australia by the end of the nineteenth century. Fi-
nally, as the Australian state became more stable, it no longer looked to so-
cial institutions like the church for political legitimacy. In the absence of sec-
ular justifications for state aid, political leaders had fewer grounds on which
to defend the policy. Because there had never been an overriding commit-
ment by the state to promote religious pluralism, governing officials quickly
abandoned the act when it proved costly, difficult to administer, and politi-
cally contentious. By the turn of the century each of the Australian states
adopted a new policy of church-state separation rooted in the principles of
Enlightenment liberalism. This meant an end to direct state funding for
clergy, church buildings, and church schools.

The major political challenge to the model of plural establishment occurred
in the field of education. Religious schools, particularly Anglican schools, had
a virtual monopoly on education in the Australian colonies in the early nine-
teenth century. Colonial governments, under the Church Act, funded denom-
inational schools on a largely equal basis. Religious schools could not keep up
with the demand for public education in the mid-nineteenth century, how-
ever, and pressure grew in all the Australian colonies for a free, compulsory,
and “secular” education system.!® Until the 1860s, Anglicans and Catholics
formed a powerful political coalition that preserved the denominational sys-
tem from religious dissenters and secular liberals who wanted to make edu-
cation a state function and believed that religious control of education
threatened to undermine the assimilationist purposes of a universal system of
education.

Anglican Church leaders were not, however, as committed to the princi-
ple that education should be a religious function as were their Catholic
counterparts, and their opposition to state control of education gradually
dissipated. Many of the church’s leaders joined forces with secular rational-
ists to end state aid to denominational schools. As in the United States, the
Protestant objection to public finance of religious schools had much to do
with Protestant hostility to Catholicism. Protestants became convinced
that state funding of the denominational system advantaged Roman
Catholics, and because they strongly opposed Catholicism they united to
stop state aid for all religious schools.?® In addition, Protestants did not gen-
erally believe that a secular educational system threatened their religious
values because it allowed for instruction and worship of the general princi-
ples of Christianity. In contrast to the Netherlands and similar to the
United States, there was no Protestant movement in Australia that saw
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public schools as a threat to their religious values. The New South Wales
Public Instruction Act of 1880 typified this “secular” approach to teaching
religion: “In all schools under this Act the teaching shall be strictly non-
sectarian, but the words ‘secular instruction’ shall be held to include general
religious teaching as distinguished from dogmatical or polemical theol-
ogy.”?! To make clear that a secular education did not preclude religious in-
struction, the author of the act, Sir Henry Parker, noted: “it was never the
intention of the framers of this Bill to exclude such knowledge of the Bible
as all divisions of the Christian Church must possess, or a knowledge of the
great truths of Revelation.”?

Australia’s secular educational system shared several of the liberal presup-
positions of the American common school movement. First was the belief
that a primary function of the public school was to assimilate persons of dif-
ferent religious, class, and ethnic backgrounds by introducing them to the
key values of Australian society. In Australia, this primarily meant Roman
Catholics, who had “alien” religious views and suspect political sympathies.
[t is not surprising, for example, that all schoolchildren were required to
pledge their loyalty to God as well as to the King or Queen and the British
Empire. Patriotism was among the key political virtues that the public
schools would inculcate children with, particularly Irish Catholics who had
a history of opposition to the British crown and who needed to be socialized
with “proper” social and political values.

Second, the Enlightenment liberals leading the public school movement
believed that a nonsectarian, moralistic religion had a place in the schools.
While reformers viewed the particularistic elements of the various churches
as divisive and dangerous, they thought that the core consensual features of
the Christian faith could provide the basis for a common morality. They
shared Horace Mann’s optimism that common religious beliefs were discov-
erable by human reason. What this ignored was the incommensurability of
religious and moral viewpoints and the political power structures that lay be-
hind the rationalization that the established Protestant viewpoint was ra-
tional or consensual. Protestant church leaders did not challenge this liberal
vision because they saw it as consistent with their understanding of the so-
cial role of Christianity. Nor did they appreciate that the rationalistic as-
sumptions of the liberal educational model undermined a distinctively reli-
gious point of view in the schools.

The education acts passed by the various states allowed independent reli-
gious schools to operate, but they rescinded public finance of them. State of-
ficials expected that Catholic schools would collapse without state funding
and that the public schools would become a vehicle for Irish Catholic assim-
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ilation. This did not happen. The Catholic hierarchy rejected the public
schools as dangerously liberal and antireligious, defended their educational
principles, and committed additional resources to the preservation of a
Catholic school system. Catholic parents similarly viewed the public schools
as unsympathetic to their cultural and religious sensibilities. Fueled in part by
Protestant antipathy, the Catholic school system incorporated most Catholic
children and the religious rivalry between Protestants and Catholics intensi-
fied in Australia for the next half-century.

Religion played only a small role as Australia moved toward federation at
the end of the century. The six colonies that united to form the Australian
Commonwealth in 1901 asked for the “blessings of Almighty God” in the
preamble to the new national Constitution, and the drafters self-consciously
modeled Section 116 on the First Amendment of the U.S. Constitution.
Section 116 states:

The Commonwealth shall not make any law for establishing any religion, or
for imposing any religious observance, or for prohibiting the free exercise of
any religion, and no religious test shall be required as a qualification for any of-
fice or public trust under the Constitution.

The purpose of Section 116 was to depoliticize religion as much as possible
in order to keep the Commonwealth out of the religious field. As we have
seen, sectarian strife was a political reality in each of the Australian colonies
and political leaders did not want religious rivalries spilling over into federa-
tion politics. Australia’s religious diversity made it difficult to defend an es-
tablished church. At the time of federation, Anglicans represented a plural-
ity of the nation’s population at 40 percent, but Catholics were 23 percent,
and Methodists and Presbyterians each had 12 percent.??

In addition, there were no practical reasons for the drafters of the new con-
stitution to press for an established Anglican Church in the Australian Com-
monwealth. The Anglican Church lacked the political power to force this
model on recalcitrant policy makers and, just as significantly, the state’s inter-
est in religion had always been pragmatic. Political elites in Australia did not
assume, as they likely would have in England at the time, that the state had a
positive obligation to defend an established church. Without this philosophi-
cal commitment to an establishment model, political leaders did all that they
could to maximize support for the federation. This meant giving individual
states effective power over religious matters. While the Constitution forbade
the Commonwealth from formally establishing a church or restricting religious
free exercise rights, states could do both. The importance of state governments
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in the resolution of church-state issues became particularly apparent in subse-
quent rulings of the Australian High Court dealing with free exercise rights.

The Free Exercise of Religion

As with the other countries in our study, Australia struggles with the ques-
tion of how far to go to permit religious beliefs and practices that conflict
with social welfare and societal norms. In balancing individual rights and
state power, however, Australia has more closely followed the English model
that trusts the democratic political process rather than the American system
where the courts define and apply rights against state and federal actions.
There are two important reasons for this. First, the Australian Constitution
lacks a comprehensive bill of rights. As a consequence, the High Court has
had few opportunities to play an aggressive role in defining and protecting
rights. One of the few expressed constitutional rights is that of freedom of re-
ligion, found in Section 116, which was explicitly modeled on the First
Amendment to the American Constitution. Even here, however, the Court
has played a limited role. In two key free exercise clause cases, the Court has
established the precedent that the Constitution provides very little protec-
tion for the religious beliefs and practices of Australian citizens. The Court
has interpreted Section 116 narrowly, which has meant that religious liberty
rights are at the mercy of the political process.

A second reason for the Court’s limited role in rights protection is that
there is no Australian equivalent to the due process clause of the U.S. Con-
stitution’s Fourteenth Amendment and its provision that “no state shall
make or enforce any law which shall abridge the privileges or immunities of
the citizens of the United States.” Absent such language, the Australian
Supreme Court has been unable to incorporate the religious provisions of
Section 116 of the Constitution and apply them to the states. In theory, state
and territory governments could establish a state church or religion, oppress
religious beliefs, or require a religious test as a qualification for public office.
A proposal to amend Section 116 to include coverage to the states failed in
referendums in 1944 and 1988.2°

The first major Australian case that tested free exercise rights was Adelaide
Company of Jehovah’s Witnesses Inc. v. Commonwealth (1943). This case in-
volved opposition by the Jehovah’s Witnesses to Australian involvement in
World War II. A number of Australian churches opposed the war on religious
grounds, including the Quakers, but they were able to convince the govern-
ment that they did not pose a security risk to the state. The Jehovah’s Wit-
nesses were not so fortunate and the Commonwealth government seized
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church property and declared the Adelaide branch of the church a proscribed
organization. Since the proscription came from the Australian Common-
wealth, rather than a state government, the church appealed on the ground
that the law violated their free exercise rights guaranteed in Section 116 of
the federal constitution.

In his decision, Chief Justice John Latham recognized that the purpose of
Section 116 was to “protect the religion (or absence of religion) of minori-
ties, and, in particular, of unpopular minorities.” Nevertheless, he ruled that
the state may infringe upon religious liberty when it is necessary to protect
civil government or the continued existence of the community: “Section 116
of the Constitution does not prevent the Commonwealth from making laws
prohibiting the advocacy of doctrines which, though advocated in pursuance
of religious convictions, are prejudicial to the prosecution of a war in which
the Commonwealth is engaged.”26

Latham emphasized an important point in his decision: it is appropriate
for the state to restrict religious freedom when the exercise of that right has
the effect of endangering the entire political community. Australia faced the
very real danger of being invaded by Japan, which had earlier bombed the
city of Darwin, during World War II. The state had legitimate concerns
about the prosecution of the war, and understandable reasons to worry about
groups that actively opposed the Australian state. The problem with the de-
cision, however, is that Latham did not examine in any detail the words and
actions of the Witnesses to determine if they posed a genuine threat to the
government or the community. Instead, he inferred that the church’s teach-
ing that the Commonwealth was an organ of Satan was necessarily prejudi-
cial to the defense of the Commonwealth and that the government could le-
gitimately proscribe the organization. The Court did not use the decision,
therefore, to articulate a standard by which to judge when it was appropriate
for the state to limit free exercise rights. In failing to do that, the Court ef-
fectively sent the message that it would not be a strong advocate for religious
freedom. The contrast with the Netherlands is again instructive. Article 6 of
the Dutch Constitution specifically articulates the conditions under which
the state can limit religious liberty.

A second significant Australian free exercise case, Grace Bible Church Inc.
v. Reedman (1984), demonstrated again the limited nature of free exercise
protections under the Australian Constitution. The case involved the con-
viction of Grace Bible Church for running an unregistered private school con-
trary to South Australia’s Education Act between 1972 and 1981. Under that
act, the state could fine the governing authority of an unregistered school that
enrolled students for instruction. The church claimed that registration would
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place the church school under the state’s authority, which violated their
religious belief that God controlled the school. South Australian authori-
ties convicted Grace Bible Church and fined the school’s governing au-
thority $365.

The school appealed the conviction to the High Court and argued that
South Australia’s Education Act interfered with the freedom of religious wor-
ship and expression that is an inalienable right under the Australian Consti-
tution. The Court rejected this argument with the terse statement that the
rights guaranteed in Section 116 “cannot be of any relevance because it only
imposes a prohibition upon the law-making powers of the Commonwealth
Parliament.”?” The Court refused to interpret Section 116 as a restriction of
a state’s power in the field of religion. The issue of whether a state’s action
limits a person’s free exercise right was moot, therefore, because the Court
did not have the power to overturn such a state law. The Court further con-
tended, following its decision in Adelaide, that there is no inalienable right of
religious freedom under the Australian Constitution or common law, and
that even if there were such a right, it could still be “invaded by an Act of
the Parliament of this State.”?8

The Court sympathized with the plight of the school and recognized that
the registration of a private school is dependent upon the satisfaction of the
education board, which gives state officials wide discretion to determine the
appropriate place for religious instruction. The Court concluded, however,
that the political process is the only avenue for groups dissatisfied with a
state’s law: “the remedy for this state of affairs, if a remedy is required, is a po-
litical one and not a legal one.”® Interestingly, the Court did not discuss if
South Australia’s law placed a burden on religion and, if it did, whether the
state’s interest in the law could justify such a restriction. The High Court
simply asserted that it was bound by the rule of law and the Constitution,
which, when narrowly read, does not give it the power to overturn acts of
state parliaments in the field of religious free exercise.

A pair of 1992 cases, Nationwide News v. Wills’® and Australian Capital
Television v. Australia,’! suggested that the Court might play a more active
role in defining and protecting civil liberties. In those cases, the Court found
that a right to freedom of political speech was implied by sections of the Con-
stitution dealing with representative and responsible government.3? Writing
for the Court in Australian Capital Television v. Australia, Chief Justice An-
thony Mason asserted that the freedom of communication, though not stated
in the Constitution, is “so indispensable to the efficacy of the system of rep-
resentative government for which the Constitution makes provision that it
is necessarily implied in the making of that provision.”**> One possible impli-
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cation of the decision was that the Constitution gave the Commonwealth—
and the High Court—an implied power to safeguard the rights and freedoms
associated with a liberal polity. Had the Court continued in this direction it
might have led to the judicially enforced protection of religious rights. How-
ever, these cases proved to be the Court’s high water mark for judicially en-
forced rights protection; the Court has since returned to its more tradition-
ally conservative and cautious role in rights protection.

The High Court’s decision in Grace Bible Church established the prece-
dent that there are no constitutional grounds for the protection of religious
liberties against the actions of state governments. In Adelaide, the Court
failed to establish a clear standard by which to judge limits on religious rights
and sent the message that it would not be an institutional advocate for reli-
gious freedom. The Court’s approach to free exercise issues reflects the pol-
icy pragmatism that has marked the resolution of church-state issues
throughout Australian history. The state has sought workable solutions to re-
ligious disputes, which in most cases has meant giving to colonies, or now in-
dividual states, the power to determine for themselves what is the best
church-state policy.

The defense of religious rights in Australia comes from each of the state
constitutions, Commonwealth and state legislation, and to a lesser extent
the Human Rights and Equal Opportunity Commission, an independent
statutory agency that reports to the Commonwealth government. Several
states have made discrimination on the basis of religion unlawful and have
established antidiscrimination boards to deal with individual cases of reli-
gious discrimination. By comparison, Australia’s most populous state, New
South Wales, prohibits discrimination on many grounds but not on the
ground of religion. The federal government’s Racial Discrimination Act pro-
vides limited protection for discrimination on the basis of religion, but only
if a religious group can be also be classified as an “ethnic” group. There is no
national legislation that specifically bars discrimination on the basis of reli-
gion. Tasmania is the only state that has a religious free exercise provision in
its constitution, but this provides little protection because it can be overrid-
den by an act of Tasmania’s parliament.’*

A recent report by the Human Rights and Equal Opportunity Commis-
sion on religious freedom concluded that current law does not adequately
protect religious rights; new religious movements, indigenous beliefs, and
minority faiths are the most susceptible to discriminatory treatment.’®> Bor-
rowing language from the International Covenant on Civil and Political Rights,
the Commission recommended that the Commonwealth Parliament should
enact a Religious Freedom Act that would protect persons against religious
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discrimination and provide for the “freedom to hold a particular religion or
belief” and to “manifest religion or belief in worship, observance, practice
and teaching.”*® The recommendations were never implemented by the fed-
eral government.

Australia has made progress in the area of religious rights. A growing num-
ber of private businesses and government agencies make provisions for reli-
gious free exercise in such areas as dress codes, dietary restrictions, and recog-
nition of religious holidays. Public opinion and cultural values have been the
most significant determinants of this change. As Gary Bouma writes, Aus-
tralia has developed “a notion of fair play, (the) equal worth of human dig-
nity and live and let live.”3? The introduction to the Commission’s report on
religious freedom similarly noted that “we Australians pride ourselves on tol-
erance and easy-going acceptance of other cultures and beliefs.”?® These so-
cial values have contributed to an atmosphere that supports religious free ex-
ercise rights and has generally allowed new religious groups to negotiate their
way into Australian society. The best example of this is Australia’s current
education policy that, as we shall detail below, provides public finance for
schools from virtually every major and minor religious group in Australia.

While public opinion and cultural values can be a nebulous way to pro-
tect religious freedom, it is nevertheless significant that Australia has had less
conflict around the rights of Muslims than have the European countries in
our study. There was an increase in the number of reported incidences of dis-
crimination and abuse directed toward Muslims after the September 2001
terrorist attacks on the United States and the Bali bombings in October 2002
that killed eighty-eight Australian tourists.?® lkebal Patel, president of the
Australian Federation of Islamic Councils, the national umbrella organiza-
tion representing Australian Muslims, commented to us that there is some Is-
lamophobia in Australian society and it is particularly pronounced “around
election times because some politicians believe it helps to win races.”t® How-
ever, Australia seems fully committed to a process of negotiation and com-
promise with Muslims and other religious minorities. Patel himself noted
that state and federal government officials are “by and large very fair and eq-
uitable in their treatment of Muslims.”" This compares quite favorably to
Germany, where Muslims have failed to win evenhanded treatment from the
state, and even England, which has struggled with how best to accommodate
Muslims into its religious establishment model.

This openness has been evident since liberalization of the government’s
immigration policy in the past several decades. An open preference for
white, western immigrants characterized Australia’s immigration policy for

much of the past century. From 1900 until 1945 the so-called White Aus-
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tralia Policy used racial characteristics to exclude nonwhites and thus most
non-Christians from entering Australia. From 1947 to 1972, the state used
public moneys to induce immigration among preferred migrant groups,
which were the British and northern and southern Europeans. In 1957, for
example, the state launched a “Bring out a Briton” campaign and worked
closely with churches to implement the policy.#> The purpose of the policy
was to facilitate the migration of whites and of Roman Catholics and Protes-
tants, groups that fit comfortably into the established cultural and religious
molds. The few non-Christian Australians were expected to assimilate to
those values. As late as 1947, the three largest denominations, Anglican, Ro-
man Catholic, and Uniting Church, represented over 80 percent of Aus-
tralia’s total population.

The dissolution of the White Australia Policy in the early 1970s led to a
dramatic increase in Australia’s racial and religious diversity. By 2001, An-
glicans, Catholics, and Uniting Church members represented just over half
(57 percent) of the country’s population. As we noted above, over the past
fifty years there has been a rapid increase in the numbers of new Christian
groups (Pentecostal, Orthodox Christians), non-Christian religious groups
(Buddhist, Hindu, Muslim), and those with no religion. The immigration of
new religious groups has helped to make Australia among the most ethnically
diverse countries in the world. For the most part, Australia has not responded
defensively to the immigration of non-Christian groups, as has occurred in
other countries, but appears committed to a process of negotiation with them
to minimize areas of religious conflict. For many years, the government has
been committed to accommodating religious differences by adopting a policy
of multiculturalism in the schools.®3

The current status of religious rights in Australia is not ideal; there is no
enshrined, constitutional protection of religious liberty and no Common-
wealth law that specifically bars religious discrimination. The state has,
nonetheless, made strides toward the pluralistic goal of equal treatment of all
religious groups. As we will see in the next section, there is an equal com-
mitment to this pluralistic model in religious establishment issues, particu-
larly in public finance to religious schools and nonprofit organizations.

Church, State, and Education

The Australian educational system mixes features of the American and Eng-
lish systems. As in the United States, individual states and territories have
the primary responsibility for funding government schools in Australia. Un-
like the United States, however, the federal government has become the



108 —~ Chapter Four

primary source of funding for private schools. Like England, as we will see
in the next chapter, religious schools receive considerable funding from the
state, but in contrast with England those schools are considered non-
government schools that are not part of the state sector. Australia’s history
and politics help to explain its unique educational policy.

Catholics retained their independent school system at the end of the
nineteenth century despite the fact that the state rescinded state aid to de-
nominational schools. A smaller number of high-fee independent schools
more loosely associated with Protestant denominations also continued to ex-
ist. With limited financial resources and rising school costs, however,
Catholic schools increasingly found it difficult to compete with government
schools. By the late 1950s the disparity between state-run and Catholic
schools became apparent and the church concluded that the Catholic school
system would cease to exist without state support. The bishops committed
themselves to preserving Catholic schools and they intensified their political
pressure for state aid.

The federal election of 1963 brought the issue of state aid back onto the
political agenda for the first time since the previous century. The push for
state aid coincided with a growing split between the Catholic right and the
secular left within the Labor Party. Working-class Catholics, who tradition-
ally voted Labor, pressed the party to abandon its longstanding opposition to
state aid for religious schools. Hoping to capitalize on Catholic disaffection
with the Labor Party, Liberal Prime Minister Robert Menzies committed his
party to a policy that would have provided Commonwealth grants to public
and private schools for the purpose of science education. Protestants had
originally joined forces with secular liberals to oppose public finance of reli-
gious schools because of their hostility to Roman Catholics. By the early
1960s, however, Protestant opposition to Catholics had waned considerably,
making it easier for the largely Protestant Liberal Party to support state aid
to private religious schools. Support grew among Protestants for the right of
parents to exercise a choice in schooling and for the government to fund stu-
dents exercising that right. In response, Gough Whitlam, the Labor Party
candidate for prime minister, successfully pressed his party to abandon its op-
position to school funding.** Menzies’s initiative was the first formal entry of
the Commonwealth government into direct school funding, but it proved to
be the tip of the iceberg. Both the Liberal and Labor parties had a political
imperative to press for state aid, and in the 1972 federal election both parties
pledged major increases in grants to all private schools in need of support.
The Labor Party, led by Whitlam, won the election and created the Schools
Commission to formalize Commonwealth educational policy. Under the pol-
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icy instituted by the Commission in 1974 the Commonwealth provided di-
rect grants to nongovernment schools.

Opponents of state aid challenged the policy on the grounds that the pay-
ment of government grants to denominational schools violated Section 116
of the Australian Constitution, which does not allow the Commonwealth to
make any law “for establishing any religion.” The vast majority of private
schools had some religious affiliation, and opponents contended that aid to
religious schools constituted a de facto establishment of religion. In Attorney
General for the State of Victoria v. The Commonwealth of Australia (1981), the
High Court affirmed the validity of the legislative action. Relying upon what
he called the “plain” or “usual” meaning of the words “for establishing any re-
ligion” in Section 116, Justice Garfield Barwick, writing for the majority, ar-
gued that establishing a religion involves “the identification of the religion
with the civil authority so as to involve the citizens in a duty to maintain it
and the obligation of, in this case, the Commonwealth to patronize, protect
and promote the established religion.” According to this reading of Section
116, Barwick could not rationally see how “the law for providing the funds
for the forwarding of the education of Australians by non-government
schools is a law for establishing Christian religion.”*® In a concurring opin-
ion, Justice Harry Gibbs put the point even more strongly: “I consider the
words in Section 116 to mean that the Commonwealth Parliament shall not
make any law for conferring on a particular religion or religious body the po-
sition of a state (or national) religion or church.”#? The Court rejected the
plaintiffs’ attempts to use the U.S. Supreme Court’s rendering of the First
Amendment no establishment clause cases as a guide for this decision. Bar-
wick contended that the American cases that barred aid to religious schools
were irrelevant because of the “radically different language in our Constitu-
tion.”® Barwick asserted that the wording of the Australian Constitution,
“for establishing any religion” was narrower in meaning from the “respecting
an establishment of religion” phrase of the American First Amendment. The
Australian Constitution, Barwick argued, prohibits only those parliamentary
laws that formally establish a religion (our emphasis), it does not involve
“the prohibition of any law which may assist the practice of religion.”® The
decision removed the last serious obstacle to state aid for religious schools,
but left unanswered the question of whether aid had to be nonpreferential,
i.e., available to any religious groups that wanted to form a school, or if pub-
lic money could go only to existing church schools.

For the most part, state and federal administrators have consistently pur-
sued a neutral policy in which aid is available equally to religious and non-
religious schools alike. This is a stark contrast with England where, as we will



110 —~ Chapter Four

see in the following chapter, funding for Islamic schools took decades to
achieve. According to Aurora Andrushka, of the Department of Education,
Employment, and Youth Affairs, “in terms of funding, we take a no favoritism
approach; we look at a school regardless of its religious affiliation, its cur-
riculum, or its philosophy.”>° In recent years, government policy has actually
eased the process for approving new schools as the Howard government
dropped requirements that made federal funding contingent on standards
such as minimum enrollments. As a result, the number of religious schools
has escalated.

There are two main categories of private schools in Australia: Catholic
schools and independent schools (the vast majority of which are also reli-
gious). Both are eligible for Commonwealth funding under two main pro-
grams: The Capital Grants Programme and the General Recurrent Grants
Programme. The former provides schools with money to help with infra-
structure costs and for programs that serve the most educationally disadvan-
taged students. Of the $346 million spent by the Australian government un-
der the Capital Grants Programme in 2004, 35 percent went to private
schools. In 2004, for example, the Saint Francis of Assisi Primary School
(Catholic) in Glendenning, New South Wales, received a capital grant of
$207,514 for the construction of six general-purpose learning areas and stu-
dent amenities; the Ipswich Adventist School (Seventh-day Adventist) in
Brassall, Queensland, obtained $118,900 for building two general learning
areas; and the Minaret College (Muslim) of Springvale, Victoria, acquired
$600,000 for building an administration area and a car park, to name a few
of the recipients.’!

General recurrent funding is provided by the government on a per student
basis and is the largest source of Commonwealth funding for private schools.
In 2004, the federal government distributed more than $4.1 billion to private
schools as per capita grants. Under the program, the government uses a
needs-based model to determine the socioeconomic status of the school’s
community. The poorest schools receive the largest grants, but even the
wealthiest independent schools receive some state aid. In 2004, the per stu-
dent grants to private schools ranged from $902 to $4,606 for primary schools
(751 to 3,835 US$) and from $1,178 to $6,017 for secondary schools (981 to
5,010 US$).52 Catholic schools typically receive close to the maximum al-
lowable. As a proportion of total resources, state and Commonwealth fund-
ing represents a significant source of revenue for most private schools, al-
though it varies between the Catholic and independent school sectors.
Commonwealth and state funding accounted for roughly two-thirds of the
recurrent education costs in Catholic schools and one-third of the total cost
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in independent schools.”> The primary reason for the difference is the fee
structure in the two types of schools; the average annual fee for a Catholic
school in 2002 was $2,500 (2,080 US$), compared to $6,000 (4,992 US$) for
independent schools. The most elite private schools in Australia charge con-
siderably more. While government aid to private schools is substantial, stu-
dents attending government schools receive more funding when both Com-
monwealth and state funding is taken into account.>*

State aid to private schools has had a profound impact on education in
Australia. Enrollment in those schools had been gradually falling through-
out the 1960s, reaching an historic low of 22 percent of all students in 1971,
but with government funding the percentage of students in private schools
rose to 28 percent in 1990, 30 percent in 2000, and 33 percent in 2005. In
the decade from 1995 to 2005, the total number of students attending a pri-
vate school increased by more than 22 percent.”® In 2005, government funds
went to a plethora of religious schools, including Roman Catholic (1,698
schools), Anglican (150), nondenominational Christian (175), Lutheran
(82), Seventh-day Adventist (56), Baptist (42), Islamic (29), Jewish (19),
Pentecostal (18), Assemblies of God (15), Greek Orthodox (8), Ananda
Marga (3), and Hare Krishna (1), to name some. In addition, the state pro-
vides aid to nonreligious private schools such as Rudolph Steiner (45) and
Montessori (35).56

The original purpose of state aid was to save the Catholic school system;
an unintended consequence of the policy has been the proliferation of non-
Catholic, but religiously based, private schools. In 1971, Catholic schools en-
rolled over 80 percent of nongovernment school students; this proportion
fell to 68 percent in 1994 and to 61 percent in 2005. The growth in the pri-
vate school sector has come primarily among evangelical Protestant and
Muslim schools. According to one report, a new religious school opens in the
state of New South Wales every six weeks, while the demand for Islamic ed-
ucation is so great that each of the thirteen Muslim schools in Sydney has
plans to expand its campus.’”

There are various reasons why state aid has fueled the rise of private
schools. For one, such schools are now more affordable; lowering their cost
has made them more attractive to middle-income parents. At the same time,
however, the popularity of independent schools reflects a growing parental
preference for an education infused with religious values. A 1993 survey con-
ducted by the Immigration Bureau of the Jewish community in Australia
noted that the more than 8,800 children attending Jewish day schools in
Melbourne represented over 70 percent of the school-age population in the
Jewish community. The report concluded: “There is a growing and widely
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shared belief that young people are more likely to develop a solid and lasting
sense of Jewish ethnic identity if they spend at least some of their school
years in a pedagogical and social environment that is strongly supportive of
Jewish ideas and values.””® The same parental interest in a religiously
grounded education explains the dramatic increase in the number of Muslims
attending Islamic schools, from 2,500 students in such schools in 1994 to
14,415 in 2005.%° The website for the Al-Hidavah Islamic School in Perth
describes its mission in this way: “Our aim is to provide education in religious
studies and government curriculum to the highest possible standards in an Is-
lamic environment suitable for any child.”® At present, an estimated 10 per-
cent of Muslims send their children to Islamic schools, but the demand for
such schools is much, much higher.t!

There have been some questions raised in Parliament about the curricu-
lum in independent schools, particularly Islamic ones. Shortly after the Lon-
don train bombings in 2005, Prime Minister Howard held a counterterrorism
summit to discuss a coordinated Australian effort against terrorist attacks;
one of the summit’s recommendations was that Islamic schools should be en-
couraged to denounce terrorism and teach about Australian values and cul-
ture. Howard’s education minister, Brendan Nelson, suggested that those Is-
lamic schools that failed to do so should “clear off.”6? Muslim leaders
countered that Islamic schools are teaching Australian values, and they also
pointed out that a more serious concern might be that there was not a single
Muslim parliamentarian in the Australian federal government, and only a
handful at the state level. On the other hand, Ikebal Patel, president of the
Australian Federation of Islamic Councils, acknowledged to us that govern-
ment licensing for Islamic schools has been completely evenhanded: “Our
new schools are approved exactly like any other new religious school. If they
meet the criterion, it is not a problem [to get it approved].”®3

What is even more instructive, however, is the degree to which other
school organizations and leaders have come to the defense of their Muslim
colleagues. The executive officers of the National Catholic Education Com-
mission (NCEC) and the Australian Association of Christian Schools indi-
cated to us, for example, that they have supported expanding government
funding to Muslim schools. As Bob Johnson, executive director for the Aus-
tralian Association of Christian Schools, pointed out to us: “an even playing
field [in education] means that what is allowed for one religious group must
be allowed for others.”®* The formation of dozens of independent school or-
ganizations, both denominational and peak bodies, has eased the application
process for new schools and provided valuable political support for the sector
as a whole. Organizations give advice to prospective new school applicants
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and represent their political interests before the various government agen-
cies. Because state aid had foundered on the sectarian divide in the past, the
major churches joined forces in the 1960s to present a united front for state
aid and these school organizations advocate for government funding for all
eligible schools. There are some groups in Australia that are implacably op-
posed to the current system of aid to private religious schools, but as Johnson
pointed out to us, “when 33 percent of the student population is in non-
government schools, and when 90 percent of those students are in religious
schools, there is a critical mass that will protect the current policy.”®

Catholic and independent schools have similarly joined forces to preserve
the right of religious schools to hire persons who share the institution’s val-
ues. Potential challenges to this practice have come from the Sex Discrimi-
nation Act in 1984, which prohibited discrimination in hiring on the
grounds of sex, marital status, or pregnancy, and various state laws that ban
discrimination against persons in a same-sex relationship. In its formal re-
sponse to the Human Rights and Equal Opportunities Commission inquiry
on discrimination against persons in same-sex relationships, the Association
of Independent Schools (AISSA) presented its position in this way: “The
AISSA calls on the Human Rights and Equal Opportunities Commission to
recognize the importance of religion and religious beliefs and to recommend
that exemptions which protect the right of faith based schools to operate in
accordance with the religious tenets and beliefs upon which they have been
founded remain protected.”® In general, private schools are exempt from an-
tidiscrimination legislation if they can demonstrate that the proposed policy
violates a religious principle, and no Catholic school has lost a case brought
against it on antidiscrimination grounds.¢?

Schools are also free to develop their own philosophies and curricula.
Schools that are members of Christian Schools Australia, for example, are
committed to seeing “Christian beliefs and values impact on all aspects of
practice and community life in member schools,”®® while the curriculum in
Roman Catholic schools “must give a central place to education in faith and
acknowledge the relevance to all areas of teaching of a Christian view of life
as interpreted in the Catholic tradition.”® Consistent with these practices is
the right of schools to give preference in faculty hiring and student admission
to people who share the school’s governing philosophy and who are members
of the founding church. Two-thirds of the students in Catholic schools are
themselves Roman Catholic, a percentage of coreligionists that would be on
par with most religious schools.

In order to receive recurrent grants, private schools have to be licensed
with the Department of Education, Science, and Training and by each state’s
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Department of Education. There are accountability requirements for private
schools in such areas as student assessment, providing data on student back-
ground, and even a Commonwealth requirement that all schools fly the Aus-
tralian flag.”™® While there is no national curriculum, there are learning ob-
jectives and tests in English, math, science, and Australian history in years
three, five, seven, and nine. Some private school advocates have suggested
that the tests can function as a de facto national curriculum. Bob Johnson
commented to us that the tests have led some state education officials to “be-
come more prescriptive in making schools accountable for the content of
their courses.””! At present, there is a delicate balance between holding pri-
vate religious schools accountable to national education goals while giving
them the autonomy to educate in ways consistent with their worldviews.
There are, for example, evangelical schools that teach creation science along
with evolutionary biology. The pressure such schools face is not only from
“secular” government officials, but from school parents and Christian school
educators who want students to do well on examinations at the end of sec-
ondary education. Peter Crimmins, director of Policy and Research for Chris-
tian Schools Australia, articulated precisely this view: “A Christian educa-
tional perspective is essential, but it is very important for our schools to get
acceptability. If Christian schools are not aspiring to be as good as the best
public schools in the country they are shortchanging the kids and their par-
ents.”’2

In the final analysis, what seems to matter most in regulating private reli-
gious schools is performance. There are numerous difficulties in drawing
comparisons between private and public schools, but by virtually all measures
private schools fare very well. Private school students, in both Catholic and
independent schools, have higher retention rates than their counterparts in
state-run schools, and a much higher percentage of private school graduates
enter universities.”? Faculty-to-student ratios are actually higher in Catholic
schools than in state-run schools, but much lower in other private schools.
At the same time, the selectivity of the nongovernment sector and its abil-
ity to expel “problem” students likely gives it a competitive advantage over
the state-run sector. While most religious schools are committed to educat-
ing children regardless of socioeconomic circumstances, government schools
still educate more students from lower socioeconomic backgrounds than do
private schools.™

A common criticism of separate schools, particularly separate Islamic
schools, is that they do not adequately assimilate students into the values of
the culture at large; the assumption is that those schools often fail to promote



Australia —~ 115

the liberal, democratic, pluralistic norms that are essential for living in a
multicultural context. When asked about this claim, Patel noted to us a
unique advantage of the Australian arrangement: “I would much rather have
Islamic schools operating under the auspices of a government that makes
them go through a rigorous regulation process, instead of having indepen-
dent Islamic schools that are under virtually no government control and
oversight.”” Patel’s point seems to be that private Islamic schools are going
to exist and that it is far better to have them within the state system—where
they are accountable for their actions—than out of it—where they are not.
Ironically, it might be that private school advocates have more to fear from
government finance than do government school supporters. The paradox, as
many have noted, is that equalizing school funding and moving toward cor-
poratist political arrangements among the various educational sectors often
blurs the differences between private and public schools.”

In our view, Australian policy is neutral in that it neither advantages nor
disadvantages any particular religion, nor does it advantage or disadvantage
religion or secularism generally. State aid to religious schools makes it possi-
ble for parents who want a religious education for their children to exercise
that option, while parents who want a nonreligious secular education can opt
for a state school or a nonreligious private school. Government officials jus-
tify the policy in precisely these terms. One educational official noted to us
that “These [educational] priorities are aimed at ensuring that all students are
allowed to realize their full potential and they include support for the princi-
ple of access, choice, equity and excellence in schooling by encouraging the
provision of a strong, viable and diverse selection of schools from which par-
ents may choose.””? Australia also seems to have discovered a healthy bal-
ance between allowing religious schools to maintain a clear sense of their
mission, on the one hand, with appropriate regulation of their practices, on
the other.

Finally, there is the question of the role of religion in state-run schools.”™
Most states provide for nonsectarian secular instruction that includes general
religious teaching (GRT). As we noted, liberal reformers opposed “sectarian”
religious instruction in public schools, but they believed that secular instruc-
tion should include the consensual features of the Christian faith that would
provide the basis for a common morality. The state justified religious obser-
vances as a method of reinforcing corporate identity and instilling essential
social values. When states began to provide public education at the end of
the nineteenth century, therefore, the legislation typically allowed for non-
dogmatic religious instruction. In practice, GRT focused almost exclusively
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on Christianity, even Protestant Christianity when antipathy to Roman
Catholics remained high. GRT has become more generally Christian in re-
cent decades, but questions have been raised about the appropriateness of re-
ligious instruction in the schools. The New South Wales State Supreme
Court ruled in 1976 that prayers, Bible readings, hymns, and grace before
school meals were consistent with the provisions of GRT. The opinion of the
court stated that religious instruction, even Christian instruction, was ap-
propriate, so long as the state did not promote the teachings of a particular
church: “It is natural that where a common form of teaching Christian be-
liefs had been adopted for use in State schools, and was acceptable to the var-
ious Christian churches, the State, in promoting secular education, should be
at pains to prevent the beliefs of any one church from being advanced over
others, and to ensure a lowest common denominator for general religious
teaching.””

As Australia has become more religiously pluralistic, the problems with
this approach have become apparent. The presence of Christian and non-
Christian traditions that are uncomfortable with a lowest common denomi-
nator Christianity in the public schools challenges the optimistic assumption
of the nineteenth-century legislation that it is possible to discern consensual
religious beliefs, incorporate them into the public schools, and make them
the basis for a common social morality. While there is a need for some com-
mon values and beliefs to bind society together, attempts to root them in re-
ligion run the risk of violating governmental religious neutrality. States have
made some effort to include the study of other religions in their GRT, but in
practice the lessons are drawn overwhelmingly from the Christian tradition.
The state, in pushing these particular “consensual” religious values, implic-
itly gives mainstream Christian practices its imprimatur and violates the ba-
sic ideal of governmental neutrality that we believe should govern church-
state relations.

Despite these challenges, or possibly because of them, in 2006 the Howard
government initiated the National School Chaplaincy Programme. Under
the three-year, $90-million program, government and private schools can ap-
ply for a grant to supplement the cost of hiring a chaplain. The program is
voluntary; schools do not have to apply for money for the chaplain and stu-
dents are not obligated to participate in any of the services provided by the
school’s chaplain. According to the program’s guidelines, chaplains will “be
expected to provide general religious and personal advice, comfort and sup-
port to all students and staff, regardless of their religious denomination, irre-
spective of their religious beliefs.”® In one sense, the program rather naively
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presumes that a chaplain from a particular religious tradition (Protestant,
Catholic, Jewish, Muslim) can provide generic religious and moral instruc-
tion for an increasingly diverse student population. Predictably, the teacher
unions universally rejected the proposal while church leaders generally sup-
ported it.8! What is more surprising, at least by American standards, is that
the opposition Labor Party supported the program. The only caveat that La-
bor spokeswoman Jenny Macklin offered was that the government’s scheme
must not favor people of any one faith.8? She had little to fear; members of
the National School Chaplaincy Reference Group appointed by the govern-
ment to make recommendations on school applications included Catholic,
Protestant, Jewish, and Islamic members. In recent years, funds have gone to
government and to nongovernment schools, and to a wide variety of religious
schools within the nongovernment sector. In 2006 and 2007, for example,
money under the program went to, among others, a Jewish school (Adass Is-
rael School), an Islamic school (Al Faisal College), a Greek Orthodox school
(All Saints Greek Orthodox Grammar School), and a Lutheran school (Trin-
ity Lutheran College), to name just a few.8> There is no indication that the
newly elected Labor government has any intention of ending the program.

An educational official pointed out to us what she considered to be a cru-
cial point about the program: “it is important to note that the National
School Chaplaincy Programme is voluntary and school communities decide
if they want to apply for funding. School communities will also determine
the role and the faith and/or denomination of the chaplain.”8* What this of-
ficial assumes, and what is so different from American practices and legal
precedents, is that so long as a program is voluntary and the government is
evenhanded among religious traditions, there is nothing wrong with funding
a religious program.

More in keeping with Australia’s commitment to pluralism and neutrality
are the Special Religious Instruction (SRI) programs instituted by each of
the six states at the turn of the century and still in use today. Under SRI—
what Americans term released time programs—religious leaders or accredited
representatives of a faith group can provide religious teaching at the school
for those children whose parents want them to receive it. Parents have the
right to withdraw their children from SRI. This is a type of program that the
U.S. Supreme Court has rejected under strict separation reasoning and, as we
will see later, is widespread in Germany. As Australia has become more reli-
giously pluralistic, the number of different religions providing SRI has in-
creased. According to one estimate, there are, for example, 6,000 primary
schoolchildren in Australia who attend Bah4’f classes.®®
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Church, State, and Nonprofit Community
Service Organization

Australia’s nonprofit sector is complex, expanding, and diverse. The broad-
est definition of the sector is that it “encompasses all those organizations that
are not part of the public or business sectors”8 and includes churches, nurs-
ing homes, sports and recreation clubs, private schools, and arts and culture
associations, to name a few. Our principal interest in this section, however,
is with community service organizations, those groups that provide various
health and social welfare services.

Christian groups have dominated the community service field for much of
Australia’s history, but, as with education, the state has more recently
adopted a “neutral” policy that has led to public finance for non-Christian
welfare agencies. Churches took the lead in providing social welfare in colo-
nial Australia. Evangelical Protestants, in particular, gave a religious impetus
for the formation of charitable organizations that addressed the problems of
poverty, child neglect, and homelessness.3” There was little direct govern-
ment provision of services in the early nineteenth century, so these organi-
zations were the only means of aid for the unemployed and economically des-
titute. Most of the finance for these charities came initially from the
churches and wealthy philanthropists, but the state gradually expanded its
role as a source of funding for these church-based organizations. Agencies
that worked toward the religious reformation of the “deserving” poor fit com-
fortably with the state’s interest in the social control of a growing population
of poor people.88

Reformist ideas that emerged at the turn of the century questioned the
value of church-based charitable organizations by promoting the notion of a
universal right to services and support based on need, and not the selective
idea of moral worth. At the same time, church agencies could not meet the
growing demand for services brought on by the economic depressions of the
1890s and 1930s. Gradually, the state began to take over more of the func-
tions it previously had subsidized and adopted some reforming ideas with
policies of basic income support, child care, and old age pensions. The Con-
stitutional Amendment of 1946 overcame doubts about the Commonwealth
government’s power with regard to social welfare by establishing its sover-
eignty to legislate in eleven key areas of social welfare, including maternity
and family allowances, widow pensions, child endowment, and unemploy-
ment and sickness benefits.8

The federal government also emerged from World War II fiscally domi-
nant over the states and a pattern emerged whereby the Commonwealth col-
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lected most of the tax revenues and established national welfare priorities,
but state governments or nonprofit agencies actually provided most of the
human services.”® The government expanded its welfare role in the 1960s
and 1970s as public support grew for health insurance, income redistribution,
and Aboriginal rights. Nonprofit organizations continued to be an important
part of the social welfare network, but they became more dependent on state
finance and they gradually adopted the norms of the emerging social welfare
profession. A large number of secular nonprofits emerged in the postwar years
that utilized a professional social work model in service provision. The con-
servative critique of welfare systems in Britain and the United States in the
1970s and 1980s also affected Australian policy. Nonprofit organizations
benefited, at least in the short run, from new right attacks on the welfare
state because they were seen to be more flexible, efficient, and cost-effective
than services provided directly by the government. Policy makers began to
favor the devolution of some services to nonprofit groups and in the decade
between 1976-1977 and 1986-1987 direct support for nonprofit organiza-
tions by all levels of government in Australia more than doubled in real
terms.?!

A 2000 report by the Australian Bureau of Statistics indicated that there
were 9,278 employing organizations providing community services (child
care, accommodation for the aged, residential care, employment services) in
Australia.®? Nonprofit organizations represented more than two-thirds of
these groups and they accounted for a majority of the direct expenditures for
community services. The combined total expenditure for community ser-
vices organizations in 1999-2000 was $12.8 billion; the government funded
nearly 60 percent of the recurrent expenditures for nonprofit organizations,
though larger agencies tended to be less reliant on government finance than
smaller ones.

While the Christian values base and the link between agencies and the lo-
cal church of many existing religious agencies eroded throughout the twenti-
eth century, a large percentage of nonprofit community service organizations
retain a religious identification of some kind. According to a 1995 survey of the
nonprofit sector conducted by the Industry Commission, twenty-one of the top
fifty nongovernment agencies in terms of total income had a religious affilia-
tion, including the Salvation Army, World Vision, Wesley Mission Sydney,
Anglican Homes for the Elderly, and Baptist Community Services, to name a
few.”> There are thousands of smaller Christian, Jewish, and Muslim agencies
as well. The degree to which a religious ethos permeates the activities of these
agencies varies a great deal. The Wesley Mission Sydney, Australia’s fifth-
largest nonprofit organization, describes itself in this way: “Wesley Mission is
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committed to the proclamation of the Gospel, to sharing God’s love with mul-
ticultural Australians, to assimilating previously unchurched people into the
life of the church and to nurturing the faith of God’s children.”* The Salva-
tion Army mission statement affirms that, “The Salvation Army is an evan-
gelical part of the universal Christian Church. Its message is based on the
Bible. Its ministry is motivated by the love of God. Its mission is to preach the
gospel of Jesus Christ and to meet human needs in His name without discrim-
ination.”

The government finances religious and nonreligious community service
agencies almost equally; the largest religious agencies received, on average,
48.4 percent of their total income from government funding, while the
largest nonreligious agencies received 51.6 percent.” In 2006, 64 percent of
Baptist Community Services’ $139 million budget came from the govern-
ment, as did 45 percent of the $325 million dollar budget for the Salvation
Army Eastern Territory. The other of the three largest community service
agencies, the Wesley Mission Sydney, made up 35 percent of its budget from
government grants and subsidies.®’

Australian welfare policy reflects an overriding pragmatism, which comes
out most clearly in the government’s commitment to economic efficiency
and cost-effectiveness in service provision. The most common type of gov-
ernment payment to a community service organization is a fee for service.
Organizations contract with the government to provide specified services,
such as residential aged care, for a fixed fee. In terms of program monitoring,
this model focuses on the outputs delivered by a community service organi-
zation. Religious agencies, like their secular counterparts, have questioned
the appropriateness of applying free market economic principles to social
welfare provision. According to Community Services Australia, the peak
body for Uniting Church welfare agencies, “quality of service is more about
people’s lives, well being and acceptance in the community than it is about
economic efficiency.”%8

Debate is inevitable about what constitutes a positive client outcome in
areas such as mental health, disability, or employment services. The govern-
ment’s focus on efficient and cost-effective services will not settle the diffi-
cult question of how to assess the quality of services an agency provides, but
a virtue of policy pragmatism is that the government remains neutral in
terms of how services are delivered and who provides them. David Pollard,
executive director of the Industry Commission, an agency set up by the gov-
ernment to analyze and make recommendations about social services, de-
scribes funding arrangements in this way: “Funding is generally conceived as
a contract for the supply of services to a target group from a range of suppli-
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ers some of which happen to be church auspiced.” Pollard’s attitude is in-
dicative of the government’s pragmatic interest in the number of services an
agency provides, and its relative indifference to who provides them and how
they do it.

In addition to pragmatism, the principles of pluralism, tolerance, and gov-
ernmental neutrality are well established in Australian social welfare policy.
In addition to providing funding to religious agencies, the government gives
them considerable autonomy in how they deliver services. In contrast to the
United States, religious agencies have generally been granted exemption
from equal opportunities legislation with no great controversy. They are free
to hire whomever they want for key positions within the agency. While not
all agencies give preference to coreligionists in hiring, a majority of the ones
we interviewed do, either explicitly or implicitly. Marilyn Webster of the
Catholic Social Welfare Commission noted that “service agreements do not
specify staff qualifications and the standard practice in most Catholic agen-
cies is, whenever possible, to hire within the Catholic social welfare net-
work.”190 World Vision, the Salvation Army, and the Wesley Mission Sydney
also give a preference in hiring to coreligionists. Philip Hunt, executive di-
rector of World Vision Australia, justifies the agency’s hiring policy in this
way: “We believe that the only way for World Vision to maintain its religious
mission is to select employees who are going to be consistent with our orga-
nization’s values.” World Vision also has religious services and Bible studies
for employees, and while they are not mandatory Hunt said that most people
choose to attend them.!0!

Agencies are generally allowed to offer religious services as a part of their
program. Ed Dawkins, the community services secretary for the Salvation
Army Eastern Command, noted that “we have drug and rehabilitation pro-
grams that have a strong spiritual dimension, including chapel services. We
believe that the spiritual dimension is crucial to rehabilitation.”'®2 The Sal-
vation Army makes clients aware of the religious elements of their various
programs, but it does not discriminate against non-Christians who choose to
sign up for one of them. Dawkins concluded that in his twenty-five years in
social work the government had not once prevented him from “providing the
spiritual ministry that [ see as my mandate.”!® Overseas aid and develop-
ment agencies are not allowed to use government money for religious pur-
poses in their projects, but religious values and practices are still an impor-
tant part of the work of many of these organizations. The initial point of
contact for most church-based development agencies is a local church, and a
number of these agencies, including the largest, World Vision, emphasize the
connection between development and evangelism in their literature.!%4
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Some government programs require religious organizations to provide
equal access and equity in the services they provide. There is often a self-
selection bias, however, on the part of clients who want a religiously oriented
social service. Paul Tyrell, executive director of Centacare, the national body
of Catholic welfare agencies, indicated to us that Centacare agencies do not
discriminate among clients on the basis of religion, but that the government
understands that “as a Catholic agency a majority of our clients are going to
be Catholic.”1% According to Tyrell, half of all Centacare clients are Roman
Catholics, many of them having been referred to the agency by a local priest.
When we pointed these data out to David Pollard, he simply stated that “the
fact that religious agencies may draw most of their customers from the ranks
of their religious supporters is not of great concern.”10

The devolution of services to nongovernment agencies in the 1970s coin-
cided with the immigration of new religious and ethnic groups into Australia.
This multiculturalism challenged the government’s commitment to pluralism as
immigrant groups often preferred services provided by their own community or-
ganizations rather than the existing government and nongovernment agencies.
According to a recent survey of the Australian Jewish population, 53 percent of
Jewish parents would prefer Jewish child care services for their children and 82
percent of the elderly would prefer accommodation in a specifically Jewish hos-
tel or nursing home.!07 The same is often true for Muslims and Buddhists, and
the government has responded by turning to religious and ethnic organizations
as the primary service providers for those communities. A growing number of
community organizations offer “ethno-specific services,” a trend supported by
the Industry Commission in its recent report: “cultural differences may necessi-
tate a completely different approach to meeting community need.”!% Govern-
ment policy recognizes that ethnic and religious agencies are popular among im-
migrants and are likely to have the best access to those targeted groups. As
Pollard pointed out to us, “Islamic organizations have been funded because they
have the best access to certain target groups.”!®® This comment reflects once
again the pragmatism that is the norm with aid to nonprofit organizations that
has allowed for a diversity of religious organizations to receive public aid.

Concluding Observations

In slightly more than two hundred years, Australia’s church-state policy has
vacillated among four distinct models: religious establishment, plural estab-
lishment, liberal separationism, and pragmatic pluralism. Because Australian
policy makers have never committed themselves to a single church-state
model, they have had the freedom to adopt the most politically favorable
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model at a given time. Political and pragmatic considerations, in other words,
have been far more important in Australian church-state issues than theoreti-
cal considerations. This is in contrast to the Netherlands, where self-consciously
held principles such as a positive right to governmental neutrality have always
shaped church-state practices, or the United States with its ideological com-
mitment to church-state separation. Australia’s church-state practices, though
they are pragmatically based, come closest to those of the Dutch. Both coun-
tries seek to accommodate and support a wide diversity of religious and secular
systems of belief. Australian policy, therefore, fits most closely with the third of
our church-state models: pluralism. The state recognizes that religious life is
not limited to the private sphere, but has an important public component, and
accommodates a wide variety of religious groups with funding for such diverse
societal activities as education, mental health, and welfare services, to name a
few. This is most evident in state funding for private religious schools, and it
provides the ideological justification for the chaplaincy program. In addition,
the government generally does not favor any one religious group over another,
nor does it advantage religious over secular perspectives.

Australia’s pragmatic pluralism has gradually increased the free exercise
rights of religious groups. Australian practice in this area is not much different
from that of the other countries in our study. Like these countries, Australia
struggles with how far to extend religious rights, but there is a cultural commit-
ment to the values of accommodation, tolerance, compromise, and neutrality
that makes possible the free expression of religious ideas. A problem with the
Australian approach, however, is that the state has not solidified its guarantee
of religious liberty through judicial decisions or legislation. The Australian High
Court has narrowly interpreted the free exercise right of Section 116 of the
Constitution and there is no federal law that specifically bars religious discrim-
ination. This is a significant deficiency, in our view, not because there is wide-
spread religious discrimination in Australia, because there is not, but because
there are no established guidelines as to how far groups can go to exercise their
religious liberty. This seems to be a particular issue for Muslims, who have been
the targets of abuse in the aftermath of 9/11 and the Bali bombings.

Pragmatism has also driven the state’s commitment to providing aid to re-
ligious schools and nonprofit organizations, and to the state’s policy of religion
in the public schools. The impetus for state aid to schools in the 1960s and
1970s was political and pragmatic; both major political parties hoped to secure
Catholic support with schemes of direct aid to parochial schools. Similarly, a
pragmatic concern about cost-effectiveness drove the government’s decision
to devolve service delivery to nongovernment organizations in the 1970s and
1980s. As the state became multicultural and the desire for religiously
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grounded education and services intensified, Australia successfully integrated
new religious groups, such as Muslims, and allowed them to express their dif-
ferences in publicly financed organizations. This demonstrates a practical com-
mitment by the state to encourage both religious pluralism and diversity. To its
credit, Australia has adopted these policies without the level of political con-
flict that has occurred around identical issues in many of the other countries in
our study. There is agreement between Australia’s two largest parties—
the left-leaning Labor Party and the right-leaning Liberal Party—on these
policies. That is an impressive achievement.

Australian policy makers have rarely given much thought to the norma-
tive implications of Australia’s church-state policy. There is little explicit ref-
erence to religious freedom as a positive right that the state has an obligation
to accommodate. Nevertheless, Australia’s pragmatic pluralism implicitly
reaches the goal of governmental neutrality that we established as the basic
ideal for church-state relations on this question. In practice, if not always in
theory, Australian policy discriminates neither among religious groups nor
between religious and nonreligious belief systems.
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CHAPTER FIVE

England: Partial Establishment

England is the only country in our study with a formally established church,
the Church of England, which has been the recognized church since the mid-
dle of the sixteenth century. There has been a progressive dilution in the
Church’s political powers and privileges since that time, but the fact that
England has an established church remains an important factor in the reso-
lution of church-state issues in contemporary politics. This church-state
model, what we term a partial establishment, has done much to frame
church-state questions. What is even more significant, the established
church helps to sustain a cultural assumption that religion has a public func-
tion to perform, that it is appropriate for the state and church to cooperate
in achieving common goals, and that political and religious authorities can
and should negotiate on key policy issues of interest to both of them.

This chapter begins with a very brief description of British political insti-
tutions and religious life. It then gives a historical survey of England’s religious
establishment, followed by a consideration of the formal and informal powers
associated with the Church of England. The chapter then reviews how this
church-state model structures the English approach to free exercise issues and
questions, and establishment issues related to education and nonprofit organ-
izations. Finally, the last section makes some concluding observations.

The Nation

Great Britain comprises the three countries of England, Scotland, and Wales.
The United Kingdom includes these three countries plus Northern Ireland.
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In 2006, the United Kingdom had a population of just over sixty million;
fifty million (or 83 percent) of the total population lived in England. Prag-
matism characterizes English political culture, with a greater orientation to-
ward what works than abstract theorizing. In this way, England is much like
Australia. As a result of this practical orientation, change in English history
has been incremental, not revolutionary. Politically, England has gradually
evolved from a limited representative democracy in the thirteenth century,
with the signing of the Magna Charta, to a full and participatory democracy
by the end of the nineteenth century. Today, Britain has a parliamentary
form of government with a bicameral legislative branch. The 646 members
in the House of Commons are popularly elected and politically powerful. The
Commons makes primary legislation—other than for matters devolved to the
Scottish Parliament and the Northern Ireland Assembly—and selects the
prime minister, who serves as the head of the government and is the highest
political authority in the land. The nearly 750 members in House of Lords
are not elected, but serve by virtue of birth, appointment by the Crown, or
position. Although the prime minister and both houses of Parliament must
formally pass legislation, by convention and law the Lords does not overturn
a government bill and limits its role to discussion and debate.!

Unlike the other countries in our study, England does not have a written
constitution, which has some effect on church-state issues. There is an un-
codified British constitution that embodies the principle of a higher law, the
most significant provisions of which are the rule of law, parliamentary gov-
ernment under a limited monarch, a unitary political system, and parliamen-
tary sovereignty. Fundamental freedoms, including religious rights, however,
do not lie in any constitutional mandate or bill of rights but in legislative
statutes and in the capacity of the democratic society and Parliament to pre-
serve shared values, which for the most part has been done.

According to the 2001 Census, 71 percent of the population of England
and Wales is Christian, 2.7 percent is Muslim, and 1 percent is Hindu. Those
with no religion were actually the second-largest group of respondents (15.5
percent), which is almost certainly lower than the actual percentage of non-
religious persons. The religion question was the only voluntary question on
the 2001 Census and 7 percent chose not to state their religion. The largest
Christian denominations are Anglican, Roman Catholic, Presbyterian, and
Methodist, but the only Christian churches that are experiencing sustained
growth are those that serve the burgeoning African and Caribbean commu-
nities. From 2002 to 2007, black churches grew by 18 percent, and blacks ac-
counted for more than two-thirds of the churchgoers in London.? In terms of
active church membership and attendance (once a week or more), England
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is the most secular country in our study. The rate of active church member-
ship in England fell from 22 percent of the population in 1970, to 9.6 per-
cent in 1990, and 8.2 percent in 2000.

For the vast majority of the English population, however, the situation is
one aptly described by Grace Davie as one of “believing without belonging.”
Belief in God remains relatively high (71 percent), but over half of the re-
spondents in a 1990 survey (56 percent) claim never to attend church.
While formal membership in the Church of England is low, it is concentrated
in the middle class. In addition, many of the nation’s elite private schools,
called “public” schools in Britain, are affiliated with the Anglican Church.
Both of these facts help to explain how the Anglican Church has come to
have significant representation in the upper echelons of the nation’s politi-
cal, legal, and cultural institutions.>

At the same time that a secular ethos has become more prominent, the
number of British Muslims has grown from an estimated 369,000 in 1971, to
690,000 in 1981, and 1.6 million in the 2001 National Census.® In terms of
active religious involvement Muslims have actually outstripped the number
of regular worshippers in the Church of England. An estimated 930,000 Mus-
lims attend a place of worship once a week, compared to 916,000 Anglicans.?
Most of this growth has come as a consequence of the immigration of Mus-
lims from India and Pakistan after the Second World War. In the midst of
postwar labor shortages, England actively recruited low-wage labor from its
former colonies to help rebuild cities devastated by the war. For various rea-
sons, a good percentage of those economic migrants eventually settled in
England, the result of which has been a dramatic growth in the number of
British Muslims.8 There has been a similar increase in England’s nonwhite
population, from 5.5 percent of the total population in the 1991 Census to
7.9 percent in the 2001 Census. This diversity has spawned ethnic and racial
tensions, particularly in urban areas where the nonwhite community is con-
centrated.

The Church of England was once famously described as the Conservative
Party at prayer, indicating the close political alliance between the two power-
ful institutions. Historically, the Conservatives generally represented the polit-
ical interests of the established church, while dissenting Protestants and
Catholics identified with the Liberal Party. To some extent, those historical
connections survived into the modern era. According to a 1992 survey of Con-
servative Party members, there was a strong link between party and church in-
volvement, with 70 percent of party members claiming regular church wor-
ship.? However, the ties that bound the Conservative Party with the Church
of England have clearly weakened. Political support for the Conservative Party
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among bishops, clergy, and active lay members of the Anglican Church has
been declining for decades. A 1992 survey of more than five hundred members
of the Church of England indicated that only a quarter of the bishops or clergy
voted Conservative in that year’s election, and that was a good election for the
Tory Party as it won its fourth consecutive election.!0

A further challenge to the established religious-political alliances in
British politics was Tony Blair’s tenure as Labour Party prime minister from
1997 to 2007. While not initially publicly expressive of his Christian faith,
at least by American standards, Blair was arguably the most deeply religious
prime minister in postwar British history and his faith was a driving force in
his political life.!! In an increasingly secular political environment, Blair was
quite sympathetic to religious groups in public policy and over time he be-
came slightly more open about his faith. Most notably, and most controver-
sially, Blair said that his decision to go to war in Iraq would ultimately be
judged by God, a conviction that led to considerable criticism by the British
press and political elites. Religion remains a factor in British politics, but the
tidy assumptions about church membership and party support are not as rel-
evant as they once were. With the exception of Northern Ireland, the polit-
ical salience of religion has fallen throughout the twentieth century as social
class, rather than religion, has become the most important point of political
cleavage throughout Britain. None of the major parties make overt appeals
to religious groups, as do their American counterparts. England’s religious di-
versity and secularism are themes that we will return to later in this chapter.
For now, it is important to understand the historical forces that have shaped
contemporary church-state issues in England.

The Historical Background

When Pope Clement VII famously refused to grant Henry VIII an annul-
ment from Catherine of Aragon, Henry broke from the Roman Catholic
Church, married Anne Boleyn, and took political control of the English
church. While Henry’s divorce was the occasion for the religious split, the
causes of the rift lay much deeper and they led eventually to the establish-
ment of the broadly Protestant Church of England during Elizabeth I’s reign.
From the earliest days of the establishment, the Church of England enjoyed
an unusual degree of autonomy in the power of appointments and in manag-
ing its own funds, but a close relationship nevertheless developed between
the state and the Anglican Church in which the institutions worked in con-
cert for shared political and religious goals. The ideal envisioned by Richard
Hooker, the sixteenth-century apologist for the Anglican establishment, was
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to unify church membership with membership in the political community so
that there would be no division between the secular goals of the state and the
sacred purposes of the church. Hooker provided a theological justification for
this political arrangement; he believed that the church had a positive obli-
gation to be involved in civil society and in the value of the state to the
church. In terms of the law, this came to mean a state-supported and state-
enforced religion with the imposition of various restrictions on religious dis-
senters. The Corporation Act of 1661 and the Test Act of 1673, for example,
effectively excluded Roman Catholics and Protestant nonconformists from
participation in political affairs.!2

Religious pluralism and intense conflict among Anglicans, Roman
Catholics, and Protestant nonconformists made it difficult to sustain
Hooker’s organic vision. The Treaty of Union with Scotland in 1707, for ex-
ample, allowed for the establishment of the Presbyterian Church of Scotland.
Driven by this division in the rest of Great Britain, the state grudgingly con-
ceded freedom of worship to Protestant religious dissenters with the passage
of the Toleration Act of 1689. The Toleration Act repealed some of the re-
strictions on Protestant nonconformists, such as those affecting their meet-
ing and conducting acts of worship, but the Test and Corporation Acts were
retained. It was not until the nineteenth century that the state finally lifted
most of the disabilities attached to religious nonconformity. Protestant non-
conformists and Roman Catholics won political emancipation in 1824 and
1829 respectively, in 1858 Jews were able to become members of Parliament,
and in 1871 Parliament abolished religious tests for admission to universities.
The Church of Wales was disestablished in 1920.13

The impetus for reform did not come from the Church of England, which
opposed much of the legislation and used its power in the House of Lords to
delay passage of various bills removing religious disabilities. The Church
feared that the reforms would de-Christianize the legislature and imperil the
country’s religion. The reforms also did not signal the supremacy of a liberal
political philosophy with its commitment to church-state separation. Social
and religious pluralism forced a more liberal policy on a state that had be-
come weary of dealing with politicized religious conflict. State officials even-
tually came to the realization that they could not effectively force religious
conformity on a recalcitrant nation; this fact eventually led them by degrees
to a more liberal church-state policy. As Steve Bruce and Chris Wright note,
“only when the fragmentation of the religious culture had gone so far as to
be obviously irreversible and the price of trying to enforce religious ortho-
doxy became too great did the establishment accept that there could no
longer be an effective state religion.”!4



136~ Chapter Five

There were also efforts to disestablish the Church of England. The Anti-
State Church Association, founded in 1844, and the Liberation Society,
1853, led the disestablishment movement, but there was insufficient politi-
cal and elite support for this effort. Ironically, the most earnest challenge to
the status of the Church of England came not from religious dissenters, but
from Catholic (Anglo-Catholics) and evangelical wings within the Anglican
Church. Some dissenters eventually seceded from the Church of England
into the ranks of Roman Catholicism or evangelical nonconformity, but most
stayed within the Church of England. Neither side strongly opposed the re-
ligious establishment; both factions wanted the state to use its coercive pow-
ers to further the one “true” religion. Only when evangelicals and Anglo-
Catholics realized by the end of the nineteenth century that they would be
unable to take over the state Church did they begin to question the wisdom
of having a church so closely united with the state.!>

The strong rivalry between the Church of England and nonconformist
churches spilled over into party politics in the nineteenth century. The Lib-
eral Party committed itself to state neutrality among religious groups and
consolidated most nonconformist political support. The Conservative Party,
on the other hand, defended the established Church and attracted most An-
glican votes.!® The education issue crystallized the religious division in British
politics at this time. All the major churches founded schools in the early
nineteenth century to propagate the faith and educate the children of church
members, although Anglican schools were by far the most numerous. The
state had very little role in providing public education until the passage of
the Education Act of 1870 that created tax-supported schools under the con-
trol of local boards. The legislation assumed that religious schools would,
with state financial aid, continue to provide education for members; the
state’s role was to fill the gaps where voluntary action by the churches could
not meet the growing demand for education. State schools provided nonsec-
tarian religious instruction, but there was less Christian content in the cur-
riculum than in church schools.!?

Protestant nonconformists and the Liberal Party opposed the bill on two
grounds. First, some Liberals were religious voluntarists who opposed state
aid to religious organizations because they felt it would compromise church
autonomy. They also contended that public education should be free of
church, i.e., Anglican, control. More radical elements of the Liberal Party, in
the mold of Enlightenment liberalism, wanted a purely secular state educa-
tional system free of any religious influence whatsoever. Second, most Protes-
tants opposed the Roman Catholic Church and did not want public money
to aid what they termed an unorthodox religion. Anglicans and the Conser-
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vative Party, on the other hand, supported the bill and believed that it would
achieve the best possible results for society and the church. The act would
enable more children to receive a basic education, but would still allow the
state to fund existing church schools, a majority of which were Anglican. In
addition, Anglicans believed that religious instruction in state-supported
schools benefited the nation as a whole. According to this establishment
mind-set, religious education would provide the basis for a common Christ-
ian morality for the nation’s schoolchildren. The bill passed, but the educa-
tion issue continued to divide religionists for the next three decades.!8

The relaxation of restrictions on religious dissenters in the nineteenth
century, coupled with the growing secularity of British society, helped to de-
politicize religious disputes in the early twentieth century. The emerging
Labour Party had roots in the nonconformist chapels, but it gradually became
more closely associated with a socialist ideology as the twentieth century pro-
gressed. When the Labour Party displaced the Liberal Party as one of the two
main parties in the 1920s, social class, rather than religious issues, became
politically salient.!® Unlike many of its European counterparts, British poli-
tics never experienced a strong anticlerical movement, or a direct threat
from sectarian liberalism, either of which might have driven the church from
politics.2® However, it was not so much the power of the churches that ex-
plains the absence of this political challenge, but the fact that religion had
become politically less important. Even the socialist Labour Party was more
indifferent than hostile to religion. As a consequence, the churches did not
feel compelled to defend and preserve their role in society; it is noteworthy
that a Christian Democratic movement and political party never emerged in
England as it did in Germany and the Netherlands.

In practice, if not always in law, the Anglican Church that emerged from
the sectarian rivalries of the late nineteenth and early twentieth centuries
was far different from the one envisioned by Hooker two centuries earlier.
The Church of England retained its establishment status, in contrast to the
religious establishments in two former British colonies, America and Aus-
tralia, but the nature of that establishment had radically shifted. The formal
ties between church and state loosened as Parliament ceded greater control
over the church’s spiritual direction to ecclesiastical bodies, and the
church’s social and political role became more diffuse and ceremonial. In
contrast to Hooker’s model, the Church of England came to see itself as a
comprehensive national institution that would guard and preserve the na-
tion’s shared cultural norms and serve as a religious counterpart to civil so-
ciety. As religion became less socially significant, the Anglican Church be-
came more ecumenical and accepting of pluralism. As a result, both church
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and state supported other denominations seeking the state’s public recogni-
tion, and politicized religious disputes largely disappeared from British poli-
tics in the twentieth century. The Church continued to press for a political
role, but it began to advocate an ecumenical Christian view of the nation’s
affairs, rather than a denominational one.

The debate around the Education Act of 1944 demonstrates the changing
role of religion in England. The established Church of England and other
Christian denominations fought one another on the education issue in the
late nineteenth century, but religious animosities had been reduced by 1944
and the churches formed a powerful political coalition to protect the privi-
leged position of their schools. Anglicans and Catholics, who had the largest
stake in private religious schools, argued together that denominational
schools deserved public funding because church schools provided a public
good and gave parents the opportunity to exercise their right to direct the ed-
ucation of their children. Policy makers, who recognized the political power
of these religious bodies and generally shared their view that religious educa-
tion provided a public good, financed almost all the costs of existing church
schools. The Education Act created a dual system with state-run and reli-
gious schools sharing the responsibility for the education of English chil-
dren.?!

The act further stipulated that religious education be provided in all state-
run schools and that each school day begin with an act of collective worship.
[t created a Standing Advisory Council for Religious Education (SACRE) to
advise local educational authorities on the methods of teaching religious ed-
ucation. SACRE consisted of representatives from the Church of England,
other religious denominations, the teachers unions, and the local council.
All the existing churches, in short, could have a decisive influence on the
content of religious education in state schools. The act forbade narrowly de-
nominational teaching in state schools, but the clear intention was to make
the religious dimension broadly Christian. Parents and teachers retained the
right to opt out of religious instruction and worship, but the act did not al-
low for religious instruction in other faiths. Because England contained so lit-
tle religious diversity at the time, the 1944 act simply assumed that nonde-
nominational Christianity would prevail.

Policy makers self-consciously designed religious education as a way to fur-
ther the goals of the state, and not simply as a way to placate church leaders.
There was great optimism in the early years after the act passed that religious
education could provide some unity of purpose for English schoolchildren.
The hope was that it would nurture children in the dominant values and be-
liefs of English society, which were broadly Christian. Religious education
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became a part of the civic culture and national heritage. Religious education
in state-supported schools was consistent with a cultural consensus about the
role of the established Church of England. In both instances, political elites
viewed religion, the Christian religion specifically, as a significant influence
on English culture, society, and history that could continue to play a useful
role in shaping citizens’ moral values.

Of the five countries in our study, England’s establishment model lent it-
self most easily to a state promotion of “consensual” religious values. The es-
tablished Church had historically seen its role as working in concert with the
state to promote common values, which it increasingly viewed in ecumeni-
cal and pluralistic terms. Religious education seemed ideally suited to this
task as it could provide the moral framework necessary to inculcate English
schoolchildren with norms that would bind society together. There was little
appreciation, at this point, that religious diversity and secularization might
introduce conflict and thereby challenge this civil religious model, or that re-
ligionists might oppose so utilitarian an understanding of the place of faith
in public life. Developments in the latter half of the twentieth century chal-
lenged these assumptions and led, as we will show in our review of current
educational policy, to questions about the place of religion in state-supported
schools. For now, however, we want to turn to a review of the Church of Eng-
land’s legal status that continues to influence the resolution of church-state
issues in England.

England’s Partial Establishment

The Church of England lost most of its privileges by the end of the nine-
teenth century, but legal and cultural ramifications associated with England’s
religious establishment remained. Unlike some churches in the European
community, the Church of England does not receive a direct state subsidy,
but in many other respects the links between church and state are much
closer. The Church of England is the established church in England, but not
in the rest of Great Britain. The Presbyterian Church of Scotland has been
the established church in Scotland since 1707, and the Church of Wales and
Northern Ireland were disestablished in the twentieth century. The monarch
is the head of the Church and may not be nor marry a Roman Catholic. The
Church carries out the coronation and all other state functions where prayer
or religious exercises may be required.2?

From a historical standpoint, the formal ties between Parliament and the
Church of England have diminished, but from a comparative perspective the
role of the government in church life is still remarkable. As an established
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church, the canon law of the Church of England is a part of English law, and
until the early twentieth century Parliament passed much legislation affect-
ing the Church. Under the Enabling Act of 1919, the Church’s General
Synod gained the authority to make changes in church liturgy and doctrine,
although Parliament remains technically responsible for some matters of
church law and can (but seldom does) reject a measure passed by the Gen-
eral Synod. In addition, the monarch, advised by the prime minister, has the
power to appoint the archbishops and the diocesan bishops of the Church of
England, although the choice is made from a field of candidates nominated
by the Church. In no other country in our study are the formal, legal ties be-
tween church and state as strong as in England and it is impossible even to
imagine the state having this kind of authority over a church in them.

The Church of England continues to have a formal political role by virtue
of the automatic membership in the House of Lords for the archbishops of
Canterbury and York and the twenty-four senior diocesan bishops of the
Church. The Church of England is the only religious body with reserved
seats. While the House of Lords occupies a subordinate position to the House
of Commons and for the most part is limited to offering advise to the elected
government and amendments to bills, it does provide a forum for discussion
and debate about government bills and important public issues. In 1999, the
Blair government appointed a royal commission to make recommendations
about the future of the House of Lords. The resulting report, A House for the
Future, proposed that twenty-six places be reserved for members of the
British faith community. In contrast with historical precedent, however,
those places would not automatically go to bishops of the Church of England,
but would be selected to “be broadly representative of the different non-
Christian faith communities.”?> While those recommendations were never
enacted by the Blair government, there has been an expansion in the repre-
sentation of other religious communities in the House of Lords. There are, at
present, Jewish, Sikh, and Muslim members of the Upper House.

A 2007 legislative debate on the Equality Act (Sexual Orientations)
highlights the role played by religious members of the House of Lords. The
regulations prohibited discrimination in the provision of goods, services, and
education on the grounds of sexual orientation.2* While religious organiza-
tions could discriminate on the grounds of sexual orientation in their mem-
bership and activities (a church would not be obligated to marry a gay cou-
ple), if churches, religious agencies, or religious schools were providing goods
on behalf of a public authority they would have to comply with the regula-
tions. Prime Minister Blair specifically rejected a proposal from the Catholic
Church to exempt faith-based adoption and foster agencies from the law’s
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reach. In the placement of foster children, in short, such agencies could not
refuse to place children with a gay couple. The law did not, however, apply
to hiring practices. The law passed easily in the House of Commons by a vote
of 310 to 100.

In the aftermath of the Commons’ vote, religious organizations and leaders
mobilized opposition for the upcoming vote in the House of Lords. Dr. Rowan
Williams, the Archbishop of Canterbury, and Cardinal Cormac Murphy-
O’Connor, the Roman Catholic Archbishop of Westminster, each wrote to
the prime minister objecting to the regulations as an infringement of reli-
gious freedom. Jewish and Muslim leaders followed suit. Opponents of the
bill organized a demonstration to coincide with the debate and vote in the
House of Lords.?> The religious groups claimed that the law might restrict
their right to religious freedom. In the Lords’ debate, the Archbishop of York
argued that the government was seeking to have “consciences surgically re-
moved” and to introduce a “new hierarchy of rights” where people of faith
had become a “new sub-category.”2¢ The Bishop of Southwell and Notting-
ham affirmed that there was much in the legislation that “is both sensible
and uncontentious,” and suggested that the Church of England “will cer-
tainly support the use of law to tackle discrimination and basic injustice.”
However, he warned that the regulations went too far and forced religious
persons to “choose between acting in a way that conflicts with their religious
convictions and closing down work that is manifestly for the common good,”
and thereby reflected “a new kind of secular dogmatism.”2? The bill’s fate,
however, was foreordained. Tory peers were allowed a free vote, but Labour
and Liberal Democratic peers were told to support the regulations, and the
bill passed the Upper House by a vote of 168 to 122.

This debate underscored both the opportunities and limitations afforded
to the Church of England through its formal membership in the House of
Lords. On the one hand, the presence of Anglican clergy in the Upper House
supports the idea that the Church of England and its bishops, along with
other religious leaders, will have a voice in major pieces of moral legislation
and when legislation touches on the work of the churches. On the other
hand, the bill succeeded despite widespread religious opposition, which sim-
ply reinforces the secularizing trend within England. Religious leaders had
the opportunity formally to voice their concerns, but it hardly assured them
that they would be able to dictate the outcome of the legislation.

The Church also receives considerable press coverage, particularly when
leaders take positions that are at odds with government policy. In 1982, the
press reported extensively on a working paper for the Church’s Board for Social
Responsibility, The Church and the Bomb, which advocated unilateral nuclear
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disarmament. The publication of a report in 1985 by the Archbishop of Can-
terbury’s Commission on Urban Priority Areas, Faith in the City, also attracted
much discussion in the press. The press rightly interpreted the report as the
Church’s repudiation of Prime Minister Margaret Thatcher’s economic policies.
More recently, the press has focused intently on the opposition of the Bishops
of the Church of England to the war in Iraq. The Bishops resisted Britain’s in-
volvement in the 2003 invasion of Iraq and called at one point for the nation’s
Christian leaders to make a public act of repentance for Britain’s involvement
in the war and its aftermath.?® The point is that the media, in looking for the
“religious” response to government policy, often focus on the views expressed by
representatives of the Church of England. This partly reflects the fact that An-
glican bishops have a platform in the House of Lords to make political pro-
nouncements, and it suggests that the Church of England is considered the na-
tion’s leading Christian religious voice.

The Church of England also has what Paul Weller describes as a “struc-
turally privileged position” on such policy issues as education, state provision
of hospital and military chaplaincies, and religious broadcasting on the pub-
licly supported British Broadcasting Corporation (BBC).2 To the extent that
the Church does enjoy such a position, however, it has largely used it to make
it easier for other religious groups to gain access to state benefits. Anglican
bishops have consistently supported an expansion of the Upper House to in-
clude Jewish, Sikh, and Muslim members. An exhaustive study of prison
chaplaincies demonstrated the creative efforts of Anglican clergy to make
chaplain positions available to religious leaders outside the Christian tradi-
tion.’® There was a time in the history of the BBC when all of its religious
shows would have been Christian, and most of those would have been An-
glican. That is not so true now. The BBC continues to offer hundreds of
hours for religious broadcasting each week, and while nearly all of the actual
religious services that are broadcast are Christian, there are myriad religious
programs that cover Britain’s diverse traditions.3! In contrast with the
Netherlands, however, time is not specifically given to Muslims to broadcast
their religious services.

Finally, until very recently, Christian, or more specifically, Anglican, doc-
trines were protected against blasphemy.>2 Non-Christian religions received
no specific legal protections. There were some noteworthy blasphemy cases
over the years, but most people considered the law an ancient relic. Ironi-
cally, what brought the law to the forefront was the publication of Salman
Rushdie’s 1988 novel, The Satanic Verses. Rushdie’s portrayal of the prophet
Muhammad deeply offended many British Muslims. The book was burned in
public demonstrations; the Supreme Leader of Iran, the Ayatollah Ruhollah



England —~ 143

Khomeini, issued a fatwa calling on all good Muslims to kill Rushdie and his
publishers; and many Muslim leaders argued that the blasphemy law should
be expanded to protect Islamic doctrines. The ensuing debate brought an un-
precedented amount of coverage—much of it negative—to the British Mus-
lim community, but there was no expansion of the blasphemy law.33 Instead,
in 2008 the government voted to abolish the blasphemy law, but only after
it had consulted with leaders of the Church of England. For the most part,
Church leaders were not committed to salvaging the blasphemy law. How-
ever, Archbishop Williams and others wanted to make it clear that this de-
cision did not indicate a “secularizing move” or a generalized attack on the
nation’s religious foundation.34

More important than the Church’s legal status is the cultural assumption
that sustains a public, political role for the Church of England, specifically,
and for religious groups more generally. This model affirms the idea that re-
ligious groups have an important cultural and social function to play, which
the state should both recognize and support. The state pursues policies that
accommodate organized religion as a whole because of a conviction shared
by most political elites and the public that religion is morally and socially
beneficial. Citizens perceive the religious establishment as, at best, a source
of social cohesion and consensus and, at worst, as harmless.

As we will document in the pages below, the accommodation of religious
minorities has posed a challenge to this establishment mind-set, and it has
led some political figures to question the very idea of state aid to religion.
However, religious minorities, particularly British Muslims, do not so much
oppose the current system as they wish that it would be expanded to include
more religious groups. Muslim leaders consistently argue that a virtue of the
religious establishment is that it preserves the idea that religion has a public
political role to play. Dr. Fatma Amer, director of Education and Interfaith
Relations at the London Central Mosque, put it succinctly when she noted
to us: “there is much good in keeping the religious establishment intact. It
makes possible a recognition of a person’s right to put into action what he
most sincerely believes in.”3

A recent controversy about the acceptance of Islamic law in Britain high-
lights the unique role of the Anglican establishment and the degree to which
it is customarily an institutional ally for religious minorities. In 2008, Rowan
Williams, the Archbishop of Canterbury and spiritual leader of the Church
of England, suggested that it was “unavoidable” that certain elements of Is-
lamic law or Sharia will have to be accepted in Britain. His suggestion set off
a wave of criticism that was covered extensively in the elite and popular
press. Prime Minister Gordon Brown distanced the government from the
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proposal, although he did not rule it out, and some political and religious
leaders called for Williams to resign his position.’¢ Williams later clarified his
stance by saying that he believed that Sharia should only apply in limited ar-
eas such as family law, as it does for Orthodox Jews in certain cases, and only
when all parties agreed to submit to the alternative legal forum.

There are two instructive points about this controversy. First, it highlights
the important role played by leaders of the established Church of England.
The press coverage of Williams’s proposal would simply not have been as ex-
tensive had he not been the most prominent spokesperson of the established
Church of England. Second, the controversy highlights the degree to which
Williams has been, as have most Anglican religious leaders, an ally for the
rights of religious minorities. In the midst of the debate, the Islamic Human
Rights Commission strongly defended Williams, saying that it was “shocked
by what seems to be a systematic and malicious misunderstanding of what the
Archbishop of Canterbury said in his speech about accommodating religious
minorities in Britain.”37

For many religious minorities, English secularization poses a much more
serious challenge to religion than does the established Church. Based on em-
pirical research he conducted for the Policy Studies Institute, political scien-
tist Tarig Modood contends that “the real division of opinion is not between
a conservative element of the Church of England versus the rest of the coun-
try, but between those who think that religion has a place in secular public
culture, that religious communities are part of the state, and those that do
not.”8 In contrast to state secularism, the religious establishment preserves
the idea that religion should be actively involved in social and political af-
fairs, and facilitates a space for religious minorities who believe that the pub-
lic sphere should take their values seriously. The point of contention for most
religious minorities is not the religious establishment per se; what they argue
instead is that the system should officially expand to include them in the
benefits that come with state recognition.

There is almost no formal political opposition to the religious establish-
ment. The Liberal Democratic Party periodically advocates against it, as do
politically marginal interest groups such as the National Secular Society and
the British Humanist Association, but these efforts have gone nowhere.?
Nor does there appear to be widespread opposition from religious groups that
are not formally part of the establishment. The research organization New
Politics Network interviewed religious leaders outside the Church of England
and found that one-third opposed the current system, one-third supported it,
and one-third had reservations about the system, but mostly they wished to
expand the system to include additional faith traditions. One way of inter-
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preting the results, in short, is that two-thirds of religious leaders outside of
the Church of England support the current system or advocate an enhance-
ment of that arrangement.*

This establishment mind-set might also explain why a majority of people
in England consider themselves to be religious despite the fact that very few
people actually go to church. Because the state offers a “free” religion—An-
glican churches cannot easily turn away even inactive members of their
parish if they want to be married in the church or have their children bap-
tized by their local priest—people have less incentive formally to join and
participate in church life. It is also possible, as Rodney Stark and others ar-
gue, that state support for an established church, however minimal, impedes
the development of competition from other churches and decreases the over-
all levels of religious participation.*!

The Free Exercise of Religion

As stated earlier, England, unlike the other countries in our study, does not
have a codified constitution or a bill of rights and so there are no constitu-
tional guarantees for religious freedom. There is no equivalent in England to
the First Amendment to the United States Constitution. The absence of
constitutional protections for religious rights has meant that the English
courts have not historically been a forum where religious groups have been
able to protest their treatment. England also lacks the theoretical commit-
ment to religious freedom as a positive right that is so strong in both Ger-
many and the Netherlands. Instead, religious rights in England are ensured
by domestic legal provisions and international law, both of which have at
times been wanting. However, in the past decade there have been significant
legal changes in both arenas that have moved England more in the direction
of its continental counterparts.

Historically, the most important legal assurances for religious liberty were
the acts passed at the end of the nineteenth century that gave religious dis-
senters various rights. These law, however, were never interpreted as guaran-
teeing people a fundamental right of religious free exercise. More recently,
the Employment Protection (Consolidation) Act of 1978 protects employees
from losing their jobs because of religious practice, unless the dismissal can
be justified in law. English courts have consistently upheld dismissals, how-
ever, when the religious obligations of employees led them to violate the
terms of their contract. The Court of Appeal sustained the firing of a mem-
ber of the Seventh-day Adventist Church who refused on religious grounds
to work on Saturdays, as was required under his contract, and the dismissal
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of a Sikh who lost his job at an ice cream factory when he decided, in viola-
tion of hygiene rules, to grow a beard because of his religious beliefs. Simi-
larly, in a case involving a Muslim who excused himself for part of Friday to
attend prayers in the mosque, the court ruled that the employer’s right to
have him present at all times in the work day took precedence over his reli-
gious free exercise right.#? Other laws that might have touched on religious
discrimination were often narrowly interpreted to the disadvantage of reli-
gious groups. The Race Relations Act of 1976 provided a legal framework for
fighting against racial discrimination, and the courts deemed Sikhs and Jews
to be racial groups that deserved legal protection under that legislation.
Christians and Muslims, however, were considered to be religious groups and
were not covered under the provisions of the act.®

At other times, laws have been passed that advanced the claims of reli-
gious liberty. Parents, for example, are allowed to withdraw their children
from religious education and worship in state-run schools, Sikhs are exempt
from the requirements to wear a safety hat on a construction site, and Jews
and Muslims have been given the right to slaughter animals in keeping with
their religious requirements.44

Recent years have witnessed even more significant legal developments
dealing with religious freedom. Until recently, British law disqualified clergy
of the Churches of England, Scotland, and Ireland; and the Roman Catholic
Church from sitting in the House of Commons, in clear violation of basic re-
ligious free exercise rights. The House of Commons (Removal of Clergy Dis-
qualifications) Act of 2001 removed those restrictions. The Employment
Equality (Religion or Belief) Regulations of 2003 provide additional protec-
tion for people on the grounds of religion or belief in the workplace. The reg-
ulations specifically ban direct and indirect discrimination in all aspects of
employment on the basis of a person’s religion or lack of a religion. The
Racial and Religious Hatred Act of 2006 (RRHA) similarly touched on is-
sues of equal treatment. As we noted above, under the Race Relations Act,
Jews and Sikhs were deemed by the courts to be racial groups and were pro-
tected from racial discrimination, but Muslims and Christians were consid-
ered religious groups and did not receive the same legal protection. For years,
Muslim leaders pressed the government to amend the law.#> Initially intro-
duced in 2001, the bill received considerable opposition, particularly in the
House of Lords, on the ground that the proposed legislation would restrict
free speech rights. Nonetheless, the Labour government pressed the issue and
after a five-year effort the bill was passed into law in 2006. The law defines
religious hatred as “hatred against a group of persons defined by reference to
religious belief or lack of religious belief.” A person who “uses threatening
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words or behaviors” is guilty of an offense “if he intends thereby to stir up re-
ligious hatred.”#¢

By far the most important legal development in the area of religious free-
dom, however, was the passage of the Human Rights Act (HRA) in 1998.
The HRA incorporated the European Convention on Human Rights
(ECHR) and granted, in theory at least, the idea that there might be a British
Bill of Rights that would include the right of religious freedom. Article 9 of
the ECHR provides that “everyone has a right to freedom of thought, con-
science and religion . . . either alone or in community with others and . . . to
manifest his religion or belief in worship, teaching, practice, and obser-
vance.” Section 13(1) of the HRA suggested that Parliament wished the
courts to be particularly sensitive to limitations on religious freedom: “If a
court’s determination of any question arising under this Act might affect the
exercise by a religious organisation (itself or its members collectively) of the
Convention right to freedom of thought, conscience and religion, it must
have particular regard to the importance of that right.”*? In theory, it is pos-
sible that the passage of the act will lead the British to become more like the
United States and the Netherlands in formally recognizing a right of religious
free exercise. In practice, however, it is too early to tell if this kind of policy
convergence will emerge as a consequence of this act alone. There is vigor-
ous debate if the HRA does or should constitute a de facto British bill of
rights, and court action on the act has thus far been limited.*

This is not to suggest that religious discrimination is widespread in England,
because it is not. One concrete issue demonstrates the vaunted British prag-
matism at work: the wearing by Muslim schoolgirls and teachers of the hijab.
This issue has caused considerable controversy in both France and Germany
but, with little fanfare or debate, British policy makers reached a compromise
that allows Muslim girls to wear the hijab so long as it conforms with the color
requirements of the school uniform.# Not one Muslim interviewed for this
project suggested that there is any problem associated with the right of Muslim
schoolgirls or teachers to wear the hijab. There are, however, limits to pragma-
tism when it comes to religious free exercise rights. In 2007, the government
gave school authorities the right to forbid the wearing of the nigaab, a veil that
covers all of the face except the eyes, if they believe that their wearing one
would affect safety, security, or a child’s ability to learn. At least one teacher
was dismissed from her position as a teaching aide in a Church of England
school for her refusal to take off the face veil, and a handful of children have
been ordered to remove the nigaab. During the debate on the proposed regula-
tion, former prime minister Blair described the nigaab as a “mark of separation”
that made “other people from outside the community feel uncomfortable.”>°
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Our point is not so much that the British are terribly misguided in allow-
ing schools to ban the nigaab; there are reasonable disagreements on where
to draw the line between the state’s interest in educating children and its pro-
tection of religious rights. The more salient point is that when religious dis-
crimination exists, the groups that have the most to fear from the absence of
legal or constitutional protections are new religious movements whose prac-
tices are not as socially accepted as the older, more traditional religions. As
Eileen Barker notes, “the longer a religious movement has been around, the
greater the chance it has of being protected by the law.”! Formerly excluded
religious groups, such as Roman Catholics and Jews, have become integrated
and respected members of the English community and they do not face reli-
gious discrimination. The public has come to accept and appreciate both of
these religious traditions, and the increasingly generic, partial religious es-
tablishment has been able to incorporate their views.

The same is true for public acceptance of those without a religious belief.
In contrast with the United States, there is no informal disability associated
with persons running for political office who have no religious faith. Only 8
percent of respondents in a 1991 British survey agreed that politicians who
do not believe in God are unfit for public office. By contrast, 53 percent of
Americans in a 2008 poll indicated that they would not vote for an atheist
for president, even if that person were nominated by their party and were
well qualified for the position.’? This difference helps to explain why in 2007
the leader of the British Liberal Democratic Party, Nick Clegg, affirmed,
without any apparent controversy, that he did not believe in God. No Amer-
ican presidential candidate for a major American party has ever made that
claim.

An obvious and important difference between England and the United
States is that members of minority faiths in England that suffer because of
their beliefs do not have the same recourse to the legal system to protect their
religious rights, as they do in the United States, although, as seen earlier, the
U.S. legal system is no sure guarantee of minority religious freedoms. The fact
that there is no constitutional guarantee of religious freedom in England does
affect the resolution of free exercise issues. The state generally protects reli-
gious rights, for the religious and the nonreligious, but until recently this has
been more a function of elite and public opinion than legal principles. Well-
established churches have less to fear from public opinion and the political
process precisely because they have socially accepted values; religious mi-
norities cannot always comfortably rely upon the political process to protect
their rights. Discrimination against minority religious groups has historically
been even more apparent in the area of public aid to private religious schools.
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Church, State, and Education

England’s educational system differs from those of every other country in our
study, both in terms of actual policy and even in the use of terms to describe
that policy. As an example, the term “public schools” in England usually
refers to what Americans would call “private” or independent schools, while
the vast majority of “religious” schools in England are considered to be a part
of the state system. The distinguishing mark of the English educational sys-
tem is that religious schools (schools that are owned by a religious body and
that have religious exercises and teachings) are public (in the sense of being
financed by the government). The vast majority of religious schools get state
funding under virtually the same conditions that apply to community
schools, i.e., schools that are publicly funded but have no religious character.
When applied to education, the English model promotes equality between
religious and nonreligious educational perspectives, although it raises con-
troversial issues about which schools should receive state funding and under
what conditions.

The genesis for this dual educational system dates back to the middle of
the nineteenth century, when churches began offering basic education to
poor children at a time that the state did not. State provision of universal el-
ementary education came with the passage of the Education Act of 1870.
The act led to the creation of thousands of state schools, but they supple-
mented rather than replaced the existing Church schools. Gradually the
state developed a pattern of working with the churches in providing educa-
tion. The 1944 Education Act solidified this partnership and is more or less
in effect today.>

The act created county (later renamed “community”) schools that are
wholly owned and maintained by the Local Education Authorities (LEAs)
and two broad categories of Church schools that are also part of the state or
maintained system, voluntary aided and voluntary controlled. In voluntary-
aided schools, the Church appoints a majority of the school governors and
the governors determine the school admission policy and hire the teaching
and support staff. In voluntary-controlled schools, by contrast, the Church
appoints a minority of the school governors, and the governors share with
their LEA the responsibility for the school admission policy and employment
decisions. The state covers all capital costs for voluntary-controlled schools
and 90 percent of those costs in voluntary-aided schools. A majority of
Church schools are voluntary aided. All maintained schools (community,
aided, controlled) receive a tuition grant from their LEA for each pupil who
attends, they must follow the national curriculum, and they are all subject to
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state inspection. The central government provides all the funding for LEAs.
Faith schools make up nearly one-third of all publicly financed English
schools, and they educate about one-quarter of all English schoolchildren.>
There are a small number of independent schools, religious and nonreligious,
that charge fees for admission, but they receive no state funding.

Church schools are popular in England, both because they generally out-
perform state schools on standardized tests and because there is a strong de-
sire on the part of parents, who may or may not be religiously active, for their
children to have a religious education. Church schools, particularly volun-
tary-aided ones, have greater control over admissions procedures than do
community schools, and in many cases preference is given to coreligionists,
particularly when the school is oversubscribed. A recent survey conducted by
the Church of England’s Board of Education found that more than three-
quarters of voluntary-aided schools had a religious affiliation in their admis-
sions criteria.”®> While this might on paper seem to promote a sectarian view-
point, both the state and Church school advocates understand their role as
offering a valuable public service. David Lankshear, former executive direc-
tor of the Board of Education for the Church of England, articulated this per-
spective to us in an interview: “In Church of England schools there is a clear
understanding that the churches are in partnership with the state. Very many
of our schools operate on the basis of a commitment to Christian service to
the public.”*® To explain the idea of Christian service to the public, Lank-
shear described a Church of England primary school with a majority of Islamic
students. He claimed that these schools serve the public by teaching Islamic
students the values necessary to help them assimilate into English society. A
document from the government’s Department of Children, Schools and
Families similarly affirms the contribution “these [faith] schools make to the
wider school system and to society in England.”>?

Anglicans and Roman Catholics had the largest stake in education in 1944
and they quickly became partners with the state in terms of policy formation
and planning for education. Both churches have powerful education boards
that negotiate with government officials on issues of funding, curriculum, and
school governance.’8 At present, they represent nearly 95 percent of pupils in
religious schools. There were also a small number of Methodist, Baptist, and
Jewish schools included in the provisions of the 1944 act. Because the state
determines which new church schools to finance, however, there has been
considerable controversy in recent decades on whether to expand the existing
system to include other religious groups, particularly Muslims.

For many years, Muslims pressed for their own publicly funded religious
schools. On three separate occasions, the government turned down applica-
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tions from Muslim schools. In each case, the secretary of state for Education
claimed that the refusal had nothing to do with the school being Islamic.
Muslims, however, were understandably frustrated with a system where
Christian and Jewish schools were fully financed by the government but their
own schools were not. As one British Muslim leader noted to us, “the fact
that there were no government-funded Muslim schools was a ridiculous
anomaly that had to go.” In 1997 the Blair Labour government finally ap-
proved the first Muslim state primary schools. He reinforced this decision
with a Green Paper on education that proposed expanding both the number
of religious schools and their diversity: “. . . we welcome more schools pro-
vided by the churches and other major faith groups.”® Since 1997, Muslim,
Sikh, Seventh-day Adventist, Greek Orthodox, and Hindu schools have
joined the maintained sector. The overall number of Christian schools
(7,000) dwarfs the seven publicly financed Islamic schools, thirty-six Jewish
schools, and a handful of others, but the Blair government certainly moved
the system in a more pluralistic direction. The government also provides in-
formation and personnel to help new schools negotiate the complicated
process of securing state aid.6!

Public funding for Islamic schools has occasioned a good deal of political
controversy. As far back as 1985, a government report on education and eth-
nic communities concluded “separate schools would not be in the long term
interest of ethnic minority communities.”®* The report recognized the need
for a multicultural education that would expose students to the religious plu-
ralism in Britain, but implied that state schools would better serve ethnic and
religious minorities because they would more effectively integrate minorities
into mainstream British culture. Opponents of state aid perceive religious
schools to be socially divisive because they segregate children along religious
lines, a process that militates against the development of the common bonds
and values necessary in a liberal, pluralistic culture. These concerns intensi-
fied in the aftermath of racial riots in the cities of Oldham and Bradford in
the summer of 2001. A Home Office—commissioned study of the riots high-
lighted the problem of racial and religious segregation and recommended
that all religious schools offer 25 percent of all places to students of other
faiths or no faith. Such a practice would be “more inclusive and create bet-
ter representation of all cultures and ethnicities.”®> The government briefly
considered making this recommendation on admission policy mandatory, but
quickly backed down in the face of united opposition from faith school
providers.

Public anxiety about separate schools also rose in the aftermath of the
London train bombings by Muslim extremists in July 2005. A poll conducted
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shortly after those bombings found that nearly two-thirds of the British pub-
lic opposed the government’s plan to increase the number of religious
schools, a finding that was almost certainly more a function of the publicity
surrounding the attacks than any deeply grounded public opposition to faith
schools.®* British Muslims understandably perceive attacks on faith schools
as an implicit criticism of their schools. Ibrahim Hewitt, deputy chairperson
of the Association of British Schools, wryly noted that “recent criticism of
faith schools is not a new phenomenon, but neither is it historically based.
Education for centuries had a religious foundation. Until Muslim schools
came on the scene, though, faith schools weren’t described as ‘separate’
schools nor were they criticized as they are today.”®® Muslim leaders also
pointed out that none of the British Muslims convicted in the Bradford and
Oldham riots or any of those linked to the London bombings had been to an
Islamic secondary school.

Like their Christian school counterparts, Islamic schools incorporate reli-
gious elements into the curriculum and they give preference to Muslim ap-
plicants in the admission process. There is plenty of demand for those few
spots. According to a 2005 survey commissioned by the Islamic Human
Rights Commission, of the 1,125 British Muslims surveyed, 47.5 percent in-
dicated that they would prefer to send their children to an Islamic school
rather than a state school. Interestingly, however, the survey also found that
respondents placed academic success and religious affiliation as equal con-
siderations in choosing a school.® While there is little empirical research on
the success of Islamic schools, data based on one of those schools, Leicester
Islamic Academy, demonstrate that students are achieving twice the national
average grades in the examinations taken around the age of 16.97

Despite the concern expressed by some, the government has moved for-
ward with plans to expand the faith school system. A joint document signed
by the Department for Children, Schools and Families and leaders of
Britain’s main faith communities committed the government to opening
more faith schools where there was parental demand, while religious groups
pledged themselves to promote social cohesion in their schools.®® There is
plenty of parental demand for faith schools in the Muslim community. As we
noted above, there are seven Islamic schools currently in the maintained sec-
tor, but there are more than one hundred independent Islamic schools edu-
cating an estimated 15,000 Muslim children that are not at present a part of
the state system.

Independent schools are not required to follow the national curriculum
and they face far less governmental oversight than do religious schools that
are in the maintained sector. There are good reasons to believe that bringing
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more of those independent schools into the state system is a better way to en-
sure the successful integration of Muslims and other religious minorities into
the liberal values of British culture than leaving them outside of the current
dual system. This point was reinforced in the statement signed by the gov-
ernment and faith school providers: “[faith schools] have a particular role to
play in helping to meet the needs of those people in their faith communities
who would otherwise be hard to reach, thus enabling them to integrate into
society.”® Finally, there is also a growing body of evidence that suggests that,
like their Anglican and Catholic counterparts before them, Muslim, Sikh,
Hindu, and Greek Orthodox schools are perfectly capable of preserving their
group’s religious identity while preparing their children for life in the broader
British community.?

The British educational policy demonstrates a healthy neutrality on the
part of the state between a religious and nonreligious perspective, and stands
in stark contrast to policy in the United States that disadvantages parents
who desire an education for their children in the context of their religious
beliefs. State aid to religious schools in Britain, as is the case in the Nether-
lands, makes possible a more robust form of pluralism and allows religious
groups to teach their children their distinctive religious and cultural beliefs
and practices in the schools. The Church of England affirms that “the justi-
fication for Church schools lies in offering children and young people an op-
portunity to experience the meaning of the Christian faith,”?! while the web-
site for the Islamia primary school, the first publicly financed Islamic school
in Britain, proclaims that the school “strives to provide the best education,
in a secure Islamic environment, through the knowledge and application of
the Qur'an & Sunnah.”” The current system is balanced between secular
and religious viewpoints and is increasingly equitable among religious groups.

Religious education and worship have also been a part of the formal cur-
riculum in all maintained schools since the 1944 Education Act. Under the
law, the LEA works with the SACRE to draft a syllabus for religious educa-
tion and a policy on religious worship. Voluntary-aided schools have the
right to teach religious education in accordance with the tenets of their faith
and can include worship in one of their own religious buildings. Community
and voluntary-controlled schools, whether they are religious or not, must
teach religious education and have acts of collective worship. The Education
Reform Act of 1988 reaffirmed those requirements and strengthened the
specifically Christian aspects of the policy. The law now requires that reli-
gious instruction “reflect the fact that the religious traditions in Great
Britain are in the main Christian whilst taking account of the teaching and
practice of the other principal religions represented in Great Britain,” and
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mandates that the daily act of worship be of a “broadly Christian character.’
Parents have the right to withdraw their children from religious instruction
and worship, and schools may petition their SACRE to allow the daily act
of worship to reflect the predominant faith found in the school, or the range
of faiths in the school.” Because of its establishment model, however,
Britain has not chosen the route of released time programs either for reli-
gious instruction or collective worship, as is the case with other countries in
our study.

While on its surface the law clearly preferences Christianity, in practice
most religious education curricula take a multicultural and multifaith ap-
proach to the topic. The Durham agreed syllabus on religious education, as
an example, includes a consideration of Christianity, Judaism, Buddhism,
Hinduism, Sikhism, and Islam.™ For the most part, religious minorities have
not opposed the religious requirements of the act, but have instead sought to
work with the government to ensure that their tradition is adequately pre-
sented. Dr. Fatma Amer, former head of education and interfaith relations at
the London Central Mosque, noted to us that “we [Muslims] have a good re-
lationship with the government’s Department for Children, Schools and
Families . . . and we have good relations with SACREs in most boroughs.””
The data on the collective worship aspect of the act are more mixed. A gov-
ernment evaluation on this issue discovered that many schools fail to com-
ply with the requirements for collective worship and that SACREs are not
particularly successful at making compliance a high priority.7

The fact that there is religious education and worship reflects the contin-
ued significance of England’s established church-state model. However min-
imal its formal powers might be, the fact that there is an established church
sustains a view that religion has a role to play in public institutions. Public
support for religious education is high and no government, Labour or Con-
servative, has argued that the existing arrangements should be fundamentally
changed. As we have seen, the religious establishment is not aggressively
Christian. The rationale for the policy is that religious education and wor-
ship can be the basis for cultural cohesion and moral development. Religious
education, one government document asserts, can “develop a respect for and
sensitivity to others, in particular those whose faith and beliefs are different
from their own . . . [and] enable pupils to combat prejudice and contribute to
community cohesion.””” According to a statement by the Church of England’s
Education Policy Committee, collective worship “contributes toward stu-
dents’ spiritual and moral development.”78

There are, of course, a number of philosophical and practical difficulties
inherent in the English arrangement. The policy implies that religious edu-
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cation and worship, of a very general character and guided by an establish-
ment, nonsectarian perspective, can provide moral absolutes for schoolchild-
ren. But that begs the question if religion can be the basis for the definition
of consensual values in a society increasingly divided by religion. Britain’s re-
ligious diversity challenges this assumption. The difficulty that many local
education authorities have had in following the policy’s guidelines on col-
lective worship suggests that religion, by itself, cannot perform this cultural
function. The current policy is also a problem for those persons—religious or
nonreligious—who do not accept that there are such things as “consensual”
religious beliefs.

England is involved with religion in ways that are not possible in the
United States. As we have noted, English educational policy encourages plu-
ralism and is ever more evenhanded among religious traditions. However,
one can argue that the policy violates the principle of government neutral-
ity because—on paper, if not always in practice—the policy prefers Christian
instruction and worship.

Church, State, and Nonprofit Service Organizations

As with education, British churches led the way in forming social service
agencies in the late nineteenth century.” Religious values motivated the
work of these early reform efforts in child care, poor relief, prison reform, and
public health. Religious charities could not generate adequate resources to
meet the growing demand for human services in the twentieth century, nor
did they provide their services evenly. They practiced what Lester Salamon
calls philanthropic particularism.8° Religious philanthropy focused on spe-
cific subgroups of the population but often ignored others. Evangelical
groups, who led the way in welfare reform in Britain, frequently made a dis-
tinction between the “deserving” and “undeserving” poor. As popular sup-
port for public welfare grew, government involvement increased to correct
for inherent shortcomings of the voluntary sector.

Following World War II, legislation on health, housing, education, and
income support formed the basis for a comprehensive British welfare state.
Social welfare provision in Britain differed from that of Germany and the
Netherlands in that it was never pillarized on the basis of religious differ-
ences. Religious philanthropy survived in the postwar period, but in the new
statutory system the role of religious nonprofit agencies gradually diminished
as the state assumed primary responsibility for the delivery, regulation, and
funding of public welfare.’! Religious agencies also faced increasing secular-
izing pressures from the emerging social work and health care professions that
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dominated public welfare. Social work professionals stressed “objective” and
“scientific” criteria that they often believed excluded or made irrelevant a re-
ligiously informed point of view. Christian agencies, which in many cases
shared the ideological presuppositions of the profession, fueled the secular-
ization process by redefining their work in more “acceptable,” i.e., nonreli-
gious, terms. As one expert on the history of voluntary organizations has
noted, the state expanded its social welfare provision often at the expense of
efforts by Christian agencies.8?

Conservative Party prime minister Margaret Thatcher introduced consid-
erable change to the voluntary sector, particularly in her third term of office
at the end of the 1980s. In keeping with her commitment to privatization,
public choice, and reducing the government’s role, Thatcher stressed the
benefits of using voluntary organizations and for-profit companies rather
than the state to provide public services. She argued that voluntary agencies
could expand consumer choice, reduce costs, and promote efficiency by in-
troducing competition to public services. Contrary to popular imagination
and her rhetoric, Thatcher did not reduce public spending on welfare; spend-
ing and public support for the welfare state remained high throughout her
time in office.83 Thatcher did, however, alter how the state provided public
goods; her policies shifted the responsibility for social services from the na-
tional government to local communities’ social welfare departments, and
those agencies increasingly turned to the voluntary and for-profit sectors to
deliver social services. In 1990-1991, direct grants paid by government de-
partments to voluntary organizations stood at £2.6 billion—a rise of more
than 100 percent in real terms since 1980-1981.84

The push to change how the state was involved in social welfare policy
continued with the election of Tony Blair, who institutionalized the devolu-
tion of social welfare provision to voluntary agencies and for-profit compa-
nies.?> In a 2006 speech, Blair outlined an arrangement where the state
would finance most social services, but it would turn to the voluntary sector
to deliver them: “government as a whole is necessary in terms of funding, it
is necessary in terms of setting clear objectives, it is not always necessary in
terms of delivering the actual service. . . . Those organisations that are doing
the most ground-breaking work, most innovative work are to be found in the
voluntary sector today.”$ He also created a cabinet-level Office of the Third
Sector to coordinate and strengthen the bonds between government and the
voluntary sector.

If funding is any indication, the bonds between the government and the
voluntary sector are quite strong. A survey of more than 3,800 charities
found more than 80 percent of the income—in the form of grants and con-
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tracts for services—for the largest charities that receive public funds comes
from the government. The study also found that smaller charities receive less
of their annual income from government sources.8?

Religious agencies remain an important part of the voluntary sector. With
an annual budget of £236 million, the Salvation Army is England’s sixth-
largest charity and reasonably claims that it is the most diverse provider of
social welfare in England after the government. It employs 4,000 workers,
serves two million meals per year to people in need, provides addiction ser-
vices to 1,000 people at any one time, and helps more than 1,300 people per
year move from homelessness to independent living. In 2006, a majority of
its budget came from the government.8® One of England’s oldest voluntary
organizations, the Shaftesbury Society, founded in 1844 by the Christian phi-
lanthropist Lord Shaftesbury, receives more than 90 percent of its £28 mil-
lion budget for working with disabled people from the government.8

Christian agencies have historically dominated the social welfare scene,
although there were no political debates around the issue of state aid to di-
verse Christian organizations as there had been with the issue of public fund-
ing of denominational schools. Notably, the Church of England did not dom-
inate the charity field in the late nineteenth century as many of the initial
organizations were nondenominational. Of the nearly one hundred social
welfare and children’s care and adoption agencies listed in the most compre-
hensive guide to Christian agencies in the United Kingdom, 60 percent are
nondenominational, 20 percent are Roman Catholic, 10 percent are Angli-
can, and the rest are from various Christian churches.? Jewish organizations
have also received extensive government aid; Muslim and Sikh agencies are
in their infancy, but some of them have received government money as well.
In 2005, for example, the Department for Business Enterprise and Regulatory
Reform awarded a £250,000 contract to the Muslim Council of Britain to
raise awareness in the Muslim community about the Employment Equality
(Religion or Belief) Regulations.

With increased funding have come questions about the independence of
voluntary organizations. The national survey of charities highlighted above
indicated that only a quarter of the agencies that receive government money
agreed with the statement that they are free to make decisions without pres-
sure to conform to the wishes of the funders.”! Most of the struggles between
government and agencies seem to focus on issues related to a cutback of gov-
ernment funds and to matters related to professional standards. However,
government funding can be an additional burden for religious agencies
where, as Peter Dobkin Hall notes, “quality of service has tended to be de-
fined in less than calculable ways.”92 What is less clear is whether or not
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those religious agencies that wish to retain a distinctive set of values on ques-
tions related to hiring and offering services in ways consistent with their re-
ligious mission may do so. The recent experience of the Yeldall Christian
Centres is instructive of this tension. Yeldall is a nonprofit agency that runs
residential drug and alcohol rehabilitation homes in Britain. For Yeldall,
there is a very close link between its religious and social work. The organiza-
tion describes its mission in this way: “Yeldall is a Christian centre. This
means that all of the members of the staff are Christian and that we use the
bible as the basis for much of the teaching and groups in the programme.”
Clients do not have to be Christian, or even religious, to participate but they
are asked to respect the Christian aspects of the program. Since its founding
in 1977, Yeldall has received a sizeable percentage of its annual budget from
the government. In their most recent application for government funds,
however, Ken Wiltshire, the director of one of Yeldall’s residential centers,
noted that “they [government officials] kept asking questions about why our
staff were exclusively Christian and why there had to be a Christian compo-
nent to our regime.”?* Despite the questions raised by government officials
about their hiring policies, in the end Yeldall received its funding.

In many respects, English policy is bifurcated. On the one hand, Labour
and Conservative governments are equally committed to giving voluntary
organizations greater responsibility and flexibility in delivering social ser-
vices. Somewhat in tension with this principle, however, has been a push by
the government to ensure that any organization that receives government
funds comply with equal opportunities legislation. The passage of the Equal-
ity Act (Sexual Orientations) Bill has raised alarm among some religious
agencies about the kinds of services that they provide, and whether this por-
tends an increased effort by the government to limit religious agencies’ au-
tonomy. As England becomes ever more secular, and possibly less sympa-
thetic to deeply religious viewpoints, it is possible that religious voluntary
organizations will increasingly face pressures by the government to secularize
their programs, or will at least be asked questions to justify a link between
their provision of social services and their religious mission.

Our interviews with agency heads suggest that agencies can, and in many
cases do, retain a distinctive religious orientation if they are clear and con-
sistent with government officials about why those values are important to
them. David Tribble, divisional director for Social Services of the Yorkshire
Division of the Salvation Army, noted to us both the challenges of the cur-
rent policy, but also the freedom that the Salvation Army has to pursue its
distinct mission:
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We have a commitment to Equal Opportunities Employment, i.e., we do not
discriminate on the basis of race, faith, or sexual orientation. However, if in
the job description there is a specific need for a faith element then we can em-
ploy a person with that qualification. So, as part of a social project we need the
managers to lead (as a part of their work) Christian worship. As this is an ex-
plicit part of their work it is not considered, legally, an issue to recruit for this.
This is not always appreciated by some funders . . . who are not always happy
about us employing only Christian managers.”

It is common for Salvation Army service centers to have religious symbols
on the walls, spoken prayers at meals, voluntary religious services, and Bible
studies. In short, while the policies of religious agencies receiving govern-
ment funds have been an issue, they have not risen to the level of con-
tentiousness that we saw they have in the United States.

Policy makers seem mostly concerned about the quality of the services
nonprofit groups provide; few have questioned the legal system that allows
religious agencies to receive state funding. Rab Rabindran, an official with
the Department of Health, stated this view succinctly in an interview: “The
government concern is that nonprofit agencies provide a service in the
health and human social services field. We don’t care who provides it, or re-
ally how they provide it, so long as they are providing what we think is the
best service.”%

Nor does the religious establishment serve as a deterrent for voluntary
groups outside of the Church of England. As another person from the Salva-
tion Army said to us, “it [the religious establishment] helps the Salvation
Army because it creates a certain viewpoint that is accepting of state support
for the religious activities of social service agencies.”” We believe that there
is much to this argument; the fact that there is an established church in
Britain makes it easier for religious groups and the state to work in a cooper-
ative relationship. The state accommodates religious social service organiza-
tions because the state perceives them to be for the public good. Church-
based agencies have worked in partnership with the state, and, because
virtually all religious agencies are eligible for public funds, there has not been
the conflict that has occurred with state funding of religious schools.

Concluding Observations

England is the only country in our study that has retained a formal religious
establishment, the second of our two church-state models. At first glance,
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this religious establishment might seem little more than a cultural relic of a
bygone era that has little or no practical meaning today. It is certainly true
that the partnership between church and state is not as strong as it once was,
when the relationship between these two powerful institutions was seen as
crucial for the nation’s political stability and religious prosperity. We con-
tend, however, that England’s religious establishment continues to provide
an alternative church-state model for pluralistic democracies, particularly in
terms of the cultural assumptions and values it represents. The most impor-
tant of these assumptions is that religion and religious organizations have an
important public role to perform and that it therefore is appropriate for the
state to take positive measures to recognize, accommodate, and support reli-
gion. The religious establishment serves as an acknowledgment by the state
that faith has a public character to it, and that public policy can accommo-
date faith in a way that is equitable among religious groups and between re-
ligious and nonreligious perspectives.

To some degree the English church-state model does undermine, however,
the basic goal of governmental neutrality on matters of religion. The key lim-
itations of the current system are that it does not provide religious freedom
for all or equal treatment among religions, specifically on the issue of reli-
gious instruction and worship in state-run schools. The rights of religious mi-
norities have gradually expanded since the formal establishment of the
Church of England in the sixteenth century. There are, however, no consti-
tutional provisions protecting religious rights and not the same kind of the-
oretical commitment by the state to religious free exercise that is so robust in
the Netherlands and in Germany. The passage of the Human Rights Act in-
dicates a statutory movement in that direction, but it remains to be seen how
far the British courts will go in applying it. At present, when religionists suf-
fer because of their faith, they have less access to the legal system to secure
their rights than is the case in the United States or Germany.

Historically, England’s refusal to finance separate Islamic schools under
the same conditions that applied to Catholic and Anglican schools also vio-
lated the equal treatment principle, but the government’s decision in 1997 to
fund two Islamic schools addressed that major problem. Even more signifi-
cant has been the expansion of state aid to more Islamic schools, and to the
schools of other religious minorities, over the past decade. In practice, on the
issue of state aid to religious schools, English educational policy has moved
much closer to that of the Netherlands and Australia.

More problematic, from the standpoint of equal treatment, is the place of
religion in state-run schools. Under the current policy, religious instruction
and acts of collective worship are intended to be primarily Christian. The
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current practice is oftentimes justified as a natural and necessary by-product
of England’s establishment model, but the policy raises any number of con-
cerns. Historically, the religion provided in the schools was generically
Christian, a recognition on the part of policy makers that it would be unac-
ceptable for the schools to teach the particularistic doctrines of the Church
of England. This accommodation worked particularly well in a culture where
most people shared similar values and few took religion seriously. However,
in a more religiously diverse and a more secular England, there are an in-
creasing number of people who reject the “consensual” religion taught in the
schools. Seen in this light, the current policy disadvantages secularists, fun-
damentalist Christians, Pentecostals, Muslims, and any others who do not
consider themselves “generically” Christian. To be sure, many local educa-
tion authorities have drafted curricula and instituted worship practices that
introduce students to diverse religious traditions, and students can excuse
themselves from the collective worship if they wish, but the law clearly pref-
erences one religious viewpoint over others.

The paradox of England’s partial religious establishment is that while it
hinders the realization of governmental neutrality that we established as the
basic standard by which to evaluate church-state practices in some cases, the
system helps the state to achieve neutrality in even more respects. In terms
of public funding for religious schools, the current system expands choice for
Jewish, Christian, and Islamic parents who want a school permeated by reli-
gious ideas. In this way, the system is more neutral between a religious and
nonreligious educational perspective than in the United States. This is also
true for nonprofit social service organizations where the state provides funds
for a wide variety of religious agencies to serve particular groups in the pop-
ulation. These nonprofit agencies achieve a diversity of service that would
simply not be possible if the state provided the services by itself.

In some respects, religious pluralism in England has made it difficult to
sustain this establishment model. One way to meet the goal of pluralism
might be to stop funding religious schools and remove religious instruction
and worship from state-run schools. Justice is best served, it could be argued,
when state neutrality among the various religious traditions is gained by a
strict separationist, no-aid-to-religion approach. This is the argument Amer-
ican strict separationists have made. Neutrality, in this view, means no state
financial support or involvement with religious schools. In this way the state
avoids favoring any particular faith, as it currently does with its partial sup-
port for church schools. The problem with this separationist approach, how-
ever, is that it is not truly neutral, but favors a nonreligious ethos over reli-
gious ones.
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An alternative option that we believe is more genuinely neutral, and that
has been increasingly practiced in England, has been the expansion of the
current system to recognize more religious traditions, along the lines of the
Dutch or Australian models. Religious minorities have looked to the state to
recognize their rights, finance their schools, and make possible the public
manifestation of their faith. In many respects, the religious establishment
does make this possible. Not one of the Muslims that we interviewed for this
project expressed opposition to the religious establishment; instead most of
them see it as an ally in their quest for public recognition. Much as the state
pragmatically accommodated Roman Catholics, Jews, and Protestant non-
conformists in the past, England is increasingly accommodating Muslims,
Sikhs, Buddhists, and other religious minorities in the present. In our view,
this policy is consistent with the goal of neutrality among religious groups
and between religious and nonreligious perspectives.

The limits to this expansion will come from secular voices that want to
get rid of the religious establishment and from those who wish to defend a
specifically Christian establishment. Neither group is particularly large in
number and they obviously have divergent political goals, but they can and
have joined forces on some matters, particularly on the issue of public fund-
ing for Islamic schools. In the aftermath of the terrorist attacks in Britain,
secular and some conservative Christian voices questioned the wisdom of
aiding “separate” Islamic schools. However, the government, the politically
powerful churches, and the general public support both the establishment
and an expansion of the current system. There is every reason to believe that
England’s religious establishment will continue to move toward the goal of
recognizing and accommodating the diversity of religious voices in England.
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CHAPTER SIX

Germany: Partnership
and Autonomy

Discussions of church-state relations in Germany frequently invoke two ba-
sic principles: partnership and autonomy. Germans typically see church and
state not as mutually exclusive, separate spheres of human endeavor, but as
cooperative partners, both of which have a role to play in contributing to a
prosperous, stable German society. Somewhat in tension with this principle—
or at the least serving as a balance to it—is the principle of autonomy or self-
determination.! The German mind-set sees churches and other religious or-
ganizations as possessing a basic right to an independence that leaves them
in control of their own destiny and nature; they possess an autonomy on
which the state is not to infringe.

Two additional values supplement these two principles: neutrality and
freedom of religion as a positive freedom. Neutrality, as one German author-
ity on church-state relations has noted, means “the State [is] not to identify
with a Church; there is to be no Established Church. The State is not al-
lowed to have any special inclination to a particular religious congregation.
... On the other hand, religious institutions must not be placed in a more
disadvantageous position than societal groups; this forbids a decision for
State atheism.” Among all religious groups and between the religious and
the nonreligious the state is to be neutral, not favoring one over another.
Freedom of religion as a positive freedom insists that freedom of religion is
more than a negative freedom; it extends beyond freedom from government
restrictions on one’s religious beliefs or practices to include positive efforts by
the government to ensure that religious persons are in a position actually to
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exercise the freedoms assured them. Donald Kommers has put it well: “Free-
dom of religion in the positive sense implies an obligation on the part of the
state to create a social order in which it is possible for the religious personal-
ity to develop and flourish conveniently and easily.”

These four principles work together to create an approach to church-state
relations that to most Americans appears puzzling. The German Constitu-
tion clearly commands that “There shall be no state church,” and Germans
often speak of church-state separation and state neutrality on matters of re-
ligion. Yet Germany’s equal emphasis on a church-state partnership and reli-
gious freedom as a positive freedom has led to practices many Americans
would find in violation of church-state separation and neutrality. Germany’s
church-state thinking and practices have some parallels with both the prin-
cipled pluralism of the Netherlands and the partial establishment of England.

In seeking to understand German church-state principles and practices,
we first consider a few salient facts concerning Germany. The next section
considers the historical background to contemporary church-state practices,
paying special attention to how it has shaped the four principles already
mentioned. The next four sections consider how in practice these principles
and other forces have worked to mold the German approach to free exercise
issues, to various forms of direct government cooperation with the churches,
to religion and education, and to government policies toward religiously
based social service programs. The final section presents some concluding
observations.

The Nation

Germany is a country of a little more than eighty-two million people and
137,000 square miles, making it second to Russia as the most populous coun-
try of Europe. It has risen from the ashes of World War Il to become a Euro-
pean and even a world economic and political powerhouse. Some have ar-
gued that the “economic miracle” of the 1950s, as it was often called, has
been exceeded by the political miracle that has transformed a nation that
had been marked by authoritarian government and political instability into
a model of stability and liberal democracy for sixty years.

Ninety-one percent of the population is ethnically German, with the re-
maining 9 percent consisting of immigrants from Turkey, the countries of the
former Yugoslavia, Italy, and a scattering of other countries. Religiously, 26.2
million (32 percent) are members of the Evangelical, or Protestant, Church;
26.5 million (32 percent) are members of the Catholic Church; 3.2 million
(4 percent) are Muslims; 1.2 million are Orthodox Christians (1.4 percent);
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100,000 are Jewish (.1 percent); and 22 million (27 percent) are without a
religious affiliation.* There is also a scattering of Protestant churches, called
free churches, which are not a part of the Evangelical Church in Germany
(EKD). The latter is a federation of twenty-three regional Protestant
churches, which are mostly Lutheran in background, while some come out of
the Reformed (that is, Calvinist) tradition and some are products of a union
between Lutheran and Reformed churches.?

The churches were one of the few German social structures that offered
any significant opposition to the Nazi regime, and provided a certain moral
strength in the immediate post—World War II period. The churches and the
closely related Christian Democratic movement played major roles in the
rise of Germany from the devastation of the war during the 1945-1960 pe-
riod. However, already by 1973 one commentator wrote that “the church
[has] lost a controlling influence over popular attitudes and with that its
commanding position in society.”® Less than 15 percent of the German pop-
ulation attends church at all regularly, and recent studies have shown that
only 30 percent of German youths believe in a personal God.? But this low
level of religious involvement can be misleading. There continues to be
broad support and respect for both the Evangelical and Catholic churches. A
2005 survey found that 52 percent of the German population believes the
Christian faith is not losing its significance, and 67 percent report they be-
lieve religion will either maintain or gain in significance in society.® The
Christian Democrats have been the dominant party throughout most of the
postwar era. A 1995 Constitutional Court decision ruling that crucifixes may
not be displayed in public school classrooms if any student objects on reli-
gious grounds was greeted by a storm of denunciation and protest throughout
Germany. Also, the person who is the foremost scholar of church-state rela-
tions in Germany reports: “Europe to many seems to be secular, agnostic, al-
most atheist—it is not. There is a strong underlying—and growing—religious
spirit.”?

Politically, Germany has a federal system with sixteen states (Lander).
More power is centralized in the national government than is the case in the
United States, but significant powers are assigned to the states. Germany has
a parliamentary system of government, with a lower house, the Bundestag,
directly elected by the people, and an upper house, the Bundesrat, composed
of representatives of the states. The Bundesrat’s approval is generally needed
for legislation affecting the states, but on other legislation the Bundestag can
override a negative vote by the Bundesrat by a simple majority. The chan-
cellor is elected by the Bundestag. Germany has two major parties, the Chris-
tian Democratic Union (CDU) (the Christian Social Union [CSU] in
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Bavaria) and the Social Democratic Party (SPD). Following the very close
2005 elections the Christian Democrats had 225 of the 613 seats in the Bun-
destag and the Social Democrats had 222 seats. The most important smaller
parties are the Free Democratic Party with sixty-one seats (a liberal business-
oriented party), the Alliance 90/Greens with fifty-three seats (a reform-
minded environmental party), and the Left Party with fifty-two seats (a
union of the recast Communist Party and several other left-wing parties).
The current government is headed by Chancellor Angela Merkel, a Christ-
ian Democrat, who heads a Christian Democrat—Social Democrat coalition.

It is also important to note the role of the Federal Constitutional Court,
since it has the power of judicial review. This is a court created by the 1949
Constitution to decide questions of constitutional interpretation.!0 It is di-
vided into two Senates, as they are called, each composed of eight justices,
and cases considered by the Constitutional Court are considered by one Sen-
ate or the other (referred to simply as the First Senate or the Second Senate).
Half the justices are elected by the Bundestag and half by the Bundesrat. All
serve twelve-year terms and are not allowed to serve more than one term. As
we shall shortly see, the Constitutional Court has dealt with a number of cru-
cial church-state issues.

Historical Background

There are five historical periods that are important in giving insight into
German church-state practices and the origins of the four principles relevant
to church-state relations mentioned in the introduction to the chapter. The
first period is that of the Middle Ages and the Protestant Reformation.
Throughout this era what is Germany today was a host of kingdoms and prin-
cipalities very loosely tied together in the Holy Roman Empire; Germany as
a nation-state did not exist. During the Middle Ages the concept of the “two-
swords” or two authorities—church and civil rulers—took deep root in the
German territories, as it did through most of Christendom. Under this con-
cept the people were under two rulers, the prince and the church, and both
worked for the stability and prosperity of society. This concept left undefined
exactly which authority was responsible for what and led to many conflicts
between the papacy and the Holy Roman Emperors, such as that between
Pope Gregory VII and King Henry V.

The Reformation shattered the unity of European Christendom. Most of
the German territories followed the practice of cuius regio, eius religio (“the
religion of the ruler is the religion of the state”). The 1648 Peace of West-
phalia, which ended the devastating Thirty Years’ War, reaffirmed the right
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of rulers to determine the religion to be followed in their territories, but also
provided for the rights of dissenters. In each region, the prince determined
whether his people were to be Catholic, Lutheran, or Calvinist. Given the
relatively small size of many of the German principalities, this practice cre-
ated areas almost totally committed to one of these religious traditions
within Christianity. Up until the post—World War Il era with its increasing
prosperity and greater mobility, many areas of Germany remained over-
whelmingly Catholic or Protestant. Even today this is still the case to a sig-
nificant degree in some areas. The practice of cuius regio, eius religio also per-
petuated the “two swords” concept, although in practice the secular
authority came to dominate the spiritual authority. With the church (Protes-
tant or Catholic) usually dependent on the civil rulers for its existence, this
is not surprising.

It was from out of this time period that the tradition of a church-state
partnership emerged. The well-being of society rested on the two pillars of
church and state, or throne and altar, as it is often put. They were seen as
united in a common cause. Thus cooperation and mutual support came to
be the norm. The religious uniformity within the separate principalities
made church-state cooperation and mutual support possible, for the most
part, without raising charges of religious discrimination and favoritism.
Paradoxically, the German tradition of church autonomy can also be traced
to this same time period. The “two swords” doctrine held in theory—even
if it was often not followed in practice—that the church and the state, the
two swords, were coequal institutions, each with rights and responsibili-
ties. In theory at least, the church was not an arm of or subservient to the
state.

The second time period of importance for understanding the development
of church-state relations in Germany is the era stretching from the Congress
of Vienna in 1815 through World War 1. At the close of the Napoleonic era
the degree of unity that Napoleon had imposed dissipated. Germany was
composed of nearly fifty principalities united into a very weak confederation
and with conservative, nondemocratic forces dominant. From 1815 to 1871
weak, usually outmaneuvered liberal movements failed to gain ascendancy.
Prussia gradually arose as a dominant force, and by 1871—with the help of
military victories over Denmark, Austria, and France—had united Germany
in a modern nation-state. Prussia thereby established the second German
empire, which lasted until the end of World War [. It was a conservative
regime, with a monarch (first William I, then Frederick III for a few months,
followed by William I's grandson William II in 1888) and a parliament that was
often overshadowed by a powerful chancellor responsible to the monarch.



174 —~ Chapter Six

Otto von Bismarck engineered the unification of Germany and served as its
chancellor until 1890.1!

Three marks of this period are important to note for understanding subse-
quent church-state developments and patterns. One is the nature and rela-
tive weakness of the liberal movement. Enlightenment liberalism never be-
came the powerful, independent force it did in the other countries
considered in this book. Instead, while present and influential, it cooperated
with and in many ways came to be integrated with the still-powerful conser-
vative landowning and titled classes. It never developed the same antireli-
gious character it did in other European countries. This meant that the
Catholics and Protestants did not face an independent, anticlerical liberal
movement that might have forced them into cooperative efforts, as had oc-
curred in the neighboring Netherlands; instead the Catholics were over-
shadowed by the Protestant leadership of the empire, who made common
cause with the conservative forces.

The second point to be noted is that the second empire was marked by a
very strong alliance between the Protestant Church and the newly formed
German state. The various regional governments provided direct financial
subsidies to the church, and “the church and its liturgical ceremonies became
an important unifying force, binding the nation to the ruling dynasty and se-
curing it through a providential interpretation of German history.”? The
close alliance between church and state that had existed from the Medieval
and Reformation eras was maintained during the second empire.

A third important point is that it was during this era that the Catholics
developed a significant political movement. At the time of German unifica-
tion the new nation was clearly a Protestant nation. Its moving force was
Prussia, which was strongly Protestant. For a period of time in the 1870s Bis-
marck launched what came to be called Kulturkampf (culture war), a series of
oppressive and discriminatory measures against the Catholics. Doing so had
the opposite effect of what was intended, as Catholics rallied behind their
leaders and the Catholic Center Party developed into a political force that
had to be reckoned with. Most of the discriminatory measures were repealed
in the early 1880s, but the Center Party remained a political force.

Following the defeat of Germany in World War I the second empire came
to an end and was replaced by the Weimar Republic, named after the city of
Weimar where the new constitution was written. This is the third historical
period to be noted here. Given the crisis created by the German defeat, the
spirit of revolution that was in the air, and the generally liberal nature of the
new constitution, one might suppose that the Weimar Constitution would
have made a larger break with past church-state practices than what it did.
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Historian Paul Means has noted that “the revolution was not as complete
with respect to the church as its enemies had hoped and its friends had
feared.”3 A variety of subsidies and privileges were kept by the Catholic and
Evangelical churches. Nevertheless, the Weimar Constitution for the first
time formally adopted the principle of church-state separation, declared
there was to be no state church, and provided that “civil and political rights
and duties shall be neither dependent on nor restricted by the exercise of re-
ligious freedom.”!* It thereby recognized the basic principle of governmental
neutrality on matters of religion, as well as the earlier principle of autonomy.
The significance of the Weimar Constitution for religious freedom can be
seen in the fact that the current Constitution, when it was adopted after
World War II, incorporated by reference the basic articles establishing reli-
gious freedom found in the Weimar Constitution.

The Nazi era is the fourth era of significance for present-day German
church-state relations to be noted here. Most of the Evangelical and
Catholic church leadership had remained largely negative toward the
Weimar Constitution, attitudes that seemed to be vindicated when Germany
experienced a series of severe economic reversals and political difficulties.
Thus when Adolf Hitler and his National Socialists promised stability, pros-
perity, freedom to the churches, and greatness for the Fatherland, the
churches, for the most part, initially rallied in support. The Catholic Center
Party unanimously supported the Enabling Act in 1933 that gave Hitler dic-
tatorial powers. In the same year the Vatican signed the famous Reichs-
konkordat with the Nazi regime, which assured the Catholic Church certain
rights but also helped the Nazis consolidate their power. Within the Evan-
gelical Church, a “German Christian” movement emerged that enthusiasti-
cally supported Hitler’s rise to power and thoroughly wedded German disci-
pline and greatness with Christianity.

On the other hand, the Catholic Church never truly supported the Nazi
regime. It was more concerned with protecting its own institutional auton-
omy and maintaining a semblance of normal church life in the midst of po-
litical upheaval and war than either supporting or opposing Nazism. Also,
many individual Catholic leaders, such as Cardinal Graf Galen of Munich,
courageously opposed the Nazi regime. Within the more culturally powerful
Evangelical Church—after an initial enthusiasm—opposition to Hitler
quickly arose as the true nature of Nazism became evident. Frederic Spotts
reports that by May 1934 already “anti-Nazi resistance had sufficiently crys-
tallized for a Reich Synod of the opponents to be held in the Rhineland town
of Barmen. Here, largely under the influence of Karl Barth, a ‘Confessing
Church’ . . . was organized, based upon a confession of faith in the supremacy
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of Scripture which might not be changed to suit prevailing ideological or po-
litical convictions.”'® This Confessing Church gained wide support and suc-
cessfully opposed the pro-Nazi “German Evangelical Church.” During the
Hitler regime, 3,000 pastors were arrested, at least 125 were sent to concen-
tration camps, and 22 were executed, including the famous pastor and the-
ologian Dietrich Bonhoeffer.!¢ After the war the newly constituted Evangel-
ical Church—under the leadership, among others, of Martin Niemoller, who
had recently been released from seven years in a concentration camp—
adopted the Stuttgart Declaration, which acknowledged the churches’ and
the nation’s guilt:

We know ourselves to be with our nation not only in a great community of suf-
fering but also in a solidarity of guilt. With great pain we say: because of us, in-
finite suffering has been brought to many peoples and countries. . . . We con-
demn ourselves because we did not believe more courageously, did not pray
more devotedly, did not believe more joyously, and did not love more deeply.
Now a fresh start is to be made in our churches.!?

As a result of this highly traumatic era two lessons with lasting implica-
tions for church-state relations have been burned into German thinking.
One is that the church courts enormous danger when it is too subservient to
the state. The church up to that point in German history was suddenly seen
as being too subservient to the state, too ready to make common cause with
the state, and too quick to advance whatever policies the state was support-
ing. The principle of church autonomy, already present in the German tra-
dition, received a new and urgent emphasis. A second lesson was that the
church must play a role in the political and social life of the nation. The big
error of the church was not seen as being its active support of Hitler—which
had been brief and limited—but its silence and acquiescence. Both the
Catholic and Evangelical churches emerged from the era of National Social-
ism with a greatly strengthened resolve to be active, positive forces in soci-
ety. The concept of strict church-state separation even today is seen as a dan-
gerous doctrine, one that implies the political realm is to be secularized, with
religion’s influence muted or nonexistent.

The postwar era is the fifth of the historical time periods to be noted. It
saw the rise of the Christian Democratic movement, the most powerful po-
litical force in the postwar era.

Christian Democracy was created by a few men—many of whom, being under
death sentence for anti-Nazi activities, had no right to be alive in 1945—who
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confounded some of the elementary rules of society and politics. This small
group of persons . . . succeeded in establishing an inter-confessional political
party in Berlin within a month of the collapse of the Third Reich and in most
other parts of Germany within six months after that.!8

This new party was interconfessional—including both Catholics and
Protestants—and was firmly committed to liberal democracy and to learning
from the bitter experiences under the Weimar Republic and the Third Reich.
By firmly linking Christianity—both Protestant and Catholic—to the pow-
erful democratic impulses sweeping postwar Germany, it made possible the
continued cooperation or partnership of the state with religion. Religion and
Christianity came to be seen as positive, democratizing forces and as bul-
warks against the reemergence of Nazism. Church-state cooperation was
thereby seen not as a danger to be avoided, but as an asset to be used in the
search for democracy.

In 1948 the Western allies decided it was time to move ahead with a con-
stitution for the three zones of Germany under their jurisdiction. The parlia-
ments of the eleven German states that had been previously set up elected a
Parliamentary Council to write the constitution. Working from a draft that
a conference of experts had put together, the council wrote a new constitu-
tion.!? It was approved by the Allies and the state parliaments, and went into
effect in May 1949. Its preamble begins with a recognition of God: “Con-
scious of their responsibility before God and Humankind. . . .”2° The first
nineteen articles constitute a bill of rights, with Article 4 assuring that “(1)
Freedom of faith and conscience as well as freedom of creed, religious or ide-
ological, are inviolable,” and “(2) The undisturbed practice of religion shall
be guaranteed.” Its third section provides for conscientious objectors to be re-
lieved from military service. It is helpful to note that ideological as well as re-
ligious freedom and the practice as well as the freedom of conscience are safe-
guarded. Article 3 is also relevant to church-state issues. It provides that “All
people are equal before the law” and “Nobody shall be prejudiced or favoured
because of their sex, birth, race, language, national or social origin, faith, re-
ligion or political opinions.” The basic principle of neutrality is seen in these
provisions. Article 7 of the Constitution deals with education and, as will be
seen later, contains several provisions crucial for church-state relations. The
provisions of Articles 3 and 4 are supplemented by Article 140, which in-
corporates the basic religious freedom provisions of the old Weimar Consti-
tution into the current Basic Law. Among the provisions thereby included in
the Basic Law are a ban on the existence of a state church and, as we will see
later, several provisions with implications for religious establishment issues.
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In the German Democratic Republic (GDR) the churches faced enor-
mous pressures for over forty years.2! Although the outright opposition of the
communist authorities waxed and waned over the forty years of their rule,
even in the best of times parents were pressured not to baptize their children,
church-going young people were often unable to obtain a college education,
and active Christians were often denied government and business promo-
tions. The church suffered as a result of such pressures. Just before the fall of
the Berlin Wall in 1989, John Burgess reported that “by all measures of par-
ticipation in traditional religious life, East Germany today is one of the
world’s most secularized societies.”?? From 1961 to 1989 the West German
Evangelical Church lost 15 percent of its membership, but the East German
Evangelical Church lost over 50 percent.?® By several measures the popula-
tion of the former GDR exhibits significantly more secularist attitudes than
does the population of the old West Germany.2*

Thus the unification of Germany in 1990 meant that German society as a
whole became more secular than it had been when West Germany existed as
a separate state. Also, the church leadership from the old GDR has a more
cautious, suspicious outlook toward the government than does the West Ger-
man church leadership. For the East Germans, over forty years under com-
munist rule reinforced the lessons learned from Hitler’s subversion and per-
secution of the churches.

Free Exercise Issues

In Germany, the free exercise of religion is seen as a basic, fundamental right
that has been interpreted broadly by the courts. The free exercise of religion
trumps, so to speak, concerns over the establishment of religion. This is a
point explicitly made by Axel von Campenhausen, an Evangelical Church
expert on church-state relations: “This is the main question. Is there religious
liberty for everyone or not? The old democracies in Europe say this is the
main purpose [of religious freedom]. Whether the church as an institution is
independent from the state or not, whether the Queen of England is head of
the church or of the Church of Scotland . . . is not so important if people are
free to worship as they wish.”?>

The fact that Germany’s Constitutional Court has interpreted free exer-
cise rights more broadly than has the U.S. Supreme Court can be seen in the
Constitutional Court’s unambiguous holding that the free exercise of religion
includes not only the right to believe, but also the right to act on one’s be-
liefs. In a case dealing with a pastor who refused to take an oath when called
to testify as a witness in a criminal trial, the Constitutional Court stated:
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“Religious freedom under Article 4(1) of the Basic Law . . . encompasses not
only the (internal) freedom to believe or not to believe but also the individ-
ual’s right to align his behavior with the precepts of his faith and to act in ac-
cordance with his internal convictions.”2¢

The strong emphasis on the free exercise of religion can also be seen in
the tendency of the German courts to decide cases on free exercise grounds
that in the United States would be seen as establishment of religion cases.
This is due to the German courts’ seeing religious freedom as having a posi-
tive as well as a negative aspect to it. In a 1979 decision finding the use of
general prayers in the public schools constitutional, for example, the Consti-
tutional Court based its decision on the concept of positive religious free-
dom: “To be sure, the state must balance this affirmative freedom to worship
as expressed by permitting school prayer with the negative freedom of con-
fession of other parents and pupils opposed to school prayer. Basically,
[schools] may achieve this balance by guaranteeing that participation be vol-
untary for pupils and teachers.”?” The Constitutional Court saw allowing
prayers in schools as making room for children who wanted to pray and dis-
allowing such prayers as being a violation of their freedom to pray.

The expansive nature of religious freedom rights in Germany can also be
seen in the commitment to including the charitable activities of churches
and the organizations they sponsor within the scope of the religious freedom
language of the Basic Law.28 In contrast, the U.S. Supreme Court has tended
to see organizations such as this engaged in both religious and secular activ-
ities and to extend free exercise rights only to their religious activities.

The strong emphasis on the free exercise of religion is rooted in the twin
emphases on religious liberty as a positive right and the principle of neutral-
ity. The Constitutional Court has frequently referred to neutrality as an im-
portant component of its free exercise decisions. Free exercise rights extend
to people of all religious faiths and of none. In one of its decisions the Court
declared: “The right to free exercise extends not only to Christian Churches
but also to other religious creeds and ideological associations. This is a con-
sequence of the ideological-religious neutrality to which the state is bound
and the principle of equality with respect to churches and denominations.”?
In the case dealing with the pastor who had refused to take an oath in a crim-
inal proceeding, the Court referred to “the command of ideological-religious
neutrality that binds the state”° and gave a ringing endorsement of basic re-
ligious liberty: “The state may neither favor certain creeds nor evaluate the
beliefs or lack of faith of its citizens. . . . The state may not evaluate its citi-
zens’ religious convictions or characterize these beliefs as right or wrong.”3!
It upheld the right of the clergyman to refuse to take the oath.
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Religious freedom as a positive right is also important in free exercise pro-
tections since freedom is seen as including the opportunity to exercise that
freedom. In an interview Gerhard Robbers of Trier University’s law faculty
made clear that positive religious freedom is fully in keeping with religious
neutrality: “Positive religious freedom means that government actively cre-
ates room for religious behavior, for religious life. . . . This is not promoting
religion. That would be against neutrality. Atheists would object if govern-
ment would promote religion. . . . It is making room for religion. It is just that
there needs to be a basis, if people are religious, for them to practice their
religion.”3?

The expansive and strong concept of free exercise does not mean it is un-
limited. The Constitutional Court and German commentators have fre-
quently stressed that when the free exercise of religion infringes on human
dignity or public health and safety a certain balancing or weighing process
must take place. In one decision the Court wrote that the church-state pro-
visions of the Constitution require the courts “to balance and weigh the dif-
ferent interests and values at stake in the relationship between the freedom
of the churches and the limits imposed on this freedom.”? In an interview
von Campenhausen stressed that in protecting public health or safety reli-
gious liberty can be infringed. He gave as an example the inappropriateness
of a church cemetery being located near a town’s water supply. “In the name
of the sanitation of the water the state is able to reduce self-determination of
the churches, even when the state is not antireligious, but friendly, neutral.
Living together makes it necessary.”3* Then he cited a second example, “Of
course, it is possible to have a demonstration or procession on the streets—a
religious procession—but the traffic has its rights too. . . . You must compro-
mise. So it is a balance.”®

Some of the principles discussed thus far can be illustrated by reference to
a particularly dramatic free exercise case that came before the Constitutional
Court. A married couple, both of whom were members of the Association of
Evangelical Brotherhood, held to a religious faith that believed it was inap-
propriate to make use of blood transfusions to solve medical problems. The
wife suffered complications in the birth of the couple’s fourth child, and the
doctors thought a blood transfusion was essential. The wife, with the support
of her husband, refused the blood transfusion and died. The husband was sub-
sequently prosecuted and convicted for failure to provide his wife with nec-
essary assistance. On appeal, the Court overturned the decisions of the lower
courts on the basis of the free exercise provision of Article 4 of the Basic Law.

Three aspects of the Constitutional Court’s decision in this case are in-
structive. First, the Court made a clear affirmation of religious liberty: “In a
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state in which human dignity is the highest value, and in which the free self-
determination of the individual is also recognized as an important commu-
nity value, freedom of belief affords the individual a legal realm free of state
interference in which a person may live his life according to his convic-
tions.”36

Second, the Court went on to note that in this case personal religious
freedom was clashing with a person’s obligation to obey the law, but in this
case the law must yield.

The duty of all public authority to respect serious religious convictions, [as]
contained in Article 4(1) of the Basic Law, must lead to a relaxation of crimi-
nal laws when an actual conflict between a generally accepted legal duty and
a dictate of faith results in a spiritual crisis for the offender that, in view of the
punishment labeling him a criminal, would represent an excessive social reac-
tion violative of his human dignity.3”

Thus the Court decided that even a law that was not aimed at constrict-
ing certain religious practices, but was a law of general applicability that met
certain legitimate, appropriate public purposes, was overruled by the free ex-
ercise protections of Article 4. This is a position that the U.S. Supreme
Court, as seen in chapter 2, has for the most part refused to adopt.

Third—and perhaps most importantly—there runs through the Court’s
decision a basic respect for the sincerity and importance of the religious be-
liefs of the husband whom most would judge helped cause his wife’s death.

The duties which the complainant owed to his children would lead to a differ-
ent conclusion if, under the pretext of his own convictions, the complainant
had allowed his wife to die, thus depriving his children of their mother. This is
exactly what the complainant did not want. He was certain that prayer was the
most effective way of saving his wife. His duties to the children do not extend
so far . . . that he would have had to abandon what he thought was a more
promising aid in favor of medical treatment which he believed would be inef-
fectual without God’s help. Admittedly, society’s moral standards would dictate
that the complainant follow both paths simultaneously. However, because his
religious convictions would not permit him [to use both ways to save his wife],
imposing criminal sanctions against him was not justified.

Muslims in Germany have faced some limitations on the free exercise of
their faith, but due to the expansive understanding Germany has of the free
exercise of religion they have not faced as many limitations as they have in
some other countries. Probably the most contentious issue has been the free-
dom of Muslim women who are teachers in government-run schools or other
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civil servants to wear the traditional Muslim headscarf or hijab.? In regard to
students, there are no specific rules or court decisions regarding their wear-
ing headscarves or other religious symbols to school, and they are generally
permitted. The controversy has centered on the right of Muslim teachers to
wear headscarves while teaching. The Constitutional Court ruled in 2003
that for a local area to prohibit teachers from wearing headscarves there must
be a specific law permitting local authorities to make this prohibition, and
the Federal Administrative Court has ruled that “all laws prohibiting reli-
gious garments in public schools must be interpreted in a way that treats all
religions equally while respecting the German cultural tradition.”® Berlin
has passed legislation banning civil servants, including public school teach-
ers, from wearing any signs of faith, including Christian crosses, Muslim
headscarves, and Jewish yarmulkes. Other states have interpreted the Ad-
ministrative Court’s decision as allowing them to ban teachers from wearing
headscarves while still allowing them to wear Christian symbols, since Chris-
tianity is a part of Germany’s cultural tradition. The issue remains to be fully
resolved, although it would seem likely that the strong German commitment
to free exercise rights and religious neutrality will eventually lead—and
should lead—either to allowing all teachers to wear symbols of their faith or
banning all teachers from wearing such symbols as Berlin has done.

Questions have occasionally also arisen over issues such as coeducational
physical education classes in elementary schools in which young girls have
sometimes been required to participate in clothing considered immodest.
Girls in this situation have been excused from physical education classes
with little controversy, and in the 1990s the Federal Administrative Court
ruled that Muslim girls in elementary schools would be excused from having
to participate in coeducational physical education classes.*! Also, as just noted,
Muslim students are free to wear headscarves.

The construction of mosques has also sometimes raised free exercise issues.
The construction of a mosque in Stuttgart, for example, became highly con-
troversial, and was finally rejected by the local authorities. But they suggested
other possible sites, arguing they were not opposed to the construction of a
mosque but only the location that had been chosen. There have also been re-
cent controversies over the construction of mosques in Cologne and Berlin.
On the other hand, a large, traditional-looking mosque was constructed in
Mannheim with little controversy, when Muslims, Catholics, and the Evan-
gelical Church worked together and approached the local authorities jointly.*2
Some Muslims have felt discriminated against, but most of the controversies
regarding the construction of mosques seem to involve questions of timing
and location, not attempts to block their construction completely.
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Although not without some problems and setbacks, on the whole German
government and society appear to be making the sorts of adjustments needed
to assure that Germany’s Muslim population is able freely to practice its faith.
Germany’s strong tradition of free exercise rights has helped in this.

State Support for Churches

The concept of a church-state partnership has done much to frame questions
related to various forms of state cooperation with or support for religion. A
booklet put out by the Evangelical Church clearly makes this point: “State
and Church, which consider themselves to bear responsibility for the same
people in one and the same society, are thus obliged to strive for intelligent
cooperation.”® Robbers has expressed a similar outlook: “It is part of the spe-
cial position of the Churches that they have in a special way a public man-
date.”# In an interview he stated: “Once you accept that religion is some-
thing public, government should also have something to do with it, the
community as such should have something to do with it.”# Church and
state—throne and altar—are seen as having different responsibilities, but
they both have public responsibilities, they are both important for society as
a whole and its welfare, and thus cooperation between the two works to the
benefit of society as a whole.

The result is a system that is far from a total separation of church and
state, but one that the Constitutional Court has described as a “limping”
(hinkende) separation.® In fact, von Campenhausen has written, “Religious
freedom and complete separation of church and state are in a certain sense
mutually exclusive.”” When asked to explain this statement more fully, von
Campenhausen answered:

This is true. If the citizen has the right of religious freedom, the state is not al-
lowed to say, “I will place your children in compulsory school. All their life 1
will occupy with my state school. You have liberty, but I occupy the life of the
children.” It can’t be. That’s contradictory. . . . Separation and religious liberty
cannot be combined if you have an entire separation. The State has a respon-
sibility not to prevent its citizens from being religious.*8

One is back to the concept of religious liberty as a positive as well as a neg-
ative freedom. This is not to say that the state should favor any one religious
group over another, or should even favor the religious over the nonreligious.
One German observer after another whom we interviewed made this point.
But it does mean that the state should cooperate with the church and should
seek to create space or room for it to fulfill its responsibilities.
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This mind-set results in government supporting and helping the churches
in a number of ways. One way it does this is by granting the three main, his-
torical religious communities—Evangelical, Catholic, and Jewish—status as
public corporations.® This status helps assure these religious bodies of their
legal autonomy. It means ecclesiastical law has the status of public adminis-
trative law, allows the churches to make treaties with the government in
which they come to agreement on matters of mutual concern, and grants
them several other privileges. Probably its greatest significance is the mind-
set that it reveals, one that sees the major religious bodies as having a pub-
lic, or societal, significance. Religion is seen as being more than a purely pri-
vate concern. Public corporation status is granted by the state governments,
and thus the religious bodies with that status vary somewhat from one state
to another. Many small religious bodies other than the Evangelical, Catholic,
and Jewish groups are now recognized as public corporations in one or more
states. Included among these are many of the free Protestant churches and,
as of 2006 in Berlin, under order of the Constitutional Court, the Jehovah’s
Witnesses.”® But no Muslim organizations have thus far achieved public cor-
poration status. More on this shortly.

The best-known and most important of the privileges granted to churches
that have qualified as public corporations is the church tax (Kirchensteuer). !
Under the church tax all members of the Catholic and Evangelical churches
and of Jewish congregations are assessed a fee set by the churches that
amounts to about 8 or 9 percent of what is owed the federal government in
income taxes. This money is added to one’s income tax bill—in fact, it is de-
ducted from one’s paychecks by employers along with the income taxes that
are owed—and is forwarded to the churches by the government, after the
government deducts a small fee (about 4 percent of the money collected) for
collection expenses. People who do not pay are subject to the same penalties
and means of collection as are taxes that are owed.>2 The only way a mem-
ber can escape the church tax is to resign his or her membership in the
church, which, due to the public corporation nature of the churches, in-
volves a formal, legal process and an appearance before the civil authorities.

In 2006 the church tax provided about 7.8 billion Euros (about US$12
billion) to the Catholic and Evangelical churches, which amounted to about
80 percent of their total income.>? It clearly is their major source of income.
But the churches have been experiencing some financial pressures in recent
years, since the amount of money coming from the church tax has been de-
clining. This is due in part to members officially leaving the churches, a
trend that is still present but that has slowed down in recent years.>* Also,
since the church tax is tied to the income tax, it is affected by economic
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downturns and by recent shifts from income taxes to indirect forms of taxa-
tion. And retirees who are not subject to the income tax also do not pay the
church tax. As the number of retirees goes up, church tax collections go
down. The money is used to finance both core church activities and wide-
ranging charitable and educational activities.

The legal basis for the church tax is found in Article 137(6) of the
Weimar Constitution, which has been incorporated into the current Consti-
tution. It reads: “Religious communities that are public corporations shall be
entitled to levy taxes in accordance with Land [state] law on the basis of the
civil taxation.” In a series of decisions the Constitutional Court has upheld
the legality of the church tax system, but has also insisted—contrary to prac-
tices sometimes followed in the past—that it may only be applied to actual
members of the religious bodies. In one case the Court ruled that the wages
of a man, who himself was not a church member, could not be subjected to
the church tax because his wife was a member: “[A] law may not be viewed
as part of the constitutional order if it obligates a person to pay financial ben-
efits to a religious association of which he or she is not a member. . . . [O]ne
partner’s connection with a church does not obligate the other partner.”>

The origins of the church tax system go back to the early nineteenth cen-
tury, when the state confiscated church property in most areas of Germany,
and as compensation, the civil governments agreed to make annual pay-
ments to the churches. In time these cash payments were transferred into the
right of the churches to tax their members, with the civil authorities coop-
erating in collecting the taxes.

[t is important to be clear on what the church tax is and is not. It is not
simply a matter of general tax revenues being turned over to the churches. It
is a cooperative venture by the churches and the civil authorities, in which
the churches levy certain fees on their own members and the civil authori-
ties collect those fees and are reimbursed for their expenses in doing so. Thus
one can argue that the church tax does not violate the norm of governmen-
tal neutrality—funds are collected only from the church’s own members with
the amount set by the church, the government is reimbursed for its expenses,
and one can avoid their payment by simply leaving the church. Jewish as well
as Christian congregations are beneficiaries of it. On the other hand, one can
argue that the principle of neutrality is being violated since the coercive
power of the state is being put at the disposal of the churches, a service that
is not available to most other organizations and religious groups who have
not qualified for public corporation status. Most noteworthy is the fact that
to date no mosques or other Muslim associations—since they lack public cor-
poration status—participate in the church tax system.
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To the non-German observer the wide acceptance of the church tax sys-
tem is surprising, especially given the apparent lack of religious zeal on the
part of most church members. Most German church members are sporadic in
their church involvements, yet they pay the church tax with little complaint.
The Greens and the Left Party have come out against the church tax system,
but neither of the two largest parties—the CDU/CSU and SPD—have op-
posed it, and the Free Democratic Party, after coming out against it in the
1970s, has tacitly abandoned its opposition to it. The church tax and its gen-
eral acceptance, more than anything else, helps demonstrate that the con-
cept of church-state partnership in German society is a concept that has per-
meated German society and is not merely a theoretical or elite principle.
None of the persons we interviewed made an explicit comparison between
the church tax and the United Way charitable contribution system in the
United States, but we made that connection several times after listening to
Germans explain the church tax and its acceptance. The churches are gen-
erally seen as socially important institutions; they strengthen German soci-
ety and ably provide many charitable and educational services. The church
tax is one means by which one can relatively painlessly—because of the wage
deductions—fulfill one’s financial obligation to these all-important cultural,
charitable, and educational institutions. One study showed that roughly two-
thirds of the Germans interviewed did not even know how much they were
paying in the church tax.%¢

When asked about his perception of the fairness of the church tax system,
a pastor in the Protestant Old Reformed Church in Lower Saxony—which
is a free Protestant church and not a part of the church tax system—replied
that he did not see it as a problem. In fact, he was happy not to be a part
of the church tax system, since he felt his church obtained more contri-
butions by a voluntary system than the Evangelical and Catholic churches
do by church taxes. He went on to explain that most members of the EKD
and the Catholic churches, once they have paid the church tax, feel that
their financial obligation to the church is fulfilled, whereas the members
of his church are used to giving more than they would under the church
tax system.>7

This is not to say that the church tax is without criticism or controversy.
A Catholic journalist whom we interviewed and who has had his differences
with the church hierarchy complained strongly that the church tax greatly
strengthens the power of the central church hierarchy, since the money goes
to the regional church offices and is distributed downward from there. Oth-
ers have felt that the church tax has made the churches overly complacent.
One person we interviewed compared the situation to one that is frequently
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alleged to occur when a developed nation gives too much money too freely
to an underdeveloped nation: complacency, a strengthening of forces de-
fending the status quo, and a sapping of initiative and creativity.

In addition to the church tax, there are some other forms of direct gov-
ernmental support for the churches, usually at the state or local level. Some
state or local governments help subsidize the salaries of certain church offi-
cials or help fund the construction or upkeep of church buildings. Such sup-
ports are largely holdovers from an earlier age when there were many such fi-
nancial supports for the churches, and today are usually justified on the basis
that nonreligious organizations often receive such help. As Robbers has ex-
pressed it: “Further, many churches receive allocations from the State for ac-
tivities in the same way as other publicly funded events; it is a part of the idea
of State neutrality that Church activities are not to be put in a worse posi-
tion than that of State funded local athletic clubs.”8

The financial arrangements between the church and the state demon-
strate that although there is no legally, formally established church, the
Evangelical, Catholic, and Jewish faiths have certain advantages that other
religious bodies and competing secular ideologies do not fully share.

The sizable Muslim population in Germany does not share in the public
corporation status and church tax systems. And as we will see shortly there
are other areas where a way has not yet been found to integrate Muslims
fully into the German system of church-state partnership. Doing so is prov-
ing more troublesome than the free exercise issues discussed earlier. There
are about 3.2 million Muslims in Germany, constituting 4 percent of the
population. This makes them the third-largest religious community in Ger-
many. Three factors have posed roadblocks to the integration of the Muslim
mosques and associations into the existing church-state system. The first
and no doubt most important factor that has raised challenges to integrat-
ing Muslims into the existing church-state cooperative system is the Mus-
lims’ lack of a centralized organizational structure. Both the Catholic and
Evangelical churches are hierarchical in nature and thus they have central-
ized councils and leaders who can deal with centralized governmental bu-
reaucratic bodies and leaders. However, two scholars have noted that Ger-
man “Muslims are divided less by that [federal] structure than by their
differing ideologies and lack of a centralizing hierarchy.” They go on to note
the many ethnic divisions such as Turkish, Kurdish, and Arab, as well as
other divisions that

are themselves partly based on conflicting interpretations of Islam, something
the structure of the religion allows for. These very different conceptions of
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their place in European society in general, and in Germany in particular, pro-
vide a formidable barrier to the cohesion of Islamic groups, preventing them
from presenting a united front to the German state in their efforts to obtain
the goals which they seek.?

Robbers has written: “Muslim theology seems to prohibit or at least be alien
to organizing Muslims in religious communities with their specific structures,
hierarchies, religious offices and binding teaching authority.”®® He added in an
interview that if there is to be church-state cooperation, there must be some-
one with whom to cooperate, for there to be a partnership there must be a
partner.®! But—with the Muslims broken up into thousands of individual
mosques (which do not have a formal membership) and a host of decentral-
ized ethnic, political, and theological subgroups—in most instances there are
no unified Muslim groups with whom the authorities can work.

This has led to an impasse, with German authorities for the most part say-
ing the Muslims need to organize themselves in such a way that they can
qualify for public corporation status and other forms of cooperation with the
government. Meanwhile, many Muslims are saying the Germans need to
make allowance for their organizational structures. The deputy chairman of
the Central Council of Muslims in Germany has described the situation this
way: “It is not easy to qualify as a public corporation and Muslim efforts to
qualify have thus far been unsuccessful. And the German authorities have
not been too keen to do so. They say there is no central organization. . . . But
to be fair, the failure to obtain public corporation status is as much the fault
of Muslims themselves as of the German authorities.”¢2

A second factor leading to problems in integrating Muslims into existing
church-state partnerships is the lack of a German tradition of immigration
and of integrating new ethnic or religious groups into German society. Most
present-day Muslims or their forebearers originally arrived from Turkey in the
1960s and 1970s as guest workers. It was initially thought they would stay for
a period of time and then go back to Turkey, and were not seen as immigrants
who had come to make Germany their home. Obtaining German citizenship
was an arduous process, a process that was made somewhat less cumbersome
by 1999 changes in the law. But there still is a lingering mind-set among
some Germans, and among some Muslims themselves, that considers Mus-
lims more as foreigners temporarily living in Germany than as persons who
have come to Germany to become Germans and share in the economic and
cultural life of Germany.

A third factor making efforts to fit Muslims into existing church-state
partnerships more difficult is the advent of 9/11 and the subsequent Madrid
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and London terrorist bombings, as well as the existence of a small, but real,
militant, intolerant Islamist movement. When asked if these factors have
changed relationships with Muslims, Cornelia Coenen-Marx, an official in
the Evangelical Church’s central office, replied:

Yes, I think so. Before 9/11 we had an atmosphere in Germany to go together
between Christians and mosques. At the time we had the feeling of belonging
together with different religions. . . . Now people are very skeptical. I think the
very good relationships between the leaders of our church who are responsible
for Christian-Islamic relationships—people [in favor of good relationships
with Islam] who had been the majority in the church are now the minority.
The majority of Christian people and congregations are much more critical of
Islam.63

One study found, “Since 11 September 2001 one can measure a rise [in the
German news media] in the explicit blaming of Muslims for all kinds of
crimes, including terror, forced marriages and honour killings, as well as the
oppression of women.”%*

As a result of these three factors most forms of cooperation between
church and state, such as public corporation status, the church tax, and other
forms of cooperation considered later in the chapter have not yet been fully
extended to Muslims.

Church, State, and Education

The distinguishing mark of Germany regarding religion and education was,
until recently, the domination of public education by confessional schools
(that is, schools that were public in the sense of being financed, owned, and
controlled by government, and confessional in the sense of being marked by
either Catholic or Evangelical religious exercises and teachings). At the time
of the writing of the Weimar Constitution there was a strong movement to
develop secular schools that would be committed to teaching loyalty to the
new liberal political order, but the Catholic Center Party, with the help of
conservative Protestants, was strong enough to force a compromise that
made room for the continued existence of confessional schools.%> As a result,
confessional schools dominated public education in the interwar period. Of
the 53,000 public schools, 55 percent were confessional Evangelical schools,
28 percent were confessional Catholic schools, 15 percent were interdenom-
inational (that is, of a broadly Christian, nonsectarian nature), and a hand-
ful were either confessional Jewish schools (97) or secular (295).6¢
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There was a strong effort during the Nazi era to undermine the diversity
of the school system in favor of schools uniformly supportive of the regime.
As one Nazi leader bragged, “The curriculum of all categories in our schools
has already been so far reformed in an anti-Christian and anti-Jewish spirit
that the generation which is growing up will be protected from the black
[that is, clerical] swindle.”¢7

Following World War II the occupying powers generally favored doing
away with confessional schools in favor of unified, secular schools.®® Again,
this was resisted by church authorities, especially by the Catholic Church. In
the western zone, therefore, the occupying authorities allowed local areas to
decide whether they wished interdenominational schools or confessional
schools. The 1949 Basic Law placed the responsibility for education with the
state governments, not the national government. Initially, most Catholic ar-
eas opted for confessional schools and most Protestant areas for interdenom-
inational schools. As recently as 1967, 40 percent of all schools in Germany
were public Catholic schools, 17 percent were public Evangelical schools, 40
percent were interdenominational (or nonconfessional, sometimes referred
to as “Christian”) public schools, and 3 percent were private schools.® But
things have changed. Protestants had for some time not seen the need for
separate confessional schools, and starting in the 1960s the often inferior
quality of the public Catholic schools—many of which were very small—
drew public attention.” As a result many Catholic areas opted for interde-
nominational Christian schools. (The terminology here is confusing for
Americans, since even the interdenominational or “Christian” schools are
public schools.) In 1968, for example, Bavaria—a heavily Catholic area—
voted by referendum to do away with Catholic schools in favor of interde-
nominational Christian schools. The religious nature of interdenominational
schools is largely confined to prayers, separate voluntary classes in the reli-
gion of one’s choice, and a general emphasis on the historical or cultural role
of religion in Germany society.

Today four types of schools are found in Germany. The most common type
is the interdenominational Christian public school, followed by the confes-
sional public school (usually Catholic in nature, but sometimes Evangelical).
There are also secular (or nondenominational) public schools—most often
found in northern cities such as Bremen and Berlin—and private confes-
sional schools.

The legal, constitutional basis for public schools that have confessional or
religious exercises and instruction as an integral part of them—practices that
would be clearly unconstitutional in the United States under current
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Supreme Court interpretations—is found in subsections 2 through 4 of Arti-
cle 7 of the Basic Law:

2. Parents and guardians have the right to decide whether children receive re-
ligious instruction.

3. Religious instruction shall form part of the curriculum in state schools ex-
cept non-denominational schools. Without prejudice to the state’s right of
supervision, religious instruction shall be given in accordance with the doc-
trine of the religious community concerned. Teachers may not be obligated
to give religious instruction against their will.

4. The right to establish private schools shall be guaranteed. Private schools as
alternatives to state schools shall require the approval of the state and be
subject to Land [state] legislation.

A 1975 case decided by the Constitutional Court dealt directly with the
issue of religious instruction in public schools. The state of Baden-Wiirttem-
berg had decided in 1967 to establish interdenominational Christian schools.
Some nonreligious parents objected to the religious education their children
were receiving. The Court ruled in favor of the interdenominational school.
[ts reasoning in doing so reveals much about the German approach to this is-
sue and how it differs from the American one. The Court first noted that
“the complainants’ request to keep the education of their children free from
all religious influences . . . must inevitably conflict with the desire of other
citizens to afford their children a religious education. . . .”" It then went on
to make a crucial observation that the U.S. Supreme Court has never ac-
cepted: “The elimination of all ideological and religious references would not
neutralize the existing ideological tensions and conflicts, but would disad-
vantage parents who desire a Christian education for their children and
would result in compelling them to send their children to a lay school that
would roughly correspond with the complainants’ wishes.””? The key point
made by the Court—and one that is hard to deny—is that a school stripped
of all religious elements does not lie in a zone of neutrality between the reli-
gious and the secular, but is implicitly secular in nature. In such a school the
children of the nonreligious parents would receive the exact sort of educa-
tion their parents desire; the children of religious parents would not. Given
this fact and the resulting necessity for compromise, the Court ruled that the
state should be given the latitude to make the policy decision that it had. “As
a result, the state legislature is not absolutely prohibited from incorporating
Christian references when it establishes a state elementary school, even
though a minority of parents have no choice but to send their children.”? It
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then went on to state that the school may not proselytize, that no one may
be forced to attend religion classes, and that Christianity in secular disci-
plines should be limited to references to it as a formative cultural force in
western civilization.

Article 7(3) requires the government to assure the presence of religious
instruction in state-run schools: “Religious instruction shall form part of the
curriculum in state schools. . . .” The operative word here is “shall,” not
“may.” Also important is the fact that religious instruction is to be a part of
the standard curriculum, not an extracurricular or ancillary course of study.
It is, however, to be voluntary. For children up to the age of fourteen, parents
may choose the nature of the religious instruction they are to receive or de-
cide they are to receive no religious instruction at all. At the age of fourteen,
the decision rests with the students, not their parents. Thus the religious in-
struction made available in most German schools is similar to the in-school
released time programs the U.S. Supreme Court rejected as violating the
First Amendment in a 1948 decision.?

[t is also important to note that the religious bodies themselves, not the
public school authorities, control the content of the religious courses of
study. Article 7(3) (“[R]eligious instruction shall be given in accordance with
the doctrine of the religious community concerned.”) has been interpreted to
mean that the religious authorities, not the schools determine what is taught.
One sees here the concept of church autonomy entering in. One Evangelical
Church official explained to us that this helps assure the religious neutrality
of the state.” He made clear it is the parents'—not the state’s—responsibil-
ity to teach religion, values, and worldviews. This they accomplish by choos-
ing what religious instruction their children are to receive and, through their
religious community, determining the content of that instruction. The state
neither assigns children to the religious instruction classes nor controls their
content. In practice these classes are for two or three hours a week, and are
taught by clergy specially appointed to this role or by regular public school
teachers (although under Article 7(3) of the Constitution no teacher can be
forced to teach a class in religion against his or her will).

This system poses a problem for small Christian religious groups, Jews, and
Muslims. Given the overwhelming number of Germans that belong to either
the Catholic or Evangelical church, it is difficult for this system to accom-
modate small religious communities. Almost all the classes now are in the
Catholic or Evangelical religious traditions. Normally six to eight students
are required to justify a special class for them, and given the role of the reli-
gious communities themselves in developing the actual courses of study to be
followed, the religious communities need to be large enough and sufficiently
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organized to come together in agreement on a course of study the public
schools can then implement. With only 100,000 Jews out of a population of
eighty-two million, they almost invariably do not have enough students in
any given school to qualify for a separate class. The same is true of small
Christian groups. With about 700,000 students, the Muslims often have
enough numbers, but as is the case with public corporation status, difficulties
have arisen because the current German system was developed to accommo-
date the more structured, bureaucratized Catholic and Evangelical churches
and does not accommodate the prevailing situation among the Muslims. As
noted earlier, they consist of many different ethnic and theological groups
and lack a centralized, hierarchical organization. Interviews with Muslim
leaders indicated that this situation is viewed among Muslims as a more seri-
ous problem than either certain free exercise problems or difficulties in ob-
taining public corporation status. One scholar has noted that in “Germany
the introduction of Islamic religious education is one of the most pressing
problems in the relationship between Church and State.”7

M. A. H. Hobohm, deputy chairman of the Central Council of Muslims
in Germany and managing director of the King Fahd Academy in Bonn,
when asked in 1996 if he thought this situation would be resolved in the next
four or five years, gave evidence of both the hope and the frustration of Mus-
lims on this issue:

We hope it will happen earlier, of course we are aware this cannot be done
overnight. One cannot overnight start religious instruction classes at all Ger-
man public schools where there are Muslim children. But we have to start with
three or four schools in one or two of the states, and then gradually, year by
year, increase the schools where such instruction takes place. . . . It is a rather
cumbersome and difficult process. The German authorities are not in principle
against it. But they are also not very understanding, and not very helpful. And
very often we have to face a situation where the German authorities tell us,
“We do not know with whom to talk in such matters because there are so many
[slamic communities and even Islamic faith organizations.” They either do not
really understand that in Islam there is no hierarchical order, no organization
with a center, or they don’t want to understand it. Sometimes I have the feel-
ing we have stated this to them so often that if they really don’t understand it,
it is because they lack the will to understand it.”

Twelve years later this Muslim’s hope that Muslim instruction in one or
two states would be started and then gradually spread to other areas has been
partly, but only partly, realized. The different German states have taken dif-
ferent approaches. North Rhine-Westphalia, for example, offers objective,
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factual instruction in Islam, although two scholars who have examined the
instructional material being used report that it appears to have strong con-
fessional elements in it.”8 To the extent that this instruction is indeed con-
fessional, it raises constitutional questions, since the curriculum has been
written by the school authorities, not by a Muslim association, and thus
could be seen a violation of Article 7(3) of the Constitution. In Berlin the
Islamic Federation of Berlin has worked with the Berlin school authorities to
develop instructional material of a confessional nature and, as of 2003, 1,000
Muslim students in sixteen public schools were receiving instruction under
this program.” Nevertheless, in most areas—even those with sizable Muslim
populations—there is no religious instruction for Muslims comparable to
what Catholic and Evangelical students have access to. In that sense, the
1996 comments of Hobohm appear to be overly optimistic.

In regard to religious exercises in the public schools, most confessional
and interdenominational schools have prayers at the beginning of the school
day and sometimes at the end. As Kommers has written, “The predominant
German view is that such practices constitute an important aspect of reli-
gious liberty so long as freedom of choice prevails.”8 As seen earlier, in 1979
the Constitutional Court considered the question of the constitutionality of
such prayers and ruled in favor of their constitutionality based on the posi-
tive right of religious parents to have their children pray in school, as long as
the voluntary nature of the prayers is maintained.

One of the church-state issues that stirred up the most controversy in Ger-
many in recent years concerned a Bavarian law that required a crucifix to be
displayed in every public school classroom. In 1995 the Constitutional Court
ruled that if any student objected to having a crucifix in the classroom, it
would have to be removed. At the heart of its decision was the Court’s con-
clusion that “freedom of faith as guaranteed by Article 4(1) of the Basic Law
requires the state to remain neutral in matters of faith and religion.”8! The
Court then went on to weigh the positive freedom of religious parents to
have a religious symbol such as a cross present in their children’s classrooms
against the negative freedom of nonreligious or non-Christian parents to
have their children’s classrooms free of a Christian religious symbol. It con-
cluded: “Parents and pupils who adhere to the Christian faith cannot justify
the display of the cross by invoking their positive freedom of religious liberty.
All parents and pupils are equally entitled to the positive freedom of faith,
not just Christian parents and pupils.”8? It then pointed out that the key dis-
tinction it saw between the display of the crucifix in the classrooms and
prayer and other Christian religious aspects in the public schools was the el-
ement of voluntarism.
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In as much as schools heed the Constitution, leaving room for religious in-
struction, school prayer, and other religious events, all of these activities must
be conducted on a voluntary basis and the school must ensure that students
who do not wish to participate in these activities are excused from them and
suffer no discrimination because of their decision not to participate. The situ-
ation is different with respect to the display of the cross. Students who do not
share the same faith are unable to remove themselves from its presence and
message.$?

The dissenting justices argued that “the negative freedom of religion must
not be allowed to negate the positive right to manifest one’s religious free-
dom in the event the two conflict.”84 In taking this stand they stressed that
the cross did not have a proselytizing purpose and did not require any overt
acts of recognition or acceptance from the non-Christian students.

This decision unleashed a storm of criticism throughout Germany. The
then chancellor, Helmut Kohl, condemned it. Newspapers and radio call-in
shows debated it, with the clear preponderance of opinion indicating oppo-
sition to it. In fact, the criticism grew so intense and the calls for ignoring the
Court’s decision so frequent that there were fears for the constitutional order
and the legitimacy of the Court. Justice Dieter Grimm, one of the Constitu-
tional Court justices who had been in the majority, felt compelled to write a
major statement in which he argued for the rule of law and called for obedi-
ence to the Court’s decision, even by those who strongly disagreed with it.8>
The furor began to die down only when the Court made it clear that it had
not ruled that all crucifixes in Bavarian classrooms must come down, but
only that they must come down if students in a particular classroom register
a complaint. The vast majority have stayed on the classroom walls.

This decision and the reactions to it illustrate several key points. First, to
an American observer—coming from a political system where even the post-
ing of the Ten Commandments in classrooms and the presence of a cross in
a city’s seal have been held unconstitutional®—it is surprising that the ques-
tion of crucifixes in public school classrooms is even being debated. That this
issue is at the cutting edge of church-state debate in Germany today illus-
trates the extent to which church and state are in a cooperative relationship.
The uproar the decision created in the nation reveals the strong support that
still exists for this relationship. Second, this case illustrates the broad ac-
ceptance of the concepts of neutrality and positive religious freedom. The
reasoning of both the majority and dissenting justices revolved around these
concepts. They were accepted by both sides in this case; they differed only
on how they were to be applied in this instance. Both sides agreed the state
should be neutral on matters of religion, neither favoring nor discriminating
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against any religious or ideological perspective, and in interpreting this neu-
trality, both agreed that a genuine neutrality sometimes requires the state to
take certain positive steps in order to create the possibility or the space peo-
ple of faith need to live their faith.

There are—compared to the other countries studied in this book—few
private schools in Germany, either religiously or secularly based. Only about
4 percent of students attend private schools, a lower percentage than in Aus-
tralia, Britain, the Netherlands, and the United States.8” This no doubt re-
flects the German tradition of incorporating religious elements into the pub-
lic schools. Of the students in private schools about 80 percent attend
church-related schools, and of these about three-fourths attend Catholic
schools and one-fourth Evangelical schools.88 Private schools receive most of
their current expenses—but not their capital expenses—from public funds,
although the exact amount they receive can vary from 75 to 90 percent of
their costs.®

The Constitution assures in Article 7(4) the right to establish private
schools, but they must be approved by the state government and obtaining
that approval can be a difficult, time-consuming process. The basic require-
ment for approval is a school’s ability to demonstrate that it is equivalent to
the public schools in terms of educational quality and that it does not dis-
criminate in its acceptance of pupils on the basis of the economic means of
their parents. But once such standards have been met, the Constitutional
Court ruled in 1987, private schools must receive public funding. The Court
did so largely on the basis that educational freedom requires that parents be
able to choose for their children the school with the religious or ideological
worldview with which they are in agreement. Without state subsidies this
freedom would be only available to parents with wealth. “Only when [private
schooling] is fundamentally available to all citizens without regard to the per-
sonal financial situation can the [constitutionally] protected educational
freedom actually be realized and claimed on an equal basis by all parents and
students. . . . This constitutional norm must thus be considered as a mandate
to lawmakers to protect and promote private schools.”

There are two private Muslim schools, in Berlin and Munich, that follow
the normal German curriculum in additional to providing Islamic instruc-
tion.”! They have qualified for government funding, on the same basis as
have other private confessional schools in the Catholic and Evangelical
Christian traditions. Other Muslim schools that do not follow the German
curriculum, but place a heavy emphasis on distinctive Muslim lessons and
practices, do not receive government funds, since they have been unable to
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demonstrate that they offer an education equivalent to that of the public
schools.

Once religiously based private schools receive official state recognition,
they find few, if any, restrictions placed on their ability to integrate religious
elements into their programs. They are free, for example, to appoint teach-
ers on the basis of their church membership.”? The key requirements are that
they must meet the state-established curriculum standards and their students
must be able to do well in the comprehensive exams that are an integral part
of the German educational system.

One final note on private church-related education involves the wide-
spread church-sponsored kindergartens. German children typically start
school at the age of six and the regular school system does not contain
kindergartens as in the United States. A majority of families send their chil-
dren from three to five years of age to kindergartens, which are sponsored by
churches or independent societies created for that purpose. The expenses are
covered by state and municipal funds, parental payments, and church or so-
ciety funds.?® There are no state-imposed limits on prayers, Bible stories, or
other religious elements in the kindergarten programs.

In summary, based on the constitutionally enshrined concept of parental
control over the religious upbringing of one’s children, the norm of govern-
mental neutrality in matters of religion, and the concept of positive religious
freedom, Germany allows various forms of religion into its public schools as
long as the principle of voluntary participation is respected. It also permits
widespread public financial support for religious schools without interference
with their religious missions, as long as the educational quality of the
schools—as determined by the state governments—is assured. The sizable
Muslim minority in Germany has been included in the system of public fund-
ing of private religious schools, but has experienced only partial success in
breaking into the system of religious instruction in the public schools. Cre-
ating new forms and procedures to allow greater accommodation of its Mus-
lim population in the public schools remains the biggest challenge in the
area of religious freedom and education.

Church, State, and Nonprofit Service Organizations

Helmut Anheier of Johns Hopkins University has noted that “in Germany a
highly developed nonprofit sector and a highly developed welfare state coex-
ist. As the welfare state developed, the nonprofit sector in Germany ex-
panded.”* This is the case because the German government relies extensively
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on private nonprofit organizations to deliver most of the social services that
are the hallmark of the German welfare state. The Catholic-inspired princi-
ple of subsidiarity plays a crucial role here.

The doctrine of subsidiarity essentially holds that the responsibility for caring
for individuals’ needs should always be vested in the units of social life clos-
est to the individual—the family, the parish, the community, the voluntary
association—and that larger, or higher level, units should be enlisted only
when a problem clearly exceeds the capabilities of these primary units. . . .
What is more, the doctrine holds that the higher units have an obligation not
only to avoid usurping the position of the lower units, but to help the lower
units perform their role.%

Anheier and Wolfgang Seibel report: “The principle of subsidiarity of pub-
lic welfare became the most influential ideological counterweight to state-
centered ideas of welfare provision.”? It has been explicitly incorporated
into several laws that require the government not to take over and provide
social services directly if there are private social service agencies able and
willing to provide them. Section 4 of the Social Assistance Act states that “if
assistance in individual cases is ensured by free welfare associations, the [pub-
lic] social assistance bodies shall refrain from implementing their own mea-
sures.”7 The Youth Welfare Act contains the provision: “In so far as suitable
establishments and arrangements provided by the free youth assistance asso-
ciations are available or can be extended or provided, the [public] Youth
Welfare Office shall not offer such establishments and arrangements on its
own.”® The theory of subsidiarity has resulted, in the words of Anheier, in
“no less than a protected, state-financed system of private service and assis-
tance delivery.”®

The practice of relying extensively on nonprofit private associations for
the provision of social services has a historical as well as theoretical basis. A
host of associations emerged in Germany in the nineteenth century and “be-
came the elementary form of political opposition against the state; after the
failed revolution of 1848, they also became a surrogate for the democracy
that had not been achieved within the state order itself.”1® As a result, as-
sociations playing an intermediate role between the individual and the gov-
ernment gained a certain legitimacy. Germany’s experience under the Nazis
worked to reinforce this legitimacy, with private associations coming to be
seen as a way to avoid a dangerous, overcentralized, dominant government.

There are six main associations of social service and health care organiza-
tions that are referred to as the free welfare associations. They carry out most
of these privately delivered services. These associations are Diakonisches
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Werk (the Evangelical Church’s federation of social service and health agen-
cies), Caritas (the Catholic counterpart to Diakonisches Werk), the Central
Welfare Association for Jews in Germany (Zentralwohlfahrsstelle der Juden
in Deutschland), the Workers’ Welfare Association (Arbeiterwohlfahrt—an
association of secular social agencies with ties to the Social Democratic
Party), the German Equity Welfare Association (Deutscher Parititischer
Wohlfahrtsverband—an association of secular agencies not aligned with any
political party), and the Red Cross (Deutsches Rotes Kreuz). The first three
of these free welfare associations are all religious in nature and two of them,
Caritas and Diakonisches Werk, are by far the largest among the free welfare
associations.

These free welfare associations “provide 70 percent of all family services,
60 percent of all services for the elderly, 40 percent of all hospital beds, and
90 percent of all employment for the handicapped.”'® The nonprofit work-
force in just the health and social services areas is 1.2 million persons.%* It is
estimated that over seven million persons volunteer for nonprofit organiza-
tions.!% The nonprofit sector is heavily financed by government. Some 94
percent of the funds spent by private agencies in the health care area comes
from the government, as does 66 percent of private social services spend-
ing.19* Overall, 64 percent of the funds spent by the German nonprofit sec-
tor comes from the government, with most of the remaining funds coming
from fees charged for services.!®> The religious associations share fully in the
receipt of public funds. According to one estimate, 25 to 40 percent of Car-
itas’s funds comes from public subsidies as does 25 to 30 percent of Diakoni-
sches Werk’s funds.1% Through the Central Welfare Association for Jews in
Germany the small Jewish community shares in the receipt of public funds,
especially for the resettlement of Jewish immigrants from eastern European
countries.

The difference between the American and German mind-sets on the issue
of government funding of faith-based social service organizations is revealed
in Robbers’ statement that “it is generally acknowledged that, given a com-
prehensive support by the State of social activities, the religious communi-
ties may not be excluded from such support and so discriminated against.”17
As seen in chapter 2, in the United States President George W. Bush’s faith-
based initiative—which aimed to make government funds available to reli-
giously based service organizations on the same basis as secular ones—was
met by a storm of criticism on the basis that it would violate church-state
separation. In Germany not to fund faith-based organizations while funding
their secular counterparts is viewed as discriminating against the religious or-
ganizations.
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There are some, but not many, nonprofit Muslim service organizations at
the present time. Most Muslims look to their local mosque and informal
mosque-based services when in need. Some Muslim social service organiza-
tions have received funding from individual state and local governments, but
they are generally not included in the cooperative funding schemes of the
federal government. As one report made clear: “Thus far, Islamic organiza-
tions have not gained such public status or revenues. The government has
been slow . . . to subsidize mosque-centered Islamic social services for the
Muslim community.”1% [n theory they are eligible for such funding, but their
small numbers and the lack of an organized, centralized push for such funds
have thus far prevented them from sharing in national funding schemes as
do the two large Christian communities and the Jewish community. We are
again back to the dilemma posed by the organizational structure of the
Muslim community—or, rather, the lack of a centralized organizational
structure—combined with the German inability or unwillingness to develop
ways to integrate splintered Muslim communities into its existing church-
state practices.

Anheier and Seibel have made the additional important point that the
nonprofit-government relationship goes beyond financial support by the gov-
ernment. “[Als a result of both the principle of subsidiarity and the principle
of self-governance, nonprofit organizations tend to be relatively well-inte-
grated into the policy making function of government. In many areas of leg-
islation, public authorities are required to consult nonprofit organizations in
matters of economic, social and cultural policy.”1% There indeed is a non-
profit-government partnership in providing important social and health ser-
vices, a partnership that includes the major religiously based organizations as
full partners.

The concept of church autonomy is important for understanding the de-
gree of freedom religious nonprofit service organizations have in pursuing
their religious missions, even when working as partners with the government
in providing services. The concept of church autonomy includes religious
service organizations. Robbers has made this point clearly:

A church’s right of self-determination is not restricted to a narrowly-drawn
field of specifically “ecclesiastical” activities. The idea of freedom of religious
practice extends to preserve the right of self-determination in other areas that
are also based or founded upon religious objectives, such as the running of hos-
pitals, kindergartens, retirement homes, private schools and universities.!10

In an interview Robbers reemphasized this point. “Caritas, Diakonisches
Werk, private schools, and kindergartens are a part of the church. They are
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ministries for the performance of persons’ faith, for following Christ’s exam-
ple. They are the church being the church as much as saying prayers or light-
ing candles in a church. Therefore, the principle of self-determination ap-
plies to these ministries as fully as it does to the churches themselves.”!1!

Article 137(3) of the Weimar Constitution, which was incorporated into
Germany’s current Constitution, reads in part: “Every religious community
shall regulate and administer its affairs independently within the limits of the
law valid for all.” This provision—when combined with the previously made
point that religiously based service organizations are considered an integral
part of the church—has resulted in general agreement on the right of non-
profit service organizations to make hiring decision on the basis of religion,
an issue that we saw in chapter 2 is under sharp debate in the United States.
Germany for the most part allows faith-based organizations to take religion
and moral behavior into account when hiring and firing employees. In the
1983 Catholic Hospital Abortion Case a Catholic hospital had dismissed a doc-
tor after he had publicly stated he opposed the church’s teaching on abortion.
The Constitutional Court held that the hospital was an “affair” of the church
and thus under church regulation.

By laying down such duties of loyalty in a contract of employment, the eccle-
siastical employer not only relies on the general freedom of contract, but he si-
multaneously makes use of his constitutional right to self-determination, [thus]
permitting churches to shape [their social activity], even when regulated by
contracts of employment according to a particular vision of Christian commu-
nity service shared by their members.!?

The Court went on to hold that, given the fact that Catholic canon law
views abortion as the killing of innocent human life, to require the church to
retain on staff a doctor who rejects this teaching would undermine the
church’s religious mission as it has defined it. Both the concept that a
Catholic hospital is an integral part of the church and that under the Con-
stitution the church has a right to self-determination entered into this deci-
sion. In an interview Gerhard Robbers more fully explained the current prac-
tice:

The basic approach is that churches, religious communities running faith-
based institutions with their own ethos, can decide on grounds of religion
whom they employ and whom they do not employ. And so a Catholic church
school would not be forced to have, say, an atheist director. And in case that
a teacher in a Catholic school would openly and publicly act against Catholic
doctrine by living together with a second or third wife or openly stating his
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homosexuality, they could give notice. However, the situation is a little bit
more complicated than this basic approach. . . . The nearer an employee or
officerholder is to the general ethos, doctrine, teaching of that denomination,
the more intensively he or she has to follow that doctrine, also in his or her be-
havior. It would not be the normal case and probably not allowed to give no-
tice to a dishwasher in the kitchen of a hospital when he or she changes his or
her religion. So Catholic, Protestant hospitals employ very many employees
who do not adhere to their religious [teachings]. But in the case you have the
leading medical doctor, then you would have to act not contrary to the teach-
ing of the church. The nearer you are to the core issues the more they can ex-
pect from you.!3

This issue has not been a highly controversial one, as it is in the United
States.

There are still frequent struggles between the various religiously based ser-
vice organizations and government regulators. But as seen in the Nether-
lands in chapter 3, most of the struggles revolve around the issue of the cut-
back of government funds in a time of retrenchment and issues related to
professional performance standards, not issues of religion being integrated
into the programs financed by the government. An official in the central of-
fice of Diakonisches Werk in Stuttgart told us: “We usually as a welfare or-
ganization really fight with different government departments in Bonn when
they openly or covertly try to influence our autonomy. One is spiritual au-
tonomy and the other is professional autonomy. In the case of spiritual stan-
dards they really do not interfere that much. But when it comes down to pro-
fessional standards they try all the time.”!14 This was a theme related to us by
almost every person involved in religiously based service agencies that were
receiving government funds. But we frequently were assured that when it
comes to such questions as requiring agency employees to be members of the
sponsoring church and to meet expected behavior standards, having devo-
tional exercises as a part of their programs, and having salaried chaplains or
pastors conducting religious services, they ran into no problems with gov-
ernment officials. One official in the central office of the Evangelical Church
told us the big problem was not government interference, but finding enough
young people with a deep religious life who wished to work for church social
agencies.

In short, Germany has an extensive system of public funding of a wide va-
riety of religiously based social service and health care associations. The
strong German commitment to providing basic services, not through cen-
tralized bureaucracies but through private nonprofit associations, and its
commitment to religious pluralism implied by the principles of neutrality and
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positive religious freedom, come together to support this system. The Evan-
gelical and Catholic churches, with their large, well-established social and
health ministries, share fully in this partnership, as does the Jewish commu-
nity. But the few existing Muslim nonprofit service organizations have largely
not been incorporated into this funding scheme.

Concluding Observations

At the beginning of this chapter we suggested that the German system of
church-state partnership and church autonomy has some important parallels
with both the principled pluralism of the Netherlands and the partial estab-
lishment of England. We return to that observation.

Germany clearly does not have a formally established church as does Eng-
land. Nevertheless, the underlying mind-set that supports the concept of a
church-state partnership has some similarities to the English mind-set that
supports its partial establishment, resulting in Germany’s church-state rela-
tionship possessing some elements of the informal, multiple establishment
model mentioned in chapter 1. Leopold Turowski, a Catholic Church repre-
sentative, has written that “religious and secular responsibilities are essen-
tially aspects of a single common good, meant to fulfill the needs of one and
the same human person in unified societal existence.”' In so doing he has
given expression to a concept at the heart of the German mind-set as it ad-
dresses issues of church and state. Church and state—throne and altar—are
seen as twin pillars on which rests a strong, prosperous German society.
Throne and altar are in a partnership. This means that most Germans see re-
ligion as having an important public role to play as a unifying, inspiring, ed-
ucating, critiquing force in society. As one American scholar has noted: “The
deeply rooted German tendency to think of church and state as joint bearers
of the public order has been an enduring feature of German Staatskirchenrecht
[church-state law]. . . . [T]he notion that religion is an integral element of the
public realm remains.”!16

As a result Germany supports a number of practices in which the state co-
operates with, assists, and makes room for religion, such as the church tax
and certain religious elements in public schools. The formal ties between
church and state such as those found in England are not present in Germany,
but there are various informal means of church-state cooperation and support
for consensual religious beliefs and practices, as there are in England. To the
extent this constitutes an informal establishment, it is a multiple establish-
ment, in that the cooperation and support extend to Protestants and
Catholics alike and to smaller religious groups to some extent.
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But this is not the full story. German church-state practice also has some
important parallels with the principled pluralism of the Netherlands and its
embrace of the pluralist church-state model. Germany places a strong em-
phasis on church autonomy and explicitly articulates principles such as state
neutrality on matters of religion and freedom of religion as a positive right.
These principles are similar to the principles of pluralism espoused by the
Dutch and modify and qualify the German commitment to a church-state
partnership. Germans see the partnership concept and the neutrality, auton-
omy, and positive religious freedom principles as complementing each other
in such a way as to lead to greater religious freedom for all. Kommers has
written that “the accommodationist stance of German constitutional law is
often defended as a means of maintaining pluralism and diversity in the face
of powerful secularizing trends toward social uniformity and moral rootless-
ness.”!17 What many American observers would see as leftover elements of
religious establishment that are subversive of religious pluralism and diver-
sity, most Germans would insist are essential to religious pluralism and di-
versity.

The key to understanding these divergent perspectives is that the typi-
cal German observer has a concept of religious freedom as possessing both
positive and negative aspects, while Americans tend to see religious free-
dom largely as a negative freedom. Rudolf Weth, the director of a federa-
tion of Evangelical social agencies in Neukirchen, referred, in an interview
with us, to “positive religious neutrality.”18 This “positive religious neu-
trality” conceives of the state as not advancing any religious or philosoph-
ical viewpoint—it must be neutral. There was enough of that, he indicated,
in the Nazi era and in the GDR. In that sense there is a separation of church
and state. But, he argued, the state must also have a holistic view of human
beings. People are religious, ideological beings. The state should not favor
any one religion or ideology, but it must make room for the religious, ideo-
logical nature of humankind.

Under this perspective the state will be truly neutral only if it sometimes
takes certain positive steps in order to make room for or to accommodate
those who wish to live a religious life. Recall the Constitutional Court deci-
sion in the Interdenominational School Case that made the telling argument
that “elimination of all ideological and religious references would not neu-
tralize the existing ideological tensions and conflicts, but would disadvantage
parents who desire a Christian education for their children. . . .”119 A school
that is made religiously “neutral” by removing all references to religion is
neutral among contending religious traditions, but it is not neutral between
religious and secular perspectives. Rather, it implicitly promotes a general
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secular “uniformity and moral rootlessness.” German law—in contrast to
American law—has recognized and sought to accommodate this perspective
in its church-state stances.

There is a logic and an appeal to the German mind-set on church and
state and especially to the principles of neutrality and positive religious free-
dom that underlie them. Germany is clearly and appropriately committed to
religious freedom and pluralism. It has largely been successful in giving due
recognition to the importance of religion in the life of the nation and in the
lives of many of its citizens, and at the same time has assured the freedom of
those without religious faith. It has an expansive concept of the free exercise
of religion. Its efforts to integrate both religion and secular ideologies into
the public schools and to fund both religiously and secularly based social ser-
vice agencies and private schools are fully in keeping with religious pluralism
and state religious neutrality. One can always question whether in specific
instances—such as consensual prayers and crucifixes in the public schools—
the German Constitutional Court has reached the conclusion most in keep-
ing with religious neutrality and freedom for all. But the German empbhasis
on an expansive concept of the free exercise of religion, the commitment to
governmental neutrality on matters of religion, and the concept of positive
religious rights have led the German courts—at the very least—to frame is-
sues such as these appropriately and to ask the right questions.

All this is not to say that the German approach to church-state questions
is without problems. The German system evolved in a setting where there
were essentially two religious bodies—the Catholic and Evangelical—and
both of these thoroughly institutionalized, with regional and central ad-
ministrative bodies. Thus the German church-state system depends on
there being religious bodies that the government can recognize, accommo-
date, and negotiate with. As we have seen at several points throughout this
chapter this system is not working well in relationship to the 3.2 million
Muslims in Germany. They are anything but a unified, centralized religious
community, but are divided along ethnic, theological, and political lines.
As related earlier, the foremost German scholar of church-relations said to
us in an interview while describing the challenges in forging a cooperative
relationship between the government and the Muslims that for there to be
a partnership there must be a partner. Even those German authorities who
sincerely desire to integrate more fully the Muslim minority into the pres-
ent church-state scheme of things often feel frustrated as they do not even
know with whom to talk in order to develop a cooperative working rela-
tionship. And some German authorities are not all that eager to work at in-
tegrating Muslims into German society—or into the German church-state
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system. There are frustrations on both sides: many Muslims feel the civil
authorities are not making a real effort to understand their noncentralized
structure and adapt to it; many Germans feel the Muslim minority is not
making a real effort to develop structures that can be accommodated by the
German system.

All this has been made more difficult—and more urgent—by the events
of 9/11 and other Islamist terrorist attacks and threats, which have aroused
fears and suspicions on both sides. Compromise and flexibility on the part of
the civil authorities as well as the Muslim population and its leaders are
needed. This remains the major challenge to the German church-state sys-
tem that seeks a church-state partnership while maintaining the autonomy
of the religious bodies.

But the challenge of integrating the Muslim minority into the present
church-state system ought not to deflect from the fact that Germany—building
on the basic principles of neutrality, church autonomy, and positive religious
rights and a strong emphasis on free exercise rights—has largely dealt suc-
cessfully with issues of religious pluralism. It has done so while also paying
deference to the traditional German sense of religion as a public force in so-
ciety. It does not relegate religion to the private sphere as Enlightenment lib-
eralism would do, but has created a public role, a public space for religion,
and at the same time it allows for a plurality of religious and secular belief sys-
tems. This is what the liberal Enlightenment tradition in the United States
has said cannot be done, which makes the fact that Germany has been
largely successful in doing so all the more impressive.
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CHAPTER SEVEN

Church and State in

Pluralistic Democracies

In the first chapter we said our goal in this study was to give new guidance to
democracies, and to the United States in particular, in their attempts to re-
late church and state to each other in a manner that is supportive of their
citizens’ religious freedoms and the role religion plays in these countries. Af-
ter having described the church-state principles and practices followed by
the democracies chosen for this study, we now seek to summarize the salient
conclusions of the previous chapters and to consider what lessons and obser-
vations the experiences of these countries provide.

First, we summarize how each of the five countries has responded to the
three questions we posed in our introduction.

e How far can a democratic polity go in permitting religiously motivated
behavior that is contrary to societal welfare or norms?

e Should the state encourage and promote consensual religious beliefs
and traditions in an attempt to support the common values and beliefs
that bind a society together and make possible limited, democratic gov-
ernment’

® When religious groups and the state are both active in the same fields
of endeavor, how can one ensure that the state does not advantage or
disadvantage any one religious group or either religion or nonreligion
over the other?

Second, we make five basic observations concerning what we believe can
be gleaned from the experiences of the five countries whose church-state
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practices we have explored. Third, we respond to three objections that have
sometimes been raised to religion playing a more fulsome role in the public
life of nations.

A caveat is, however, in order. The material in our five country case stud-
ies shows that contemporary church-state practice has much to do with a na-
tion’s unique history and cultural assumptions. Practices that are largely un-
questioned in one country, such as England’s established church or
Germany’s church tax, are unimaginable in other countries, such as the
United States or Australia. On the other hand, America’s church-state sep-
aration is completely foreign to the Dutch or British experience. Having said
that, we believe that countries can learn from each other and that the dis-
tinct church-state policy of these five countries is fertile and largely untapped
soil for resolving what have historically been and what promise in the future
to be persistent tensions between religious and political institutions.! These
five states face common challenges, particularly in light of the immigration
and settlement of large numbers of Muslims and other religious minorities in
recent decades, as they negotiate the boundaries between religion and poli-
tics.

Summary Conclusions

Free Exercise Rights

The religious free exercise rights of the five countries vary a good deal in the-
ory, but not as much as one might expect in practice. The pattern that
emerges from our review of these democracies is that each basically protects
religious liberty (which is no small achievement), but struggles with how to
interpret that right in specific instances.

There are three principal mechanisms by which these countries secure re-
ligious freedom: constitutional provision, legislation, and cultural attitudes
and assumptions. With the exception of England, a basic right to the free ex-
ercise of one’s religion is enshrined in the constitutions of each of the coun-
tries in our study. Our review of the practices of the remaining four countries
has shown, however, that in many instances the courts do not consistently
defend those rights. Cases from the United States and Australia have estab-
lished the precedent that constitutions do not always protect individuals and
groups when their religious practice violates otherwise valid regulatory laws,
irrespective of how important and deeply held the religious beliefs that un-
derlie their practice. The U.S. Supreme Court abandoned the compelling
state interest test in its 1990 decision Employment Division v. Smith, while the
Australian High Court has never applied that standard in religious free exer-
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cise cases. The German Constitutional Court, by contrast, has been more ag-
gressive in protecting religious liberty. While the Court does balance the re-
ligious rights of individuals and groups against the state’s interest in public
safety and health, it has been more likely than its judicial counterparts in
Australia and the United States to overturn laws that conflict with religious
belief and action.

Australia and the United States have gone the farthest with legislation to
protect people against religious discrimination. Most of the Australian states
have established antidiscrimination boards that defend people against reli-
gious discrimination; the United States also has a variety of laws against re-
ligious discrimination. In England, there are fewer laws that specifically pro-
tect religious groups against discrimination, although the recently passed
Human Rights Act (HRA), which incorporated the European Convention
on Human Rights (ECHR) into British law, has moved Britain closer to the
other countries in our study in having legal protection for religious free ex-
ercise rights.

Constitutional and legal rights are significant, to be sure, but public opin-
ion and the cultural assumptions underlying them seem just as important a
safeguard for religious liberty. England does not have a constitutional protec-
tion for religious liberty but the nation’s practice is not far different from that
of the United States, which does. The British protect religious liberty not so
much because of the law, at least until recently, but because the British pub-
lic values that right. Public attitudes in England have liberalized over the
past century, and public policy has become more accommodating to the
rights of religious minorities. The Netherlands also demonstrates the impor-
tance of cultural assumptions about religious freedom. The Dutch Constitu-
tion provides for religious liberty, but the judiciary does not have the power
of judicial review over acts passed by the States-General. In theory, the
States-General could pass laws that violate a person’s or group’s right of reli-
gious free exercise, but in practice this rarely has happened because there is
widespread public support for religious liberty and the Dutch may do a better
job at securing religious rights than almost any other country in the world.

This is not to suggest that constitutional protections are meaningless.
They provide the opportunity for religious groups to litigate when they be-
lieve that the state has violated their rights, as many have done in the
United States, and in some cases the Supreme Court has used that litigation
to extend religious free exercise rights. Much the same is true in Australia,
where the High Court has at times been more assertive in protecting con-
stitutional rights against state action. Ideally, the courts would interpret a
constitutional protection of religious rights as a mandate to defend minority
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religious groups whose views are unpopular and for whom the political
process is not consistently a sufficient safeguard. Constitutional cases can
provide the springboard for expanding free exercise rights, but a culture sup-
portive of religious liberty has been as significant a force for extending reli-
gious rights in most of these countries.

The protection of free exercise rights, in whatever form it assumes, is an
important expression of governmental neutrality on matters of religion. It
sends a strong message that the government will not advantage or disadvan-
tage people’s religious choices by seeking to favor or burden any particular re-
ligion, but will instead ensure that there are no disabilities or advantages as-
sociated with adherence to any specific religion or secular belief system. This
is particularly important for minority faiths whose religious free exercise
rights the state might not otherwise secure.

There is one other significant pattern that emerges in these countries as it
relates to free exercise rights. Germany and the Netherlands have a far more
expansive and, we contend, appropriate understanding of religious liberty
than England, the United States, or Australia. German practice recognizes
that religious belief presupposes action based upon that belief; consequently
the right to believe includes the right to act on one’s beliefs. The German
Constitutional Court explicitly acknowledged this point when it stated that
religious freedom encompasses “the individual’s right to align his behavior
with the precepts of his faith and to act in accordance with his internal con-
victions.”? In Australia and the United States, by contrast, the courts have
adopted an Enlightenment liberal understanding of religion that views faith
primarily as a private matter of individual conscience. Seen in this light, to
secure religious liberty the state needs simply to protect an individual’s right
to believe what he or she will. The weakness of this idea is apparent in the
failure of the U.S. Supreme Court to preserve the right of an Orthodox Jew-
ish air force officer to wear a yarmulke as required by his faith, and the Aus-
tralian High Court case that allowed the government to ban the Jehovah’s
Witnesses during World War II without any discussion of whether the
church’s teachings or practices threatened the state. Having abandoned or
having never advocated a compelling state interest test, American and Aus-
tralian courts lack a mechanism for discerning when people can legally act
on the basis of their beliefs, which restricts religious free exercise rights for
those people whose faith clashes with otherwise valid regulations.

The Dutch contribution to a more complete understanding of religious
liberty is found in Article 6 of its Constitution, which protects religious be-
lief whether one exercises it as an individual or “in community with others.”
This communitarian emphasis contrasts with the Enlightenment liberal idea



Church and State in Pluralistic Democracies —~ 217

that protecting individuals’ right to religious worship guarantees their reli-
gious liberty. In liberal theory, the state protects religious rights indirectly, by
guaranteeing freedom of worship without fear of state discrimination. Theo-
rists as diverse as Michael Sandel, Alisdair Maclntyre, Will Kymlicka, and
Bhikhu Parekh have noted, however, that the modern individual is a cre-
ation of community.? Individuals do not choose or live a religion in isolation
from others, so the liberal attempt to elucidate the right of religious liberty
apart from the community is insufficient. As we have demonstrated in the
country chapters, religion has a strong public facet to it and religious groups
are actively involved in a wide variety of service activities. A more robust
form of religious freedom requires the state to take positive measures aimed
at protecting and promoting the religious expression of groups or communities,
since people live out their religious lives within faith communities and asso-
ciations.

This is precisely what the Dutch model of pillarization historically recog-
nized, with policies geared toward the main Catholic, Reformed, and secular
groups in society. As we have noted, pillarization in the Netherlands has
changed radically in recent decades, but in their public policy the Dutch
have retained the idea that it is appropriate for the state to accommodate
both secular and religious organizations because people naturally want to ex-
press their principles, secular or religious, within and through groups. The
Dutch view the issues of public support for religious schools and organiza-
tions as matters of the right of religious free exercise, and not an establish-
ment of religion, as would be the case in the United States. The result is a
cooperative arrangement between church and state, but the Netherlands still
maintains the idea of governmental neutrality. It does so not by equating
neutrality with the government withdrawing all support for religion, but by
equally accommodating and supporting all communities’ desires for educa-
tion and social services within their religious or secular traditions. The state
is thereby neutral among all religions and between religious and secular sys-
tems of belief.

In theory and in practice, each of the five countries recognizes that there
are some values that are so fundamental to human existence and democratic
society that religious freedom cannot be the basis for their violation. Chief
among them are the public health, safety, and social welfare of citizens. On
these grounds, none of the countries would tolerate human sacrifice, child
sexual abuse, or violence even if it was part of a group’s religious beliefs.
These easy cases belie how difficult it is to draw a precise boundary between
free exercise rights and the state’s various interests, particularly in those
cases when a religious group’s teaching or practice violates social values but
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endangers no one. It does, however, establish the appropriate precedent that
there are times when the government legitimately may regulate and even
outlaw religious practices because they undermine the social norms that are
the basis for social unity and democratic governance. The debate about the
need for a democratic society to invest its citizens with certain key values
leads us directly to the second question in our discussion.

Consensual Values

There is a strong impulse in each of the countries studied in this book to pro-
mote consensual values, even religious values, as a way of assimilating indi-
viduals and groups into democratic society. The norms often cited as being
crucial for a democratic polity are tolerance, respect for the rule of law, pub-
lic spiritedness, commitment to the democratic process, and recognizing the
importance of diversity. The key places in which these issues are raised are
citizenship and educational policies. In terms of citizenship norms, some of
the countries in our study have refined their tests for immigrants seeking cit-
izenship in the past several years. The impetus in each case was the enormous
inflow of foreigners, particularly Muslims, and the fear that these newer im-
migrants were not successfully integrating into the values of the host coun-
try. Citizenship tests are administered in the language of the country where
the immigrants are seeking citizenship, sending a strong message about the
link between competence in their new country’s tongue and full membership
in the political community. Immigrants are expected to learn the basic facts
about the country’s history, political institutions, and cultural values. Some
countries, however, seem to have designed portions of their tests to alienate
potential citizens, particularly those with certain religious sensibilities. In the
Netherlands, for example, before they are even admitted to the country, po-
tential immigrants are shown images of topless female bathers and gay men
kissing as a way to expose them to Dutch cultural practices, and presumably
to Dutch ideas on tolerance. The German state of Baden-Wiirttemberg in-
cludes on its test questions about potential citizens’ views on forced mar-
riages, homosexuality, and women’s rights, all presumably designed with an
eye toward the growing Muslim population.*

The issue is not whether the state should promote particular values. We
believe that a democratic state must advance those norms that will help to
sustain the polity, and support for the nation’s political institutions and fa-
miliarity with its cultural practices are consonant with that purpose. The
question is how those values should be promoted. While it may be reason-
able for the Dutch to show potential citizens a picture of topless female
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bathers in order to give them an example of Dutch liberalism at work, the
purpose of this practice ought not to be to deny citizenship to persons who
might be offended by that practice. The same is true for the German citizen-
ship test that asks respondents about their views on homosexuality and
women’s rights. It is understandable that the state would want to alert po-
tential citizens to the fact that German law recognizes same-sex partnerships
and thereby affirms the legal equality of gay persons. The promotion of con-
sensual values goes too far, on the other hand, if the intent of this education
is to deny citizenship to persons who might be opposed to gay unions.

The institution that has historically had the key role as the incubator of na-
tional values is the school. The common public schools in the United States
were designed to be institutions of assimilation for the waves of newly arriv-
ing immigrants at the end of the nineteenth century. More recently, many of
the countries in our study have refined their curricula for public schools to be-
come much more explicit about defining and teaching national values. In
Australia, the National Framework for Values Education in Australian
Schools identifies nine key values, including freedom, integrity, respect, un-
derstanding, tolerance, and inclusion in order to promote the Australian way
of life to all schoolchildren.> Since 2002, secondary schools in England must
meet statutory requirements in the area of citizenship, which include knowl-
edge and understanding to become informed citizens, developing skills of en-
quiry and communication, and developing skills of participation and respon-
sible action.® The goal of this citizenship education is cultural assimilation.

The five countries in our study differ, however, in the extent to which this
goal of integration is the province of the public schools, as opposed to pub-
lic and private schools, particularly religious ones. The United States is alone
in providing virtually no aid to private religious schools, partly because of a
belief that the common public schools should be the basic means by which
children of all classes and religions are taught social and political values.
There is a perception that private religious schools undermine this model be-
cause they segregate children on the basis of religion and allegedly on the ba-
sis of social class and race, and fail somehow to inculcate children with im-
portant democratic norms. There are two problems with this picture. First, it
idealizes common schools as institutions that are inherently diverse. Due to
the multiplicity of school districts in metropolitan areas, public schools in
the United States are in fact segregated by race and social class. Second, the
argument that separate religious schools do not promote key democratic val-
ues is an empirical claim, for which there is no supportive evidence of which
we are aware.
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There will be some cases of religious or secular groups that do not support
basic democratic norms and they should properly be excluded from programs
of public aid and participation in cooperative church-school released time
programs. A private religious school that preaches hatred and violence to-
ward others or does not provide an adequate education for children to func-
tion in the modern world has not signed on to the core consensual values of
a democratic society and should not receive public support. If religious
schools become nurseries of fundamentalism—which seems to be the im-
plicit fear of them in many quarters—and they fail to reach their objectives
in citizenship education they should not receive state funding. The same is
true for a religious counseling center that, for example, advises the female
victims of violent domestic disputes to submit to the wishes of their abusive
husbands.

As a general rule, however, religious schools and agencies do not under-
mine democratic values, but support them. Despite the concerns of liberals
who stress the importance of the cultural assimilation of minority groups,
there is very little evidence that religious schools or social service agencies
fail to socialize citizens with the values necessary for life in a liberal demo-
cratic polity. There has been virtually no resistance among Muslims, for ex-
ample, to laws in each of these countries that ban polygamy, female circum-
cision, and arranged marriages if they are entered into under duress. The
states that have gone the farthest to recognize group differences in their pub-
lic policy—the Netherlands and Australia—seem not to have compromised
their commitment to cultural assimilation or suffered any serious negative
cultural effects because of their policies.” There is no necessary tension be-
tween the need for society to reach some consensus on key social values with
a public policy that accommodates group identities. Bhikhu Parekh notes
that “a multicultural society cannot be stable and last long without develop-
ing a common sense of belonging among its citizens . . . [but] commitment or
belonging is reciprocal in nature. Citizens cannot be committed to their po-
litical community unless it is also committed to them, and they cannot be-
long to it unless it accepts them as belonging to it.”® The problem with some
of the states considered here is not so much that their public policies ac-
commodate group differences, but that they fail to do so equitably. This is
true in Germany, which has not met the religious instruction needs of Mus-
lim students to the same degree it has for Protestant and Catholic students;
and in the United States, which restricts tax-supported educational options
to the state sector.

There is clearly a market for Christian, Jewish, and Islamic schools in each
of these five countries. With or without state aid these schools will attract
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students. The question then becomes what policy is most likely to ensure
that those students will receive the kind of education necessary to instill in
them key social and political values. We believe that bringing those schools
into the state system with the promise of state aid is a better guarantee that
they will promote consensual democratic values than consigning them to a
status where they have virtually no contact with state educational officials
and are less beholden to state regulations. It is a compromise position in
which the state supports separate schools, but with some common curricu-
lum, particularly as it relates to the promotion of common values.

Having said that, we do not believe that the public schools can or should
be the place for the inculcation of shared religious values. The experience of
countries that include state-sponsored religious instruction and worship in
public schools—as do England, Australia, and to a lesser degree, Germany—
suggests that the pursuit of consensual religious beliefs in public institutions
is doomed to failure. Each of these societies is religiously pluralistic and it is
no longer possible, if it ever was, to discern consensual religious values that
significant minorities of the population would not question. This is a myth
fostered by nineteenth-century Enlightenment liberal educational reformers
who mistakenly believed that one could suppress particularistic religious be-
liefs, but retain key values shared by all religious traditions. It is possible for
a country to come up with guidelines for religious instruction and worship
that satisfy the majority, of course, but this denies the rights of religious and
secular minorities. The German Constitutional Court correctly recognized
this fact in its 1995 decision that overturned a Bavarian law that required the
display of a crucifix in every public school classroom, even when some stu-
dents objected. Religious pluralism is a reality in each of the countries in our
study, which makes it unfair for the state to promote a single religious world-
view, and unlikely that it will succeed if it tries. A far better approach is for
the state to allow separate, in-school religious education classes as the basic
means for religious instruction, as both Germany and Australia do—and the
United States Supreme Court has found unconstitutional.

The debate in England, where the law not only permits but actually re-
quires Christian religious instruction and worship, demonstrates the prob-
lems that come when public schools attempt to promote a single religious vi-
sion. The religious education curriculum in England focuses as much as
possible on consensual religious values and on the country’s religious plural-
ism, but the results have dissatisfied non-Christians, nonbelievers, and many
Christians as well. Non-Christians and nonbelievers fear that the schools
will indoctrinate their children in the Christian religion, while many Chris-
tian groups contend that a focus on common religious values distorts and
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trivializes their faith. Not surprisingly, a majority of the schools have failed
to meet the requirements of the Education Reform Act of 1988. The con-
troversy illustrates that even when a majority of the people want religious in-
struction in the public schools, there is little agreement about what forms of
religious worship and instruction the state should promote. The same is true
for Australia’s chaplaincy program, which rather naively assumes that a
chaplain from a specific faith tradition can provide generic religious and pas-
toral advice to persons from diverse religious backgrounds. The program is
not necessary for the promotion of shared values, and the fact that it is vol-
untary does not ensure that it can work in a way that is faithful to diverse re-
ligious beliefs or equitably between religious and nonreligious worldviews.

Public Aid to Religious Schools and Nonprofit Organizations

Religious organizations in each of the five countries in our study provide a
wide variety of educational and social services to the public similar to those
the five governments provide. Each state is committed to governmental neu-
trality on matters of religion, but they differ on what that means in terms of
public financial support when religious groups and the state are active in the
same field of endeavor. The issue that crystallized the tension between state
and church authorities was state provision of education in the nineteenth
century. Religious communities traditionally provided education for group
members, but the distribution of that service was so uneven that the state
gradually began to provide education for all its citizens. Educational reform-
ers believed that the state should not provide aid to religious schools because
they encouraged sectarian disputes and worked against the assimilationist
goal of the public schools. Enlightenment liberal reformers in each nation
saw particularistic religious beliefs as inherently dangerous, but they included
in the public school curriculum what they considered to be “rational,” con-
sensual religious beliefs. This position engendered conflict from many church
leaders, particularly Roman Catholics in each of the countries and conserva-
tive Protestants in the Netherlands, who argued that this state action threat-
ened the power and autonomy of religious communities. This was not an un-
founded fear. Political theorist Michael Walzer has written: “State welfare
undercuts private philanthropy, much of which was organized within ethnic
communities; it makes it harder to sustain private and parochial schools; it
erodes the strength of cultural institutions.”

The reformist ideal never took hold in Germany, where the government-
sponsored schools originally were confessional in nature and most have grad-
ually become schools that are broadly Christian in a nondenominational,
nonsectarian sense and where provision is made for in-school religious in-
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struction for the children of the major faith traditions. In the Netherlands
and England church leaders secured state funding for denominational schools
on an equal basis with state-supported schools. Church schools received lit-
tle or no state aid in the United States and Australia, largely because the
dominant Protestant groups joined forces with liberal reformers to stop
money going to Roman Catholic schools. In the early 1960s, Australia dra-
matically changed its policy and began offering substantial support to church
schools, while at the same time the U.S. Supreme Court was articulating a
policy of strict church-state separation that ruled government could not pro-
vide funding to religious schools.

Neutrality in the United States has come to mean that the state with-
draws its financial support for religious schools because of a concern that this
aid would demonstrate a preference for a religious over against a nonreligious
perspective. In the remaining four countries, by contrast, the justification for
government support is that the state can only be truly neutral between secu-
lar and religious perspectives if it does not dominate the provision of so key
a service as education, and makes it possible for people to exercise their right
of religious expression within the context of public funding.

Religious schools have thrived in those countries where state aid is avail-
able; a higher percentage of citizens attend religious schools in England, the
Netherlands, and Australia than are members of a church, mosque, or syna-
gogue combined. The tension in those countries has come over the issue of
which religious groups to include within the system. Australia and the
Netherlands have gone the farthest and for the longest time to ensure that
all religious groups are eligible for state aid, and there is a great diversity of
religious as well as secular private schools in both countries. Because of its
tradition of incorporating religious elements into public schools, Germany
has relatively few religiously based private schools, but has provided state
funding for those that exist and meet state standards. Recently, England has
begun to support schools that exist outside the long-established system of aid
to Christian and Jewish schools.

There was less conflict between church and state when each of these gov-
ernments began to expand its social welfare role in the twentieth century.
The fact that Enlightenment liberal thinking did not place as great an im-
portance on the services these agencies offered as it did on public education,
which involved issues of national unity and the inculcation of democratic
values, no doubt made it easier to adopt public policies that included reli-
gious associations. As a result, each of the five countries relies extensively
on religious agencies to provide social welfare services. All five countries
fund religious agencies and generally give them the autonomy to run their



224 ~ Chapter Seven

organizations as they see fit. This is not unexpected, since four of the five
countries in our study also finance religiously based schools. What is some-
what surprising is that the United States funds religious agencies even
though it does not fund religious schools. Because of the strict separation
principles that led to the rejection of funding for religious schools, however,
the religious autonomy of U.S. religious social service agencies is in more
doubt in the United States than in the other countries. This can be seen in
the controversy engendered by President George W. Bush’s faith-based ini-
tiative, with many on the political left insisting that a nonprofit, religiously
based social service organization that receives public funds loses its right to
take religion into account in its hiring decisions.

Observations

We wish to make five observations that we believe are supported by the
experiences of the democracies reviewed in this book. The basic norm of
governmental neutrality on matters of religion we originally set out in the
introductory chapter has been our guide in making these evaluative observa-
tions. This neutrality is substantive or positive in the sense of sometimes sup-
porting positive governmental actions and sometimes governmental inac-
tion. The basic, directing goal is that the state should neither favor nor
disfavor any particular religion or religious belief structures as a whole or sec-
ularly based belief structures as a whole. Only in this way can the state en-
sure that people are neither advantaged nor disadvantaged by their adher-
ence to their secular or faith-based tradition.

Government Neutrality and the Free Exercise of Religion

We are convinced that governmental neutrality is gained, first, when free
exercise rights are limited only because of compelling societal interests.
When government imposes certain burdens on religious practices—even
when it does so in pursuit of what in most circumstances are valid regulatory
purposes—governmental policy disadvantages those religions whose prac-
tices are being burdened. In the nineteenth century, U.S. laws against
polygamy constricted the Mormons’ free exercise of their religious beliefs. In
England, the Netherlands, and Germany, problems have arisen over such is-
sues as the right of Muslims to insist that their young girls not be required to
wear what they consider immodest clothing in coeducational gym classes.
Australia effectively banned Jehovah’s Witnesses at the time of World War
II, and Germany has struggled with allowing Muslim women teachers and
government officials to wear distinctive Muslim clothing.
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We are not saying that neutrality demands that the claim of the religious
group must always trump the broader society’s need for order or other socie-
tal interests. What we do insist is that if governmental religious neutrality is
to be maintained, the state must only restrict the practices of communities of
religious or secular belief when there is a compelling, significant societal pur-
pose in doing so. We believe it is more important that this be the standard
that is fairly and honestly applied than any particular outcome in specific in-
stances. Given the grave danger from foreign invasion the Australians were
facing in World War Il and given the clear antigovernment beliefs of the Je-
hovah’s Witnesses at that time, the government justifiably sought to protect
itself against organizations that actively sought to overthrow the state. A
compelling state interest of the highest order—survival of the state itself—
was at stake. Our problem with the action taken by the Australian High
Court related in chapter 4 lies in its failure to justify its decision on the ba-
sis of whether or not the Jehovah’s Witnesses did, in fact, threaten a vital
state interest. Similarly, our concern with the U.S. Supreme Court’s decision
in regard to Mormon polygamy in the nineteenth century lies less in the out-
come of the decision than in its basis (that the free exercise protection en-
compass only religious beliefs, not religiously inspired actions). If Germany
or the Netherlands would continue or strengthen limits on the wearing of
Muslim headscarves or other distinctive Muslim attire, they should only do
so on the basis of protecting key society-wide interests, not out of fear or prej-
udice.

Our purpose is not to say how other countries—whose specific conditions
and circumstances we can only know in general terms—should decide these
sensitive, often difficult issues. We do, however, insist that they should not
be decided on the basis of conventional, majoritarian practice or the politi-
cal and social power of long-dominant religious groups. They should be de-
cided in a fair, honest attempt to allow the maximum amount of religious
freedom congruent with societal order, health, and safety. Anything less
would put the adherents of those religions at a disadvantage without there
being a compensating societal advantage. In doing this, government’s reli-
gious neutrality would be violated.

Government Neutrality and the Promotion

of Consensual Religious Beliefs

Our second observation is that it is extremely difficult for states to promote
consensual religious values and still maintain their religious neutrality. Eng-
land and Germany have sought to do the most along these lines, and in the
case of Germany it has self-consciously sought to do so in a manner respectful
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of differing religious traditions. Yet in reviewing their practices we came away
convinced that their success in doing so, while maintaining governmental
religious neutrality, is less than complete. Most efforts to inculcate consen-
sual religious values have been directed at public elementary and secondary
schoolchildren. (We are thinking here of religious or worship experiences
that are made a part of the school day or—as is the case in some German
schools—the presence of religious symbols in public school classrooms, not
released time programs where schoolchildren receive religious instruction in
the faith or secular beliefs of their families.) The fact that many British
schools do not follow the clear legal mandate to include prayers and worship
experiences of a “broadly Christian character” reveals the difficulty many
school officials feel they have in doing so in a manner fair to all students in
a society that is increasingly religiously pluralistic. The provisions that the
German Constitutional Court has insisted upon for the right of children to
be excused from public prayers in the schools or to insist that a crucifix be re-
moved from their classroom have put a large burden on these children and
their parents. Such children must choose between living in an atmosphere
that goes against their religious beliefs and distinguishing themselves as be-
ing different from other students. The problem inherent in all such efforts is
that religion and secular belief structures are particular and concrete in na-
ture, not general or vague. It is simply not possible to find religious common
ground that has enough content to be at all meaningful. Those who dissent
from whatever religious common ground the state seeks to identify and then
promote find themselves being put at a state-created disadvantage.

Government Neutrality and Church-State Separation

Our third observation is that efforts at the strict separation of church and
state—in which the United States engaged for a time and that still exert a
strong influence today—also violate state religious neutrality. The state vio-
lates religious neutrality when under the auspices of strict separation public
schools ban released time programs, schools sponsored by religious groups are
denied funds, and religious social and health service agencies must downplay
or put at risk their religious character in order to receive public funds all
other agencies are receiving. Government is no longer treating religious and
nonreligious viewpoints and groups in an evenhanded manner. It collects
taxes from citizens who are adherents of a wide range of religious and secular
viewpoints and from members of a wide range of religious communities (and,
for some, secularly based communities of belief), and then distributes those
tax funds in support of only some of them. Strict separation policies advan-
tage those whose implicit or explicit beliefs lead them to be comfortable with
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public schools stripped of religion or with social service agencies whose reli-
gious character is left in question. But those who desire their children to re-
ceive religious instruction in keeping with their particularistic beliefs or wish
to support or receive services from religiously based service agencies are put
at a competitive disadvantage.

Strict separation was born in the context of eighteenth-century debates
over the appropriateness of public funding for churches and their clergy. In
that situation strict separation properly says the state should strictly separate
itself from the church, not funding any or all churches. Even funding all re-
ligions equally would still discriminate against or disadvantage those citizens
who are adherents of no religious faith. In addition, when the issue is direct
government funding of churches and clergy, for the government not to do so
does not disadvantage religion generally, since the state would not be fund-
ing competing secular belief structures. The state is being neutral. That, how-
ever, is not the issue today. None of the five democracies included in this
study directly funds churches or clergy to any significant extent. It is no
longer even an issue.

Instead the issue has shifted to the arena of schools and social and health
service organizations. Here the state, religiously based organizations, and sec-
ularly based organizations—all three—are providing the same services. Un-
der strict separation the state may, of course, fund its own secularized services
and presumably could fund and otherwise cooperate with private secularly
based organizations, but could not fund or cooperate too closely with reli-
giously based organizations (or at least could not fund them if they integrate
their religious aspects into the services they render). But this is not neutral-
ity. The state is favoring schools and organizations of a nonreligious nature
over those of a religious nature. All of the democracies considered in this
book except the United States have recognized this. Time and again in our
interviews, and especially in the Netherlands, Australia, and Germany, peo-
ple made reference to the fact that funding religiously based schools or social
service agencies or making provision for released time religious classes in
public schools constitutes an attempt at fairness or neutrality. In a statement
quoted earlier, Sophie van Bijsterveld of the Netherlands made a key point
that is widely recognized outside the United States—but often not recog-
nized within it:

There have also been court decisions [ruling] that government doesn’t have to
subsidize social work, charitable work, or youth work, but when it subsidizes
this type of work it should make no discrimination on the basis of religion or
belief. So if a “neutral” organization applies for this work it may receive it, but
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if a church or religious organization wants to carry out this work, it should not
be excluded because that would not be equal treatment.10

Government Neutrality and Released Time Programs

A fourth observation relates closely to the point with which we closed our
third observation. We would argue that public policies that provide for re-
leased time instruction in public schools or that provide equally for public
funding of private religiously and secularly based schools and social service
organizations are fully in keeping with state religious neutrality, and may
sometimes be required by the neutrality norm. This is a counterpart to the
point we made in our first observation, dealing with free exercise protections.
We argued there that if, in the absence of a compelling societal interest, the
government were to limit the rights or practices of certain religious groups, it
would be putting them at a disadvantage in a way that other religious or non-
religious groups were not. Similarly, if government were to fund a variety of
schools (either public or private), but not fund religious schools, it would be
putting the religious schools at a state-created disadvantage. Or, if govern-
ment were to fund its own social and health services and private secular so-
cial and health services, but not fund religious social and health services, it
would be putting those religious service organizations at a state-created dis-
advantage.

Not quite as clearly, if the public schools provide all sorts of secular in-
struction in a wide variety of fields, but make no allowance for the various
religious groups to instruct the children of their members in their faith, one
can argue that religion is being disadvantaged. Here there is, however, an
easy counterargument in that the various religions could instruct their ad-
herents’ children during nonschool hours. That point can be countered,
however, by the fact that the schools normally monopolize the prime morn-
ing and early afternoon hours outside of summer and holiday periods, leav-
ing the religions with the leftover, less prime times. We do not need to take
a stand on whether the lack of a released time program in government-
sponsored schools violates state neutrality. What we do argue is that public
policies that provide for released time programs for in-school religious in-
struction do not violate the norm of state religious neutrality. As long as
schools provide classes for all or most of the religious groups represented
among the students and alternative classes in secular values systems or other
topics, government is being evenhanded. It is not favoring any particular re-
ligious or secular belief system. The Australian and German approaches to
religious instruction are a good example of this. They are marked by repre-
sentatives of virtually all of the religious traditions in Australia and Germany
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developing their own religious instruction programs, which are then offered
to the children from their own traditions in separate classes. Children of
nonbelievers attend classes in secularly based ethical issues.

Government Neutrality and Funding for Religious

Schools and Service Organizations

Our fifth observation is that government funding of religious schools and or-
ganizations is not only in keeping with the norm of state religious neutrality,
but that it also actively promotes three key values often associated with lib-
eral democracy: choice, social pluralism, and participatory democracy. We
want to elaborate at some length on how state aid promotes these social
norms.

Public funding makes religious education more affordable for low- and
middle-income parents who choose to exercise that option. Parents who
want a religious education for their children have more choice in Australia,
the Netherlands, England, and Germany than in the United States. Simi-
larly, without public finance of religious social service organizations there
would be less diversity in those services. Citizens in each nation have access
to services that have a specific philosophical basis in such key areas as men-
tal health, drug and alcohol rehabilitation, residential aged care, and mar-
riage services. The current policies being followed by all five countries—with
the exception of schools in the United States—encourage greater citizen
choice and are neutral among religions and between a religious and a nonre-
ligious perspective. To the extent that choice is a value (and we do not sug-
gest that it is the only value in a liberal democracy), public funding of reli-
gious schools and agencies is preferable.

Genuine choice is only possible, however, if the state grants nongovern-
ment schools and welfare organizations a significant degree of autonomy. We
believe that nongovernment organizations should be accountable to the gov-
ernment for the funds they receive and that they must meet standards in the
services they offer, but nongovernment organizations must also have freedom
in how they operate, within limits. The state should not allow religious or
secular associations to engage in or advocate illegal actions that would un-
dermine public order, health, and safety. Nor should they be allowed to fo-
ment hatred and the violation of norms of civility and respect for the rights
of others. The government should not, however, seek to impose a standard-
ized model into which Muslim, Catholic, Jewish, and secular child care or
marital counseling services would be forced. The imposition of common rules
and standardized services onto such agencies would threaten the diversity
that is a virtue of contemporary policy. To the extent that there are groups of
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citizens who want services tailored to a specific value system, schools and
agencies must be free to retain their specific character with policies on hir-
ing, admissions, and service delivery.

State funding for religious schools and service agencies also promotes so-
cial pluralism and cultural identity. Religious schools enable groups to main-
tain and instill the tenets of their faith and relate them to the contemporary
world. This is particularly true for immigrants who do not necessarily support
assimilation if this implies that they must absorb all of the values, ethos, and
practices of that society. Since government schools and agencies typically
support consensual religious or secularized perspectives, people who belong
to religious communities with distinctive, nonmajoritarian religious beliefs
will tend to find themselves put under significant disadvantages. Pluralism
asserts that the state should tolerate competing educational and social serv-
ice ideas because the diverse religious and secular communities that make up
a nation have a right to exist in the context of freedom to live out their be-
liefs uncoerced by the state. Pluralism challenges the idea that the intent of
public education or social services is to unify a diverse polity by supplanting
particularistic identities through cultural assimilation.

As each of these societies becomes more pluralistic, the demand for par-
ticularistic services grows and the issue becomes whether or not each state
will accommodate group differences through public finance of religious
schools and social service organizations. So long as there is a clear demand
for services to be organized through ethnic and religious communities, we
believe that it makes sense for the state to finance those organizations.
Public aid reinforces group identities, which gives greater recognition to
the fact that religious and ethnic life is lived out through community or-
ganizations like the school. While we recognize that the state has an inter-
est in assuring that these organizations meet certain minimal levels of serv-
ice by establishing uniform standards, centralized service provision is
economically inefficient and potentially dangerous, particularly for those
groups that want to retain a distinctive perspective. We argue that genuine
pluralism is preferable because it demonstrates public recognition and sup-
port of the religious group differences that are a part of each of these soci-
eties. There is also evidence that services provided through faith-based
groups are as efficient, cost-effective, and successful as those provided by
the government.!!

Public aid to religious schools and welfare organizations also strengthens
participatory democracy and localized decision making. Public aid to reli-
gious schools and agencies empowers groups at local levels to participate in
the decisions that are most important to them. It reinforces what Paul Hirst
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describes as “associative democracy.”!? Associationalism claims that “indi-
vidual liberty and human welfare are both best served when as many of the
affairs of society as possible are managed by voluntary and democratically
self-governing associations.”!3 In an associational democracy, the state pro-
vides the finance for public goods, such as education or social welfare, but al-
lows local associations to administer them. These groups are accountable to
the government for use of the funds, but are more responsive to those for
whom the service is provided.

Hirst and other communitarian theorists have made a case for the notion
of group rights. The idea is that the state encourages groups to organize them-
selves by assigning to them rights and political power. The Dutch corporatist
arrangement is the clearest indication of this policy in practice. We do not
suggest that corporatism is the appropriate model for any one of these states,
but we do believe that there are legitimate ways for the state to step in to
structure and encourage religious group life. With the exception of the
United States, the countries in our study have taken positive and, we believe,
legitimate steps to ensure that religious groups can live out their faith in what
is probably the most important public institution, the school. Each of the
states has allowed group life to flourish in social welfare services, although
the autonomy and status of those organizations are in some question in some
of the countries. Germany has followed a restricted form of pluralism by its
failure to incorporate religious instruction for Muslim children into the pub-
lic school system. We believe that governmental neutrality demands public
finance for all religious groups, as long as they support basic democratic
norms. We also contend that state aid promotes the socially beneficial goals
of choice, social pluralism, and participatory democracy.

Two Objections

In this book we have made clear the extent to which the U.S. church-state
practices—especially as they relate to establishment of religion issues such as
state funding of religious schools and social and health service organizations—
differ from those followed in the other democracies considered here. We
have also argued that this strict separationist approach of the United States to
these establishment issues—which, although weakening, still exerts a contin-
uing influence—has led it to violate the norm of state neutrality toward reli-
gion. Clearly, we believe the other democracies considered here—especially
the Netherlands and Australia—have done a better job of meeting the norm
of state religious neutrality and thereby of assuring the full religious freedom
of all than has the United States.
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[t is appropriate for us to close this book by briefly considering two objec-
tions often raised in the United States to the practices and principles fol-
lowed by other democracies and advocated by us. One key point that oppo-
nents of public funds going to religious schools and service organizations
often make is that doing so leads to invidious distinctions in society along re-
ligious lines and undermines key goals of a liberal polity, including societal
unity, tolerance, and respect for women.!* According to this argument it is a
mistake to recognize and accommodate group differences, and especially re-
ligious group differences, because doing so leads to dangerous divisions in so-
ciety and encourages the kinds of social demarcations that are unhealthy for
democracy. A successful democracy assumes a minimum of consensus that a
truly pluralistic society cannot achieve. A policy of public funding for the ed-
ucational and social service efforts of separate religious groups is unaccept-
able because doing so reinforces the tendency of people to separate along
ethnic, class, gender, and religious lines. Sectarian conflict such as what
Northern Ireland and the former Yugoslavia experienced, and what Kosovo
and Iraq are experiencing today illustrate the dangers one courts when reli-
gion and politics are allowed to mix. What is preferable is a model of strict
church-state separation, in which religion is privatized, and of liberal indi-
vidualism, which evaluates people on the basis of their individual achieve-
ments, and not according to their membership in groups. A commitment to
these liberal values provides the common bond for the nation’s citizens and
overcomes the problems inherent in a more pluralistic system.

This is a powerful and, in some cases, persuasive argument. Northern Ire-
land, the former Yugoslavia, and Iraq are indeed terrifying examples of what
can happen when a polity makes invidious distinctions between people based
solely upon their group membership. Liberal individualism rightly calls at-
tention to the horrors that can result when the notion of group identity gets
out of hand. We recognize the grave dangers in a rigid, extreme form of sep-
aratism that elevates group loyalty—whether based on religion, ethnicity,
language, or other considerations—to a position of preeminence over all
other loyalties. Loyalty to one’s religious or other group then becomes all-
consuming and is not balanced by loyalties to the nation-state, community,
and other forces present in a pluralistic society. Separatism of such a nature
is not the democratic ideal, either for society as a whole or for the minority
groups in question.

Two facts need to be recognized, however. One is that religion does not
pose a unique danger of being the source of an extreme separatism that
threatens societal unity. One has only to think of the American Civil War,
the tragic fighting that Kenya experienced in recent years, the breakup of the
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Soviet Union, and the ongoing, sometimes violent struggle of the Kurds in
Iraq and Turkey for a separate nation-state to realize that many forces other
than religion can lie behind societal disunity and actual or threatened civil
war. Religion does not pose a uniquely dangerous source of societal division.

A second fact in need of recognition is that historically religion has be-
come a dangerous, divisive force in society when one or more religious groups
asserted monopolistic claims. It is when religion asserts the right to monop-
olize state or societal power and force its will on the rest of society or to claim
prerogatives or advantages denied other religious groups that tensions and
possibly violent conflict arise. This was true in the case of Europe’s religious
wars in the seventeenth century and the civil war in Bosnia-Herzegovina in
the 1990s. Similarly erring are those people and groups in the United States
who today advocate a constitutional amendment that would declare the
United States a Christian nation or who seek to reinstate organized prayer in
the public schools. The problem in these cases lies with the idea that the
government should promote or endorse a particular faith over other religious
and secular worldviews. This naturally leads to bitter social and political dis-
putes among people who are not of the preferred faith.

Thus the key question becomes whether a likely effect of aid to religious
schools and social service agencies, and perhaps other positive actions to rec-
ognize or accommodate the whole range of religious and secular belief struc-
tures, is to intensify cultural differences in unhealthy ways that breed an ex-
treme separatism that will place loyalty to one’s religious groups above all
other loyalties and will lead to attempts to assert monopolistic claims. We be-
lieve that the answer to this question is clearly no. We can think of no in-
stance when a genuine pluralism accompanied by mutual respect and free-
dom for all religious groups led to dangerous societal divisions.

The countries in our study with the most pluralistic system of state aid to
religious schools and organizations—the Netherlands and Australia—have
witnessed less conflict among religious groups and fewer problems of social
divisiveness than countries with less extensive systems of support, notably
England and the United States. What is remarkable from the Dutch and
Australian experience is the extent to which a political coalition among the
various faiths—Catholic, Protestant, Jewish, Islamic—has formed to protect
their shared status. In a curious twist of fate, British Muslims have arguably
become the most vocal advocates for retaining the Established Church of
England. The pluralistic policy of aid to all religious schools and organiza-
tions gives them a common stake in the political system, which has helped
to domesticate religious disputes in these countries. This is no small accom-
plishment. By contrast, the United States is experiencing many religiously
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based disputes and conflicts because many religious groups contend, with
some justification, that the state disadvantages them due to the influence of
strict church-state separation thinking.

We argue, further, that state aid to religious and ethnic organizations’ ed-
ucational or social efforts can promote the state’s goal of integrating immi-
grant groups into society while at the same time encouraging social plural-
ism.!®> Surveys of Jewish and Muslim communities in Australia, for example,
indicate that involvement with ethnic or religious organizations has helped,
not restricted, the assimilation process for immigrant groups. According to
one report, involvement with Jewish organizations provides new immigrants
“with important avenues for acculturation that eventually allow them to
broaden the areas of social interaction with the host society.”1¢

We are well aware of the potential dangers to democratic stability of the
politicization of religious disputes, but we conclude that those problems in-
here in countries that provide aid in a discriminatory manner, either to one
or a small number of religious groups or only to secular perspectives. A plu-
ralistic policy of funding for religious schools and social agencies has not in-
tensified social divisiveness in those countries that have adopted this policy,
and there is no reason to believe that it would engender greater conflict
among religious groups if the United States followed this example.

A second basic concern often expressed by American strict separationists
is that a strict separation, no-aid-to-religion approach is necessary to safeguard
the welfare of religion. The argument is that state support for religion—even
its educational and social service activities—inevitably leads to a weakening
of religion as government imposes regulations along with its support and re-
ligion becomes fat and complacent. In fact, American strict separationists of-
ten point to the experience of European countries such as England, Ger-
many, and the Netherlands to make their case. The argument is that in these
countries religion receives much public aid of one type or another and the
churches are moribund; in the United States religion does not receive pub-
lic aid and the churches are alive and active. If churches and their respective
schools and service agencies are receiving ample government funds, what
purpose is served in people committing their own time and money to the
work of those religious organizations?

Works by Roger Finke, Rodney Stark, and Anthony Gill that have ap-
plied a supply-side economic theory to religious activism make a similar
point.!7 [t is difficult to overstate the influence of this rational choice per-
spective in the sociology of religion. What makes religious groups strong, ac-
cording to this theory, and what accounts for variations in religious partici-
pation rates among nations is the degree of state regulation of religion. They
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argue that an unregulated religious economy increases the overall levels of
religious commitment and participation as churches appeal to specific seg-
ments of the religious market in order to survive. A highly regulated econ-
omy, by contrast, creates an unnatural religious monopoly that depresses
competition among the churches and decreases religious activism and vital-
ity. That public support for religion is bad is suggested by the secularization
of Europe, where the state provides aid to religious organizations, and the ab-
sence of as powerful a secularization movement in the United States, where
aid is not as available to religious organizations.

We would make two responses to these suggestions. One is that the key to
church vitality in the United States according to a rational choice theory has
been competition among the churches, and not the American model of
church-state separation per se. This model has historically allowed for the
formation of a genuine religious pluralism in America. It is undoubtedly the
case that competition among religious groups in eighteenth- and nineteenth-
century America encouraged higher rates of religious participation than did
the state monopoly of religion in England at the same time. However,
church-state separation is not a necessary institutional condition for the type
of competition that makes religious groups strong. We believe that the state
can provide funds to religious schools and social agencies without inhibiting
competition among the churches. Our policy of state neutrality among the
churches and between religious and secular perspectives would arguably en-
hance religious competition: a closer look at church activism in these coun-
tries will show that the issue is not so much the presence or absence of a strict
church-state separation, as some suggest, as public policies that inhibit com-
petition among religious groups.

American religion acquired a uniquely entrepreneurial tone or spirit
because of the extreme religious diversity found in the United States and
the unsettled, changing social conditions of a new, rapidly expanding na-
tion. That the state did not generally restrict religious competition pro-
vided a better atmosphere for new, upstart religious movements that
formed to appeal to the common people, responded to their needs and de-
sires, and lured members away from the more “respectable” established
churches (“established” in a social not political sense). In the early United
States the Presbyterians, Baptists, and Methodists challenged the more es-
tablished Anglicans and Congregationalists. Now they are the respected
mainline churches and have been losing members to the newer Assem-
blies of God, evangelical “megachurches,” charismatics and Pentecostals,
and new religious movements. All this means churches in the United
States have to be entrepreneurial—they must compete for new members
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and hold their present members by responding to the needs of their members
and potential members. If they do not, there will always be other churches
who will be willing to do so. The absence of a state-imposed religious mo-
nopoly gave new religious movements the freedom to form and made Amer-
ican churches populist and sensitive to the desires of their adherents and po-
tential adherents, thereby increasing church attendance and other measures
of religious commitment. This compares dramatically with England and Ger-
many, where the state historically regulated the religious economy in such a
way as to inhibit the development of religious pluralism and vitality. Church-
state policies of both countries restricted access to the religious market for
new churches and gave the established church or churches built-in advan-
tages. Church activism suffered as the established churches did not have to
be sensitive to religious market demands in order to survive. The fact that
even today the German church tax continues to be collected by the state
may mean that clerics still feel less pressure to recruit a congregation or tai-
lor their “product” to meet specialized religious market demands (in the
terms of Finke, Stark, and Gill).

The important difference between the United States and Europe accord-
ing to this account is the presence or absence of a pluralistic and highly com-
petitive religious scene. While we are not prepared to say that this is the only
reason for the different levels of religious commitment in the countries con-
sidered here, and there has been much debate about the utility of a rational
choice theory,!8 it is certainly a reason. A church-state policy that restricts
competition among the churches, such as a religious establishment, is un-
healthy for religion. From a rational choice perspective, however, the Euro-
pean “problem” is not that states artificially restrict competition (none of the
countries in our study do that in any meaningful way) but that Europe has
not witnessed the kind of religious pluralism that has inspired competition
and vigorous religiosity in the United States. That could, however, be chang-
ing. The immigration and settlement of Muslims in Western Europe,
Caribbean and African Christians in England, and a diversity of religious
groups in Australia are leading to levels of religious competition that many
of these countries have never before experienced. As we noted in the coun-
try chapters, this religious diversity has already spawned political contro-
versy; it might be that the next stage is a revitalization of religion as a whole.
It would be wonderfully ironic, or possibly the work of a benign deity with a
supremely active sense of humor, if the introduction of religious competition
into Europe proved to be the catalyst that reinvigorated the old, and appar-
ently dying, religious traditions.!?
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We see no reason to conclude, however, that a policy of strict church-
state separation is the only one that would facilitate competition among
the churches. Our proposal would not inhibit competition or make Amer-
ica more like its European counterparts in terms of religious vitality. Our
policy calls for the elimination of any state-imposed monopoly—religious
or secular—that is discriminatory among ideological perspectives and leads
to the kinds of market failures highlighted by Finke and Stark. The key point
that American discussions of church-state issues often miss is that church-
state separation is not neutral among ideological perspectives, but advan-
tages secular ones. Government assistance that is genuinely neutral can in-
crease the pluralism that seems a natural state of a religious economy and is
so important for religious vitality. Government aid to religious schools and
agencies in the Netherlands and Australia did not restrict competition but
enhanced it as new religious organizations formed to represent their distinc-
tive perspectives. We believe that much the same thing would occur if the
United States allowed public money to go to religious schools.

Our second response to the argument that a neutral governmental policy
of aiding religious and secular schools and social agencies weakens religion is
that there is almost no evidence linking the secularization—or diminishing
church activism—of the British, Australian, Dutch, and German societies
with state aid to religious schools and organizations. In the Netherlands, for
example, there was a clear secularization trend that swept through Dutch so-
ciety in the 1960s and 1970s.20 If government funding of religious schools
and social service organizations caused this trend, however, it was a long time
coming, since there had been significant public funding of such organizations
since the end of the nineteenth century. In addition, the Dutch seculariza-
tion trend started not so much in the schools and religious social service
agencies, but in the churches themselves. And the churches receive no gov-
ernmental support or aid. If government support and recognition of religion
is a causative factor in the secularization of Dutch society, one would expect
it to be most advanced where the most aid is found—the schools and social
service organizations—and the least advanced in the churches themselves
who do not receive aid. This relationship does not, however, hold up. Simi-
lar points can be made in regard to all four of the countries studied where the
state has made public provision of funds available to religious schools and so-
cial service agencies. In all four of these countries, for example, we inter-
viewed people from religious schools and social service organizations whose
religious commitments were strong, vigorous, and upfront. Yet they all also
received public funding. At the very least this demonstrates that there is not
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a necessary causative link between public funds and the atrophy of distinc-
tive religious commitments. The same point can be made by noting that, al-
though not included in this study, France has largely followed a strict church-
state separation model. If in fact strict separation, no-aid-to-religion policies
lead to large, active religious congregations, the churches of France should be
overflowing with worshippers. This, however, is hardly the case. A causative
link between an absence of significant governmental support for religiously
based schools and social service agencies and vigorous religion simply does
not exist.

At the close of this book we return to the theme of religious freedom for
all—the freedom to believe and follow the eternal truths one’s conscience
dictates without the involvement of government either to favor or to hinder.
This becomes an ever more elusive goal in an era marked by increasing lev-
els of religious pluralism, and with the growth of the modern welfare state
that involves the government in almost all aspects of society. There is much
that liberal democracies can learn from each other. We are convinced there
is especially much to be learned from those practices rooted in an acceptance
and even celebration of religious diversity. Those practices seek to attain re-
ligious neutrality, not by a blanket, no-aid-to-religion standard nor by seek-
ing and supporting consensual religious beliefs, but by treating all faiths and
secular systems of belief in a manner that accepts them for what they are,
protects them to the extent vital societal interests allow, and in programs of
governmental support and cooperation, treats them in an evenhanded man-
ner. There is much wisdom in such a course.
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