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THE FEDERAL STRUCTURE OF
A REPUBLIC OF REASONS

LOREN A. KING
Wilfrid Laurier University

Following Rawls, many political liberals hold reasonableness in high regard. Reasonable citi-
zens can disagree, however, and some may find their arguments routinely ignored in elections
and legislatures. Should we be troubled by such failures of institutional responsiveness as a mat-
ter of justice? The author argues that the expectation of such failures would lead parties in an
original position to favor certain classes of institutions over others: A Theory of Justice and
Political Liberalism together suggest a particular federal structure to a republic of reasons.

Keywords: Rawls; federalism; public reason; legitimacy; representation

‘What a social system must not do clearly is to encourage propensities and aspirations that
it is bound to repress and disappoint.

—John Rawls, A Theory of Justice"

INTRODUCTION

Political liberals ground legitimacy in public reason, and an associated
ideal of reasonableness: as reasonable citizens we desire to pursue our ends
in cooperative associations with other similarly motivated citizens, whom we
view as free and equal, and to whom we want to justify our public claims with
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reasons we think they are able to accept. But even reasonable citizens will
likely disagree on some, perhaps a great many, matters of moral principle and
public policy, and some may find that their arguments routinely fail to per-
suade other reasonable citizens. Suppose that some citizens of a just liberal
democracy find that elections, referenda, and legislatures are persistently
unresponsive to their reasonable arguments on matters profoundly important
to them. By this I mean that their reasonable arguments are not represented in
the following sense: not only are policy decisions sometimes made that place
significant burdens upon them with insufficient consultation and justification
but also, as importantly, their reasonable arguments on certain public issues
are rarely, if ever, given careful consideration specifically in electoral cam-
paigns and legislative deliberations.

Should political liberals be troubled by the vagaries of electoral and legis-
lative rules that can lead to reasonable citizens being excluded in this way?
Should we be troubled when some reasonable arguments about principle and
policy are generally absent from campaign platforms, issue advocacy adver-
tising, and legislative debates, in large measure by virtue of the incentives
associated with particular electoral rules and divisions of powers between
local, regional, and federal or national legislatures? Or should we view such
matters as the stuff of political conflict and compromise, with a wide range of
outcomes acceptable, morally speaking, so long as the basic structure of soci-
ety is just, regulated by a conception of justice that falls within public reason?

I will show that political liberalism, as formulated by John Rawls, pro-
vides a rather surprising answer to concerns about reasonable disagreement
and unresponsive electoral and legislative arrangements: the logic of the
original position suggests a particular federal structure to a republic of rea-
sons. Rawls himself suggests that the institutional particulars of a just polity
would be addressed after parties have settled on principles of justice, when
the veil of ignorance is “partially lifted” and general facts of their society,
such as broad patterns of cultural identification and political opinion, are
revealed.” In contrast, I argue that institutional considerations are more
deeply woven into Rawls’s argument than he himself suggests.

Before making this case, however, I want to offer some thoughts on why
my conclusions matter: even if my argument persuades, why should political
liberals (or anyone else) care about when, precisely, institutional consider-
ations arise in the Rawlsian approach to justice and legitimacy? I offer three
reasons.

First, political liberalism encourages a certain sort of participation in pub-
lic life: we justify our public claims with sincere arguments tailored for those
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who may not share our beliefs, traditions, and aspirations. But if political
arrangements are persistently unresponsive to some such arguments, then
this amounts to fostering “propensities and aspirations” that will inevitably
be thwarted,® and this may eventually result in indifference or hostility
toward the political system by those who are encouraged to participate, but
then routinely excluded from electoral and legislative influence. Certainly
some forms of political influence are enjoyed by everyone in a free and fair
polity, but are not directly electoral or legislative; on many issues, however,
we want our arguments to sway voters and persuade representatives. It seems
perverse to encourage sincere public argument that is unlikely ever to have
just this sort of influence. The best we might hope for, under such aregime, is
that citizens at least be civil in treating one another “as rivals, or else as obsta-
cles to one another’s ends.” Persistent failures of responsiveness to some
reasonable arguments may, then, foster attitudes inimical to reasonableness.
Whether such attitudes are morally justified or empirically likely are difficult
questions; but if a solution to the problem of responsiveness is woven into the
fabric of Rawls’s theory, then we largely avoid these troubling issues.

Second, an implication of my argument is that a moral basis for a particu-
lar class of federal arrangements emerges from the logic of Rawls’s A Theory
of Justice and the aims of his Political Liberalism. Mine is certainly not the
first effort to find moral foundations for federalism in the conceptual space of
egalitarian liberalism,’ but my argument suggests a general result: a democ-
racy consistent with (Rawlsian) political liberalism will be federal in
particular (non-Madisonian) ways.

Third, my argument is motivated by a problem facing a particular sort of
minority group in liberal democracies, and many trees have been felled over
similar problems facing a range of minority groups (cultural, religious,
national, ethnic) in such settings. Debates rage among political philosophers
over democratic secession, liberal nationalism, multinational democracy,
and cosmopolitan liberalism. Rather than taking sides in specific controver-
sies, my argument intervenes in these debates in the following way: if the
logic of the original position applies, then the institutions that follow from
application of the Rawlsian framework will be federal in the ways I suggest,
whether we are concerned with regional governance, legitimate rule in
divided societies, or the contours of a just global order.

1 begin by framing the problem of reasonable disagreement and institu-
tional responsiveness within political liberalism, explaining the conse-
quences of the majority principle under reasonable pluralism. I then present
my argument about the federal structure of a Rawlsian republic of reasons.
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PUBLIC REASON, REASONABLE DISAGREEMENT,
AND MAJORITY RULE

For political liberals, legitimate authority rests in reasons of a certain char-
acter: they are public, sincerely offered, and plausible to reasonable citizens.
Reasonable citizens view one another as free and equal; they do not resort to
force and deception to advance their interests; nor do they justify their public
claims by appeal to God, or Truth, or mere prudence. Rather, they offer sin-
cere arguments, drawing on shared facts and plausible rules of inference, and
avoiding as far as possible appeals to contestable claims grounded in particu-
lar religious or philosophical doctrines. Reasonable citizens make public
claims within public reason: “the reason of equal citizens who, as a collective
body, exercise final political and coercive power over one another in enacting
laws and in amending their constitution.”® The content of public reason is the
ordering of political values that are brought to bear on fundamental questions
of right and obligation in a constitutional democracy.” This content is given
by political conceptions of justice that are freestanding: their plausibility
does not depend on particular comprehensive doctrines.®

Public reason favors an overlapping consensus on a political conception
of justice, but it does not ensure agreement on all or even most public matters.
Different reasonable understandings of how political values ought to be
interpreted and ordered may lead to conflicting reasonable judgments on
matters of law and policy. Citizens and their representatives may argue sin-
cerely from the same body of facts, applying plausible and even shared rules
of inference, yet arrive at conflicting judgements. The limits on practical rea-
son that make such disagreement possible, even likely, are what Rawls calls
the burdens of judgement.’

When reasonable disagreement persists, some version of the majority
principle is generally thought to be both necessary and legitimate: if equal
basic liberties are secured and public proceedings are fair and informed, then
the judgement of a (suitably defined) majority of reasonable parties ought to
be authoritative. No tyranny of the majority results, because “reasonable per-
sons see that the burdens of judgement set limits on what can be reasonably
justified to others, and so they endorse some form of liberty of conscience
and freedom of thought.”'® It follows that a reasonable majority, upon win-
ning a fair election, referenda, or legislative judgement, need not make con-
cessions to members of a minority group merely because of the reasonable-
ness of dissenting views. Assuming no injustice, mere disagreement with a
fair electoral outcome does not suggest illegitimacy, however reasonable the
sources of disagreement.
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Indeed, if political liberalism is grounded in the logic of the original posi-
tion, then parties to an overlapping consensus on a political conception of
justice will already have weighed carefully “the strains of commitment” and
will only have agreed to those principles the consequences of which they
could accept, even if the worst possible contingency prevails. Rawls’s two
principles of justice seem prima facie to satisfy this condition: a just basic
structure, regulated by Rawls’s two principles, will be such that rational and
reasonable parties accept the burdens of persistent minority status in elec-
toral campaigns, legislative debates, and subsequent decisions, because their
basic liberties—and most importantly, their self-respect—are not unduly
threatened by their status. These citizens can exert influence on fellow citi-
zens through public speech and associational choices, and these freedoms are
protected by nonmajoritarian institutions, most notably a system of inde-
pendent courts upholding a constitution."' Given equal basic liberties of con-
science, expression, and association, “everyone has a similar and secure sta-
tus when they meet to conduct the common affairs of the wider society. No
one is inclined to look beyond the constitutional affirmation of equality for
further political ways of securing his status.”"

Is it enough that equal standing, as citizens, is publicly affirmed and pro-
tected for all? Or should we worry that, in spite of equal standing, persistent
failure of some views to gain electoral and legislative sway may undercut the
reasonableness of those citizens who affirm these views? Rawls suggests not,
describing a moral psychology for rational and reasonable parties, whose
desires are not merely for things as such, but also include desires to act in
principled ways, and especially in accord with principles that cohere within
some attractive moral or political conception, such as a conception of jus-
tice.”* Rawls suggests that, conditional on a sufficiently nurturing and educa-
tive family environment, our experiences within a just basic structure will
tend to reinforce our trust in others and our support for just institutions.
Indeed, just principles and institutions ensure their own stability by fostering
a sense of justice:

[W]e develop a desire to apply and to act upon the principles of justice once we realize
how social arrangements answering to them have promoted our good and that of those
with whom we are affiliated. In due course we come to appreciate the ideal of just human
cooperation.14

This is not simply prudential updating of one’s expectations; rather,
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the active sentiments of love and friendship, and even a sense of justice, arise from the
manifest intention of other persons to act for our good. Because we recognize that they
wish us well, we care for their well-being in return.

Having thus acquired the sense of justice and reciprocity critical to reason-
ableness, we enter public life as free and equal citizens, secure in our self-
respect and the fair worth of our liberties.

And this is, Rawls thinks, sufficient for legitimacy and stability:

[P]olitical liberalism does not hold that the ideal of public reason should always lead to
general agreement of views, nor is it a fault that it does not. Citizens learn and profit from
debate and argument, and when their arguments follow public reason, they instruct soci-
ety’s political culture and deepen their understanding of one another even when agree-
ment cannot be reached.'®

Even if some reasonable parties remain unpersuaded by the argument that
has swayed the majority and carried the day, their reasonableness is surely
not threatened; instead, what follows from their participation in public life is
an “education in public spirit” and an “affirmative sense of political duty and
obligation.”"’

On this Rawlsian view the legitimacy of majoritarian decisions is deter-
mined by whether the procedure and the resulting decisions comport with the
ideal of “democratic citizens trying to conduct their political affairs on terms
supported by public values that we might reasonably expect others to
endorse.”'® Legitimacy requires that, when voting in referenda and elections,
“we sincerely believe that the reasons we would offer for our actions—were
we to state them as government officials—are sufficient, and we also reason-
ably think that other citizens might also reasonably accept those reasons.”"
For Rawls, legitimacy is secured by institutions that are in accord with public
reason, not a particular political conception of justice. So long as some rea-
sonable conception of justice is authoritative, it is enough that reasons be sin-
cerely offered, and emerge from political values the interpretations and
orderings of which other citizens would accept as plausible and deserving of
sincere consideration, all against a background of justice secured by his
famous principles.

Choosing Principles, Choosing Institutions

I think the question of whether persistent reasonable disagreement even-
tually undermines reasonableness is important and worthy of further analy-
sis, both as an empirical conjecture and a moral puzzle. For my purposes
here, however, I will accept as entirely plausible the case just rehearsed that
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persistent reasonable disagreement within just institutions is consistent with
enduring reasonableness. But Rawls has only given us broad terms of legiti-
macy: can the Rawlsian approach tell us anything more precise about the
institutional architecture of a just political order? Do A Theory of Justice and
Political Liberalism together tell us anything about the relative worth of, say,
single-member plurality versus multimember proportional voting systems,
or confederal versus federal divisions of authority? Are such differences of
moral consequence when reflecting on justice, or are they sorted out once the
basic architecture of a just polity has been established? I argue that such insti-
tutional questions are answered very early on in considerations of justice:
some institutional constraints follow from the logic of Rawls’s argument
from the original position and veil of ignorance.

Rawls’s account of justice certainly does not ignore issues of institutional
design,” although Rawls himself did not address many such questions in his
writing. And again, in Theory, Rawls is explicit that specific institutional
questions can and do surface as concerns of justice; they do so, however, as
secondary concerns, addressed in later steps of his four-stage sequence, after
the core principles of justice have already been settled.?! The principles of
justice apply to the basic structure, and ought not to reflect specific features
of our society or ourselves. The veil of ignorance models the irrelevance of
certain facts and interests when formulating and justifying principles of jus-
tice. The veil obscures this information, allowing choosing parties to know
only “that their society is subject to the circumstances of justice and whatever
this implies,” including “general laws and theories”? offered by the human
sciences. Once we begin slowly lifting the veil and are permitted to argue
about general features of our society (for instance, patterns of cultural and
religious pluralism, fractious historical disputes between regions, or legacies
of racial injustice), then we may forge institutions in accord with the princi-
ples of justice we have already chosen, but tailored to reflect the particulars of
our shared social and economic circumstances.

I do not deny the elegance and plausibility of Rawls’s formulation. Yet I
believe that some constraints on institutions would inevitably enter into even
our reflections on justice, absent appeal to particulars of our shared circum-
stances. The expectation of social and moral diversity, and the possibility of
persistent exclusion, can be derived by rational and reasonable parties with
only facts “inferred from the circumstances of justice” and “the first princi-
ples of social theory.”* That is, we do not need to know that our society has a
durable religious minority or cultural cleavage, for instance, to suspect that a
free society would foster and sustain such differences, and that some citizens
will find themselves in the minority on important moral and philosophical
issues. Nor would we need information about the particular institutions of
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our society to infer that a collective decision procedure will be necessary to
implement just laws and policies, and that some decision procedures, associ-
ated electoral rules, and constitutional divisions of powers will be less rather
than more responsive to a wide range of reasonable values and interests.

Thus when behind a veil of ignorance, we would seek to maximize the
degree to which institutions allowed voice and sincere consideration for
diverse reasonable arguments, not simply in the public sphere broadly under-
stood, but also in the electoral and legislative processes of a just regime. And
although knowledge of specific electoral systems may well be derivable from
“the first principles of social theory” available behind the veil, this is not nec-
essary for my case: we need not decide on specific electoral mechanisms or
constitutional designs behind the veil of ignorance. Instead, we need only
insist that, along with principles of justice, we commit ourselves in later
stages of Rawls’s four-stage sequence to rejecting those electoral and consti-
tutional designs that are obviously less rather than more responsive to diverse
reasonable arguments. To be sure, we might then discover (improbably) that
our society has no significant historical, cultural, religious, or racial cleav-
ages, and no reasonable arguments that are persistently excluded from elec-
toral and legislative debates and decisions. But because responsive institu-
tions are of great importance just in case such a circumstance does not obtain,
our reasoning about electoral systems and constitutional designs behind the
veil ought to be risk averse in just the same way Rawls suggests in his discus-
sion of the rationale for the difference principle: on such critical matters with
enduring consequences for us and those we care about, we should ensure the
most responsive institutions possible when we slowly lift the veil of
ignorance, discovering facts about our society, our position in that society,
and our own identity.

Of course Rawls’s original position and veil of ignorance are not meant to
be taken as literally as I have treated them here. Instead, they model a fair
choice situation for rational and reasonable parties. My conclusion should,
then, be formulated thus: Rawls’s ideal of rational and reasonable agents
reflecting on justice does not preclude (and indeed seems to favor) insuring
against relatively unresponsive electoral institutions and legislative arrange-
ments. This is because rational and reasonable parties can, based on the cir-
cumstances of justice and general theories of society, expect to find in their
society (1) a diversity of values and reasonable opinions, (2) persistent
minorities, and (3) a chronic lack of electoral and legislative responsiveness
to reasonable arguments offered by some identifiable minority groups. Thus
Jjustice as fairness, appropriately understood, counsels that we be sceptical of
institutional forms, such as single-member districts and first-past-the-post
electoral rules, that are more likely than others to remain aloof to some rea-
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sonable values and traditions in two important spheres of public life in a lib-
eral democracy: electoral campaigns and legislative debates. Even if Rawls’s
two principles leave us free to make arguments and sway citizens through our
public expressions and associational choices, we also want to avoid electoral
and legislative arrangements that leave us with only those avenues open to us,
if we are members of a minority group with reasonable arguments in support
of our public claims.

The aim of minimizing electoral and legislative exclusion and maximiz-
ing feasible responsiveness as conditions of justice addresses the concern
that, for any identifiable group sharing a reasonable value or judgement,
there is likely to be some distinct subgroup whose own interpretation of that
value or judgement is in the minority. But parties to an original position need
not seek to ensure that every conceivable shade of reasonable opinion gain a
definite threshold of electoral and legislative influence. Itis enough that, con-
sistent with reasonable political conceptions of justice, parties eliminate
those electoral procedures and legislative institutions that are clearly inferior
to alternative arrangements in realizing favored principles of justice.

Something like this line of argument seems to me to be implicit in an
insightful analysis of Rawls by John Tomasi,** and Will Kymlicka has made
similar use of Rawls’s original position in an illuminating examination of ter-
ritorial boundaries from a liberal-egalitarian perspective.” Whereas Rawls
takes territorial borders as settled for parties entering his original position,
Kymlicka suggests that this condition is unnecessary. Questions of bound-
aries could be presented to parties in the original position, and Kymlicka rea-
sons that, behind the veil, we would tend to favor borders that demarcate
national cultures. Why wouldn’t parties in the original position instead favor
open borders (reasoning that they may end up having been born in a desper-
ately poor region with unenviable resource endowments, thus having liber-
ties of little worth through no fault of their own)? Kymlicka’s idea is that open
borders—or no borders at all—could easily allow migration and settlement
patterns that threaten some national cultures, and these cultural contexts are
vital to members’ effective autonomy. Not knowing whether we are members
of potentially threatened cultures, we would opt for borders and supporting
institutions (immigration laws, policing, language policy) that favor secure
national cultures, consistent with core liberal values.?

Distinct from (but consonant with) Kymlicka’s argument, my similar
interpretation of the Rawlsian model does not use the idea that societal or
national cultures are vital to autonomy (although my approach is certainly
not hostile to that possibility). I only require that such claims can be framed
by reasonable parties within public reason, and that the bearers of these rea-
sonable views (the importance of a shared language, for instance, or a vegan
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lifestyle) may face persistent losses in elections and referenda under some
electoral schemes. On my view it is the potential threat to political inclusion
and institutional responsiveness that motivates parties behind the veil to
reject some institutions (open borders, for example, or simple majoritarian
electoral schemes), not the threat to cultural security and autonomy, as in
Kymlicka’s formulation.

Deliberative Proportionality

But what is aresponsive institution? I hinted at the outset that a responsive
institution is representative in a broad sense. What, by contrast, would be a
narrow sense of representation? A widely held view is that responsiveness,
on any reasonable definition, is a positive function of legislative representa-
tion. If our constituency is represented in our parliament or congress, then
policies are more likely to be responsive to our interests than if we are not rep-
resented in this way. It follows that, the more proportional the scheme of rep-
resentation, the more responsive legislatures will be to diverse interests. But
although I think some degree and forms of proportionality are indeed favored
by a Rawlsian framework, I resist the popular assumption of an easy linkage
between proportional legislative representation and responsiveness to rea-
sonable arguments. Why? Because there may be plausible situations where
some constituency might be better served by less or even no legislative repre-
sentation, as Thomas Schwartz has suggested.”’

Nonetheless, movement toward more proportional methods of represen-
tation seems a likely result of reflection on justice, given the constraints
imposed by the original position and veil of ignorance. This is, however, a
tendency to favor what we might call deliberative proportionality as a condi-
tion of justice: the aim is not to ensure that disciplined representatives serve
as mere delegates, advancing the shared policy preferences of their constitu-
ents, but instead to ensure that bearers of reasonable arguments can be confi-
dent that their values and reasons will be heard and considered not only in the
public sphere generally, but also specifically in the campaigns that fill public
offices, and in the deliberations of legislative assemblies. This is simply what
rational and reasonable parties would favor as the best strategy for realizing
justice as fairness.

Reasonable Autonomy

More proportional methods of representation may not be sufficient, how-
ever: parties are likely to want feasible opportunities for influence over the
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spaces in which they live their lives, particularly with others who share their
reasonable values and aspirations. Considerable autonomy for diverse ways
of life thus seems to be a plausible constraint imposed on whatever institu-
tions are selected in accord with justice as fairness. Such autonomy might be
either regional (i.e., territorially defined national cultures or similar group-
ings) or non-spatial (i.e., religious and intellectual traditions), but it seems to
follow from reflection, by rational and reasonable parties behind a veil of
ignorance, on the possibility that sustained reasonableness might, in impor-
tant ways, be implicated with feasible opportunities to shape the character of
our shared public spaces, shared cultural traditions, or (likely) both. This
does not require that we mandate (ridiculously) that minority values and
interests must be decisive on at least some occasions. But it does require
attention to feasible opportunities for legislative influence in shaping fea-
tures of our public sphere, even when institutions at broader spatial and orga-
nizational scales are persistently unresponsive to our distinctive reasonable
values and interests on a range of issues.

This requirement—of significant autonomy for distinct minority groups
with reasonable yet unpopular claims—is necessary to ensure that demo-
cratic procedures at all spatial and organizational scales are correctly per-
ceived to be grounded in enduring commitments to reasonableness and
mutual respect, even in the face of continuing moral, religious, and philo-
sophical disagreements. By limiting overarching constitutional concerns to
preserving the fair worth of basic liberties, the federalism associated with
political liberalism allows groups to gain effective voice on certain issues and
fair representation on others, but without reifying group identities: as reason-
able, groups are not immune to scrutiny and criticism from without, or
challenge and transformation from within.

RAWLSIAN FEDERALISM

I'have argued that, in a Rawlsian original position, rational and reasonable
parties would anticipate the possibility of persistent minority status, and
would thus reject certain institutional forms as a threat to responsiveness and
inclusion under plausible expectations of diversity and disagreement in a free
society. It follows that a just basic structure will be federal in a certain way:
invoking a richer historical and conceptual vocabulary, we might say that
parties in the revised Rawlsian choice situation would tend to favor Althusian
over Madisonian forms of federalism.?
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As Thomas Hueglin notes, probably the most familiar source of ideas
about federalism for North American political theorists is the collection of
statements by James Madison, John Jay, and Alexander Hamilton in The Fed-
eralist Papers. This vision of federalism favors a constitutional separation of
powers in which states have important spheres of authority but are ultimately
beholden to the federal government, and in which the political divisions of
the greater union help to solve “the mischiefs of faction” by limiting the
influence of regional majorities.” The American federalists were greatly
inspired by Montesquieu’s Spirit of the Laws, but Hueglin argues that their
vision of federalism deliberately distorts Montesquieu’s conception of a
“confederate republic,”* which is more consonant with the earlier reflections
of Johannes Althusius:

While the Federalists endorsed federal supremacy over the states, Montesquieu and
Althusius insisted on a balance of power ultimately tilted in favour of the constituent
members of a federation. While the Federalists sought to employ territorial divisions of
power as a means of cutting across social community and class, Montesquieu and
Althusius understood it as a means of reinforcing the stability of such communities. And
while the Federalists based their arguments on a hierarchical differentiation of national
and local policy needs, Montesquieu and Althusius emphasized that smaller communi-
ties would remain fully functioning polities in their own right.31

I am suggesting, then, that parties to a Rawlsian original position would
tend to prefer an Althusian union characterized by deliberative negotiations
among reasonable groups, rather than a constitutionally delineated hierarchy
of territorial boundaries and political responsibilities. By way of conclusion I
want to sketch some rough contours of this sort of federalism.

Could such a federation of reasonable groups sustain sufficient loyalty to
survive as a distinct political community? This is an important concern, but
there is no clear reason to think that reasonable and rational citizens cannot be
loyal to political institutions at different spatial and organizational scales.*
Such complex loyalties plausibly require, however, that spaces of resistance
and dissent in the public sphere be more than mere “sounding boards,” where
the claims of reasonable minority groups can be heard, but then safely put
aside by the majority.

What emerges from my argument is a vision of federalism with somewhat
fragile boundaries—legal, territorial, and imaginative. Groups with distinc-
tive values and interests can gain effective voice in regional and federal legis-
latures in rough proportion to their numbers. They can also sequester them-
selves within private associations and even distinct territorial boundaries,
inside of which they form a clear majority and can regulate activities and
shape the character of their public spaces. But these are reasonable citizens,
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committed to basic rights and mutual respect. Because of this, boundaries are
tenuous and vulnerable to challenge and subversion by other free and equal
citizens, who may call upon others to justify boundaries, and the values and
practices they protect.

This may seem a problematic stance, to suggest that the desire for institu-
tional responsiveness behind the veil of ignorance will lead parties to favor
institutional forms that seem to fragment the polity: after repeated disagree-
ment, citizens may lose whatever respect they had for other beliefs, practices,
and interests. They may tolerate others, but banish themselves whenever fea-
sible to the realm of the private, as defined by their particular beliefs and prin-
ciples, and for the most part respected as reasonable by prevailing liberal and
democratic institutions. They may eventually refuse to discuss any issues at
all with those whose beliefs and practices they find abhorrent, choosing
instead to accept their existence as an unpleasant but necessary reality; or
they may commit themselves to shouting down these offending voices when
they are encountered, and to retreat whenever possible into carefully regu-
lated public enclaves, occupied and policed by those with the same beliefs,
values, and practices as themselves. This characterization resonates with the
realities of many communities in modern plural societies: we see cultural,
ethnic, and religious enclaves throughout existing liberal democracies, both
in small rural communities and in insular urban enclaves and suburban
neighborhoods.*

These strategies of consolidation and sequestering are not necessarily
unreasonable: they might reflect a weariness with advancing reasonable
claims to no apparent avail.** Indeed, a prominent concern about federal
states is that such arrangements inevitably fragment the demos, undermining
loyalty to shared values and political institutions precisely by allowing
groups considerable autonomy to decide their own fates.

This concern, although important, seems to me to overestimate the degree
to which fundamentally reasonable groups with conflicting values and inter-
ests can successfully insulate themselves under a federal system committed
to liberal values and deliberative practices among reasonable parties. Citi-
zens may not be uniformly reasonable over time, certainly. Yet institutions
predicated on reasonableness may themselves be transformative, pushing
participants toward more accommodating interpretations and articulations of
their distinctive values and preferences.

A plausible conjecture, I think, is that such transformations may be further
encouraged by durable patterns of economic exchange. Economic interde-
pendence across fragile boundaries may work in concert with deliberative
practices to sustain reasonableness. This is because the realities of modern
societies and their complex economies make any and all borders increasingly
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vulnerable in a variety of ways. The notion that we only engage with others in
an agora, from which we can retreat into distinct and guarded publics, is
increasingly untenable in a world where economic imperatives diminish the
significance—both material and imaginative—of spatial boundaries. Given
these tendencies, a federalism of fragile boundaries can deploy central
authority to maintain complex ties of economic interdependence sufficient to
maintain the fluidity of cultural and political boundaries.

The idea that economic integration may buttress, rather than undermine,
cultural and moral federalism relies on the expectation that crossing estab-
lished boundaries, even for seemingly mundane economic purposes, is often
pregnant with political meaning and moral significance. Mere toleration
from within accepted boundaries may be unstable under a dynamic pluralism
of contested boundaries, in which even apparently mundane or blatantly self-
interested acts of transgression are part of ongoing political arguments.
Under such conditions, mere toleration can shift with varying degrees of ease
into mutual respect, a

character of individuals who are morally committed, self-reflective about their commit-
ments, discerning of the difference between respectable and merely tolerable differences
of opinion, and open to the possibility of changing their minds or modifying their posi-
tions at some time in the future if they confront unanswerable objections to their present
point of view.

Subversion of boundaries may, of course, be widely viewed as illegitimate
within the bounded group in question, and perhaps also by many of those on
the outside as well. Repeated violations of boundaries, or efforts at redrawing
borders, will thus lead to anger and resentment. This will certainly be the case
if the subversive activities seem motivated largely by self-interest, and are
carried on by parties who refuse to answer questions and complaints from
those who feel adversely affected by these activities.

Consider, for instance, strategic redistricting by legislators aimed at sus-
taining electoral advantages for some privileged group, or to protect incum-
bents. Redistricting may sometimes be necessary to reflect demographic
changes, certainly; but a real concern is that ruling political parties may use
redistricting to advance their own political interests, creating new districts
that are almost certain to elect incumbents or their allies. Similarly, influen-
tial elites may be able to sway legislatures to redistrict in ways that preserve
an electoral majority for white residents in increasingly diverse metropolitan
areas. These have been long-standing worries in both the United States and
Canada, for instance.
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The redistricting case exemplifies an important concern for my argument,
and indeed for any effort to provide moral foundations to federalism: the
question of membership in a demos. Regardless of whether redistricting is
grounded in reasonable concerns or objectionable preferences, a deep con-
cern with the practice is that it generates majorities on arange of issues not by
reflection on those issues, but instead by drawing territorial boundaries based
on demographic considerations that may or may not have any bearing on the
substance of the issues at stake. This might seem to be particularly worrying
for the varieties of federalism I am characterizing as derivable from Rawlsian
political liberalism. If we conceive of federalism as “treaty-like relationships
among autonomous collectives, which remain open to reconsideration and
renewal,” then redistricting is a process of legislating autonomous collec-
tives by dint of majority power as defined by the legislature, rather than
through deliberative self-definition by group members. YetI do not think this
concern is as threatening as it might seem at first blush, for two reasons.

First, the worry about redistricting is not about changing boundaries per
se, but doing so in ways that are unreasonable, yet difficult for interested par-
ties to expose and challenge. But if processes of group identification and
boundary drawing were open to widespread scrutiny, challenge, and revision
on reasonable terms, then surely a plausible answer to the question “Who
belongs to ademos?” is “Those who, upon sustained reflection and in light of
relevant historical information and public debates, understand themselves as
belonging to the particular demos in question.” There are, to be sure, impor-
tant questions (about exclusionary impulses, and the distribution of
entitlements and obligations) associated with this answer (because, on this
definition, we may plausibly be members of several distinct publics). Butif a
group could define itself in this way, with debates open to scrutiny and chal-
lenge from both within and without, would we fault a provincial or federal
legislature for accepting that deliberative self-definition in deciding how best
to represent this group in political proceedings, including the drawing of
jurisdictional boundaries? I suspect not.

Second, the sorts of federal arrangements I claim to be derivable from a
Rawlsian choice situation lessen the worries associated with redistricting in
the United States and Canada, by favoring experiments with more propor-
tional schemes of representation. Such schemes challenge, or at the very least
supplement, the historical focus on geographical districting that has become
a durable legacy of most modern representative democracies. By encourag-
ing representation of groups and values that do not map easily onto existing
geographic boundaries, a federalism of more proportional representation
among reasonable groups permits serious (but reasonable) challenges to pre-
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vailing boundaries. Furthermore, more proportional systems of representa-
tion can provide incentives for political debate and representation even in
jurisdictions dominated by a particular voting bloc, lessening considerably
the incentive for legislators to gerrymander non-competitive districts to pro-
tect incumbents. Such efforts are less appealing if, even in seemingly “safe”
districts, other political parties can gain representation in some proportion to
their support, however modest that may be.*’

The redistricting example thus may not be particularly worrying under the
forms of federalism I’m considering here, as compared with, say, the current
single-member district systems that prevail in Canada and the United States.
But a more problematic example is efforts by corporations interested in
extracting natural resources from lands occupied by indigenous peoples, or
held in trust by the government under conservation programs: these compa-
nies may “buy out” key members of indigenous communities, or lobby
aggressively with the relevant authorities to gain access and legal title to these
resources. Such efforts are exemplified in Canada and the United States by
various attempts to allow mining on, or lumber extraction from, lands used
and occupied by indigenous tribes, or held as wildlife sanctuaries or national
parks. Such self-interested efforts on the part of corporations tend to be
aggressive and intrusive, without any effort made by the offending compa-
nies to explain why their interests ought to prevail over other competing
interests, other values—for instance, those of local communities whose live-
lihood may be threatened by the corporate activities in question. Such intru-
sions into other systems of values and interests, and onto distinct physical
spaces bound up with these values and interests, are likely to be (correctly)
interpreted as predatory and insulting to those whose values and interests are
threatened.

Yet upon closer examination even these cases are less clear than they at
first appear: persistent attempts to subvert prevailing spatial and normative
boundaries may eventually lead some of those on the inside to reflect care-
fully on why their borders—and by implication, their characteristic values
and traditions—are being threatened from without. Addressing this question
calls for encounters with those on the outside, so as to discover who is respon-
sible for the subversive efforts at issue, and to demand of these parties some
justification for their actions. This very act of seeking accountability leads to
the possibility of exchanges across group boundaries, and sets the context for
the appeal to mutually acceptable reasons.

Such exchanges may at first be motivated simply by anger or distrust; and
no doubt there will be a great many cases where anger and distrust are
entirely justified, cases for which the subversion of a community’s distinctive
values and norms, and intrusions into the physical space used by its members,
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will in fact have been motivated by mere self-interest, as in the case of corpo-
rations interested in exploiting resources or dominating new markets, who
offer modest but widely publicized concessions and incentives to local com-
munities, even though shareholders are likely to gain far more from these
intrusive activities than local employees and their families.

In some cases, the demand that outside parties account for their actions
will lead to a defiant stand: “We have intruded onto your significant places or
interfered in your activities, challenging your characteristic values and
rules,” the interlopers may say, “because one of your own members has
appealed to us, citing principles of fairness, fundamental right, or economic
liberty, that we uphold, but you do not.” Thus, for instance, the imposition of
state or federal law with respect to gender equity on indigenous or religious
communities may be the result of women within these communities appeal-
ing to state or federal courts, asking these agencies to protect them from tradi-
tional practices they find oppressive. To such incursions, the response may be
angry retreat, or retaliation of some sort, or dialogue aimed at finding some
common ground, from which to negotiate a solution acceptable to all parties.

The first two responses may be appealing in some cases, in particular for
those groups that are closed to internal discussion of their basic values and
rules of conduct. For some very insular groups, no intrusion by outside influ-
ences is ever justified; such groups may forever remain closed enclaves, the
leaders and perhaps most or all members of which are unwilling to consider
the possibility that their characteristic beliefs, interests, and aspirations
might be questioned, even transformed. But such groups are, in all likeli-
hood, not reasonable. For reasonable groups pursuing the third strategy, the
possibility of transformation is real: we may ourselves be transformed
through deliberative encounters with other facts, opinions, traditions, and
perspectives. For groups that are not insular, and especially those for which
boundaries are already highly permeable (some immigrant communities, for
instance, members of which are often very open to the values and traditions
they find in their new surroundings), this transformative possibility is
experienced at a personal level in a range of encounters.

Some such encounters are formal, routinized, and unambiguously public,
as when we interact with other citizens through various roles in civil society
(as employees and consumers, for instance), or in the formal public sphere
(for example, as jurors, members of an established political party, or elected
representatives). Other encounters are less formal: some of these occur in
public spaces during our day-to-day affairs in towns and cities; others take
place in private spaces, as when we invite a new friend or colleague to share a
meal with us at home, inviting them into a neighborhood they may never have
entered before, and exposing them informally to our own values and prac-
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tices. And yet other encounters occupy an ambiguous and sometimes con-
tested terrain between our settled notions of public and private.

Indeed, some of our encounters with other beliefs and perspectives may
be unsettling and disconcerting precisely because they challenge our
assumptions about where the boundary lies between private and public. And
yet other encounters may be imaginative, provoked by our engagement with,
for instance, works of literature, art, and journalism.®

Our encounters with other persons and ideas in a variety of settings may
lead us to reformulate our values, interests, and aspirations in ways that may
not have occurred to us prior to our encounters with other citizens, other per-
spectives, other beliefs and traditions. We may return to our neighborhoods,
our city, our province, our distinctive communities, with new ideas about
how our own favored spaces and associative norms might be reshaped, to
better accommodate some new idea or practice. But what is critical here is
that, once unreasonable incentives for violating and transforming boundaries
have been removed by more proportional schemes of representation and
more balanced power differentials among diverse groups, what remain are
reasonable debates over reasonable values and demands. Whether or not
these exchanges are reliably transformative in the way I’ve outlined, there is
certainly no good reason to think that they will necessarily result either in
greater entrenchment and vigorous policing of boundaries, or persistent
efforts to threaten the distinctiveness of reasonable traditions by constantly
redrawing boundaries (conceptual and geographical).

Unsettling Implications?

Nonetheless, this account of federalism with contestable boundaries and
fluid identities might seem to have unsettling implications for popular liberal
intuitions about the content of certain fundamental rights. Reasonable differ-
ences over, say, environmental impact may be problematic if, as is so often
the case, externalities extend well beyond the jurisdictional boundaries sepa-
rating these differing political conceptions of justice. But I've suggested that
the very nature of reasonable disagreement—within deliberative institutions
and a complex, integrated economic region—encourages vigorous debate
that will likely challenge settled convictions about rights and the character of
the public sphere within each distinctive community of shared reasonable
beliefs. Boundaries of effective control that survive these encounters will
reflect these reasonable disputes, transformed orthodoxies, and subsequent
judgements about morality and justice. The fluidity of identities, and
flexibility of reasonable values within surviving boundaries, reflect the
transformations of public reason itself.
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This suggests a deeper challenge to prevailing orthodoxies: boundaries
may be meaningful yet fragile, not simply between communities embodying
differing reasonable conceptions of the good life and the appropriate order-
ing of political values, but also within these communities, and perhaps also
beyond federal systems. If, as Rawls has suggested, the distinction between
public and private falls out of political conceptions of justice, then why
wouldn’t other boundaries have a comparable origin, as markers of reason-
able debate over the content of public reason itself?

This view seems entirely consistent with some partial commitments—that
is, claims that there might be something special, ethically speaking, about our
fellow citizens—but only in the sense that we might, in some settings (for
instance, against a background of basic justice), reasonably give special con-
sideration to those who have accepted the burdens of membership in an asso-
ciation that we ourselves have (or would have), upon due reflection, freely
joined, and to which we contribute our time and resources. What I follow oth-
ers in denying is that such privileged status may be ultimately grounded in
some intrinsic moral worth associated with historically and geographically
contingent (and fluid) national and cultural identities.

Several of the scholars I have in mind here have been engrossed for some
time now in trying to formulate theories about when reasonable claims are
best accommodated by federal arrangements,* in contrast to claims with suf-
ficient moral weight to justify the costs of separating and establishing a new
sovereign state.*’ Others opt instead for applications of the “original posi-
tion” logic beyond the territorially bounded Westphalian sovereign state,
arguing that the spatial boundaries associated with traditional sovereignty
claims by “nation-states” do not have any deep or enduring moral signifi-
cance. I would add that the significance they do have derives chiefly from
concerns for efficient public service provision, fair representation at various
organizational scales, and a reasonable expectation of effective influence
over the character of shared public spaces.

The acknowledgment of contingent (but denial of fundamental) moral
significance for state borders and national identities is famously advanced
within a classical Rawlsian framework by Charles Beitz,"' and the idea is
important to much subsequent work on cosmopolitan justice.* I cannot here
take sides on specific debates between, say, some of the more enthusiastic
cosmopolitans (those Simon Caney calls “radical”),* certain liberal nation-
alists, cultural rights advocates, and bemused but sceptical realists. Nor need
I take sides for my argument to persuade. But what I have said thus far may
reasonably be thought to chart a principled path between these poles on the
question of justifying jurisdictional boundaries and associated institutional
forms.
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CONCLUDING REMARKS

Although much recent work in liberal theory has suggested that particular
policies and institutions are consonant with a Rawlsian approach to reason-
able differences in values and traditions, and especially different cultural tra-
ditions, comparatively little has been said about what specific implications
the logic of the original position might have for the institutional, and specifi-
cally electoral, architecture of a just polity. I have argued that rational and
reasonable parties, aware of the likelihood of reasonable disagreement and
the possibility of being in the minority on matters of profound importance to
them, would not rest content with principles regulating the basic structure of
society. They would also reject institutional forms that were obviously infe-
rior to others with respect to inclusion and responsiveness. Thus the Rawlsian
approach developed in A Theory of Justice and Political Liberalism has
implications for the electoral and legislative forms of a just order: the
Rawlsian state will be federal in a particular way.

A concern with this argument is that the resulting federalism of delibera-
tive proportionality and partially autonomous enclaves may undermine loy-
alty and threaten stability. But the nature of reasonable disagreement, paired
with the realities of modern economies and identities therein, mitigate the
force of this concern: a federal government can foster economic integration
in ways that ensure complex interdependence across boundaries, and vigor-
ous public debate about the values and practices that sustain these bound-
aries. Boundaries can be at once meaningful yet routinely questioned; rea-
sonableness is thus sustained, even given persistent reasonable
disagreement. We may agree, then, with Michael Walzer that liberalism is
importantly an art of separation,* but it is, at least in its (Rawlsian) political
forms, an art that requires boundaries vulnerable to principled challenges,
and collective identities open to reasonable transformation. Furthermore,
although political liberalism does move us toward distinctly deliberative pro-
portionality in legislatures, this move does not mandate choice only among
existing electoral systems: institutional experimentation with mixed systems
is to be expected as a practical matter. I only argue that such moves—toward
deliberative proportionality and autonomy for distinct groups—are a
condition of justice under what has arguably become the standard model of
justice and legitimacy: Rawlsian justice as fairness.

Indeed my argument addresses a concern that the logic of A Theory of Jus-
tice is in tension with the aims of Political Liberalism: Rawls’s original the-
ory is grounded in an ideal of autonomy, of choosing our ends in freedom,*
but political liberals allow that some citizens may be reasonable in limiting or
even rejecting autonomy, and their reasonable claims and associated argu-
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ments must be admitted within public reason. Political liberals thus ask us to
give up a vital liberal conviction in the quest for an overlapping consensus in
support of a political conception of justice. The problem I have explored here
might be thought to follow from such a concern: even when majority rule is
used within a just basic structure, reasonable disagreement creates a source
of instability. If the same reasonable citizens are routinely thwarted in public
decisions on matters deeply important to them, they may adopt increasingly
unreasonable strategies of resistance, or simply opt for exit, forging instead
their own just polity in which their political conception of justice is authorita-
tive. By attempting to cast the scope of an overlapping consensus so broadly,
the resulting consensus is too fragile, too vulnerable to just this sort of insta-
bility to be attractive to liberals. Political liberals must choose, it seems,
between their liberalism, on one hand, and their desire for an overlapping
consensus of reasonable comprehensive doctrines, on the other.

If, however, my argument persuades, then political liberalism can be
secured against this worry, by properly framing the choice situation in a
Rawlsian original position. When we do this, we find that parties in an origi-
nal position would choose not only principles of justice, but also restrictions
on the institutional forms through which these principles are realized. Specif-
ically, these parties would favor federal arrangements that satisfactorily
secure the fair worth of their liberties and tend to be more rather than less
responsive to their reasonable values and interests, even if they are in a clear
minority. Thus parties would seek broadly inclusive schemes of political rep-
resentation, and they would want to ensure considerable autonomy for com-
munities of reasonable citizens.

This conclusion stands aloof with respect to the questions of constitu-
tional politics and institutional design that have recently dominated the
empirical literature on federalism. Much of this literature emphasizes strate-
gic considerations and associated problems of fiscal discipline, the efficient
and effective division of political powers, and the management of regional
differences in language, culture, and national values and traditions.*® These
are important concerns, to be sure. My analysis suggests, however, that there
is an independent moral rationale for federal arrangements: if you find the
argument of A Theory of Justice persuasive and the aims of Political Liberal-
ism attractive, then you will be led to endorse particular sorts of federal solu-
tions to the question “How should we arrive at authoritative public decisions
when reasonable citizens disagree?” and you will do so quite apart from
efficiency arguments and strategic considerations.

Thus, and finally, my conclusion here provides modest vindication of a
stance recently suggested by Gerald Cohen: the attractiveness of our deepest
normative commitments is not ultimately determined by facts about the
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world.*” Cohen develops this claim against Rawls, but if my argument per-
suades, then an instance of Cohen’s general thesis seems to follow from a
plausible formulation of Rawls’s theory itself! Reasonable pluralism is a the-
oretical derivation, not merely a factual appeal: when citizens choose their
ends in freedom, they are likely to arrive at distinct and incompatible political
conceptions of justice. We then extend the Rawlsian model to account for
likely consequences of this derivation with respect to how rational and rea-
sonable parties would approach the choice of principles under conditions of
ignorance. Anticipating that freedom will likely generate reasonable plural-
ism and the possibility of persistent lack of influence, these parties will
choose fundamental principles and constraints on institutions to minimize
exclusion. The resulting polity with thus be federal in a certain way, by virtue
of the theory of political liberalism, not historical facts about persons and
groups, their languages, religions, and cultures.
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