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Introduction: Liberty v. License
Human art in order to produce certain effects, must conform to the principles and laws, which the Almighty Creator has established in the natural world. ... And every builder should well understand that best position of firmness and strength, when he is about to erect an edifice. For her, who attempts these things, on other principles, than those of nature, attempts to make a new world; and his aim will prove absurd and his labour lost. No more can mankind be conducted to happiness; or civil societies united, and enjoy peace and prosperity, without observing the moral principles and connections, which the Almighty Creator has established for the government of the moral world.[1] 
1. The Structure of Liberty 

Everyone, or nearly so, claims to favor liberty. Yet everyone, even the most "libertarian," also favors constraining people's conduct. One ought not be free to murder, rape, or rob another, for example. Thus nearly everyone carries within them a tension between freedom and constraint.[2] How can this be? Some explain this tension by using the distinction between liberty and license-a distinction commonly made by natural rights theorists. For example, in describing the "state of nature" or world without government, John Locke wrote, "though this be a State of Liberty yet it is not a State of License."[3] By liberty is meant those freedoms which people ought to have. License refers to those freedoms which people ought not to have and thus those freedoms which are properly constrained. But this distinction merely restates the tension, it does not explain or justify it. And it surely does not tell us where to draw the line. 

In this book, I will explain that liberty has a structure and this structure implies both freedom and constraint of actions. The best analogy is to a building. I used to regularly eat lunch in the Sears Tower in Chicago. Every day I would see thousands of persons, enough to populate a small town, moving in an apparently chaotic or "disorderly" fashion throughout the building. They were there for countless purposes and were headed for innumerable destinations: shops, restaurants, offices, the observation "skydeck" from which on a clear day they could view four states. Yet the freedom they exercised was structured by the tower itself, by its lobbies, its corridors, its stairways, its escalators, its elevators. Imagine that the tower was invisible and you could simply view the inhabitants, suspended in space. To explain their movements you would have to hypothesize the existence of a tower with floors, walls, elevators, and stairs, in much the same way as the movement of some visible stars leads astronomers to hypothesize the existence of an invisible collapsed "twin" star or "black hole" which is exerting a gravitational influence on the visible star. The structure of the Sears Tower surely constrains the behavior or "freedom" of its occupants. You cannot, for example, take a single elevator directly from the 20th floor to the 60th floor. Instead you need to change elevators on the 34th floor. The skydeck is only accessible to the public via an elevator that originates in the basement. Yet the structure also permits thousands of persons on a daily basis to pursue their disparate purposes for entering the building. Were is not for the structure provided by the tower the occupants on all 100 floors on any given day could probably not fit within the square block of space on which the tower rests. Even if they could all be jammed into that space, they could not accomplish their purposes or, for that matter, any useful ends. Indeed, though it might never have been built, now that it exists the structure is essential to maintaining the very lives of those within. Imagine being able to push a button a make the structure of the building instantly vanish. Thousands of persons would plunge to their deaths. 

Like a building, every society has a structure that, by constraining the actions of its members, permits them at the same time to act to accomplish their ends. Without any such structure, chaos would reign and the current population could not be sustained. But not all "social structures" are the same. Like poorly designed buildings, some impose constraints on action that inhibit rather than facilitate the ability of persons to survive or flourish. Others are better able to tailor the nature of these constraints to facilitate their inhabitants' pursuit of happiness. 

This book is about the principles which provide the structure of liberty. These principles are clustered under the concepts of justice and the rule of law. Just as the structure of a building solves certain architectural and engineering problems to enable its occupants to pursue their respective purposes, certain principles of justice and the rule of law provide a structure that enables people to pursue happiness by handling the serious and pervasive social problems of knowledge, interest, and power. No society can exist unless it handles these problems to some degree, and the better these problems are handled, the better able are the people who comprise it to pursue happiness, peace, and prosperity. 

The structure of this book, then, is straightforward. I will describe in some detail the fundamental problems of knowledge (Part I), interest (Part II), and power (Part III) and how solving these problems requires a liberty that is structured by justice-defined by certain rights I shall specify-and the formal procedures associated with rule of law. The precise contours of the rights and procedures that structure liberty, and which distinguish liberty from license, will evolve as the discussion of these various problems unfolds. Then, in Part IV, I will apply this analysis to certain arguments that have been made against relying on these sorts of rights or in favor of other conceptions of justice that conflict with these rights. 
While this book is about how a liberty that is structured by certain rights and procedures is needed to handle the problems of knowledge, interest, and power, it is not about the philosophical nature of these rights. Nor do I attempt to survey all the arguments, philosophical or otherwise that that can be offered on their behalf. Nevertheless, in the balance of this introduction I shall briefly detour into more philosophical terrain so as not to be misunderstood by those who care about such matter. Doing so has the added advantage of putting the method of analysis employed here in historical context, for this method has a long and distinguished pedigree which it would be wrong to ignore. 

Still, you need not agree with how I shall characterize these rights to accept my thesis that they are necessary to handle the pervasive social problems of knowledge, interest, and power. For those who care more about why solving these problems makes adherence to certain "principles and laws"[4] necessary for "mankind to be conducted to happiness; or ... enjoy peace and prosperity,"[5] than about the philosophical status of this claim, that account begins at Chapter 2. 


[1] Elizur Goodrich, "The principles of Civil Union and Happiness Considered and Recommended," in Ellis Sandoz, (ed.), Political Sermons of the American Founding: 1730-1805 (Indianapolis: Liberty Press, 1991), pp. 914-15. 

[2] Duncan Kennedy has referred to this as the "fundamental contradiction" of liberalism, although it is not clear how anyone who favors liberty can escape it. See Duncan Kennedy, 'The Structure of Blackstone's Commentaries,' Buffalo Law Review,vol. 28 (1979), p. 211: "[I]ndividual freedom is at the same time dependent on an incompatible with the communcal coercive action that is necessary to achieve it." See also Joseph W. Singer, "The Legal Rights Debate in Analytical Jurisprudence from Bentham to Hohfeld," Wisconsin Law Review,vol. 1982 (1982), p.980: "Liberalism is founded upon "the contradiction between ... the principle that individuals may legitimately act in their own interest to increase their wealth, power, and prestige at the expense of others and the principle that they have a duty to look out for others and to refrain from acts that hurt them." 

[3] John LockeTwo Treatises of Government(1690), ed. Peter Laslett (Cambridge, Mentor, rev.edn. 1963), p.311. 

[4]Goodrich, "Principles of Civil Union," p. 914. 

[5]Ibid.

Chapter Two 
Using Resources: The First-Order Problem of Knowledge

The problem of knowledge in society is ubiquitous. So are the means by which we cope with it. Perhaps this is why the knowledge problem is so easily overlooked as a problem in need of a solution. The particular problem of knowledge that I am interested in here concerns the knowledge of how to use physical resources in the world. 

All human beings are confronted with a multitude of ways that they may use physical resources, including their own bodies. The challenge of making good choices regarding the use of resources would be difficult enough in an "atomistic" world where one's choices had no effect on the choices of others. Since this is not our world, the problem of a person or association making knowledgeable choices among alternative uses of physical resources is compounded by other persons and associations striving to make their own choices. Indeed, given the number of possible choices persons might make, the number of persons making choices, and the physical proximity of each to the others, it is remarkable that the world is not in complete chaos. The world is not in chaos, I suggest, because concepts and institutions have evolved to harness the diverse knowledge about potential uses of resources ins a manner that contributes to harmonious and beneficial interaction. 

In this chapter, I discuss what I call the "first-order problem of knowledge." This is the problem of knowledgeable resource use that confronts every person in any society. No one has placed greater stress on this particular knowledge problem than Friedrich Hayek. As he explains:
The peculiar character of the problem of a rational economic order is determined precisely by the fact that the knowledge of the circumstances of which we must make use never exists in concentrated or integrated from but solely as the dispersed bits of incomplete and frequently contradictory knowledge which all the separate individuals possess. The economic problem of society is thus not merely a problem of how to allocate "given" resources--if "given" is taken to mean given to a single mind which deliberately solves the problem set by those "data." It is rather a problem of how to secure the best use of resources known to any of the members of society, for ends whose relative importance only those individuals know. Or, to put it briefly, it is a problem of the utilization of knowledge which is not given to anyone in its totality [1].
Hayek's account does not assume that everything that people believe is true. Rather, it maintains that (a) there are many things each of us believes that are true and (b) access to these truths by others is severely limited. The limited access to each of these different kinds of knowledge gives rise to a problem of knowledge that every human society must cope with in some manner or other. 


[1] Friedrich A. Hayek, "The Use of Knowledge in Society," Individualism and Economic Order (Chicago: University of Chicago Press, 1948), pp. 77-8 (emphasis added). Fro additional discussion of the knowledge problem see Don Lavoie, Rivalry and Central Palnning (New York: Cambridge University Press, 1985); Thomas Sowell, Knowledge and Decisions (New York: Basic Books, 1980).
Chapter Three 
Two Methods of Social Ordering

In the previous chapter, I described how different people have access to different knowledge, including the personal knowledge of their own perceptions, preferences, and opportunities, and various types of local knowledge. I also explained that this radical dispersion of knowledge--and unavoidable feature of human social life--leads to a knowledge problem when people seek to act on the basis of their differing knowledge in incompatible ways. While the fact of differing personal and local knowledge is a fact we must live with, we want to live with it as comfortable as possible. The pursuit of happiness requires that people be able to develop and to act on the basis of their own personal and local knowledge, but many actions are likely to affect others, sometimes adversely. What is needed than is some way for individuals and associations to develop and act on the basis of their own knowledge, while appropriately taking "into account" the knowledge of others. We seek, in a word, a way of ordering those human actions that are likely to affect others in such manner as to permit them to use their knowledge in pursuit of happiness. 
Chapter Four 
The Liberal Conception of Justice

When liberties are naked, a person may be free to do as he wishes, but others are similarly free to interfere with his actions. As Hillel Steiner has observed: "Like other naked things, unvested liberties are exposed tot he numbing cold effects of cold fronts: in the case of liberties, to the obstructive impact of others' exercise of their powers and liberties."[1] Liberty (capital "L") requires the protection of "liberties" (small "l"),[2] but given that the world is one of subjective scarcity, not all liberties or freedom can be protected, however nice that would be. Rights are concepts that define a domain within which persons ought to be at liberty or free to do as they please free of interference by others.[3] In this sense "No one ever has a right to do something; he only has a right that some one else shall do "or refrain from doing) something. In other words, every right in the strict sense relates to the conduct of another."[4] 
The liberal conception of justice is the respect of rights.[5] Some rights are natural in so far as the domains they define are prerequisites for the pursuit of happiness, peace, and prosperity in light of the nature of persons and the world in which they live. In Chapter 3 it was seen that addressing the pervasive problem of knowledge requires an order of actions that is achieved by two components: decentralized jurisdictions and consensual transfers of jurisdiction. In Chapter 1, I discussed how a structure of liberty is needed to facilitate freedom of action and also to constrain it. In the next section, I explain how the rights recognized by the liberal conception of justice facilitate the freedoms described by these two components. After that, I explain how these rights also provide constraints on the actions that people may "rightfully" take. Bear in mind, however, that the case for recognizing such rights does not rest solely on their ability to address the first-order problem of knowledge. As we shall see in Parts II and III, these same rights (and more) are also needed to address the pervasive problems of interest and power.


[1] See Steiner, Essay on Rights, p. 87. Adopting H.L.A. Hart's refinement of the Benthamite distinction between naked and vested liberties, Steiner defines a "vested liberty [as] one surrounded by a 'protective perimeter' formed by others' duties which, though not specifically correlative to any right in the liberty-holder to exercise that liberty, nonetheless effectively prohibit their interference." Ibid. 75.Return 

[2] Because of the confusion that may arise from distinguishing Liberty from liberties, classical liberals sometimes distinguish between Liberty (meaning those liberties that are protected) and Freedom (meaning all liberties whether protected of not). See e.g., ibid. 60 n. 4: "Liberty in this normative or evaluative or rule-constituted sense, is to be distinguished from the descriptive or empirical concept​absence of prevention​which … I shall henceforth refer to as 'freedom' where confusion between the two might otherwise occur." I shall do the same.Return 

[3]See ibid. 76: "A vested liberty is internal to a person's rights-contained by them because protected by their correlative duties-while a naked liberty is interstitial to respective persons' rights, suspended in whatever action-space is left between the,. Vested liberties exist in one-man's land; naked liberties inhabit no-man's land.".Return 

[4] Glanville Williams, "The Concept of Legal Liberty," in Robert Summers (ed.), Essays in Legal Philosophy (Oxford: Blackwell, 1970), p. 139.Return 

[5] See Steiner, Essay on Rights, p. 109: "[M]oral reasoning is reasoning about moral actions. And moral actions are ones directed towards our various ends which we believe should be pursued and sustained by everyone and ought not to be obstructed or abolished by anyone. One such and may be justice: the requirement that moral rights be respected."

Chapter Five 
Communicating Justice: The Second-Order Problem of Knowledge

Suppose it to be true that respecting justice as defined by the fundamental natural rights discussed in Chapter 4 is the best way to address the first-order problem of knowledge. This strategy would still fail if no one in the world had knowledge of these rights or what conduct they require or prohibit. Without this knowledge no one's conduct could be influenced by the dictates of justice, and order of actions would not be achieved, and the first-order problem of knowledge would go unaddressed. Assuming widespread acceptance of this strategy, the rights of several property, freedom of contract, and first possession that to this point comprise the liberal conception of justice may be intuitively obvious to some of the people most of the time and to all of the people some of the time. But unless acting consistently with natural rights is instinctive to all of the people all of the time, we need a way to disseminate knowledge of these rights in such a manner as to make its requirements accessible to everyone in a society. 
This is, moreover, to understate the problem. For the difficulty lies not merely in gaining knowledge of the substance of natural rights, but in the very nature of these rights. For, as will be discussed at greater length in Chapter 6, the natural rights of several property, freedom of contract, and first possession (and the other rights to be identifies later) are extremely abstract. By this I mean that they cannot be applied automatically and logically to any but the most simple of actual disputes. The natural right of several property and the right of first possession, for example, does not specify in sufficient detail all the permissible or impermissible ways that property can be used or acquired. The right of freedom of contract does not tell us how to identify those actions which constitute consent to transfer rights. 
Where knowledge of justice is not instinctive or the implications of abstract natural rights are not obvious, the requirements of justice must be communicated and, for this to be accomplished, justice must take a certain form. These formal characteristics make up an important part of the liberal conception of the rule of law. (The other part of the rule of law is the type of legal processes that are needed to resolve disputes.) Unless the formal precepts of the rule of law are respected, the knowledge of justice that is needed to address the first-order problem of knowledge will not reach individuals and associations and consequently will not inform their decisions. 
In sum, we need a way to disseminate knowledge of justice in such a manner as to make its requirements accessible to everyone in a society. This is the second-order problem of knoweldge: 

The second-order problem of knowledge is the need to communicate knowledge of justice in a manner that makes the actions it requires accessible to everyone. 

The problem of communicating justice is "second order" because it must be faced only once we use a conception of justice to address the first-order problem of knowledge. 
Suppose, while Ann is away working, Ben enters the apartment in which she has been living and begins to fix himself some dinner with the food he finds in the refrigerator. When Ann returns and demands that Ben leave the apartment, how are they to know who has the stronger claim to the apartment or that they must share? Or suppose that Ann cultivates some land for crops. While she is away negotiating a loan for equipment, Ben comes along and, seeing no one around, begins to build a house in the clearing. Ann returns, informs Ben of her prior activities, and asks him to leave. Ben refuses. In the absence of a voluntary compromise, how is this conflict to be resolved? Whatever the just resolution of this dispute may be, unless they have some way of knowing whose claim is stronger, or that they must share, Ann and Ben do not know which of them must yield to the other. 
Or suppose that Ben wishes to have sexual relations with Ann, but Ann refuses. Although the very idea that Ben could make a claim of right here is repugnant to us, I think that this example deserves to be included. For we must somehow have come to know the injustice of Ben's claim and, given the history of the subordination of women (and others) by otherwise well-meaning persons, we cannot take this knowledge of justice for granted. There was a time in the United States and elsewhere when a male master was thought to have a right to the sexual favours of a female slave.In each of these examples, Ann and Ben have a knowledge problem, but of a different kind than we have studied previously. Their problem is not in knowing the uses to which resources have be put so as to serve their interests. Their problem is in knowing who the resources belong to. Nor is the second-order problem of knowledge limited to such simple examples. Without adequate advance knowledge of what justice requires, complex economic activity is nearly impossible. No business, for example, will invest substantial sums in building an office tower unless they have confidence that their investment will not be expropriated by someone claiming to be the true owner of the land on which they are to build. Nor will they do so unless they have confidence that they will be free to occupy and charge rent for leasing the office space. And without complex commercial activity, life for everyone would truly be nasty, brutish, and short. 

In each of these examples I have assumed that Ann and Ben or commercial enterprises desire only to do the just or right thing, provided that they know what this is. Assuming that Ann and Ben or the managers of a company do not instinctively or intuitively know who should prevail, however, some way must be found to communicate the answer to them,. This is what I am calling here the second-order problem of knowledge. 
Of course, there are people who would act unjustly even if they have perfect knowledge of what justice required. The only thing that matters to such perople, if anything matters, is whether they will be injured by the physical resistance of their victims or will be punished for their unjust actions. That some people are like this led Oliver Wendell Holmes, Jr., to posit what has come to be called the "bad man" theory of law: 
If you want to know the law and nothing else, you must look at it as a bad man, who cares only for the material consequences which such knowledge enables him to predict, not as a good one, who finds his reasons for conduct, whether inside the law, or outside of it, in the vaguer sanctions of conscience. [1] 
H.L.A. Hart, describing this as "the external point of view,"[2] rejected the idea that it accurately explained the whole of law: 
At any given moment the life of any society which lives by rules, legal or not, is likely to consist in a tension between those who, on the one hand, accept and voluntarily co-operate in maintaining the rules, and so see their own and other persons' behaviour in terms of the rules, and those who, on the other hand, reject the rules and attend to them only from the external point of view as a sign of possible punishment. One of the difficulties facing any legal theory anxious to do justice to the complexity of the facts is to remember the presence of both these points of view and not to define one of them out of existence.[3] 
I contend that each of the "points of view" identified by Hart reflect distinguishable social problems. A proper conception of justice and the rule of law should be based on neither undue optimism, nor undue pessimism about human nature and the human condition, but a proper mixture of the two. Adopting Hart's distinction, the "internal" view of law should realistically address the second-order problem of knowledge (while "optimistically" assuming good intentions); the "external" view of law should realistically address the second-order problem of compliance by those who are motivated solely by interest (while "optimistically" assuming such people have knowledge of the behavior that justice requires). The first of these problems - how "good people" who find their reasons for conduct "in the vaguer sanctions of conscience" come to know what justice requires of them - is the subject of this chapter and is addressed by the liberal conception of the rule of law. The second problem - how "bad people" who care "only for the material consequences which such knowledge enables him to predict" can be made to comply with the requirements of justice and the rule of law - is a problem of interest I shall call the "compliance problem" and is the subject of Chapter 9.


[1] Wendell Holmes, Oliver Jr. "The Path of the Law," Harvard Law Review 10 (1897) p. 459Return 
[2]H.L.A. Hart, Concept of Law, (Oxford: Oxfrod University Press, 1961)pp. 86-7.Return 
[3]Ibid. 88.
Chapter Six
The Third-Order Problem of Knowledge

In the previous chapters, we saw how the first-order problem of dispersed personal and local knowledge is addressed by a conception of justice with three distinct dimensions. First is the dimension of several property: the jurisdiction or right to decide questions of resource use is decentralized to the level of individuals and voluntary associations - those who have access to personal and local knowledge. Second is the dimension of freedom of contract: (a) permit persons to consent to transfer their rights to other (freedom to contract) and (b) require the manifested consent of the rights-holder for all interpersonal rights-transfers (freedom from contract). Third, permit persons to acquire unowned resources by first possessing them. We then say how the second-order problem of providing ex ante knowledge about justice to affected persons is handled by putting this message into a form consistent with principles associated with the rule of law, and how these formal requirements, in turn, influence the substance of justice. 

So far this discussion of justice and the rule of law has been extremely abstract. I have offered no specific precepts that are to be used to decide the actual contours of persons' jurisdiction or the precise circumstances that reflect consent. The formal requirements of the rule of law described earlier are a bit more specific, but to be applicable to real cases these tenets require still further specification. How are such concrete precepts developed? This is the "third-order problem of knowledge": 

The third-order problem of knowledge is the need to determine specific action-guiding precepts that are consistent with both the requirements of justice and of the rule of law.
One way to accomplish this is to examine more closely the natural rights of several property, freedom of contract, first possession, and the rule of law principles discussed in Chapter 5 and to try to deduce form these rights and principles more specific precepts that can be used to address the first-order and second-order problems of knowledge. We can call this the deductive or theoretical method in so far as specific precepts are being logically deduced form more general principles and from a theoretical understanding of the social problems we are trying to solve. Although I do believe it is possible to generate in this way precepts that are considerably more specific than those presented thus far, at some point the ability to specify legal rules or principles in this theoretical manner is limited. Understanding these limits is important to appreciate the need for decision making processes that I have yet to consider. 


Chapter Seven
1. Introduction: When Interest Becomes a Problem

The problem of interest takes many forms but traces from the common tendency of persons to make judgments or choose actions that they believe will serve their interests. Put another way, people tend to try to satisfy their subjective preferences (although these preferences may not always be self-regarding). Natural rights theorists acknowledged the pervasiveness of this phenomenon by according the impulse towards self-preservation a central place in their theories. As seventeenth-century natural rights theorist, Samuel Pufendorf wrote: 
[I]n investigating the condition of man we have assigned the first place to self-love, not because one should under all circumstances prefer only himself before all others or measure everything by his own advantage, distinguishing this from the interests of others, and setting forth as his highest goal, but because man is so framed that he thinks of his own advantage before the welfare of others for the reason that it is his nature to think of his own life before the lives of others.[1] 
In an essay on natural law, Pufendorf expanded on his last point: 
In common with all living things which have a sense of themselves, man holds nothing more dear than himself, he studies in every way to preserve himself, he strives to acquire what seems good to him and to repel what seems bad to him. The passion is usually so strong that all other passions give way before it. [2] 
The fact that people make choices on the grounds of interest is not, by itself, a problem. Rather, acting out of interest can be considered a problem only against some normative background that distinguishes objectionable from unobjectionable actions. For natural rights theorists, this normative background was supplied by the human need for peaceful social interaction with which self-interested actions can sometimes interfere: Man, then, is an animal with an intense concern for his own preservation, needy by himself, incapable of protection without the help of his fellows, and very well fitted for the mutual provision of benefits. Equally, however, he is at the same time malicious, aggressive, easily provoked and as willing as he is able to inflict harm on others. The conclusion is: in order to be safe, it is necessary for him to be sociable; that is to join forces with men like himself and so conduct himself towards them that they are not given even a plausible excuse for harming him, but rather become willing to preserve and promote his advantages.[3] 
Consequently, for Pufendorf: "The laws of this sociality, laws which teach one how to conduct oneself to become a useful member of human society, are called natural laws.[4] 
In this Part, I discuss how the liberal conception of justice and the rule of law helps address three distinct problems of interest. In this chapter, I discuss the partiality problem, while the incentive problem is considered in Chapter 8 and the compliance problem in Chapter 9. Handling these additional problems may require that we further refine the conception of justice and the rule of law that was adequate to handle the very different first-, second-, and third-order problems of knowledge. 
Nevertheless, the need to handle these problems of interest provides independent support for the liberal conception of justice and the rule of law. Those who urge that these fundamental rights and procedures be abandoned or highly qualified must explain how this vital function can be performed in some other manner. The fact that the discussion of the problems of interest is shorter than the discussion of the knowledge problems reflects, not their relative importance, but the degree to which the problems of interest are far better known and easier to explain than are the problems of knowledge, and the fact that the way the problems of interest are handled by the liberal conception of justice and the rule of law is more widely understood. 


[1] Samuel Pufendorf, De lure Naturae at Gentiun Libri Octo (1672), trans. C. H. and W. A. Oldfather (New York: Oceana Publications; London: Wildby and Sons, 1964), Prol. 39. Return 

[2]Pufendorf, De lure Naturae, p. 33.Return 

[3]Pufendorf, De lure Naturae, p. 35. Return 

[4]Ibid. 35

Chapter Eight
1. The Cost of Choice

Having knowledge of potential uses for resources is one thing. Putting that knowledge into action is another. Human action is costly. For every action we take, we necessarily forgo taking innumerable others. When I chose to write this morning, this choice foreclosed me from working in my yard, reading a book, or going shopping-all things that I would also have liked to do. I chose to write because I thought that, all things considered, on balance, the benefits that would accrue to me from writing would make me happier than those that would result from doing any of these alternatives, not to mention the countless other actions that I would like even less. By allowing me the jurisdiction to make this choice, the rights of several property and freedom of contract permit me to pursue my partial interests by putting into action my personal knowledge of how I might best pursue happiness. 

My choices might well turn out to be wrong - the benefits that would have accrued to me by reading that book may have been subjectively greater than those which I gained from writing. For example, reading might have led to an intellectual discovery that would have profited me more than even a productive day at the word-processor. Of course, I will never know for sure. Because time is scarce, by acting, I made a choice that cannot be reversed. I have forever lost the opportunity to have done something different with my today. 

This is what James Buchanan has called the subjective "cost of choice": "Cost is that which the decision taker sacrifices or gives up when he makes a choice. It consists in his own evaluation of the enjoyment or utility that he anticipates having to forego as a result of selection among alternative courses of action." [1] Buchanan identifies six features of this choice-bound conception of cost: 

(1) Most importantly, cost must be borne exclusively by the decision-maker; it is not possible for cost to be shifted to or imposed on others. 
(2) Cost is subjective; it exists in the mind of the decision-maker and nowhere else. 
(3) Cost is based on anticipations; it is necessarily a forward-looking or ex ante concept. 
(4) Cost can never be realized because of the fact of choice itself; that which is given up cannot be enjoyed. 
(5) Cost cannot be measured by someone other than the decision-maker because there is no way that subjective experience can be directly observed. 
(6) Finally, cost can be dated at the moment of decision or choice.[2] 
This subjective choice-bound conception of the cost of action has important implications for our conception of justice. Not only are individuals (and voluntary associations) in possession of the personal and local knowledge on which to base choices, they must also bear the cost of any choice among potential actions in the form of forgone opportunities that can never be measured or reclaimed. Like the knowledge possessed by individuals, the costs incurred by action are also inherently and unavoidably their own. just as they and only they are in possession of their own personal knowledge, they and only they incur the opportunity cost of putting their personal knowledge into action. None of this is to deny that sometimes people make choices that do not turn out as they expect. Sometimes people regret the choices they made and wish they could reclaim the opportunities they gave up. And, as was discussed in Chapter 3, sometimes others are in a better position to make decisions than oneself. Moreover, a sole focus on the costs of choice does not take into account the adverse effects that individual choices might have on others (though any such adverse effects are not "costs" as Buchanan is using the term). 
Nonetheless, as was also discussed in Chapter 3, the nature of personal and local knowledge supports a presumption that persons and associations with access to information are generally best able to make knowledgeable decisions (though it is sometimes necessary to make individual exceptions for demonstrated incompetence). And, as was discussed in Chapter 7, the impact of choices on third parties is "compartmentalized" by the disparate nature of several property rights, as well as the general prohibition on interfering by force or fraud with the jurisdiction that others have over what is theirs. 

The subjective cost of choice suggests another reason, wholly apart from the need to solve the first-order problem of knowledge and the partiality problem, why the jurisdiction to make choices over resource use-the natural rights of several property, freedom of contract, and first possession-should be allotted to individuals and associations. Since they alone must bear the cost of their actions in the form of forgone opportunities, their ability to pursue happiness depends upon being able to make these choices for themselves. The order of preferences which determines a person's cost of choice is highly personal knowledge and what constitutes a forgone opportunity is also subjective in that it reflects what,the choosing party would have chosen second. Those who incur the costs of choice are in the best position to know what their alternative opportunities are and how they rank them. For this reason, their interests are likely to be harmed by having choices imposed upon them by others. 

In sum, while the recognition of rights of ownership and freedom of contract is initially explicable in terms of the need to solve the first-order problem of dispersed knowledge, violating these rights is also likely to adversely affect the interests of those whose freedom of choice is overridden by the choices of others. We are now in a position to see that the right to own oneself and external resources as well as the right to transfer consensually alienable property rights to others have, not one, but at least two distinct bases in the nature of human beings and the world in which they find themselves: 

(1) the personal and local knowledge possessed by individuals and associations is inescapably their own and largely inaccessible by others; and 
(2) the cost of action is inescapably incurred by those who act and cannot be shifted onto another.
If individuals are to pursue happiness, then they ought to be afforded the opportunity to put the knowledge that is at their disposal into practice by making the best choices they can under the circumstances. For they will have to bear the costs of any choices imposed upon them.
Suppose, for example, that a Ann and Ben are a childless couple because Ann has a medical condition that would make pregnancy dangerous to her health. They would be willing to have an egg from Ann that has been fertilized by Ben's sperm implanted into the womb of another woman who would then bring the resulting fetus to term and give birth to their baby. They come to learn that there is a woman, Cynthia, who would be willing to perform this wonderful service, but only in return for payment of a substantial sum of money. Ann and Ben agree to pay Cynthia $20,000 and all her medical expenses, and Cynthia agrees to become impregnated, give birth to the baby, and waive any parental rights she might claim in the child.[3] Now suppose that a statute exists that makes it illegal for Ann and Ben to offer or for Cynthia to accept the $20,000 and Cynthia refuses to perform the service for free. The statute in question has imposed a choice on Ann, Ben, and Cynthia that they would not otherwise have made. The opportunity forgone by Ann and Ben is the chance to be parents of their biological child; the opportunity forgone by Cynthia is the chance to earn $20,000 and spend it as she chooses. Their interests have been adversely affected in two closely related ways.
First, of course and most obviously, they have lost the happiness that this particular opportunity might have afforded each of them. Ann and Ben will never know the joy of bringing life into being, and Cynthia will not be able to enjoy that which she might have obtained with the money, perhaps a new car, a down payment on a house, or a college tuition fund for her own child. True the choice to proceed with the implantation might have caused great unhappiness. The child might have been still-born or born with a- severe disability, or Cynthia might have developed health complications during pregnancy or emotional trauma from having to give up the child she gave birth to. The important issue is jurisdictional: who is to decide? Unless they are shown to be incompetent, given that they are in the best position to know their own preferences and that they will bear the cost of choice-for better or for ill-it would seem that the choice should belong, jointly, to Ann, Ben, and Cynthia.
Second, imposing a choice on Ann, Ben, and Cynthia undermines substantially their incentive to use their knowledge in such a way as to enhance their well-being by discovering this opportunity. Ann and Ben would have no interest in consuming their scarce time and efforts to seek out a physician and enquire about the feasibility of such a procedure, nor of contacting a fertility center about locating a woman who would be willing to become impregnated. And there would be greatly reduced incentive for anyone to set up a fertility center to locate women who would be willing to perform this service, if they and the women they located were unable to collect a fee for their time and efforts. Moreover, in the absence of this "market" or demand, biologists and physicians would have little reason to develop such procedures.
Thus the subjective cost of choice yields the following problem of interest that I shall call the incentive problem:
The Incentive Problem: ensuring that persons have an adequate incentive to make choices reflecting the knowledge to which they have access and to discover new information; it is the need to close the gap between the conduct that justice permits and a right-holder's interest to act knowledgeably with his or her resources.
Let us briefly consider how the background rights of first possession and freedom of contract-both freedom from and freedom to contract-that comprise part of the liberal conception of justice address this problem.


[1] Buchanan, Cost and Choice, pp. 42-3.Return 

[2] Ibid. 43.Return 

[3] These facts are loosely bseed on that of Johson v. Calvert, 19 Cal. Rptr. 2d 494, 851 P.2d 776 (1993), in which the Supreme Court of CAlifornia upheld the enforceability of a contract between a couple, Mark and Crispina Calvert, and a woman Anna Johnson, who had been impregnated with the couple's fertilized egg, in which Anna had agreed to forgo any parental claims in the child to whom she gave birth. In the actaul case, there was no California statute barring such contracts, but such statutes have been eneacted elsewhere.

Chapter Nine
The Compliance Problem

The second kind of gap between interest and the liberal conception of justice and the rule of law arises when some persons subjectively desire to use resources that lie within other persons' rightful domains. To the extent that people faced with such a conflict choose to satisfy their preferences, they exceed their rightful jurisdiction and cross the boundaries defined by justice. When someone else's domain is invaded, a taking of the sort described in Chapter 8 occurs and the ability of justice to solve the first-order problem of knowledge and the problems of partiality and incentives is seriously compromised. In the absence of a willingness to adhere to the requirements of justice and the rule of law, some way must be found to secure compliance with its dictates lest justice and the rule of law cease to perform their crucial social functions. 

Accordingly, we may call this dimension of the problem of interst the compliance problem. It can be summarized as follows: 

The compliance problem concerns conduct that conflicts with the rights that define justice or the requirements of the rule of law; it is the need to close the gap between the conduct that justice and the rule of law requires and what people perceive to be in their interest to do. 
There are then two distinguishable aspects of the compliance problem. The first is compliance with justice, a problem that potentially applies to any person and which I shall consider in this chapter. Second it the special problem of obtaining compliance with the rule of law, a problem that applies only to those persons charged with administering justice, and to which I shall return in Chapter 13. 


Chapter Ten
The Problem of Enforcement Error

Power - the use or threat of force - addresses the compliance problem by closing the gap that can arise between interest and the requirements of justice and the rule of law. At times it may be the only measure that can close this gap. Yet using power to address the compliance problem creates its own quite serious set of difficulties - difficulties that may be viewed as particularly acute problems of knowledge and interest. In this chapter, I shall explain how using power creates serious problems of knowledge. Innocent errors of judgment are possible, indeed inevitable, whenever fallible human beings are called upon to use force justly. 

Apart from the problem of innocent errors, using force to address the compliance problem gives rise to serious problems of interest in which those authorized to use force to ensure justice use it instead to aggrandize themselves and their allies. In Chapters 12, 13, and 14, I discuss this problem and how it argues for a structure of law enforcement that constrains abuse. In this part, we shall see not only that these twin problems of power reinforce the need for the liberal conception of justice and the rule of law, but also that, we may do better to tolerate some compliance problems than to suffer the full brunt of the problems of power. 



Chapter Eleven
Fighting Crime Without Punishment

The most obvious objection to relying on self-defense - both traditional and extended - and restitution to prevent and rectify rights violations, is that these measures will be inadequate to deter criminals. And, while it must be conceded that these measures will not deter every criminal, the seriousness of this objection depends on comparing a society governed by the entire liberal conception of justice, of which rights of self-defense and restitution are but a part, with one governed by the types of institutions we presently have. While punishment may be viewed by retributivists as an end in itself, I deterring criminals by threatening them with punishment is only a means to prevent crime. But deterrence is neither the only, nor the most effective, means to prevent crime, though sometimes we seem to forget this. Crime prevention means taking measures so that a crime not take place. In this chapter, I provide reason to believe that crime prevention, in its fullest sense, can be greatly increased by adhering to the complete package of rights specified by the liberal conception of justice with its rights of several property and freedom of contract. 
Most people fail to appreciate the fundamental obstacles placed in the path of crime prevention by the perverse logic of public property, public law enforcement, and public imprisonment. Step one: start with public streets, sidewalks, and parks where every citizen must be permitted unless proved guilty of a crime. Step two: rely on an inherently inefficient public bureaucracy to catch, prosecute, and try those criminals against whom enough evidence of guilt exists. Step three: should they be convicted, subject criminals to the dangerous, unproductive, and sometimes uncontrollable setting of public prisons to prevent them from engaging in further misconduct. Step four: periodically release most prisoners back into the community and then return to step one and repeat the cycle. Each step follows from the preceding step, and each step unavoidably leaves considerable room for criminal conduct to thrive. 
If we set out deliberately to design a system that encouraged criminal conduct and nurtured hardened career criminals, we could hardly do a better job. And I have omitted any discussion of the bizarre legal system which attempts to deal with those criminals who are defined as "juveniles." In this chapter, I examine each of these steps in some detail and show how a fuller respect for the rights of several property, freedom of contract, restitution, and self-defense combine to break this vicious circle and permit more effective law enforcement than is possible at present. Then I challenge the common belief that, which such rights in place, increased punishment beyond making full restitution to crime victims is necessary to achieve "deterrence" of criminals. 

Far from being utopian, the following discussion attempts to answer the ""practical" objection to restitution by providing a more realistic appraisal of crime prevention than usually accompanies discussions of deterrence. If any stance is utopian and unrealistic, it is the widely-held belief that the best or only way to prevent more crime is by increasing punishment.


Chapter Twelve
The Problem of Enforcement Abuse

In Chapter 10, we saw how using power to address the compliance problem raises the costs of errors. As with the general discussion of the knowledge problem in Part 1, the analysis of enforcement error in Chapter 10 assumed the good faith of those charged with enforcement. In this chapter, like the discussion of the problem of interest in Part II, I now relax this assumption and consider the grave problems that are presented when the power of enforcement is made to serve the interests of the enforcers rather than of justice. We are then faced with the age-old question of "who guards the guardians?" This is the problem of enforcement abuse: 

The problem of enforcement abuse arises when persons responsible for using power impartially to address the compliance problem use it instead to serve their own interests or the partial interests of others. 
The problem of enforcement abuse is so obvious and well-recognized that there is little reason to dwell on its description. We all know that power can be abused so that it is made to serve the interests of those who wield it and their favorites, rather then serve the purpose for which such power was initially granted: to serve impartially the ends of justice. The way the liberal conception of justice and the rule of law ameliorate this problem was laid out in my discussion of the partiality problem in Chapter 7. 

The very existence of discernible principles of justice communicated by the rule of law make it more difficult to serve one's interest at the expense of others. Violating these publically accessible precepts provides a warning sensor that enforcement abuse may be taking place, a prerequisite to taking action against offending authorities. The right of several property compartmentalizes partiality and, to the extent several property rights are respected, law enforcement agencies who abuse their power will be faced with consumers who have resources that may be used to resist this abuse. 

A similar sentiment motivated the drafting of the Second Amendment to the United States Constitution protecting "the right of the people to keep and bear arms."[1] Such a right was thought necessary to enable people to exercise their right of self-defense against both individuals and governments that abuse their power. This amendment was not thought to create a right of resistance-such a right was considered a natural one and needed no such recognition. Rather, the provision was thought necessary to help preserve the means of resistance to oppression should resistance ever become necessary.[2] By the same token, a people in rightful control of resources are in a position to resist the use of power when violations of the rule of law reveal it to have been abused. 

Perhaps of greatest importance is that the rights that define the liberal conception of justice be recognized as rights and not mere goals or interests. We have already seen how the failure to recognize a right to restitution has condemned restitution schemes to marginality. When the "interest" of a victim to receive restitution is "balanced" against the "interest" of the public to punish, it is the victim's interests that are inevitably sacrificed. Reducing rights to mere "interests" which must then be balanced against other "competing" social goals, enables those wielding power to conceal their partiality with the veneer of the highly indeterminate "greater" good. Similarly, considering several property, freedom of contract, the right of first possession, or the right of selfdefense to be anything less than rights, opens them up to infringement by persons to whom the power of enforcement has been delegated. These persons may then much more easily abuse their powers to pursue their own interests or those of some partial "interest group," at the expense of the interests of those whose rights are violated. These are all reasons why the concept of natural rights was formulated in the first place. 

Yet while recognizing the rights provided by the liberal conception of justice and the principles of legality provided by the rule of law may be necessary to cabin the abuse of power, this is not sufficient to handle the problem of enforcement abuse. In practice, these rights and principles, even when formally recognized, can be and have been overwhelmed by the institutional structure in which they are applied. It is the institutional dimension of the problem that I consider in the balance of this chapter. Then, in Chapter 13, 1 explain how the rights of several property and freedom of contract yield two constitutional principles that should be recognized and respected if we are to constrain effectively enforcement abuse.


[1] Constitution of the United States, amend. 11. The amendment reads in its entirety: "A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed." Return 
[2]That this and not some intention to protect state militias was the purpose of the Second Amendment has been established beyond peradventure by numerous constitutional scholars of all ideological stripes. This body of research is summarized in Randy E. Barnett and Don B. Kates, Under Fire: The New Consensus on the Second Amendment, vol. 45 (1996), pp. 1139-59..
Chapter Thirteen
Constitutional Contraints on Power

If power is to be used to address the compliance problem, some effective means must be found to constrain enforcement abuse. Adopting the liberal fusion of justice and the rule of law helps to constrain abuse to a degree by providing persons with some means to resist tyranny and a publicly-accessible conceptual limitation on power that serves as a warning that power is being abused. Standing alone, however, the concepts of justice and the rule of law are not sufficient to handle the problem of enforcement abuse because they are not self-enforcing. We also need an institutional structure that is able to ensure that justice and the rule of law will be respected. 

The approach I shall suggest tracks the tripartite scheme embodied in the United States Constitution by considering the legislative, executive, and judicial functions of a legal order as distinct. As was seen in Chapter 6, a common-law system of adjudication provides a decentralized method of discovering precepts of law that serve the interests of justice and provides an alternative to legislation. I shall now turn my attention to the judicial power-that is, the power to adjudicate disputes-and the executive power-that is, the power to execute or enforce the laws. 
The discussion at the end of Chapter 13 described three devices that classical liberals long have favored to constrain abuses of a coercive monopoly of power: elections, federalism or separations of power, and free emigration. These mechanisms reflect three complementary constitutional strategies for constraining power generally: reciprocity, checks and balances, and exit. In this chapter, I discuss ways that these principles may be more thoroughly realized in a "polycentric" [1] constitutional order that avoids a coercive monopoly of power. The term polycentric refers not just to a system with multiple nodes or "centers of decision,"[2] but to one in which each of the centers of decision needs to and is able to adjust to the decisions of the others.[3] Order is thereby achieved "spontaneously" - that is, by a decentralized process of mutual adjustment - rather than by centralized command. 
In a polycentric constitutional order, as distinct from a monocentric one, multiple legal systems exercise the judicial function and multiple law-enforcement agencies exercise the executive function. These multiple decision makers operate within constitutional constraints that permit them to co-exist and adjust to each other. The phrase legal or constitutional order is used here when speaking of the entire legal structure, and the phrase legal or court system when speaking of one court or other dispute resolution system within the larger constitutional order. just as the liberal conception of justice requires liseveral property" to handle the problems of knowledge and interest, a decentralized or polycentric constitutional order consisting of several legal systems and several law-enforcement agencies provides an institutional framework to address the problem of enforcement abuse. 
Although a polycentric constitutional order will initially appear to be a radical departure from our current arrangements, such an order will arise naturally if just two constitutional principles that depart from our current approach to law enforcement and adjudication are adopted-principles that are commonplace features of social arrangements outside the context of law enforcement and adjudication. These are the Nonconfiscation Principle and the Competition Principle. I define these constitutional principles as follows: 

(1) The Nonconfiscation Principle: Law-enforcement and adjudicative agencies should not be able to confiscate their income by force, but should have to contract with the persons they serve. 
(2) The Competition Principle. Law-enforcement and adjudicative agencies should not be able to put their competitors out of business by force. 
There are two questions facing anyone proposing fundamental reforms of the sort I have described in this book: how do we get there and, once there, how do we stay there? The Nonconfiscation Principle tells us how we arrive at a polycentric regime, while the Competition Principle tells us how we stay there. If citizens who are dissatisfied with existing agencies have the power to withhold their patronage from them and contract with new ones, then a polycentric order will eventually evolve. And having evolved, it will remain in place if the currently prevailing agencies cannot put their new competitors out of business by force.[4]
Even if these two principles were implemented immediately, however, no changes in the current array of law enforcement and adjudicative agencies need be made. Though every existing agency would have to obtain revenue in a different manner than at present, each could continue to perform the same services that it currently does. Indeed, if current institutions are "natural monopolies"[5] as some allege, then no structural changes will occur. If, however, current arrangements are less than satisfactory to many consumers of their services, then effectuating these two principles will permit the evolution of a polycentric regime of law enforcement and adjudication with genuine reciprocity, checks and balances, and exit powers. I know on which of these eventualities I would bet.
Let us now consider the implications of each of these constitutional principles in turn. 



[1] See Michael Polanyi, Logic of Liberty, (Chicago: University of Chicago Press, 1951), pp. 170-84 (defining and explaining the concept of polycentricity). This concept was then imported into jurisprudence by F. A. Hayek and Lon Fuller. See Hayek, Law and Liberty, vol. ii, p. 15; Fuller, "Forms and Limits," pp. 394-404. Both Hayek and Fuller were heavily influenced by Polanyi's treatment of polycentricity, tacit knowledge, and spontaneous order and this intellectual commonality helps account for the similarities in their approaches. Return 
[2] See Hayek, Law and Liberty, vol. ii, p. 15 ("The multiplicity of independent ends implies also a multiplicity of independent centres of decision, and different types of society are accordingly sometimes distinguished as monocentric and polycentric,") (emphasis added). Return 
[3] See Polanyi, Logic of Liberty, p. 191 (a polycentric task is one that "requires the balancing of a large number of variable items against all others."); Fuller, "Forms and Limits, " pp. 39 7 (" [T] he more interacting centers there are, the more the likelihood that one of them will be affected by a change in circumstances, and, if the situation is polycentric, this change will communicate itself after a complex pattern to other centers.").Return 
[4] Only because he granted the "dominant protection agency" a power to put competitors out of business by force, was Robert Nozick able to argue that a minimal (monopoly) state could evolve from a polycentric legal order without violating rights. See Robert Nozick, Anarchy and Utopia, p. 88: "An independent might be prohibited from privately exacting justice because his procedure is known to be too risky and dangerous-that is, it involves a higher risk (than another procedure) of punishing an innocent person or overpunishing a guilty one-or because his procedure isn't known not to be risky". For responses to this argument see Roy A. Childs, "The Invisible Hand Strikes Back," Journal of Libertarian Studies, vol. 1 (1977), pp. 23-33, and Murray N. Rothbard, "Robert Nozick and the Immaculate Conception of the State," Journal of Libertarian Studies, vol. 1 (1977), pp. 45-57. Return 

[5] The term "natural monopoly" has come to have a specialized meaning to economists. See e.g. The New Palgrave (London: Macmillan Press, 1987), p. 603 (defining natural monopoly as an industry in which "the total costs of production are lower when a single firm produces the entire industry output than when any collection of two or more firms divide the total among themselves."). I am using the term, however, in its popular sense of a monopoly that, for whatever reason, arises naturally in a free market without aid of coercion. See e.g. The McGraw-Hill Dictionary of Modern Economics (New York: McGraw-Hill, 1983), pp. 315-16. Natural monopoly is defined there as: "A natural condition that makes the optimum size of the firm so large in relation to the market that there is room for only one firm. The crucial criterion for the existence of a natural monopoly is that the market must be sufficiently small so that it can be satisfied by a single firm which is operating in an area of decreasing costs. It is not feasible for a second firm to enter the industry because one firm alone could produce the potential output of both firms at a lower total cost then the two firms would incur. Therefore, an entering firm must seek to capture the entire market through price-cutting techniques, and thus only one of the two firms would survive". Ibid.
Chapter Fourteen
Imagining a Polycentric Constitutional Order: A Short Fable 

Assuming the Nonconfiscation and Competition principles were adopted, it is no easier to predict the formal organization and division of labor of the polycentric constitutional order that will result than it is to predict the formal organization of the personal computer market twenty years from now. (Of course, twenty years ago the challenge would have been to predict the very existence of a personal computer market.) Difficulties of prediction notwithstanding, some speculation is needed, for without some image of a polycentric constitutional order in mind, few will be inspired to move to adopt these principles. Rather than attempt the impossible task of comprehensively assessing the limitless alternatives that such freedom would make possible, let us instead imagine that somewhere there exists the constitutional order that I shall now describe. 


Chapter Fifteen
Beyond Justice and the Rule of Law?

The liberal fusion of justice and the rule of law of the sort defended here has not been without its critics. Some criticize it for erecting a barrier to the realization of certain desired forms of social life. Others criticize it for being inadequate to ensure the sort of social life or "community" we need or desire, or a just distribution of resources, or the retributive punishment of criminals. According to the first of these criticisms, the liberal fusion of justice and the rule of law prevents the achievement of some visions of the good and is therefore "too much"; according to the second it is "too little" to guarantee the achievement of some vision of the good or a different conception of justice. While the analysis presented in the previous chapters does not address every particular of these charges, it does cast some new light on these perennial controversies. 

Liberalism distinguishes between "the just" and "the good." The just is defined by the liberal fusion of justice and the rule of law and is enforceable. The good - whether good conduct or a good society-is defined by other kinds of moral analysis and is unenforceable. The distinction between the just and the good also corresponds to the distinction described in Chapter 1 between natural rights which define justice and injustice, and the natural law which defines virtue or good conduct and vice or bad conduct. 

To distinguish the just from the good, natural rights theorists sometimes separated "perfect" rights and duties that are enforceable from "imperfect" rights and duties which are not. 
[S]ome things are due us by a perfect, others by a imperfect right. When what is due us in the former score is not voluntarily given, it is the right of those in enjoyment of natural liberty to resort to violence and war in forcing another to furnish it, or, if we live within the same state, an action against him at law is allowed; but what is due on the latter score cannot be claimed by war or extorted by the threat of the law ... But the reason why some things are due us perfectly and others imperfectly, is because among those who live in a state of mutual natural law there is a diversity of the rules of this law, some of which conduce to the mere existence of society, others to an improved existence. And since it is less necessary that the latter be observed towards another than the former, it is, therefore reasonable that the former be exacted more rigorously than the latter, for it is foolish to prescribe a medicine far more troublesome and dangerous than the disease. [1] 
To appreciate Pufendorf's claim that the "medicine" of enforcement is "far more troublesome and dangerous than the disease," recall the discussion in Chapter 10 of rights as a "necessary evil." There I emphasized that because rights legitimate the use of force, the more rights we recognize the more violence we legitimate. Every exercise of violence imposes serious enforcement costs on the innocent and every erroneous and unjust use of violence threatens to induce resentment, bitterness, and the desire on the part of those against whom violence is used to rectify this injustice by responding violently, thereby setting off a cascade of violence. In considering whether liberalism does too much or too little in pursuing the good, as opposed to the just, or whether the concept of justice should be expanded beyond the rights needed to handle the problems of knowledge, interest, or power, it is important to keep this in mind.


[1] Pufendorf, De lure Naturae, p. 118 (emphases added).
END of Excerps

