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Preface

Our concern in this book is with rights-based liberalism as a way for
human beings to live together in peace and justice at both the domestic
and international levels. Our aim is to explain its theory and practice
but also to defend and commend it as a better way than alternative
schemes of human association.

The heart of what we call the liberal project for world order has now
become the United Nations human rights regime, the discussion and
evaluation of which constitutes the centre of this study. Many books
have been written on this regime on the one hand and on liberalism on
the other. A few combine the two: the best of which being J. Donnelly’s
Universal Human Rights in Theory and Practice. There is also an
excellent book on the evolution of international human rights in
Lauren’s work of that title. However, what is distinctive about our
book is that it situates the UN human rights regime in the context of
an evolving international society of sovereign states, the character of
which we see as shot through with liberal assumptions. We show this
by exhibiting the nature of liberalism as a theory and by revealing the
affinities between liberal theory and the developing practice of state
sovereignty both domestically and internationally.

After an introduction in which we explain what we understand
liberalism to be, Part I is a study of the historical context from the
seventeenth century, covering both early rights-based liberal theory
and state practice in which the UN commitment to a strong human
rights programme came to be made. Part II is devoted to an account
of the UN regime, understood in a broad sense to include the
international human rights activities of regional organizations, liberal
states and international non-governmental organizations whose
influence is significantly dependent on the existence of the UN
regime. While we examine in some detail the content and implemen-
tation of the main rights, a major concern of ours is how they relate to
and form part of the liberal scheme.

X1



xii Preface

Part TIT is a theoretical defence of liberal human rights against
liberalism’s critics. Chapter 9 examines the principal attacks on
liberalism in the Western intellectual tradition. Chapter 10 discusses
the conflict between liberal human rights and some major non-
Western ethical cultures and explores the resources in these cultures
for accommodating the liberal ethic and, consequently, for arriving at
an international consensus on liberal values from different cultural
perspectives. Finally, Chapter 11 draws together the main points made
against liberalism’s critics and attempts to get to the root of ethico-
political hostility to liberalism.

While both authors endorse the general approach and line of
argument of each part of the work, John Charvet, as a political theorist,
has been responsible for the introduction, Parts I and III and the
more theoretical sections of Part II, and Elisa Kaczynska-Nay, as an
economist and international lawyer, has written most of Part II.

Many colleagues, students and authors have over the years
contributed substantially to the development of our ideas on the
issues covered in this book. This includes the students on the course
we both taught at the LSE summer school on the theory and practice
of international human rights. To name them all would be impossible
but without such a background and inspiration this work could not
have been written. However, we are particularly indebted for reading
and commenting on parts or the whole of versions of this work to
John Braithwaite, Anne Charvet, Po-chung Chow, Sheila Fitzgerald,
David-Lloyd Thomas and Axel Seemann. They have kindly attempted
to save us from error and cannot be held responsible for the many
that undoubtedly remain.



Introduction: what is liberalism?

Liberalism and free individual choice

We take a wide rather than a narrow view of what liberalism is. As we
see it, liberalism is a disputatious family of doctrines, which never-
theless share some core principles. These principles are by now — at
least in the West — hardly new. But they constitute a radically different
way of understanding and organizing the best scheme of human
association from the many other understandings that have been pro-
duced in the course of human history in Western and other civili-
zations. While liberal doctrines and practices are at present well
established in the West, it should not be forgotten how recently they
were threatened with extinction in their heartlands. They are still
constantly under attack and are often not well understood, in part
because of the tendency to identify liberalism with one or other
member of the family only — a tendency that in America makes libe-
ralism out to be a politically leftist doctrine of state welfare and state
intervention, while in contemporary France it has become associated
with the supposedly laissez-faire policies of recent Anglo-Saxon gov-
ernments. Part of what we mean by the liberal project, then, is that
from a broad historical perspective liberalism is a fairly new and
certainly radically different conception of social and political order
from its predecessors and subsequent rivals. But the main significance
of our idea of liberalism as a project for a new world order refers to
the application of liberal ideas and practices to the organization of
international relations principally through the human rights docu-
ments and instruments produced by, or under the patronage of, the
United Nations after World War Two (WWII). The attempt to pro-
mote the general acceptance of these declarations and covenants on
human rights constitutes a project for a new order both for the
internal organization of the many states of the world and for the way
these states relate to each other internationally.



2 The Liberal Project and Human Rights

In order to understand the idea of human rights in these documents
as the expression of liberal principles, we need first to get a grasp of
what liberalism is about. Liberalism in both theory and practice is
concerned to promote social outcomes that are, as far as possible, the
result of free individual choices. However, the choice of one person
that does not respect the equal freedom and rights of others is invalid.
Thus, economic liberalism in the economic sphere upholds the rights
of individuals to make any choices they please in the exercise of their
labour and the use of their wealth and income so long as they respect
the liberty, property and contractual rights of others. Social liberalism,
in general, extends this idea to all aspects of life except the political
and requires freedom of thought and expression, of religion, of move-
ment and association, of sexual orientation and ways of life," all subject
to the condition that the exercise of any particular freedom is to be
respected only insofar as it does not violate the equal freedom of
others. Equal freedom could mean, of course, everyone’s unrestricted
freedom to do as he or she pleases, including the ‘right’ to kill or injure
another. However, the result would be a freedom that was constantly
open to the invasion of others. The freedom of everyone can, then, be
increased by the mutual acceptance of equal limits on what anyone is
entitled to do. The basic content of these limits is the exclusion of
force and fraud, so that interactions among human beings can take
place with the free consent of each party. Coercion is justified only
against someone who violates those limits.

Political liberalism cannot be understood in quite the same way,
since decisions in the political sphere must, ex hypothesi, be collective
and binding on all members of the polity. However, its foundations in
respect for individual liberty remain the same. Political liberalism
affirms the rights of individuals to choose their governors in periodic
elections through the exercise of individual and equal votes, the right
to stand for election and to associate politically as they please in order
to promote the policies and parties of their choice. Political liberalism
also involves the design of institutions that will provide some guarantee
of government accountability to the people and will limit the gov-
ernment’s power to attack or erode individual liberty. The standard
devices for this purpose have been the institutions of representative
government and the separation of the legislative, executive and judi-
cial powers.
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Liberalism and human rights

Liberalism, then, consists in the structuring of individual interactions
in society on the basis of a set of rights that require human beings to
respect each other’s liberty and equality. These rights do not have to
be expressed as natural or human rights. There are liberal theories that
defend the adoption of such rights on the grounds that societies so
organized will achieve a greater sum of utility or happiness than any
alternative social scheme. British thinkers, such as Jeremy Bentham
and John Stuart Mill in the eighteenth and nineteenth centuries, have
been very influential liberal theorists in the utilitarian tradition. The
other major source of theoretical support for the liberal organization
of society has been the belief in natural rights as developed by
innovative theorists of the seventeenth century, such as Hugo Grotius
in the Netherlands, Samuel Pufendorf in Germany and Thomas Hobbes
and John Locke in England. Human beings, on this view, have a fun-
damental natural right to liberty consisting in the right to do whatever
they think fit to preserve themselves, provided they do not violate the
equal liberty of others unless their own preservation is threatened.
This tradition may be said to have been transformed and rationalized
by the immensely influential liberal theory of Immanuel Kant at the
end of the eighteenth and beginning of the nineteenth centuries.

Nevertheless, the theories that came to dominate the nineteenth
century were utilitarian and historicist. The weaknesses of these the-
ories in upholding basic liberal rights together with a developing
scepticism in the twentieth century as to the feasibility of adequately
grounding justificatory theories of ethics and politics at all, led to the
situation that liberal societies have faced since the rise in the 1930s of
various forms of totalitarian terror. There was a strongly felt need to
reaffirm the overriding importance of basic liberal rights and indeed to
develop legal instruments whereby these rights could be given special
protection. At the same time there was little agreement on how or
even whether the belief in such rights could be theoretically justified.
The result has been the flowering of a theoretically ungrounded lan-
guage and practice of human rights since the end of WWIIL. Talk about
such rights has become the dominant form of liberal practice in
Western societies and the United Nations has committed itself to the
attempt to spread this practice around the world.
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These rights are believed, like natural rights, to be the inherent rights
of human beings. This means that individuals are entitled to enjoy such
rights by virtue of their nature and dignity as human beings. Thus, the
1948 United Nations Universal Declaration of Human Rights, which
has acquired iconic status for the contemporary Human Rights move-
ment, affirms in its Article 1 that ‘All human beings are born free and
equal in dignity and rights. They are endowed with reason and con-
science and should act towards one another in the spirit of brother-
hood.”” In this sense, human beings possess these rights whether or not
the rights are recognized in the politico-legal system of which they are
members and to which they are subject. A politico-legal system that
does not respect such rights is in violation of fundamental ethical
requirements.

A standard criticism of the natural/human rights view of inherent
rights that a human being is born with consists in asking where these
rights come from if they are not recognized in any actual legal system.
The traditional answer of natural rights theorists was that they are
aspects of a natural law that is binding on all human beings every-
where. There are two crucial features of this answer. The first involves
the claim that there are universally applicable general rules or prin-
ciples of conduct for human beings and the second that such rules or
principles have overriding moral authority. They command human
beings to respect the rights arising from these rules in all their prac-
tices and associations. With regard to the first, we will have much to
say in due course but the fundamental rule is one of equal liberty, the
rationality and utility of which each human being can grasp for him or
herself. In respect of the second, the answer given by the natural rights
theorists was that the rules’ authority came ultimately from being
commanded by God.

As we have already indicated, contemporary supporters of the
human rights regimes of the United Nations, the European Conven-
tion, and so on, tend to put aside the question of ethical justification
and appeal to the fact that these rights have been recognized by the
international community and are embedded in international legal
instruments. Thus, they are said to be grounded in actual practices.”
However, the consensus presupposed is to some degree illusory. While
all states pay lip service to human rights, some engage in massive
violations of them without compunction and others claim to interpret
the human rights in the light of their own prior ethical or religious
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commitments, such as Islamic Law or so-called Asian values. This has
the effect of severely constraining the liberal force of the UN pro-
gramme by subordinating the principle of maximal equal liberty to the
hierarchical values of traditional Islam and Asian Community. Fur-
thermore, even if there existed at the present time a genuine consensus
on the liberal meaning of human rights, the absence of any ethical
justification of the practice leaves it vulnerable to shifts in opinion.
Such shifts have occurred in the recent past in Western societies with
near catastrophic consequences and the spirit of anti-liberalism con-
tinues to exist as a strong undercurrent in them. It is for this reason
that an essential part of our object in this work is to defend as well as
explain the liberal character of the human rights regimes.

The liberal project, as we understand it then, has as its aim the
transformation of the basic structure of the separate modern societies
and of the international society they together constitute, so that they
all come to express liberal values. It should be stressed from the outset
that this is not to say that the goal is to be achieved by any means,
including military ones, nor is it to say that the substantive character
of the different societies is to be made the same. We will raise the
question of the appropriate policies for promoting the general accept-
ance of liberal values in due course, and also the issue of humanitarian
intervention, but we do not think that a policy of getting peoples to
accept liberal-democracy by bombing them into submission is justi-
fiable from either an ethical or a pragmatic point of view. With regard
to the question of the uniformity of the different societies, there is no
reason why the general acceptance of a liberal basic structure should
prevent some societies being predominantly Muslim, others Christian,
Buddhist, secular or whatever, so long as the adherents of these dif-
ferent ways of believing and living accept the fundamental principles
of liberalism by treating their own members as well as outsiders as
entitled to an equal liberty.

The range of liberal rights and values

The principle of equal liberty promotes social outcomes that are, as
far as possible, the result of individual choice under circumstances in
which all individuals can respect each other as equals. This principle
makes no sense without the supporting belief that every normal adult
human being has the capacity to decide for herself how she can best
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live her life and ought to have the right so to decide without being
subject to the coercive authority of others. This belief is perfectly
compatible with the recognition that some people are more intelligent
than others and may make wiser or better informed choices. It is,
however, to claim that such inequalities are irrelevant to the funda-
mental equality that all enjoy, which is to possess the capacity for self-
direction to a sufficient degree that it would be wrong to coerce them
to live their lives contrary to their own wishes.

We have been putting the stress, in the above remarks, on an equal
liberty as the core value of liberalism. However, both the older natural
rights theories and even more so the contemporary human rights
documents affirm other rights besides liberty rights. For John Locke,
the basic rights were to life, liberty, health and possessions, while our
stress on liberty seems to leave out the whole category of welfare, or
social and economic, rights that are generally considered now to be an
integral part of an adequate understanding of human rights. Of direct
relevance to this issue is a widely made distinction between classical
liberalism and revisionist or new liberalism. On this distinction,
classical liberalism upheld the laissez-faire economy and the night
watchman state, while the new liberalism became concerned with
ensuring that everyone enjoyed a sufficient level of social and eco-
nomic rights in order to be able to exercise their liberty effectively as
an equal member of society. In effect, the assumption the new libera-
lism makes is that the adequate development in each person of their
capacity for self-direction standardly requires a certain level of edu-
cational opportunity and social welfare, so that access to such levels
constitutes a crucial aspect of their rights to be recognized as an
equally valuable self-directing being.

In this way, the fundamental values of the new liberalism remained
the same as those of classical liberalism: namely liberty and equality.
Hence, we can still affirm the foundation of liberalism in an equal
freedom while embracing welfare rights as the necessary condition of
their adequate realization. What about the Lockean conception of
basic rights as those of life, health and possessions as well as liberty?
This suggests that life, health and possessions are to be treated as
valuable in themselves independently of their relation to liberty.
Nevertheless, we think that it is clear enough in Locke’s scheme that it
is not just life and health as such that are valuable in themselves but
the life and health of human beings who are understood as rational,
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self-directing beings and hence entitled to an equal liberty. Otherwise,
animal life and health would be seen as equally valuable as human life
and health. Furthermore, the right to possessions is justified explicitly
by Locke in terms of the right to self-preservation and is to be exer-
cised through acts of individual liberty in appropriating parts of the
earth’s surface. In other words, rights to life, liberty, health and
possessions can all be seen as implications of the fundamental value of
humans as rational, self-directing beings. This shows, we believe, that
the primary liberal values in the classical liberalism of Locke, at least,
were indeed liberty and equality, where liberty is to be understood
both in positive terms as the realized capacity for self-government and
in negative terms as not being prevented by other human beings from
doing what one chooses; but that there was space, also, even in the
thought of classical liberalism for considerations of welfare.

One can, nevertheless, identify a very broad family of liberal doc-
trines that ranges from an anarchical libertarianism at one extreme
through laissez-faire and the minimal state to the big bureaucratic
state of welfare liberalism and on to the other extreme of liberal
socialism. The first departs from more mainstream liberal theories
by rejecting the standard argument for the state, namely that it is
necessary to elaborate and effectively enforce through a legal order a
coherent system of rights based on natural rights. The liberal anarchist
believes that such state functions are better left to voluntary agencies
or self-help. The socialist form of liberalism, at the other extreme,
rejects the economic liberalism of market society altogether on the
grounds of its incompatibility with equality but otherwise affirms lib-
eral values regarding opinion, religion, movement, association, sexual
orientation, and so on. Both extremes can reasonably claim to be ver-
sions of liberalism since even their deviations from more mainstream
positions are based on appeals to the core liberal values. The view we
shall argue for is a form of liberalism that recognizes the necessity of
the state on the one hand, and the need for a substantial degree of
economic liberty together with social and economic rights on the other.

The distinctiveness and originality of liberalism

Liberalism is a theory and set of practices regarding what is a just
social and political order. As such, it is concerned with the right to
coerce persons to act in accordance with the requirements of just
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order. The mainstream liberal believes that this right is possessed by
the state. A crucial function of the just state is to guarantee to the
citizens that, if they act justly by complying with the rules of the just
state, they will not expose themselves without reasonable protection
to exploitation by the unjust. The liberal anarchist believes that the
right to coerce the unjust is possessed by each individual and that to
transfer that right to the state is to put oneself foolishly into the hands
of a potential monster. Most liberals, however, believe that they have
found a method of taming the monster and making it serve the liberal
idea.

The distinctiveness and originality of liberalism, then, can be
understood as an attempt to restrict the area of human life that is
subject to justified state coercion to a much greater extent than
alternative conceptions of the just state. This is expressed in the liberal
idea of maximal equal liberty. It allows individuals to decide for
themselves or in voluntary association with others, to the greatest
extent possible, how they will live compatibly with everyone else
enjoying an equal right. The most obvious way in which the liberal
and the variety of anti-liberals are opposed is in the sphere of freedom
of religion and of thought and expression more generally. The liberal
holds that the belief in and practice of one religion is perfectly com-
patible with the freedom of all others, provided that none requires its
adherents to forcibly convert, subordinate or kill the followers of other
religions. Such requirements clearly violate the principle of equal free-
dom and cannot be permitted within a liberal scheme.

The partisan of the aggressive religion will, naturally, seek to act on
what he believes is part of the true religion and hence to coerce non-
believers. But even without such explicitly domineering elements in
a religion, its illiberal practitioners may believe that it should be
enforced on others as the common faith of a political community. This
may be because it is held to be the true faith and because it is believed
that it is wrong to allow people the liberty to live in error. As the early
Christian philosopher, St Augustine, said: ‘There is no worse death
for the soul than the liberty to err.”* An alternative justification for
coercion in matters of religion is that agreement on religious values
and practices is essential to the unity and identity of a political com-
munity. This view doesn’t involve the belief that the religion is true but
that it is the necessary cement to hold people together in a common
political life without which they would not form a coherent body at



Introduction: what is liberalism? 9

all. In addition, such an enforced scheme provides a hierarchy of values
and authorities through which the members of the community can learn
to subordinate their selfish interests to the good of the whole.

The liberal rejects these claims. Truth in these matters is too
uncertain to justify coercing others and in any case the unbeliever is
not as such harming the faithful unless unity of religious belief and
practice is essential to a community’s existence. However, the liberal
denies that political unity depends on the maintenance of a consensus
on such disputed issues. It is not that the liberal believes that con-
sensus is altogether unnecessary, but rather that a consensus on liberal
values is possible and that this consensus allows everyone to practice
their religion within the limits of an equal liberty.

What is true of religious disagreement applies also for the liberal
to disagreement over other substantive values and ways of life. The
liberal demands agreement on certain higher order or ‘thin’ values,
namely the scheme of equal liberty, but this permits disagreement on
substantive values such as different conceptions of the religious life, of
non-religious or secular lives directed at pleasure or achievement, art
or play, self-assertion or serving others, knowledge or wealth. The
liberal is a pluralist in respect of such values. There are many different
human goods and ways of life and there is no objectively determined
hierarchy of values that subordinates some to others. So, it is wrong
to base the state’s coercive order on the superiority of one of these
substantive conceptions of the good life for human beings. Liberalism
is the idea that people should be free to choose what values to pursue
in their lives provided that they pursue them within the limits of an
equal liberty.

On this view, there will always be a bedrock of liberal values in a
liberal community that underlies and constrains the choices that its
individual members make. These are liberty and equality and the
fundamental respect for human beings as autonomous choosers that
grounds their entitlement to an equal freedom. This agreement on a
scheme of co-operation that permits people to live together in peace
while disagreeing over substantive questions of religion and other
values is indeed the essential point of liberalism as a distinctive form
of social and political order. Liberalism holds, first, that human beings
do not need to construct the necessary socio-political consensus for
community on such divisive bases as religion. This leads to devastating
conflicts and unnecessarily high levels of coercion and suffering.
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Liberalism holds, second, that it is in any case wrong to coerce people
in these matters because such coercion does not respect their nature
as free choosers. The value of each as a free chooser is an integral part
of whatever value is chosen insofar as what is chosen is due respect.

Liberalism and the subjectivity of value

It may look as though liberalism, as we have been presenting it, involves
a subjectivist conception of value. What is valuable is whatever is
chosen by individuals in the exercise of their lawful freedom. This
apparent subjectivism may be repugnant to some people. However, in
the first place, what is chosen in violation of lawful freedom is not
valuable. Liberals should hence not think that their own fundamental
principles are a matter of subjective choice. They should believe in the
objective superiority of their conception of the realm of higher order
or ‘thin’ values on which legitimate political coercion is based. If they
did not believe this, they could not justify liberal coercion with a good
conscience. They could at most say that, as liberalism is the dominant
belief in our community and community has to be based on some kind
of coercive order, then we can impose it on everyone. But, this pro-
vides no ground for defending liberalism should the community move
towards anti-liberalism or even should the anti-liberal minority seek
to win power and impose its conception of order. For the appeal to
the majority is only an invocation of superior power, unless backed
by some set of reasons, that the minority could prove wrong.

In the second place, liberals should not be subjectivists even in
respect of substantive values. What they should be is pluralists in
respect of values. A pluralist believes that there exists a range of
objective or natural goods for human beings. These are the goods
through the enjoyment of which human beings can lead flourishing
lives. This enables us to be confident in asserting, for instance, the
worthlessness of a life of compulsive gambling. Nevertheless, there are
many different valuable lives that human beings can lead and there is
no unique ranking or combination of values that individuals must
choose if they are to live well. On the contrary, it is up to the indi-
vidual to choose which of the range of human goods to pursue or to
what extent to pursue them. The list of such goods standardly includes
love, beauty, art, friendship, family, knowledge, play, pleasure, achie-
vement, wealth, health, and so on. Liberty, equality and autonomy are
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the higher order values, essential to liberalism, that are not subject
to choice on the same basis, since they structure the way in which the
other values may legitimately be pursued. The cultivation of art, love,
friendship, and so on do not justify one in violating the basic rights
of others.

Equal liberty in the economic sphere

The idea of an equal liberty in respect of religion and belief more
generally is that of individuals adopting ways of believing that do not
limit the liberty of others. Each way of thinking is independent of the
others in the sense that the practice of one does not restrict the
practice of the others. Such independence does not mean that each has
no interest in or interaction with the other ways. They may, quite to
the contrary, be engaged in intense discussions and debate but only on
the basis of free co-operation and exchange. Yet such a model of equal
liberty cannot apply to economic liberty, understood as liberty of
access to and control over economic resources. Since these resources
will standardly be limited at any one time relative to the number of
human beings seeking to control them and to their level of technology,
equal liberty cannot mean that each individual can appropriate as
much as he wants, provided he does not use force or fraud, without
limiting the access of others. There must be more elaborate rules for
determining what is to count as equal liberty in this sphere. The ori-
ginal natural rights theorists who thought about this subject, in par-
ticular John Locke, conceived equal economic liberty as beginning
with individual appropriation of unowned nature. Locke makes such
appropriation subject to the condition that enough and as good of the
resource appropriated was left for others and that no resources were
allowed to rot or go to waste. This would appear to restrict individual
accumulation of property holdings severely, but Locke argued that the
voluntary agreement to introduce money values into exchange per-
mitted large and unequal individual accumulations that satisfied the
no waste condition and also made it possible through gains in labour
productivity resulting from capital accumulation for everyone to be
better off than they were in the original pre-monetary situation. Thus,
inequality of control over resources is justified, partly on grounds that
it was the consequence of actual voluntary agreement to introduce
money as a medium of exchange and store of value and partly on
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grounds that no one could reasonably object to the improvement in
his standard of living that it creates.’

If we express this view in more general terms, we can say that it
conceives economic liberty in terms that permit indefinite individual
accumulation provided that no one falls below a level of welfare that
they could have enjoyed in a primitive initial situation in which each
appropriates some unowned resources and there is enough to go round.
Provided all subsequent economic transactions are just on the basis of
these principles and inheritance is allowed, the existing holdings of
property will be just. However, since the history of property acqui-
sition and transfer does not correspond to this story at all closely, to
say the least, but has proceeded through high levels of violence and
massacre, the present distribution of holdings cannot possibly be jus-
tified by these arguments.

There are various other possibilities of conceiving equal liberty in
this sphere: (i) economic liberty based on existing holdings with
inheritance allowed but with a degree of equality of opportunity and a
welfare state (this is more or less the position adopted in contem-
porary liberal states); (ii) economic liberty with no inheritance but
based on initially equal holdings for all members of each generation;
(iii) equality of outcome or welfare. The latter will involve minimal
liberty in production, since collective control over resources will be
necessary to secure equality of outcome. This is in effect economic
socialism. No doubt any of these general programmes can be carried
out in different ways, in different combinations and to different
degrees. It is also the case that the range of disagreement in this sphere
is due to the fact that liberty and equality are in serious conflict within
it, arising from the scarcity of resources together with the possibility of
making gains from trade. Given any initial distribution of resources,
the freedom to trade will tend to make some better off even if no one
is worse off. Even if one starts off with an equality of holdings, eco-
nomic liberty will quickly disrupt it. Hence to maintain equality,
liberty must be restricted.”

The political resolution of liberal disagreement

What is to count as an equal liberty in respect of the economic sphere
is, then, a highly contested issue and a major part of liberal politics.
Other presently contested areas within liberalism include the rights of
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minority groups who may be disadvantaged relative to the majority
not by their poverty but by their culture. Some of the problems of
minorities can be surmounted through considerations of economic
equality. But if their internal culture is illiberal, equality of treatment
for them as minorities will perpetuate what are injustices from a lib-
eral point of view. In such cases, the liberty of the group to follow its
traditional culture conflicts with the entitlement of its members to be
treated as free and equal individuals in a liberal community. This is
a problem that is not only internal to liberal states but also one for
the international society of states insofar as it is seeking to promote
respect for liberal human rights throughout the world.

Thus, when we spoke of a necessary consensus on liberal principles
as the basis for a viable political community, we did not suppose that
there are not substantial and long-standing disagreements within the
liberal point of view. Nevertheless, the standard liberal method for
containing and resolving such conflicts by peaceful means is through
constitutional arrangements which guarantee basic rights to freedom
of association, movement, thought and expression, to political repre-
sentation and periodic elections, while allowing disputed areas to be
settled by majority voting. There is, then, a consensus on the basic
rights and procedures within which disagreements over the best
interpretation of the fundamental liberal principles can be debated
and resolved peacefully.

The equal worth of human beings and the value
of individuality

Liberalism, as we have said, is, in its standard non-anarchist form,
a type of coercive political order that justifies itself as minimally
restricting people’s choices under conditions of treating each other as
equally worthy autonomous beings. Still, many around the world see
the values of liberty, equality and autonomy that liberalism commits
itself to as highly contentious. Apart from the objections raised above
regarding the possession of the true doctrine and the need for unity,
some people do not like the idea that human beings should be as free
as possible to govern their own lives because they do not believe that
most of them are capable of making responsible choices and hence
they reject the idea that human beings are equally worthy through
their possession of the capacity for autonomy. They believe that most
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human beings need to be subject to those wiser than themselves and
that the best scheme is one in which society seeks to develop the
capacities of the superior sort of person to make judgements about the
good and to guide and rule the others on that basis. This was the view
of Plato and is the practice of those Islamic states that give a special
place in their constitution to the most renowned Islamic scholars.”

Liberals should accept that autonomy is a matter of degree and
that some people possess a higher degree of autonomy than others.
They can even agree with Plato that the highest degree of autonomy
involves philosophical reflection on and understanding of the grounds
of ethical life. However, they must reject the Platonic conclusion that
therefore the philosopher should rule. Instead, they believe that every
normal adult person possesses the capacity for autonomy to a suffi-
cient degree to count as an equal member of society enjoying the
same basic civil and political rights. What is required by this sufficient
degree of autonomy is the capacity to take responsibility for one’s life
in its various aspects by making the choices that govern it. Thus,
one needs to be able to make responsible decisions regarding one’s
employment, one’s sexual life, one’s religious and other associations
and the political party one supports. No doubt, people make mistakes
and everyone needs advice. But the issue is whether these central issues
in a person’s life should be ultimately in the hands of an authority
such as parents or religious, philosophical or political guardians of
some traditional ‘true way’, or indeed of some new ‘truth’, rather than
up to each individual to decide for himself. The liberal believes that,
even allowing for the propensity to make mistakes, it is both better
and right that each person possess this responsibility. It is better
because, thereby, persons have to develop their inherent capacity to
take responsibility for their lives. They are, as it were, thrown into the
world and have to learn how to swim in it with the help of their
family, friends, schools and other associations.

Yet, the decisive point is that it is right that everyone should have to
face this responsibility because they are ultimately a value in them-
selves. A person is born into some family, resident in some society and
is standardly deemed to have some rights and duties arising from
membership of these groups. But the liberal rejects the view that
individuals exist solely as group members to fulfil the ends and
maintain the values of the group. Individuals are in their own separate
reflective lives necessarily ends for themselves. They have individual
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destinies that constitute their unique place in the world. Even if one
believes that human beings are the creation of God and responsible
to God for how they live their lives and that there is an after-life in
which this accountability is made actual, the individual’s unique des-
tiny is only, thereby, extended to a future place. As possessors of unique
destinies that are, from the individual’s point of view, not determined in
advance and are therefore ones for which they must believe themselves
to be responsible, their existence serves no end external to it. It has
its value in itself. This is the meaning of individuality. It is not to be
conceived as a selfish, self-centred view of human life. It should be seen
rather as realized through individuals’ enjoyment of some combination
of the natural goods through the possession of which humans flourish.
Their pursuit of these will necessarily bind them directly or indirectly to
others, while their liberal commitments will require them to respect and
promote others’ individuality.

Individuality is not incompatible with a religious point of view
either. From that perspective, individuality is a central feature of the
human being as it has been created by God, and in creating it, God
must have wanted us to realize it in our lives. We do realize it by
taking responsibility for them. In that sense, liberalism as the social
and political form through which individuality is best realized is a
better expression of a religious conception of human life than earlier
and illiberal views.

It may be thought that this understanding of the value of an indi-
vidual life is incompatible with that form of liberal justificatory theory
that has been particularly prominent in British thought — namely
utilitarianism. On a crude utilitarian view, the value of an individual
life consists in its contribution to the general utility. However, liberal
utilitarians believe that the best way to promote the general utility is
through the establishment of the standard liberal rights. These rights
make no sense unless individuals have the capacity to take responsi-
bility for the main aspects of their lives, and it is better for them on the
whole and thus for the total utility if they are required to develop that
capacity in order to flourish. The rights and associated capacities
enshrine the value of individuality, as J. S. Mill fully realized in his
book On Liberty.® For, taking responsibility for one’s life under the
aspect of liberal rights is to treat one’s life as a value in itself, however
much that value may be realized in service to others or the general
good. In effect, the utilitarian justification of liberal rights requires
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that the general utility be pursued indirectly through the organization
of society on the basis of respect for individuality. The worry that the
utilitarian theory still presents is whether that respect for individuality
and its rights can be made adequately secure against being trumped
by the general utility.”
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1 The contextual origin of liberal
thought and practice

The relative and universal value of liberalism

What we have so far said about the nature of liberalism suggests that
we are committed to a simple liberal universalism: it would be better
for human societies to organize themselves through liberal forms at
all times and places. But such a claim looks fairly implausible. It is not
at all clear that liberalism has much relevance to small-scale and face-
to-face societies such as tribal or peasant forms of life. It seems much
more sensible to say that liberal ideas and practices arose in a certain
context and that they are primarily relevant to and realizable in
contexts of the same type. Its original context was the series of events
occurring in Europe, in the first place, from the sixteenth century and
associated with the rise of the modern sovereign state, the develop-
ment of market economies and the emergence of devastating and
unresolved religious conflict. Liberalism is undoubtedly a European
product but it is a product of European developments that have spread
throughout the world and hence, even on the contextualist view, have
made liberalism relevant, and in our view justifiable, on a universal
basis. Every society now enjoys or seeks to acquire the institutions
and rights of sovereign statehood and a dynamic economy and is also
marked by some degree of ethno-cultural or religious diversity.

It is true that liberalism involves a mode of thinking that can be
crudely called individualist. It requires its adherents to be able to think
of themselves ‘abstractly’, as having interests and worth as undiffer-
entiated individual human beings in relation to other such individuals
as well as ‘thickly’ characterized in terms of their place and function
in society or their religious affiliation or ethno-cultural identity." We
say ‘crudely called individualist’ because we believe that the liberal
individual’s abstract and general self-understanding as undifferentiated
individual human being, in order to have ethical content, necessitates
the idea of a community of such beings based on their mutual respect
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as equals. Nevertheless, insofar as this form of thinking is inherent in
liberalism as a successful practice, it may be held that it is a peculiarly
European response to the political and economic developments of the
early modern age based on its own intellectual traditions and as such
is not assimilable by other ‘non-individualist’ cultures.

We do not believe this.

We believe that the ideas of liberalism are better ways of thinking
about the fundamentals of human nature and human relations than
alternatives and hence that they are in principle universal ‘truths’” that
are capable of being understood and endorsed by sufficiently reflec-
tive persons in non-Western cultures. The emergence of these ideas
in seventeenth-century Europe involved a substantial transformation
of Western intellectual traditions and just such a transformation is
required in non-Western culture for the full domestication of libera-
lism in them. We do not think that there is any reason to suppose such
changes are not possible, even if it must be admitted that the transition
to the new mode was facilitated in Europe by its being a purely
indigenous creation and also by certain ‘individualist’ ideas developed
in Renaissance and Protestant thought.”

We want to say, then, both that liberalism expresses universal
‘truths’ and that it is to be understood as primarily relevant to certain
political and socio-economic conditions that are characteristic of the
modern age. How can we affirm both? The universal ‘truths’ are that
human beings are fundamentally free and equal and that a society that
does full justice to their nature must be based on the mutual respect of
its members as free and equal. Such freedom and equality underlies
the thicker social identities through which human beings in all types
of society perceive and express their ethical relations to others. But
in small-scale, tribal face-to-face societies the political, economic and
social conditions do not exist for their members to be able to grasp in
their ordinary experience of social relations the relevance of the liberal
ideas. The conditions under which such representation of liberal ideas
in practice can be most readily achieved are the ones we have men-
tioned above: the modern sovereign state, the market economy and
religious or ethno-cultural diversity. The crucial relevance of the
sovereign state is that it subjects all individuals equally to its sovereign
rule, even if it allows unequal ranks for utilitarian purposes. The
market economy is itself economic liberalism in practice: namely, the
determination of economic outcomes by the free exchange of goods
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and services by persons with fundamentally equal rights (although not
to equal things). Religious toleration also is (at any rate potentially) an
expression of the liberal idea of equal freedom. In small-scale soci-
eties, the political and economic relations contain no such abstract
institutional elements in which the ideas of freedom and equality can
be perceived to be embodied. Ideas of justice and right are directly
realized in the age, gender and family roles that constitute the social
structure. The abstract ‘truth’ of human beings’ free and equal nature
has and could have no effective resonance in such a society’s organi-
zation, although it can be represented to them in religious terms as
the equality of all human beings in God’s eyes and their individual
responsibility for the salvation of their souls, as in the Christian and
Islamic traditions.

Attempts to incorporate such small-scale societies within liberal
structures of the rule of law and individual rights are likely to be dis-
astrous, as we have seen in the experience of aboriginal societies in
modern liberal states.” This line of argument against the universal
relevance of liberalism, however, does not apply to large-scale modern
societies organized through sovereign states and industrial economies,
even if their intellectual traditions are illiberal. The problem for them
in adopting liberal practices is not solely institutional but also intel-
lectual. They have to reform their modes of thinking — whether Islamic,
Confucian, Hindu or whatever — in order to create liberal forms of
these traditions. We discuss some of the difficulties in attempts to do
this in Chapter 10.

The point of this chapter and the rest of Part I is to provide some
degree of historical and theoretical depth and understanding to the
study of the UN regime of human rights in Part II. More particularly,
the aim is to show the special relevance of liberal ideas to the new
forms of domestic and international society that arose in Europe in
the course of the sixteenth and seventeenth centuries. We believe that
rights-based liberalism has an exceptional ethical affinity with the
form of the modern sovereign state and that the international form of
sovereign statehood is a direct expression of the liberal idea as applied
to states as individual units. The attention we give to early liberal
natural rights theory both at domestic and international levels, then,
reflects our belief in the importance of theory in understanding the
normative implications of these regimes. The present chapter focuses
on the domestic dimension of the sovereign state; Chapter 2 gives a
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historical sketch of the emergence and evolution of the so-called
Westphalian society of sovereign states up to the UN, while Chapter 3
is concerned with the liberal universalist foundations of that society
and the developing liberal universalist practices in it, which we see as
coming to a kind of fullness in the contemporary UN regime.

The rise of the modern sovereign state

The modern state is a politically independent, self-governing society
that concentrates the major regulatory and enforcement powers over a
definite territory and its population in a central institutional structure.
These powers came to be identified in the course of the seventeenth
and eighteenth centuries as the legislative, executive and judicial
powers of the state. The institutional structure through which the
powers are exercised is conceived as an impersonal public power that
is independent of the magistrates who wield it at any one time. Of
course, the institutions have to be run by persons assigned to the
appropriate offices but the offices exist as a structure of government
prior to the appointment of the magistrates. The state is the whole
independent society as organized and governed in this way and the
governing officials are its servants. This state claims to be the guarantor
of law and order in its territory and for its people. Without the state
there is only anarchy. It is sovereign or supreme power, since it alone
is the creator and source of legitimate order within its realm. Other
bodies may exercise powers only through its authorization or consent.
Thus, although the state may create distinctions between subjects and
bestow privileges on some, all subjects are, nevertheless, fundamentally
equal individuals before the state’s authority. As sole source of political
authority within its territory, the state is also necessarily externally
sovereign. This does not mean that it must claim superiority over all
external bodies, but rather that it can acknowledge no superior to
itself with regard to its own territory and policies and thus cannot
permit any external power to intervene in its control of these.’

The sovereign state clearly needs some person or body of persons
to exercise this sovereignty, set the state in motion and determine its
direction: the king, the people or some elite section of the people or, as
in the version that evolved in England, the king in Parliament. In this
sense, the king or the people or the king in parliament can be said
to be sovereign. Whoever is sovereign is the ultimate political legal
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authority in a territory. But this sovereign must exercise authority
through the impersonal structures of sovereign government and not as
a personal possession.

States understood in this way emerged in Europe, first of all to some
degree in Renaissance Italy, but more clearly in western and northern
Europe, in such places as Spain, France, England, Sweden and the
Netherlands, in the course of the sixteenth and seventeenth centuries.’
The process by which these states came into existence involved the
elimination of the autonomous judicial, fiscal, military and police
powers, both of feudal lords and self-governing towns, and the sub-
jection of all to national courts, national economic and taxation
policies and a nationally organized military force. The impetus in this
process was the desire and need of kings to acquire greater fiscal and
military power both vis-a-vis internal challenges to their authority but
especially with regard to external threats to their power from other
sovereigns. The towns were more sympathetic to the royal power than
to the feudal lords and on the whole were willing to support it in its
struggle to impose order on the feudal anarchy in the interests of trade,
even though at the same time they sought to resist the encroachment
of the centralizing monarchs on their own traditional self-governing
rights. This three-way struggle led to a significant transformation of
the feudal regime throughout Europe as a stage in the development of
a more orderly and sovereign state through the co-option of the feudal
aristocracy and the representatives of the towns in national assem-
blies, parliaments or diets.”

The system of rule by estates was hardly a stable one since it pro-
duced two power centres in king and parliament. The estates wished
to preserve the privileges of their towns and fiefs while the king sought
to establish a uniform system of justice and administration and to
pursue economic policies that promoted the wealth of the country as a
whole at the cost of abolishing local rights and powers. This struggle
between kings and parliaments was resolved in most countries in
favour of the monarch as the sovereign state consolidated itself in
monarchical form. There were, of course, exceptions: the most notable
being the English Parliament at one end of the continent and the Polish
Sejm at the other. The success of these two assemblies in maintaining
or expanding their power had completely opposite consequences for
their respective states; in the former case, Parliament took over and
completed the task of creating a modern sovereign state that rose to
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extraordinary prosperity and power in the course of the eighteenth
and nineteenth centuries, while in the latter the Polish nobility suc-
ceeded only in weakening the kingdom relative to its competitors,
leading to its temporary disappearance at the end of the eighteenth
century.”

The centralizing drive of the monarchies, however, would have had
little effect had not the economies of the late middle ages become
increasingly prosperous, thus making it possible for the monarchs to
boost their tax revenue and at the same time producing a larger body
of entrepreneurs, particularly in England and the Netherlands, whose
interests also lay in the destruction of the trade-restricting powers of
the self-governing towns.

What made it particularly important and convenient for the king
to acquire more resources were major military developments that
occurred in Europe in the sixteenth century. These developments
consisted, on the one hand, in the invention of the musket and pike
and of greatly improved artillery, and, on the other hand, in the changes
in tactics and organization necessary to make effective use of these
devices. The combined use of musket and pike annihilated the heavy
cavalry of the feudal knights while the new artillery destroyed their
castles. These changes also required systematically trained professional
armies and military bureaucracies for their organization. Such armies
could be afforded by rulers only if they could increase their resources
substantially. However, once acquired, they dramatically altered the
balance of power between the king and the other estates.’

Furthermore, once this process had gone some distance in one
country, thereby increasing the ruler’s power and independence relative
both to other rulers and to nominal overlords such as the Holy Roman
Emperor, strong pressure was placed on other rulers to embark on the
same process of expanding and consolidating their domestic power.
Only thus would they be able to protect their dynastic interests against
their external competitors. The internal and external processes clearly
fed off each other in a way that led to the emergence of a set of verti-
cally divided independent sovereign states, replacing a horizontally
divided European-wide society of different ranks with the various
kingdoms, principalities, self-governing cities and endless fiefdoms
constituting so many administrative divisions under the overlordship
of Pope and Emperor.'”
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The centralized modern state was not inherently liberal in its social
or political form. Politically, the dominant regime was that of a
monarchy conceived as more or less absolute in its powers. Socially,
the modern state was generally mercantilist in economic policy rather
than liberal and few such states showed much interest in religious
toleration: the precursor of a more general social liberalism. Never-
theless, by concentrating power in central government and destroy-
ing the autonomy of rival bodies, the modern state did bring about the
socio-political conditions under which liberalism could flourish. This
is because a liberal society is one whose members are understood to
be free and equal persons interacting in the pursuit of their natural
interests through voluntary associations, and non-voluntarily subject
only to the coercion of the state. It is, thus, essential for such a society
that there should be no persons or groups, other than the state itself,
with the power to subject others to their will without their consent.
By eliminating the power of the feudal nobility and the domination of
the self-governing towns, the modern state freed individuals for mem-
bership in a relatively undifferentiated national society.

Furthermore, insofar as an essential attribute of the modern state
is conceived to be that of sovereignty, one can see an affinity between
liberal modes of thinking and the modern sovereign state. The doc-
trine of internal sovereignty, as developed by Bodin in the sixteenth
century and Hobbes in the seventeenth, held that, for a state to exist,
there must be a final authority within a territory and over its population
from which the legitimacy of the laws and institutions of the society
derive. The final authority is necessarily absolute since, were it to be
subject to certain conditions of which it was not itself the final judge,
there would be no means of authoritatively resolving a dispute between
it and its subjects over whether those conditions had been satisfied."’
There would be a void in the structure of lawful authority that would
sooner or later bring the edifice down. As a consequence of this view,
subjects necessarily face the sovereign as a collection of equal and
undifferentiated individuals. Although the sovereign can through its
legislative will establish hierarchies and distribute privileges (with a
view to the common good) which differentiate citizens among them-
selves, there are no natural ranks or privileged bodies whose inherent
rights the lawgiver must respect. The pre-legislative position of the
subjects, so to speak, is that of an undifferentiated equality.
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This conception of political society as comprised of a collection of
equal individuals held together by their common subjection to a sov-
ereign authority was also how the proto-liberal seventeenth-century
natural rights theorists conceived the state, although they understood
much more by the notion of equal individuals than was presupposed
by the doctrine of sovereignty. This is not to say that either the doc-
trine of sovereignty or that of natural rights swept the board. Various
combinations were possible, including that of sovereignty and the
divine right of kings: a compound popular among absolutizing mon-
archs.'” In England where the struggle for control over the new cen-
tralized state did not lead to royal absolutism but, after much conflict,
to a shared sovereignty between king and Parliament, the theory of
mixed government received much support. This latter theory could be
combined with a natural rights doctrine, as in John Locke’s thought,
but it was also a central theme of a republican doctrine, refurbished by
Machiavelli, and tracing its ancestry back to the ideas of the repub-
lican city-states of the ancient world and in particular to Rome."?

The development of market economies

A pure market economy is one in which owners of land, labour and
capital are free to enter into whatever agreements they please, subject
only to the requirement to respect the person, property and contractual
rights of others. A completely free market in these factors of pro-
duction would not allow state-imposed restrictions based on concern
for the health, safety and well-being of producers and consumers. It
would leave it up to free individuals to make whatever arrangement
they liked. However, the market economies we now inhabit are
hedged around with legal constraints and protections regarding such
matters and many of these are no doubt well-justified from a liberal
point of view that embraces the social and economic rights of persons.

Prior to the rise of market economies, medieval Europe possessed an
agricultural economy in which land could not be freely bought and
sold and labour was owned by the feudal lord and tied to the land,
and a manufacturing regime in the self-governing towns, in which
terms of entry into and exercise of a trade or industry were controlled
by monopolistically inclined guilds of producers concerned with
protecting their own local interests.'* The connection between market
economies and liberal thinking is self-evident. Market economies
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directly express liberal values in the economic sphere: free and equal
individuals interact in pursuit of their economic interests on the basis of
voluntary arrangements. So, it is reasonable to suppose that the growth
of free labour, land and capital in Europe in the period from the fif-
teenth to the seventeenth centuries contributed substantially to the
emergence in the seventeenth century in the theorists of natural rights
of a more generalized liberal way of thinking about human affairs.

The growth of a national market economy from the fifteenth century
was particularly marked in England and above all in the Netherlands,
whose extraordinary economic and political success in the late six-
teenth and seventeenth centuries made it the envy of, and model for,
its neighbours."”’ Indeed, these two countries became the main sources
of the new liberal thinking. The modern state was also promoting
economic development as a by-product of its hostility to the autono-
mous powers of towns and nobles. So, the freedom-seeking capitalists
were often happy to ally themselves with the royal power in its drive
to eliminate its rivals. Nevertheless, the policies pursued by the new
states were more mercantilist than liberal. The state’s aim was, indeed,
the promotion of national prosperity by encouraging free trade and
industry domestically for the most part, but its central focus was on
boosting export trade, restricting imports and capturing foreign
markets in the belief that this would secure full employment at home
and hence maximize national output. To this end, it was willing to
grant monopolies to favoured capitalists.'® The classical liberal eco-
nomic theory, in which free trade internationally as well as domes-
tically is seen as the best means of advancing national prosperity and
power, only makes its appearance in the eighteenth century in the
famous work of Adam Smith.

Religious diversity and religious conflict

In 1517, Martin Luther pinned his famous ninety-five theses attacking
Catholic practices and beliefs to a church door in Wittenberg, thereby
starting the process that led to the massive split in the Christian
Church in the West known as the Reformation. The new Protestant
version of Christianity achieved widespread popularity in most of
northern Europe and was willingly embraced by rulers anxious to
affirm their complete independence of the religious and political
overlordships of Pope and Emperor.
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The medieval Catholic Church had never recognized the liberty of
the religious conscience. It had regularly persecuted heretical beliefs
through the coercive arm of the state, not so much in order to compel
belief but rather to stop the propagation of false doctrine and the
corruption of weak minds.'” It now sought to suppress Protestantism
through the medium of sympathetic rulers, in particular in France and
in the Spanish Netherlands. In the Netherlands, the Protestants rose
in revolt and after an eighty-year war succeeded in being recognized
as an independent state at the Peace of Westphalia in 1648. In the
meanwhile, many horrendous massacres of Protestants by Catholics
and of Catholics by Protestants had taken place. In France, after the
massacre on St Bartholomew’s Day in 1572 of many Protestant not-
ables lured to Paris for the celebration of the marriage of their leader
Henry of Gascony into the royal family, they too rebelled and there
followed a series of merciless butcheries by both parties. The hostili-
ties between Catholic and Protestant powers culminated in 1618 in
the Thirty Years War fought on German territory but involving also
the Catholic and Protestant states of the Holy Roman Empire of the
German Nation, Denmark, Sweden, Spain and France. The normal
losses of warfare to the German people through thirty years of more or
less continuous fighting were compounded by the atrocities regularly
perpetrated by both sides, leaving Germany devastated and exhausted.

It has to be said that the Protestants were not simply reacting
to persecution by the Catholics. The main reformed churches, the
Lutheran, Calvinist and Anglican, were as ardent persecutors of those
who did not accept the ‘true’ faith as the Catholics. Calvin, in par-
ticular, instituted in Geneva an exceptionally intolerant system of
religious and moral regimentation. Nevertheless, the Reformation did
have a profound effect on the development of religious toleration both
indirectly and directly.'® Religious toleration can be understood as the
template for liberal social freedom generally. Its principles require that
strongly opposed parties of believers agree to live together on terms
which abstract from the content of their disagreements, so that each
party allows the other to live freely in accordance with its beliefs.

The indirect influence of the Reformation on the movement for
religious toleration came about because of the widespread revulsion at
the huge and continuing scale of the religiously inspired carnage.
Several parties were formed aimed at bringing about a reconciliation
and mutual toleration between the churches on the basis of their
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common adherence to a minimum set of Christian dogmas, either by
appealing to the simplicity of original Christian faith or simply as
a pragmatic measure. The former were the humanists, the most
important of whom was Erasmus of Rotterdam, while the latter were
the Politiques, especially influential in France in securing the Edict of
Nantes in 1598, which established a measure of toleration for the
French Protestants, but also in the Germany of the Peace of Westphalia
and in England in promoting the Toleration Act of 1689 which rec-
ognized the right of public worship of non-conformist (non-Anglican)
Protestants.'”

The direct influence of the Reformation on support for toleration
came from the radical Protestant sects such as the Anabaptists and
Baptists, Socinians and Unitarians. These interpreted Luther’s indi-
vidualist principle of the priesthood of all believers literally, con-
ceiving the churches either as voluntary associations of believers or as
a broad organization inclusive of all Christian opinion. Luther’s
principle affirms the crucial importance of each person’s direct rela-
tion to God unmediated by a special priestly class. It looked as though
it should undermine the authority of organized religion and lead to the
acceptance of diversity of belief. The radical sects were persecuted by
both Catholic and the main Protestant Churches, but nevertheless
acquired many adherents in England and America in the course of the
seventeenth century.”’

The main natural rights theorists were directly involved in these
concerns. A central plank of their argument was the naturalness of
radical disagreement between human beings over religion and their
idea of natural law was that it constituted common ground in
abstraction from areas of disagreement. Thus, they supported a mini-
malist view of Christian dogma and both Pufendorf and Locke wrote
widely read works specifically on toleration using an argument from
natural liberty.”" On Locke’s view in his famous and influential ‘Letter
Concerning Toleration’ of 1689, the state is concerned with the
external acts of human beings and not with the care of their souls and
hence has no right to restrict individuals’ liberty in matters of faith.
Churches are to be understood as voluntary societies for the public
worship of God. Their members do not surrender their natural liberty
in matters of religion to their church and so the church has no right
to coerce its members beyond that of expelling them for appropriate
reasons.”” Furthermore, our knowledge of the truth in religious matters
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is too uncertain and incomplete to justify us in holding that we are
right and the others wrong. Human beings sincerely differ about these
issues and only toleration of the differences will bring public peace
and reflect true Christian charity. Nevertheless, Locke does not accord
tolerance to atheists, since they would not be bound by their promises,
or to religions that owe allegiance to a foreign prince (Catholics,
Muslims), since that would be incompatible with the right of their
own sovereign, or to sects that are subversive of the social order.”’

Seventeenth-century natural rights theories
and their liberal character

We shall now embark on an account of the development of natural
rights theorizing in the seventeenth century, with a view to bringing
out what we take to be its inherently liberal character. However, we
should not suppose that liberalism emerges in a fully developed form
in these theorists. For one thing, they are not democrats, and while
there are good reasons for distinguishing liberalism as a conception of
the organization of social and economic life from democracy as a view
of the organization of politics, the fundamental egalitarianism of lib-
eralism would seem to find its natural political expression in democracy.
So, the undemocratic character of the seventeenth-century natural
rights thinkers must surely count as a limitation on their liberalism.
Furthermore, while they developed the fundamental approach of a
rights-based liberalism to liberal practices such as the freedoms of
belief and private property, they do not by any means understand
these freedoms to have the same extent as later, generally accepted
doctrines of liberal toleration and economic liberalism.

The major theorists of natural rights in the seventeenth century were
all northern European Protestants: Hugo Grotius of the Netherlands,
Thomas Hobbes and John Locke of England and Samuel Pufendorf
of Germany. They developed a new understanding of the idea of a
natural law that was to serve as the foundation of a legitimate social
and political order. The new interpretation contained the elements
and basic strategies that have come to be called liberalism.

What the seventeenth-century theorists invented was an individu-
alist doctrine of natural rights. The language of natural rights they did
not invent. The original Latin term translated into English as natural
right was jus naturale. This term was first used by Roman political and
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legal theorists such as Cicero and became a central part of the moral
and political theory of medieval Christianity.”* The traditional view
of natural right was a non-individualist one that we shall call holist.
On a holist view of rights, persons possess rights only insofar as they
are fulfilling a function in a larger whole. An example of a holist
conception is the right of a judge to sentence persons convicted of a
crime to certain punishments. This is a rightful power that the judge
has, not as an individual human being, but by virtue of his occupying
a role in the legal system. Of course, the judge’s right is not a natural
or human right but one arising from the organization of a particular
legal order.

Pre-modern moral and political theorists of natural law have a
holist conception of natural right. An enormously influential medieval
Christian expression of such a view was that of St Thomas Aquinas.
Aquinas’ account of natural law is contained within a vision of a
hierarchically ordered universe consisting of many different kinds of
being. This is the Great Chain of Being, stretching from God at the
apex through the angels, human beings and down to the varieties of
animal, vegetable and inanimate being. God created all things to work
harmoniously together and this is expressed in his eternal law by
which the nature and essential activity of every kind of being is
established. Everything happens according to his will and since God is
the greatest good, he created all things to be good and to seek the good
in conformity with its natural goal as established in his eternal law.
Law, for Aquinas, is a rule of reason directed at the common good
by the being that has the care of the community. Thus, eternal law is
God’s rule of reason for the common good of the universe. All beings
participate in this law in their distinctive way. Human beings’ place in
the universal order is that of rational animal. As rational beings, they
can acquire knowledge of their own nature and its essential activity
and hence of God’s rule of reason for them. They can direct them-
selves with self-conscious will to their natural ends. As animal beings,
they naturally seek to preserve themselves and to propagate their
species through families. But as rational beings, they can know this
end and can guide themselves to its fulfilment in more rational ways
than animals can. Human beings also have specific ends arising from
their rational nature. These are, Aquinas says, to live in society and to
seek knowledge of God. The ultimate goal of the human being is
union with God in eternal life. This fully realizes human potential and
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brings eternal happiness. To achieve this end, human beings need
God’s freely given grace. Their natural reason enables them to know
and obey God’s natural law and thereby attain a righteous will and
earthly happiness. This prepares them to receive God’s grace and to
arrive at the state of blessedness in eternal life.

For Aquinas, all human beings can know the basic principles of
natural law — seek good and avoid harm — and know that this involves
not murdering people, not stealing what is another’s and other such
simple laws. But he believes that there is great inequality in human
beings’ capacity to elaborate these principles in more precise laws and
to apply them to particular circumstances and cases. This is because
first, our sinful nature inherited from Adam leads all of us to reason
with bias towards our own interests but to different degrees; and
second, because only the educated and wise can master the complexity
of reasoning involved in applying the basic principles to particular
circumstances. Thus, although all human beings have a moral con-
science implanted by God which enables them to know the difference
between good and evil, the mass of them need guidance by priests and
rulers as to how to live their lives in order to attain earthly happiness
and eternal life.”

On the individualist view of natural rights that we are attributing to
the seventeenth-century theorists, the rights are held by individuals
independently of their fitting into, and fulfilling a function within,
a God-ordered purposive whole based on the good. However, this
does not mean that the seventeenth-century theorists were essentially
secular and anti-religious writers. They were Christians with a mini-
malist view of necessary Christian doctrine and a minimalist view of
what could be known about God. With regard to the latter, they
believed that the world must have a creator whom human beings
called God. As the creator of the world and all the beings in it, God
made human beings with the specific nature they have: that of rational
animal. Although God must have had some purpose in creating the
world and in doing so with the specific beings to be found in it, they
denied that human beings could know anything about that purpose,
other than that God must have intended that each being live in
accordance with its created nature; and, hence, that human beings
should live consonantly with their rational powers and natural
interests. Yet, as we have no direct access through the exercise of our
rational powers to God’s intentions and laws, we can only use our
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reason to work out on the basis of experience and observation the
rules we should follow in living together in peace. In this way, we can
know that such rules for peaceful association are how God wants us
to live and hence we can treat them as laws commanded by God for us
to follow.

The significant point in distinguishing the modern version of natural
law from the medieval is that in the former rights are ascribed to
individuals independently of a comprehensive vision of how human
beings and their rights fit into God’s purpose for the world. We work
out what rights they should have and what rules they should obey
by considering them as independent beings capable of governing
themselves by their own reason in pursuit of their natural interests.
Their primary interest is that of self-preservation. However, as Locke
puts it, that includes not only an interest in life but also interests in
liberty, health and possessions. If God made us with such natural
interests, he must want us to act to preserve ourselves and hence we
must have a natural right to do so. Furthermore, since we are created
as rational beings capable of directing ourselves to our natural ends,
our natural right must be to decide for ourselves how best to achieve
self-preservation. Of course, since everyone has the same rights, the
basic principle of natural law must be to respect one another’s rights.

Human beings on this conception are naturally free and equal.
Liberty enters in a two-fold way: first, in negative form as the natural
interest in not being subject to the control of another without our
consent; and second, given our rational nature, the positive side of
that negativity is to be our own master by directing ourselves to our
natural ends. Equality arises from the assumption, given the mini-
malist nature of this ethical view, that all human beings have the same
basic capacity to follow the natural law and hence must have equal
basic rights.

The seventeenth-century thinkers sought an understanding of nat-
ural law and natural right that was accessible to the rational capacities
of each human being and was not susceptible to the controversies that
arise from more complex theories of the good life. One obvious source
of this minimalist project was the widespread revulsion at the horrors
perpetrated in the course of the religious wars between Protestants
and Catholics. Many thinkers, including the natural rights theorists,
were seeking to promote an understanding of Christianity that all
parties could accept.
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The natural rights theorists were also responding to the ethical
scepticism of thinkers such as Montaigne, who were themselves
reacting to the intractability of religious controversy in this period.
These sceptics denied the possibility of arriving by the exercise of
reason at universal rules of moral and political order. Since they were
neither irreligious nor anarchist, they concluded that one should fol-
low the rules and beliefs of one’s own society and hence advocated a
conservative quietism. The natural rights theorists did believe that
reason could establish universally valid rules for social living and they
thought that they could do this by constructing a set of minimally
necessary rules for peaceful association grounded in human beings’
most basic interests rather than in the idea of the best and most com-
plete life for them. These rules would allow persons whose concep-
tions of the best life were in conflict nevertheless to live together in
peace by respecting each other’s freedom.

Hugo Grotius

The founder of modern natural law and natural rights doctrine is
widely agreed to be Hugo Grotius (1583-16435). Grotius was a lawyer
and politician in the Dutch Republic, which had established a de facto
independence from Spain, and later diplomat in the service of Sweden.
He published his major work in this field, De Jure Belli ac Pacis (Of
the Rights of War and Peace), in 1625.>” Much of this work covers
what was then known as the law of nations and is now called inter-
national law, which we will discuss in the next chapter. However, in
order to arrive at the law governing the relation between states, he
begins with the idea of the natural law that regulates the interactions
of individual human beings. It is what Grotius has to say about this
natural law that is so influential on subsequent thinkers.

Fundamental to Grotius’ new vision is the reduction of necessary
religious belief to a minimum: God is one and is the all-powerful and
providential creator of the world. Since he created human beings with
the natural inclinations we have, we can work out through our own
reason and experience how such beings can best live together and
these will be natural laws. But we know nothing about why God
created us in this way or why he created anything at all. So, we can
have no conception of any ultimate end or purpose either for human
beings or for the world more generally.”®
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Given that we have no direct access to God’s mind, we have no
reason to suppose that God created the world as a harmony from
which human beings have fallen away through sin. What we know
from our own nature is that we are naturally inclined to conflict and
quarrel. We come into conflict over our natural interests in preserving
ourselves and in acquiring the possessions to enable us to do so, and
we are naturally inclined to get into disputes about religious and ethical
doctrine. The Grotian problematic then becomes how such naturally
quarrelsome creatures can live together in peace. This formulation is
quite different from the medieval conception of an original natural
harmony, albeit disrupted by sin.*”

The Grotian solution to this problematic rests on the claim that
human beings are naturally sociable as well as naturally quarrelsome.
We have contrary inclinations: to interact peacefully but also to fight
each other. Natural sociability, for Grotius, is not an enlightened
extension of self-interest. It is not because peace is in each person’s
self-interest that we seek and can live by rules of peaceful interaction.
That is standardly taken to be the view of Thomas Hobbes. For Grotius,
we have a quite separate natural inclination to enjoy each other’s
company. Hence, we naturally desire to live in society.’

The laws of nature are, then, empirically discoverable directives or
rules that solve the problem of how such anti-social yet sociable
beings can live together in peace. The solution involves a new view of
natural rights. We seek naturally to preserve ourselves and to do so by
taking from nature what we need. Natural right is the right to do this.
The rights to life and possessions are attributes of individuals who
exist on their own in a state of nature and quite apart from an overall
vision of human beings’ place in the grand scheme of things. However,
the right is seen as a moral quality that makes it lawful for individuals
to do the acts in respect of which they have the right to preserve
themselves, to acquire a property in things and to enter into binding
agreements with others concerning property.”'

With regard to the acquisition of property rights, Grotius says that
God gave men generally a right to things of a lower nature. Since these
things were not given to human beings individually but to them gen-
erally, everything was common. But he immediately goes on to say that,
because they were common, each man could take for his use what he
would and the use of the thing would establish a property right in it in
the sense that others may not dispute it. Yet, such a use-right is not a
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full property right, since he adds that men departed from this com-
munity of things when they invented agriculture and pasture and
agreed to divide possessions, either expressly or by tacit consent, by
recognizing occupation as the basis of ownership. In other words, full
property rights in land get established on the basis of conventions that
are justified by their necessity for the support of the new practices of
agriculture. (Note that he also attributes the conventions to the vice of
ambition.)

Nevertheless, Grotius maintains that the original right of each person
to preserve himself or herself by taking from the common property
cannot be extinguished by this new convention regarding property
rights in land, so that the destitute retain a residual right to take from
the superfluities of the rich. This provision can be seen as a primitive
form of recognizing welfare rights.*”

The laws of nature, for Grotius, require human beings to respect
one another’s rights. The rights appear to inhere in each person and
the natural law to be derived from the independent existence of the
rights. Many critics of the natural rights theorists take them to hold
such a view. But if they do, it is very obscure as to how human beings
come to have these rights in the first place and how the rights could be
compatible with any moral or legal order. Each person’s right would
be constituted independently of a relation to the rights of others and
would appear to be absolute and unlimited. In fact, as stated above,
the natural rights theorists hold that the rules regarding rights can be
worked out by human beings through the exercise of their reason on
the basis of the observation of their own nature, interests and capa-
cities. This enquiry yields the conclusion that the right way for human
beings to live at peace with one another is through mutual respect for
rights.

Unfortunately, this formula may still leave the impression that rights
are the primary moral entities and it is difficult to see how they can be
without the absurdity of treating them as absolute and unlimited.
There are, however, two possible interpretations of the formula that
avoid this unreasonableness. One is to hold that the rule requiring
mutual acknowledgement of rights is derived from considerations of
the general utility. The other is to say that following the rule is in the
interest of each person. While Thomas Hobbes certainly argues at
times for the latter view, it is by no means clear how the others’ con-
ception of the rationality of the rule is to be understood. What Grotius
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says is that the tendency of human nature to the conservation of
society, in agreement with human intellect, is the source of natural
law, and that, in a wider sense, natural law is the judgement, rightly
framed, of what is advantageous and disadvantageous for the present
and the future.”® But he also says that natural law is the dictate of
right reason, indicating that any act from its agreement or disagree-
ment with the rational nature of man has moral turpitude or moral
necessity (and hence is forbidden or commanded by God).>* Provided
the judgements of right reason regarding what conforms or does not
conform to the rational nature of man take into account his interest
in society, then Grotius can be taken to be appealing in some way to
the general utility. However, whether rational moral judgements are
formed by reference to the general, or to each individual’s, utility, it
will still be the case that the individual’s rights are not self-standing
moral entities but an aspect of the best rule for human beings’ associa-
tion. Hence, each person’s right will form part of a system of mutually
limiting equal rights.

One problem with the rational version of the rule respecting rights
is that it does not allow for a strong sense of moral obligation. That
the rule is in my interest or in the general interest doesn’t create that
special recognition of bindingness that ensures that one must obey
the rule whether it is in one’s own or the general interest or not. The
solution adopted by all the major natural rights theorists is to appeal
to God in an indirect way. Since God made the world and all things in
it, he made human beings with the nature, interest and capacities we
have and so must want us to live in accordance with that nature. This
tells us to follow the rules we can establish through our reason as
the best rules for beings with that nature. These rules, then, are the
commands of God. We are morally obliged to obey them because we
are morally obliged to do what God commands us.”’

If the foundation of rights is God’s commands to us to preserve
ourselves and, in John Locke’s formulation, to preserve others also by
respecting their rights,’® then rights are no more the primary moral
entities than under the rational constructions mentioned above. What
is fundamental is God’s law to preserve ourselves and others and
respect for rights are the rules through which God’s wishes are to be
realized. Hence, individual rights are part of God’s system of rule for
human beings. This system consists of a set of mutually limiting equal
rights.
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Under this limited and derivative view of the natural rights ascribed
to human beings by the seventeenth-century theorists, the individu-
alism of the theory appears to be more muted than was at first sug-
gested. We contrasted the modern view of natural rights with an older
tradition that we called holist because rights on the latter conception
were held by persons in respect of their fulfilling a function in a larger
whole. On the seventeenth-century view, we do not know what the
larger whole is other than as the society of human beings who are
bound to interact on the basis of mutual respect for rights. Individuals
possess rights only as part of the general system of rights that con-
stitutes the basic rules of the natural society of humankind.

While the ground of rights is the law binding humans to mutual
respect, the general scheme can be said to have substantial individu-
alistic elements in the following senses. First, what the law commands
is for each to look after himself and to look after others only by not
interfering with their looking after themselves, although this includes
ensuring, if possible, that no one is deprived of access to the means to
preserve himself. The society of humankind does not exactly have
strong communal bonds; nevertheless, the bonds have to be strong
enough to prevent people preying on each other and excluding others
from the wherewithal to live. It should be noted, also, that there is
nothing in this conception of the basic rules of natural human society
that prevents individuals from entering into voluntary co-operative
arrangements with each other. Such agreements would be valid insofar
as they did not violate anyone’s rights.

Second, the society is an anarchic one. Although the members are
bound by a common law, there are no common institutions for
interpreting and enforcing the law. Natural human society is a state of
nature in which each person has to interpret and enforce the law
himself or herself. Each is an independent sovereign, naturally subject
to no other, and hence the equal of everyone. Freedom and equality
are the fundamental values of the society; freedom in the negative
sense of not being interfered with by others but also in the positive
sense of being one’s own master,’” and equality because all have the
same basic moral status and enjoy the same rights.

It follows from this understanding of natural human society and its
law that political authority is not natural but conventional. Political
authority, as the right of making and enforcing laws for the common
good, must be based on an agreement or contract between naturally



Contextual origin of liberal thought and practice 39

free and equal persons to accept some person or body of persons as
their sovereign. Why naturally independent persons should enter such
a contract is for the sake of utility. Only by creating such a power can
humans effectively oblige themselves, Grotius says. By this, we take
him to mean that the sovereign power, by enforcing our rights, pro-
vides us with the security that we cannot find in the state of nature.’”

Grotius takes it for granted that many such political societies will
come into being through explicit or tacit contracts and this assump-
tion provides him with the substance of the main concern of his major
work, namely the laws of war and peace of the society of states, which
we will be discussing in Chapter 3. Since political authority for
Grotius derives from the wills of those subject to it, the latter are in a
position to decide who shall wield the sovereign power. It does not,
however, necessarily belong to the people. Grotius holds that just as a
man may alienate his natural freedom by selling himself into slavery,
so may a people exercise their freedom by bestowing absolute power
on a king. Nevertheless, whoever possesses sovereign power is not
subject to the control of another and his or its acts cannot be rendered
void by anyone. The state necessarily has a superior right over the
subjects since this is the condition of securing public tranquillity. It
follows that there is not ordinarily a right of resistance by subjects
against the sovereign. However, Grotius allows that in extreme cases
such resistance may be legitimate as in the case of the Dutch them-
selves towards their murderous Catholic overlord, the King of
Spain.””

We see, thus, that although the fundamental values of the theory are
human beings’ natural freedom and equality, their exercise, for Grotius,
does not lead necessarily, or in the case of politics even often, to
individual self-government and popular sovereignty. Whether such
outcomes are warranted by the theory, we will consider later.

Grotius’ seventeenth-century followers: Hobbes,
Locke and Pufendorf

Grotius’ main seventeenth-century followers were Thomas Hobbes
(1588-1679) and John Locke (1652-1703) in England and Samuel
Pufendorf (1632-1694) in Germany. They can be said to be Grotius’
followers because they all accept the Grotian problematic and their
work constitutes variations on, or developments of, his main themes.
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Thus Hobbes’s crucial variation is to remove the motivational force
of natural sociability and hence to turn the state of nature into a
totally insecure state of war of all against all in which no one can
enjoy any rights.*” Fear of descent into such anarchy leads Hobbes
to emphasize the unconditional nature of absolute sovereignty much
more strongly than Grotius. Nevertheless, the rules that the sovereign
has most reason to follow in governing are ones that promote a large
degree of toleration among Christians and maximal equal liberty
among subjects.*’

Pufendorf and Locke both seek to distance themselves from Hobbes.
Both reaffirm natural sociability and hence the belief that the natural
state is marked by a degree of peace and the existence of a natural moral
order, although the peace is weak and the enjoyment of natural
rights insecure, so that the creation of political society and sovere-
ignty become necessary.*”

Locke has come to be regarded as the foremost rights-based liberal
thinker of the seventeenth century. However, the main lines of his
thought are clearly not original, but derived from Grotius. What is
distinctive in Locke is a much more developed theory of the natural
right to property, which, while grounding the right in self-preservation
and limiting it by the need to accommodate everyone, aims to show
that huge inequalities in property can subsequently be justified on the
grounds that all can be made better off by allowing such accumula-
tions.*’ His other significant departure from other Grotians is to hold
that sovereignty inheres in the whole political community as deter-
mined by the majority will and not in the holders of legislative or
executive office. But this does not lead him to abandon the theory of
the necessary absoluteness of this sovereignty on the standard grounds
that any limitation would involve the dissolution of society and the

return to the state of nature.**

Conclusion

We see from the above account that a theory that is recognizably
liberal in its foundations developed in northwestern Europe in the
seventeenth century and that the societies of this region were begin-
ning to acquire features that were either conducive to the emergence
of liberal practices or were already forms of liberalism. In regard to
the latter, we discussed the rise and nature of the modern state, the
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development of market economies and the existence of deep-seated
religious conflict. Of these, the market economy is itself the practice of
liberalism in the economic sphere and its increasing influence in social
life and theorization by economists was bound to have a powerful
effect on the spread of liberal attitudes more generally. Deep-seated
religious conflict is of significance for us insofar as it led to the growth
of religious toleration in practice and to the theorization of toleration
in terms that express the fundamental liberal idea of mutual respect
for each other’s liberty.

The modern state, on the other hand, was not in itself a liberal form
but could be said to have affinities with liberalism, since it provided
the socio-political structure within which individuals could come to
think of each other as free and equal voluntary co-operators, subject
only to a sovereign state. The sovereignty of the modern state consists
in its claim to be the supreme regulatory authority for the affairs of
the people inhabiting its territory, so that no one else has regulatory
power without the state’s permission and all inhabitants are equally
subject to its law. This is not to say that there are no sources of power
besides state power within these societies. Obviously, there are eco-
nomic and ideological sources that are not immediately subject to the
state’s will. But these sources cannot establish legislative authority for
their power. To do so, they have to work through the state. Liberalism
as an ideology has to do likewise. It does so by getting the state to
build into the basic structure of society the liberty and welfare rights
that are fundamental to its conception of just human association.
Liberalism may be said to be particularly appropriate to the modern
state because, while it endorses the modern state’s view of subjects as
bound together politically only by a common subjection to a sovereign
state, it also provides individuals with basic rights that should protect
them, not only against oppression by each other, but also by the
potentially very powerful and tyrannical modern state itself.



2 The Westphalian society of
sovereign states

The Peace of Westphalia

The Westphalian international system or, more grandly, society of
sovereign states, is the term widely used to describe the system of
relations that existed between European states roughly from the time
of the Peace of Westphalia in 1648 at least to the foundation of the
League of Nations after World War One (WWI) and, after the failure
of the League, to the revised attempt to create a new system through
the United Nations after WWII, 300 years later. From the nineteenth
century the system began to be extended to non-European states. It is
so called, of course, because of its supposed origin in the Westphalian
treaties. These treaties put an end to the Thirty Years War in Germany
and the eighty-year Dutch war of independence against their Spanish
overlords.

These wars had a substantial religious content. In Germany, it was
largely a war between the Protestant princes and principalities of the
German Empire together with the independent Protestant states of
Denmark and Sweden against the Catholic powers led by the Hapsburg
Emperor and supported by his Spanish Hapsburg cousins. In the
Netherlands, it was a war of the Protestant provinces against their
Catholic rulers for the freedom of their religion as well as for their
political independence. The Catholic Hapsburg rulers of Spain and
the German Empire sought to recover ground that had been lost to
Protestantism since the Reformation of the previous century and to
re-establish through the counter-reformation movement the lost Catholic
unity of Europe.

However, the war in Germany was also about the attempt of the
Emperor to carry out in Germany an expansion and consolidation of
the royal power in its own territory that had been taking place already
in other states, and that is known as the rise of the modern sovereign
state. The war was, then, a war for the traditional freedoms of the
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German princes and other autonomous units of the Empire against the
encroachment on them of their Hapsburg overlord, the Holy Roman
Emperor. It is in respect of this aspect of the war that we can under-
stand how it was that Catholic France intervened on the Protestant
side in both the Dutch and German wars by at first subsidising the
Protestant combatants and subsequently, when the Hapsburgs looked
like winning the war, by direct military action. France’s concern was
above all with the possibility of an almost complete encirclement by
hostile Hapsburg power, which threatened to stretch from its Spanish
border through northern Italy along its frontier with the German
Empire and into the Netherlands. The Peace of Westphalia forced
the Emperor to give up both his religious and political aspirations for
Germany and forced the King of Spain to recognize the independence
of the Dutch Republic. It preserved the freedom of the German princes
and the Protestant religion and ensured for over 200 years the weakness
of the German Empire in relation to its neighbour France. It thereby
also preserved all the states of Europe from the threatening hegemonic
rule of the House of Hapsburg.

It is evident from this sketch that the Peace of Westphalia did not
bring the sovereign state into being in 1648. The process by which
the medieval society of Europe was transformed from a multi-layered
hierarchy under the supreme authority of the Pope in matters of religion
and the Holy Roman Emperor in civil affairs into a set of independent
sovereign states that recognized no superior had begun well before
that date. The process involved domestically, as we have seen, the
strengthening of the royal power over the power of the estates. At the
level of European society as a whole, it involved the loss of the uni-
fying authority of Pope and Emperor. Evidently, the Pope ceased to
have religious authority for the Protestant states, while the Emperor’s
authority had been steadily eroded by the growing power of the
centralizing states and the diminution of the threat to Europe as a
whole of the Muslim Empire of the Ottoman Turks.

Europe before Westphalia, then, was already divided into de facto
independent states; and what Westphalia can be said to have achieved
was the consolidation of an emerging system of states and an appre-
ciation of some of the principles and practices by which this system
could be managed. Above all, it recognized states to be autonomous
entities responsible for their own domestic and foreign affairs, not
subject to any overlord, except in certain largely formal respects in the
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case of the states of the German Empire, and with a dominant interest
in preventing the rise of a hegemonic power.'

The parties to the settlement were all the German states and the Holy
Roman Emperor, Spain, France, the Netherlands, Sweden, Denmark,
Poland, Portugal and the Venetian Republic. All parties were to be
recognized as autonomous, self-governing units. In the case of the
German states, this autonomy was qualified by their recognition of
overall allegiance to the Holy Roman Emperor. Nevertheless, the
German states were acknowledged to have the right to manage their
internal affairs without interference by the Emperor, to conduct their
foreign relations as they pleased, short of declaring war without the
Emperor’s consent, while the Emperor was compelled to accept the
traditional rights and institutions of the German realm, down to
the smallest principality and free city. In matters of religion within
Germany, three religions were recognized, Catholicism, Lutheranism
and Calvinism, and subjects had the right to practise any of these
faiths whatever the official religion of their state.

For the state parties as a whole, no allegiance was acknowledged
to Pope or Emperor. A sense of community was expressed in the self-
designation of the Congress as the Senate of the Christian World and
this did indeed signify that the contracting parties saw themselves as
engaged in the business of collectively regulating the affairs of Europe.
The common principles accepted, however, were limited, first, to the
reaffirmation of the customary rights of rulers over their territories,
involving the rejection of the Swedish and French claims to parts of the
German lands in the north and west on the basis of a right of conquest.
The kings of Sweden and France did, indeed, retain control of these
lands but only by acknowledging the overlordship of the Emperor
in respect of them. Second, and in the long run of most significance,
was the mutual recognition of the parties as autonomous units. This
meant that each accepted the entitlement of the others to manage their
domestic affairs and foreign alliances as they pleased except insofar as
the treaty itself limited this right, as it did notably in respect of the
officially recognized religions of the German Empire by giving mem-
ber states of the Empire a legitimate interest in the treatment of their
co-religionists by other states.

The autonomy principle implied, of course, the fundamental equality
of the autonomous units. Some states were clearly larger and more
powerful than others, but each enjoyed the same status in the system,
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since there was no authority to interpret and enforce the rules other
than the states themselves through their mutual agreements. The
question as to who was a member of this system of autonomous units
and hence entitled to its rights was simply determined by historical
contingency. Whatever units had established themselves as independ-
ent at the time were recognized to have the right to such independ-
ence. These units were overwhelmingly monarchical in character, but
included the newly recognized Dutch Republic, the Venetian Republic
and the Swiss Confederation.”

The evolution of Westphalian society

This system evolved into a much more self-conscious one, with more
elaborate and formal rules and procedures, in part as a result of the
attempts by the French, first under Louis XIV and then under
Napoleon, to establish their own hegemonic rule in Europe. A central
theme of the management of the system now became the balance of
power.” The states developed also the practice of maintaining per-
manent ambassadors in each other’s capitals, around which important
conventions evolved facilitating diplomatic exchanges. Of major sig-
nificance, however, were the congresses of the greater and lesser
powers that met from time to time, in the first instance to achieve a
peace settlement after a major war, such as the Peace of Westphalia
itself, and subsequently the Treaty of Utrecht of 1714 that marked the
end of the first French bid for hegemony, and the Congress of Vienna
a hundred years later that marked the end of the second. These con-
gresses can be seen as the parliaments of the European Common-
wealth, along the lines of the self-understanding of the congress of
Westphalia, although in secular terms. With the Congress of Vienna,
the arrangements came to be dominated by the Great Powers — Britain,
France, Prussia, Austria and Russia — who assumed responsibility for
the running of the system and undertook for that purpose to meet
more frequently.

It has to be accepted that an essential part of the management of the
balance of power by which the security and autonomy of the members
was to be maintained was the waging of war. These could be major
and long-lasting conflagrations fought to defeat a bid for a general or
regional supremacy, such as the War of the Spanish Succession of
1701-14 and the Great Northern War of 1700-21 which ended
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Sweden’s drive for complete control of the Baltic Sea, or they could be
limited and moderate affairs. Most wars in the seventeenth and early
eighteenth century were fought, officially, on the basis of dynastic
claims to a territory. Even if the obvious aim was the expansion of
the dynast’s power and the achievement of glory, the justification for
initiating hostilities had to incorporate a hereditary claim. In that
sense wars had to have a just cause. But in the course of the eighteenth
century, dynasts became increasingly ready to exchange territory with
a view to consolidating their power in more compact, territorially
contiguous units without regard to hereditary right.* As a result, the
justification for war came to be expressed in terms of the state’s
interest, which each state as an autonomous entity was entitled to
judge for itself. So, during the eighteenth century, the issue of whether
a war was for a just cause ceased to be of importance and attention
turned more towards the question of jus in bello or justice in the
conduct of war.’

The acceptance of state interest as the determining principle in
matters of war made explicit what was, in effect, essential to the
operation of Westphalian society understood as a society of autono-
mous, self-governing states. Since that society was dedicated, at least
formally, to preserving the independence of its members by being
ready to form alliances sufficiently strong to defeat the hegemonial
ambitions of any single power, its members had to be capable of
assessing the international situation in terms of state interest rather
than of dynastic right. However, the principle of state interest could
also be used to justify actions that were detrimental to the independence
of some members. The most notorious example of this were the suc-
cessive treaties between Russia, Austria and Prussia at the end of the
eighteenth century carving up the territory of Poland and leading to
the complete disappearance of that state from Westphalian society.
This action was justified by the parties on the grounds that it was
necessary to preserve the balance between them, when the fears of
Austria and Prussia were that, if they did nothing, Russia would
swallow the whole of Poland. Another egregious act of unprincipled
state power was the seizure by Frederick the Great of Prussia of the
province of Silesia from Austria. We see in these examples that the
principle of state interest, while necessary for Westphalian society,
could easily come into conflict with the principle of autonomy and
regularly rode roughshod over the principle of territorial integrity that
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came to be understood as a corollary of sovereignty and implicit in
the idea of an autonomous unit that is master in its own house.

There continued to be no principle of legitimacy for membership of
this society, other than the historically contingent one of recogniz-
ing as members those units that succeeded in establishing their inde-
pendent status as international actors,” of which the most significant
new unit in the eighteenth century was the United States of America.
However, a major principled alternative did appear on the scene at the
end of the eighteenth century with the American and French Revo-
lutions. These affirmed the right of a people to choose its own rulers.
In the case of France and the British colonies in America, the question
of who constituted a people was relatively uncontroversial. But the
principle threatened not only the legitimacy of most rulers in Europe
but also the existing distribution of territories between rulers, since
the inhabitants of territorial but not sovereign units, such as Ireland,
Poland, all the German and Italian states, could come to think of
themselves as a people and appeal to this new principle to establish
their political independence. Yet, the major disturbance to the tradi-
tional order of Europe was wrought, not by the success of the populist
and nationalist principles, but by Napoleon who proceeded to con-
quer most of continental Europe and reorganize it in new monarchical
units ruled by his protégés.

After the defeat of Napoleon by the allied powers, principally Great
Britain, Russia, Prussia and Austria, the Congress of Vienna of 1814
set about restoring the old order, but in fact changed its operation
substantially. In the first place, the four main victors, later joined by a
France that had not been punished other than by being returned to its
pre-war boundaries and royal dynasty, determined the peace terms,
which were then passed on to the lesser powers to accept, and col-
lectively assumed responsibility for managing the peace through
regular congresses: an arrangement that came to be known as the
Concert of Europe or the Concert of the Great Powers. In the second
place, the Great Powers could not just accept the existing authorities
appointed by Napoleon in the various territories outside France that
he controlled. They affirmed instead a principle of dynastic legitimacy.
The rightful ruler was heir of the dynasty that ruled the territory
prior to the Revolutionary and Napoleonic wars. However, the Great
Powers were not of one mind on the dynastic principle. Except for
Great Britain, they wanted to guarantee monarchical authority against
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revolutionary populism through joint action to suppress revolts. The
British wanted to guarantee the territorial settlements established at
Vienna rather than the type of government. The British idea eventu-
ally replaced that of the Holy Alliance; but in either case, the Concert
was an attempt to maintain the peace of Europe through a coalition
of the Great Powers by which each undertook not to seek gains for
itself without the consent of the others.” Its relative success in avoiding
any war between the Great Powers for forty years was due to a sense
of collective interest in the existence of a balance of power in Europe.
It broke down over Russian conquests of Ottoman territory in the
Crimea when France and Great Britain defended the Ottomans against
Russian aggression. However, this was only a temporary breakdown
and led at the subsequent peace treaty to the incorporation of Turkey in
the public law of Europe with its accompanying territorial guarantee.

The Concert of Europe was more seriously tested by the nationalist
transformations that led to the creation of the unified German and
Italian states and to the emergence of new states in the former Turkish
territories in the Balkans. Yet, these new states did not immediately
upset the balance of power in Europe and it was not until Germany
had become the richest, and militarily the most powerful, state by
the early twentieth century and began to pursue a hegemonic role in
Europe that the Concert was undermined and the Great Powers took
refuge in a system of separate alliances that were soon called into action
in the devastating destruction and loss of life of WWIL® This event
came to be widely perceived as revealing the bankruptcy of West-
phalian society and requiring radical departures such as were under-
taken with the creation of the League of Nations in 1919.

The expansion of the European system

As an eventual consequence of the European colonial expansion over
the rest of the world from the sixteenth century onwards, the West-
phalian states system came to be enlarged by incorporation of non-
European states. The first to be acknowledged were the new states of
America that acquired their independence from Britain, Spain and
Portugal through revolt against imperial rule at the end of the eight-
eenth and beginning of the nineteenth centuries. Although the new
states were recognized as sovereign states, they had no interest in
getting involved in European affairs and played no part in its problems
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until the USA, which by the end of the nineteenth century had become
a substantial economic and military power, began participating in
the management of conflicts of interest in Asia and was eventually
drawn into the struggle for power in Europe by entering WW1I in order
to defeat the German bid for supremacy.

Then there was the Ottoman Empire. This had conquered sub-
stantial territories in South-Eastern Europe and had been a significant
presence in the European balance of power since the sixteenth cen-
tury. But it had not become an accepted member of the European
society of states and did not participate in the great congresses by
which that society managed its affairs, namely those of Westphalia,
Utrecht and Vienna. The regulatory arrangements established between
the European states and the Ottomans, and subsequently extended to
Asian states, were different from those the European states followed
among themselves. Of major significance was the system of capitu-
lations by which European consulates exercised jurisdiction over their
own nationals in Ottoman territory. These were, in the first instance,
privileges granted by the Ottoman ruler at his discretion, and only
subsequently, with the decline of Ottoman power, came to be seen as
impositions by the European powers limiting the sovereignty of the
states that were subject to them. Despite this transition to a limited
sovereignty the Ottoman Empire was drawn into the operation of the
European system in the course of the nineteenth century. It was rep-
resented at the peace conference of 1856 that settled the Crimean
War and recognized to be part of the European system of public law.’
It was present at the Hague Peace Conferences of 1899 and 1907 as
were the USA, Mexico, Japan, Persia and Siam. The second also
included sixteen Central and South American states.

The standard view of the emergence of a universal international
society in the twentieth century is that it consisted in the extension
of the rules of the European club to non-European states. Candidates
for recognition were states that met European standards of domestic
state sovereignty and were willing to accept the rules of the European
system. Even so, while non-European states were being recognized as
participants in the running of the international society of states before
WWI, they were, with the exception of the American states, still not
given full recognition as equal members of the family of nations but
were liable to the discrimination of regimes of unequal treaties,
extraterritorial jurisdiction and the denial of racial equality. It was not
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until the advent of the United Nations in 1945 that an international

society based formally on full equality and reciprocity of all states was
established. '’

The principles of international law

The practices of the European society of states, as they had developed
since the Treaties of Westphalia, began to be codified in substantial
legal treatises in the course of the nineteenth century and what we
now know as international law is a modification of the rules of that
society. The rules were understood as the positive or actual law that
the European states recognized as governing their relations. The states
were held to be the creators of the law or its legislators as well as
being the subjects of the law. Of course, the nearest thing to an actual
legislative assembly in this society was the international congresses
that, in the first instance, met to establish peace settlements after major
wars but subsequently, in the course of the nineteenth century, were
convened more frequently and with a view to forestalling conflict.
Apart from what was expressly agreed to in such multilateral treaties,
the law was understood in these legal treatises to consist in the cus-
tomary practices of states that were held to be binding by them as
revealed in a succession of bilateral treaties, agreements, official
statements and diplomatic acts."’

The states that were the makers and subjects of the law were to be
understood as independent entities. Independence meant that a state
was not subject to the authority of any other state. However, the
independent states were bound by their common law and might be
said to constitute a society, albeit an anarchical one. The independent
states were held to be autonomous in the sense that they were deemed
to have the capacity to control their own people and resources and
hence act as responsible agents in relation to other states by entering
into treaties with them and by complying with their international legal
obligations. International law defined a state as an entity that had a
definite population and territory, a government that was in control of
both and had the capacity to enter into relations with other states.
Such an entity was a candidate for membership of the international
society of sovereign states.'” What membership involved was recogni-
tion as an equal sovereign with the full rights and duties of a member."”
However, one could be such an entity without being recognized by
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other states as a member or as a full and equal one. This was the fate of
many non-European states prior to the Charter of the United Nations
and has more recently been true of Israel in respect of Arab states and
Taiwan in respect of most members of the international community.

A further principle held that states and only states possessed inter-
national legal personality: that is to say, the capacity of an entity to
be a bearer of rights and duties under international law, to enter
into binding treaties and make legal claims against others. Individual
human beings and associations of human beings other than states had
no status in international law.'* They were held to belong to the state
of which they were subjects and were, in a sense, that state’s property.
Only a state that ‘owned’ them could make claims against other states
regarding their treatment. Individuals had no rights.

States were supposed to enjoy the right of territorial integrity. Acc-
ording to this principle, the state had exclusive authority within its
own territory and other states were not permitted to intervene in this
domestic jurisdiction. What was to count as an illegal intervention is
the subject of some dispute.'” But it is clear that a state could not use
military force or its threat to make another state’s policies comply
with its wishes. Territorial integrity did not mean that territories could
not legally be transferred from one state to another: a practice widely
engaged in under the Westphalian system. Such transfers occurred
largely through the medium of peace settlements at the end of a war,
such as the transfer of Alsace to France at Westphalia, back again to
the new German Empire after the Franco-Prussian war, and back
again to France at the Treaty of Versailles after WWI. Apart from the
preservation of the form of a legal transfer and in the first transac-
tion the maintenance of the formal overlordship of the Holy Roman
Emperor, there is little to suggest that these transfers and many others
were secured other than by the ‘right’ of conquest.

Sources of international law

States were the sole source of the authority of law in the system. But
they could create international institutions and delegate authority to
them, as was the case with the treaties establishing the League of
Nations in 1919 and the United Nations in 1945; and with other
bodies possessing powers to make binding rules for members, such
as the World Trade Organization. In this sense, the creation of the
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United Nations and other international institutions has not altered
the constitutional foundations of international society as a society of
states.

International law arises in two principal ways. First, it comes about
through treaties. Here a distinction is made between law-making
treaties and treaty contracts. The former specify rules of conduct
that are intended to be universal, such as the treaties establishing the
League of Nations or the United Nations. It is intended that every
state be a party to the agreement, although no state is bound by the
rules unless it has ratified the relevant treaty (or the rules of the treaty
have become customary international law, which we discuss below).
Treaty contracts have no such universal intent. They are bilateral agree-
ments covering trade, military alliances, and so on that are intended
only to cover the parties to them.'®

Second, international law emerges through the customary practices
of states. The idea here is that customary practice is evidence of a
general practice accepted by states as law. A general practice accepted
as law is composed of two elements: (i) the material facts regarding
the actual behaviour of states; and (ii) the subjective beliefs of states
that such behaviour is legally required or binding on them. The latter
is the crucial element called opinio juris.

Evidence that something is state practice having the force of law is
to be found in official statements of states as to what they believe to be
lawful and unlawful, diplomatic acts regarding the conduct of other
states, and so on. While, for something to be regarded as a binding
customary practice, the practice must be generally and consistently
followed by states, it is obviously not necessary that there should be
no instances of illegal behaviour. However, since there is no police
force or courts of law to punish violations,'” it is necessary that ille-
galities should be condemned by other states if the customary practice
is to be maintained as law. Otherwise, the danger is that increasing
numbers of states cease to follow the practice and its status as their
general practice disappears.

Both treaty-based international law and customary international
law are held to get their authority as law from the consent of states.
As sovereigns, and hence subject to no one, they can be bound only
by their own will. However, it is doubtful whether this claim is sus-
tainable other than on the basis of a theory of implicit, rather than
actual, consent. No one thinks that a state can withdraw from all its
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international legal obligations simply by asserting that it no longer
holds itself, or never did hold itself, to be bound by them. For one thing,
it will be held to be bound by the treaties it enters into according to
the fundamental principle of international law, pacta sunt servanda
(treaties are to be kept). This principle cannot be justified as the
product of explicit consent by the parties, since that would lead
immediately to an infinite regress. If the bindingness of the principle
pacta sunt servanda is grounded in the consent of the parties to it,
what is that consent grounded in? Another act of consent? And so on
ad infinitum. At most one can argue that consent to the bindingness
of treaties is implicit in the very act of entering into one, for otherwise,
the act would be a lie which could not be revealed to the other party.

Furthermore, a state that purports to withdraw from the bonds of
international law does not thereby become a res nullius or unowned
territory that can be seized by other states as they please, nor does it
become legally free to ride roughshod over any state in its power.
The best example of such a rogue state is Nazi Germany. It treated
international law with contempt and violated its rules with enthusi-
asm as it conquered and murdered its way through the rest of Europe.
But its leaders were held responsible under international law and the
state itself, as distinct from the regime, was not considered to be with-
out rights. This suggests that the idea of an international society of
states held together by law presupposes that all actual states are subject
to principles or laws that are obligatory for them whether or not they
have consented to them. The idea would be that, merely by interacting
with other states on a regular basis, a state implicitly or rationally
consents to accept certain fundamental principles as binding on it.
These would be the peremptory norms of international law such as the
principle pacta sunt servanda. If a state were to persist in rejecting
these norms, it is surely implausible that the other states could con-
tinue to accept it as a partner.

The problem here is that the positivist character of the treatises on
international law that were compiled in the nineteenth and twentieth
centuries meant that the lawyers were hostile to natural law principles
and so sought to derive all international law from the consent of
the parties. They did allow as a source of international law, in add-
ition to treaties and custom, what they called general principles of
law recognized by civilized nations. Under this heading were included
basic rule-of-law principles. Perhaps, one could say that the positivist
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character of this provision was contained in the treatment of the
principles as the customary principles of law adopted by civilized states.
Yet, the point of the term ‘civilized’” was to contrast the European states
who were setting these standards with the ‘less civilized’ states of Asia
and the ‘primitive’ states of Africa. In this case, it is difficult to see
how such a hierarchy can be justified unless there is an implicit appeal
to objectively valid or rational standards."®

The content of the laws

International law covered, of course, the subjects touched upon in
the above discussion of its principles. In an influential compilation by
Vattel in the eighteenth century the following topics are also listed:
the conduct of trade, navigation, fisheries, embassies, truces, neutrality
in war and treaty-making. In a standard contemporary textbook on
international law we find the following topics discussed: law of treaties,
personality, statehood and recognition, jurisdiction and sovereignty,
immunities from national jurisdiction, law of the sea, state responsi-
bility, peaceful settlement of disputes, the use of force, human rights."”
All these topics would occur in pre-1945 treatises except for human
rights, which, under this heading, is entirely a product of the UN
programme on human rights. Most of the other topics, however, have
undergone significant development or modification in the new UN era.

One of these is the law of war. The medieval Catholic Church held
that war was permissible only if it were a just war and only if carried
on justly. This was the distinction between jus ad bellum and jus in
bello. In the seventeenth century, as we have seen, the practice of
states was to justify their military enterprises in terms of the hereditary
rights of their rulers, and influential commentators such as Hugo
Grotius continued to stress jus ad bellum, although for him what was
important was the belief of the parties that their cause was just. But
in the course of the eighteenth century, state practice came to be
formulated purely in terms of jus in bello and the right of states to
make war as an instrument of national policy came to be accepted.”’

The right to make war as an instrument of national policy may be
thought of as another corollary of the sovereignty of the state. If sov-
ereignty means that a state is subject to no higher authority, it would
seem that it must have the right to decide for itself what is necessary to
protect and promote its national interests subject to the requirement
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that it recognize the equal right of all other states to a similar self-
determination. In an anarchical world, where there is no impartial
judge and executor of the laws, each must be its own judge and must
have a right to use force against other states if it deems this to be
necessary to preserve its own vital interests.

Westphalian international relations as society or system?

Hedley Bull in his much discussed book, The Anarchical Society,
distinguishes between an international system and a society of states.
The latter exists when ‘a group of states, conscious of certain common
interests and common values, form a society in the sense that they
conceive themselves to be bound by a common set of rules in their
relations with one another and share in the working of common
institutions’.”" The sort of rules he has in mind are ones governing
respect for state sovereignty, honouring agreements, co-operating in
international institutions and procedures and observing limits on the
use of force. An international system exists when two or more states
interact systematically, so as to make it necessary for each to take
account of the intentions and actions of the other states in the cal-
culation of its own interests, but without any sense of common
interests and while being motivated solely by self-interest.””

The conception of international relations as an international system
expresses a realist view of the world, which has been the dominant
understanding in Western academies since WWII, at least until
recently.”” The realist view does not preclude a limited degree of
international co-operation through laws and institutions insofar as
each from the standpoint of its own separate self-interest perceives
such co-operation to be rational. The realist, obviously, recognizes
the importance of creating and maintaining a balance of power and
accepts the unavoidability of war or at least its threat. What the realist
cannot allow is the existence of the capacity of states in an anarchical
world to act ‘socially’, that is to subordinate their pursuit of their
separate self-interest to their common interests as members of the
whole society of states. Separate self-interest will always trump the
common interest, so that a genuine society of states is inconceivable.”*

The dispute between adherents of system and society corresponds,
to a certain degree, with the different conceptions of the individual
state of nature in early modern natural law theory discussed in the last
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chapter. Hobbes, in effect, adopts the realist point of view and believes
that the state of nature will be a war of every man against every man.
Grotius, on the other hand, held that human beings are naturally
sociable as well as competitive and conflicting and hence were capable
of acting from a conception of common interests. Yet, all these
thinkers concluded that the state of nature was an intolerably insecure
and threatening condition and that the only solution lay in the cre-
ation of a sovereign state. The Grotian believes that human beings can
act from the social point of view if the conditions are in place for them
to do so, namely a sovereign state. But Hobbes’s view is little different.
In the sovereign state, an individual’s self-interest is systematically
aligned with that of the sovereign and all other individuals, so that
a stable and peaceful world is possible, although each acts only with
regard to his own interest. The problematic feature common to both
Hobbesian and Grotian individual states of nature is that each unit
has a basic natural right to preserve itself and is unavoidably its own
judge of whatever is necessary to achieve that aim. Hence, in a world
in which at least some units do not act, or are suspected of not acting,
with self-restraint and, consequently, one in which mutual distrust is
rife, insecurity and fear would be rampant and the potentiality for
Grotian solidarity would count for nothing.

Is there any reason to believe that the international state of nature is
different from the individual one? Hobbes certainly thought so. He
believed that because states were relatively independent of each other
and could create areas of peace and prosperity in their territories,
insecurity at the international level would be much less than at the
individual one and states could live in reasonable peace with each
other without being subject to a sovereign superior.” If that were
indeed so, then it would, surely, also be possible for Grotian solidarity
between states to be a significant contributory motive for them to
exercise self-restraint and adhere to the norms of a society of states.

Hedley Bull thought that societies of states were possible and that
Westphalian international relations constituted an example. However,
he also believed that such societies depended for their relative success
on the possession of common values and a common culture.”® It is,
certainly, true that members of the Westphalian settlement saw
themselves as a society and that reflective European thinkers depicted
it as such. This is evident in the Westphalian treaties themselves in
which the parties describe themselves as the Senate of the Christian



The Westphalian society of sovereign states 57

World, while the conception of Europe as a society of Christian
princes and like-minded republics is maintained down to the French
Revolution and the nineteenth century when it gets replaced by the
idea of Europe as a society of states based on the rule of law and
setting the standard of civilization for the world. Besides the theorists
from Grotius to Vattel, whom we will discuss shortly, Voltaire char-
acterized Europe as ‘a kind of society ... a sort of great republic divi-
ded into several states’, while Edmund Burke similarly believed that
the states of Europe formed one great republic under a common
system of laws and customs and Kant believed that what he called
the assembly of States General at the Hague in the first half of the
eighteenth century ‘thought of all Europe as a single federated state’.””

However, even if we accept this self-understanding of Westphalian
states as constituting a society governed by norms and sharing a
common culture, it has to be admitted that the rules were very inef-
fective in preventing states from seeking to expand their territories
and power at the expense of others contrary to the principles of
Westphalian sovereignty. The major aggressors were, in the first place,
Sweden and France in the late seventeenth and early eighteenth
centuries in their attempts to achieve dominance in Northern and con-
tinental Europe respectively. But most states were in the same business.
Prussia and Russia made substantial gains in the course of the eight-
eenth century, while Napoleon appeared by far the most successful of
these seekers of power and glory until his downfall led to the first
serious attempt to control the incessant conflict through co-operation
between the Great Powers.”® That this eventually broke down through
the renewal of hegemonic ambition by Germany was widely held to
reveal the bankruptcy of the traditional states system, now world-
wide, and led to the experiment of the League of Nations.

The League was an attempt to create a permanent association of all
independent states in running international society that guaranteed
the security of each state by the association as a whole. Its dismal
failure was standardly attributed to the refusal of the United States, by
then a great power, to join from the beginning and the subsequent rise
of overtly hostile and rabidly militaristic regimes in Germany, Italy
and Japan and, to a lesser extent, the Soviet Union. It is clear that
collective security cannot work except through the co-operation of
the Great Powers. Hence, the League probably had no chance of suc-
ceeding in the circumstances but it was not helped by the constitution
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of an executive council with insufficient authority”” and a world society
lacking any commitment to common values and refusing to accept
even a basic principle of racial equality. After the world had under-
gone the further extraordinary sufferings of WWII, another attempt
at institutionalized international co-operation was made, this time
with a more powerful Great Power-dominated Security Council and,
most significantly for our purposes, on the basis of common values
provided by everyone’s endorsement of universal human rights.



3 The growth of liberal universalism

Liberal pluralism and liberal universalism

Just as there is no inherent connection between the internal organi-
zation of the modern sovereign state and liberalism, so also is there no
inherent connection between the external organization of the sover-
eign state in Westphalian society and liberalism in practice or theory.
One might think that the affinities between liberalism and the modern
state in its domestic form that we referred to in Chapter 1 will be even
weaker at the international level. The sovereign state is a form that
can be filled both in respect of its internal practices and its theoretical
self-understandings in different ways. However, at the international
level the Westphalian system, in its official ideology at least, is organ-
ized around the relations between states as independent and autono-
mous units: that is to say, in respect of their form as sovereign states
and hence irrespective of their practical and theoretical substance. All
such states have equal rights of self-government and so can decide for
themselves how they will arrange their domestic affairs. Westphalian
society, thus, seems committed to not having any connection with
a particular conception of a just social and political order such as
liberalism.

However, there is a sense in which Westphalian society does embody
a liberal conception of international relations. Insofar as we conceive
the society to be constituted by independent and autonomous entities
that are individual states rather than individual human beings, then
we can think of it as organized on the basis of a rights-based liberalism
that applies directly to states and not to their subjects. It is states that
enjoy the natural right to freedom and that are entitled to pursue their
good as they see fit so long as they do not violate the equal freedom of
other states by imposing some harm on them. Since the internal affairs
of each state comprise that state’s own area of negative freedom,
it will be an illegitimate interference in its domestic jurisdiction to
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require it to pursue liberal policies in regard to its own subjects. Yet,
this requirement would seem to be imposed on all member states of
the United Nations through that organization’s human rights pro-
gramme. The contrast between these ideas of an international society
of states is characterized by Gerry Simpson as one between liberal
pluralism and liberal non-pluralism." We prefer to call the latter lib-
eral universalism. Liberal pluralism recognizes the diversity of states’
internal values and practices while liberal universalism seeks to turn
all states into liberal ones. The full liberal project for world order,
as we understand it, is liberal universalism.”

The problem with liberal pluralism, or liberalism at the inter-
national level only, is that it cannot ground the values of international
society on anything more than a modus vivendi. It would be an inter-
national society bereft of any substantive moral doctrine regarding
how human beings should live, which could explain and justify why
states should recognize each other’s independence and autonomy
other than as a pragmatic measure that would be inherently vulner-
able to the fears and ambitions of its members. As we have seen,
international law and hence the duty to respect the sovereignty of
other states came to be seen in the course of the nineteenth century
as the positive law of the European society of states, subsequently
extended to the rest of the world, and grounded in the agreement of
the members. Yet, such an account cannot avoid the implicit appeal to
the moral law that agreements should be kept which itself presupposes
a conception of the self-binding agents as independent and autono-
mous entities deserving of respect. But why should a powerful state
respect the sovereignty of less powerful ones if international legal
pluralism has no moral foundations?

A justificatory doctrine for international principles would seem to
be required. Furthermore, whatever justificatory doctrine is adopted
to explain states’ rights and duties at the international level must be
the same as, or at least coherent with, the doctrine that is taken to
apply to the internal organization of the state. The two main candi-
dates in the seventeenth century were the theory of the Divine Right of
Kings and the Natural Rights/Social Contract theory, both of which
endorsed the idea of sovereign statehood. Of these, the doctrine of the
Divine Right of Kings would have had the disadvantage of imposing a
monarchical orthodoxy on Westphalian society that would have been
incompatible with its implicit pluralism in regard to domestic regimes.
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The Natural Rights/Social Contract theory fitted much better. It
both explained the moral duties states have towards each other
through its understanding of natural law governing both individuals
and their political associations, and allowed for a pluralism of regimes
through its idea of the creation of sovereign power by the contractual
designation of a person or a body of persons as sovereign by the sub-
jects. Thus, we find that the main early modern theorists of inter-
national society in the seventeenth and eighteenth century, Grotius,
Pufendorf, Wolff and Vattel, whose ideas on international ideas we
will discuss in the next section, are all adherents of this tradition. The
trouble with this doctrine, as we have seen, is that it permits illiberal
outcomes because of its commitment to the absolute nature of sove-
reignty. This lack of coherence between its foundations and political
conclusions enabled it to endorse liberal pluralism at the international
level and absolute monarchy at the domestic level. But from a theo-
retical point of view, at least, it cannot be considered a satisfactory
combination. John Locke dodged this problem in a sense by making
the government responsible to the sovereign community acting through
its majority, although in the end that merely displaces the potential
source of illiberalism onto the majority. The only adequate solution
would be to conceive the will of the sovereign community as an ideal
general will in the manner of Rousseau and to reject its identification
with any constitutionally defined decision maker.” In this way, the
constitutional actors are always responsible to the whole community
but only in its character as a liberal community pledged to liberal
principles. Be that as it may, liberalism in practice evolved in the
course of the eighteenth century, under the influence of Locke and
Montesquieu, into a doctrine of constitutional constraints on gov-
ernment through the rule of law, the separation of powers and rep-
resentative institutions and eventually became closely identified with
democracy.” As a result, it became less suitable as a justificatory theory
for an international society committed to a pluralism of domestic
regimes. Indeed, as already mentioned, the nineteenth century saw the
rise of the international lawyers’ conception of international society
in positivist terms and the eclipse of the natural law tradition. But,
insofar as liberalism with its increasing identification with democracy
remained a growing force in European society, its influence at the
international level took the form of pressure to incorporate liberal
values into international law and organization and hence move that
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society in the direction of liberal universalism. This pressure took a
huge step forward with the UN programme on universal human
rights. If this programme were successful, it would provide the com-
mon values and moral foundations that were never very strong in
Westphalian society and had almost entirely disappeared in the first
half of the twentieth century.

The rest of this chapter, then, is concerned first with the theoretical
basis of liberal universalism in international society and, subsequently,
with the expression of the universalist spirit in its practical life.

International political theory from Grotius to Kant

As we have just indicated, the major theorists of the new and develop-
ing international relations of the modern state were adherents of the
Natural Rights/Social Contract model of political morality, the appli-
cation of whose views to international relations we touched on at the
end of the last chapter. The point of giving these theorists so much
attention is because they originated an essentially liberal strategy for
theorizing the problems of political association and because we believe
that this liberal theory is the most plausible moral foundation for an
international society of sovereign states. The theory explains why
state sovereignty is a morally compelling view of the nature of the
unity of an international realm in the modern world and explains, at
the same time, when properly conceived, the limits to that sover-
eignty arising from their subjects’ human rights. The ultimate aim of
the theorizing of the writers to be discussed in this section was to
explain the nature of relations between states. But the liberal char-
acter of the foundations got dissipated because of their adoption of
the theory of absolute sovereignty and the liberalism of their premises
gets carried through to the international level only if we think of the
individual beneficiaries of the liberal freedoms to be the states and not
their subjects.

Grotius

Hugo Grotius, whom we have already met as the widely acknow-
ledged founder of modern natural law theory, is also generally
accepted as the originator of the modern theory of international law.
His major book of 1625, Of the Laws of War and Peace, has, indeed,
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the international law of war and peace as its main focus, and has been
so influential in the development of domestic political theory because
his theory of international law is grounded in the law of nature, which
is also the ground of the domestic theory. So, for Grotius, and sub-
sequent writers on international law in this tradition, there is one
overarching theory of natural law within which we can distinguish
domestic and international applications.

However, Grotius accepts a traditional distinction that arose in
Roman and medieval thought between the law of nature and the law
of nations. The former is a set of rationally necessary principles of
human interaction, while the latter consists of those rules and prac-
tices that states themselves have come to accept as authoritative.” The
latter are the product of human contingent will and may change over
time. Although the law of nations looks as if it should contain only
practices common to all states, Grotius allows that its contents may be
accepted by a majority only and even that different groups of states
may follow different rules; for instance, Christian states do not accept
the legitimacy of enslaving captured Christian soldiers or populations,
although this is standard practice among other states.®

The law of nature’s first law is that of self-preservation for beings
who also have a need for and seek to enjoy the society of their fellows.
The basic rules of this law, it will be recalled, are the abstention from
taking what belongs to another, the restitution of possessions taken
and reparation for damage done, the fulfilment of promises and the
punishment of violators of the law. States arise, and derive their
authority, from a contract made by human beings in a state of nature
who, in accordance with the natural law, seek thereby to improve
their own security and the enjoyment of each other’s society. States,
established by contract, constitute among themselves another society
whose contingently willed rules are the laws of nations. The latter
are based on the same combination of self-interest and the general
advantage of society as the civil laws of particular states, only that
society is now the society of states. Grotius takes issue with the claim
that great states do not need justice in the way that individual human
beings do because no individual is strong enough on his own to do
without the help of others, while powerful states are in such a posi-
tion. Grotius holds, to the contrary, that no state is so strong that it
may not need the assistance of the combined force of many nations.”
He believes, of course, that self-interest is not the sole source of the



64 The Liberal Project and Human Rights

need for law but that the desire for society and its common good is
also present. However, without the spur of the former, the latter alone
may not be enough.

The rules of natural law apply directly to the relations between
states. States have rights and duties derived from the natural rights
and duties of their members. Thus, states have duties to abstain from
taking the property of others, to return possessions seized and to
provide reparation for damage done. They have a duty to keep their
compacts and a liability to punishment for the violation of the natural
laws. Through the agreements, both tacit and express, that they enter
into, they create the rules of the law of nations from which further
rights and duties arise. Thus, the authority of the law of nations is
derived from the law of nature with regard to contracts, just as the
civil laws of particular states acquire their authority from the con-
tractual basis of sovereign power.

International law for Grotius is essentially the law of war and peace
and this involves determining what is a just war (jus ad bellum) and
what is justice in war (jus in bello). The legitimacy of war is grounded
in the right of self-preservation or the right to defend oneself if
attacked. The justice of wars, then, depends on whether they can be
justified as a defence of one’s rights.” This condition applies to indi-
viduals making ‘private war’ against other individuals and to states
making public war against other states. Private wars may be legitimate
if they are in defence of one’s rights, as they clearly may be in a state
of nature. Otherwise, force is prohibited. Hence, wars engaged in for
the sake of empire or wealth are unjust. Also unjust for Grotius are
wars undertaken as pre-emptive strikes against a rising power that
may threaten one’s security at some time in the future. There has to be
clear evidence of a present hostile intention on the part of the rising
power for an attack on it to be justified.” Grotius outlaws as well wars
embarked on for the reason that the nation attacked is a nation of
brainless savages or natural slaves or is Godless or lacking in virtue.
Even if these claims are true, no state has a right to impose its rule on
another nation on such grounds."’

However, Grotius does allow that states have a right to punish
violations of the natural law even when they are not themselves the
immediate victim. This right is derived from the right of each indi-
vidual in the state of nature to punish violators of the rights of others
as well as of oneself.'" This is because, according to Grotius, nature
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dictates that evil-doing should be punished. The individual’s right is
transferred to the state by the contract that brings sovereignty into
being and thereby creates the right of the state to treat the funda-
mental interests and rights of its members as its own. Nevertheless,
Grotius is wary of the use of such a justification and believes that wars
so vindicated are suspect unless the crimes to be punished are very
great. These crimes include the destruction of religious sentiment
(since belief in God is necessary for human society), cannibalism,
euthanasia, piracy, the killing of settlers on waste land (such as the
European settlers on unfarmed land in America), and the cruel treat-
ment of his subjects by an oppressive tyrant.'”

Grotius’ emphasis on the need for wars to be just and his con-
demnation both of wars of aggrandizement and of pre-emption ties
him to the medieval tradition that accepted the legitimacy of war only
if it were for a just cause and carried on with a just intention. It appears
to be far from the understanding of war, which came to prevail in
Westphalian society, as an essential aspect of the members carrying on
their society’s affairs by looking after their national self-interest and
maintaining a balance of power in the society as a whole. In that
understanding the issue of the justice of the war was played down and
attention was concentrated on jus in bello. However, Grotius does
allow that there may be justice on both sides in a conflict in the sense
that both parties believe in good faith that their cause is just. Since
most wars are carried on by states believing in the justice of their
cause, one can see that this line of thought could end in the down-
grading of issues of jus ad bellum."’

In regard to jus in bello, the general principle that Grotius puts
forward is that what is lawful is what is necessary to achieve a lawful
end. Thus an individual may use any means necessary to preserve his
life."* But what that means for a state defending a just cause is not
clear. For he distinguishes at this point between what is permitted by
the law of nations, what is accepted by Christian nations as governing
their relations and what should be the constraints of jus in bello
arising from considerations of morality and religion. Thus, in regard
to slavery, Grotius says, firstly, that by the law of nature no one is a
slave. However, he goes on to say that slavery is possible by an indi-
vidual’s own act; one may enter into a contract with another by which
one sells one’s labour for the rest of one’s life in return for sustenance.
Such slavery does not entitle the master to kill his slave and extreme
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cruelty justifies the slave in escaping. Secondly, he acknowledges that
slavery is permitted by the law of nations. Originally, the law of
nations entitled the victor to put his captives to death, so that the
introduction of enslavement as an alternative was an advance. Yet,
Christian states had long accepted that prisoners of war should not be
enslaved and both morality and religion require us to spare the lives of
our enemies, and to avoid harm to women, children and other non-
combatants."’

Again, he distinguishes between the permission under the law of
nations to seize and retain enemy territory and to acquire empire over
a conquered population in a just war on the one hand and what justice
enjoins on the other. Under the latter, we should return what we
have seized (unless it is in payment for damages or debt incurred in an
unjust war), and restore a conquered population to its sovereign
independence under those who had rightful authority over it. Clearly,
Grotius believes that state practice would be improved if it were
brought into line with the law of nature. But he does not unequivo-
cally say that a state ought not to follow existing state practice if it
does not accord with the law of nature.

Since Grotian international theory is simply the extension to the
international realm of the rationally necessary principles that apply
universally and in the first instance to the domestic realm, the liberal-
individualist character of the fundamental principles ought to be
manifest throughout their application. The domestic political theory is
grounded in the rights of individuals to life, liberty and possessions
together with the right to be one’s own master and subject to no one
without one’s consent. These rights are transferred through consent to
one’s sovereign state.'® The state, thus, concentrates in itself all the
rights and duties of its subjects and in acting as their agent is thereby
obliged in its relation to others states and individuals to follow the
natural law principles governing life, liberty, possessions, consent and
punishment.

However, Grotius does not make fully explicit this relation between
individual rights and the rights of states — a task fulfilled above all by
Pufendorf. Furthermore, the liberal character of the theory is partially
concealed by what Grotius takes to be permissible through the exer-
cise by an individual of his liberty of contracting. The issue is essen-
tially that of the legitimacy of slavery. An individual, for Grotius, may
by his own free act sell himself into slavery. Likewise, a whole people
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may contract together to subject themselves to an absolute monarch.'”
In both cases, the contract is held to be binding, unless the slave/
subject is exposed to extreme maltreatment, because he entered into
the contract freely and with a view to his own good, namely susten-
ance or security.'® As a consequence of this justification, states, both
at the domestic and international levels, may pay little attention to
the need to respect individual rights so long as they do not engage in
extremes of oppression.

To avoid these illiberal interpretations of the natural rights to lib-
erty and contract, we must think of the binding contracts that indi-
viduals may enter into as those that people would reasonably agree to
from an initially fair situation.'” No one would freely and reasonably
enter into a contract of slavery unless in their situation this were the
only means available to them of preserving themselves. But according
to the theory of natural rights itself, everyone has the natural right
to preserve themselves by taking what they need from nature as the
common property of mankind and this right cannot be overridden by
the private property claims of others. Hence, no one is entitled to an
exclusive private property that condemns others to the alternatives of
slavery or starvation. Similarly, no one would reasonably enter into a
political contract establishing a sovereign power that did not impli-
citly or explicitly limit the sovereign’s right by the principles of natural
law themselves as these are necessarily present in the rational col-
lective will of the members to create and maintain a political society
in their own interests and to preserve their own rights. Once binding
contracts are understood in terms of these inherent limitations, the
foundations of the theory in individual rights can manifest themselves
with greater transparency and less incoherence at the level of the
national state and international society.

Just as, at the domestic level, subsequent writers in the modern
natural law tradition developed the implications of the Grotian pro-
blematic in different ways, this, we will now show, is true of the
international level also.

Grotius’ successors in international theory

The great English exponents of the modern natural law doctrine,
Hobbes and Locke, had little to say on international relations. Unlike
Grotius and Pufendorf, the English theorists’ focus is almost entirely
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on the implications of the Grotian view of natural law for the domestic
order. Nevertheless, Hobbes in particular has some remarks about
relations between states that make him, together with Machiavelli, an
early hero of the realist school. For Hobbes, states face each other in
an international state of nature governed by the same rules that apply
to individuals in such a state, namely to seek the peace but if one
cannot obtain it, one may use all the means and stratagems of war.
However, Hobbes does not believe that the international state of
nature will lead to the establishment of a world sovereign. This is
because states succeed in creating a degree of security and prosperity
within their own territories and are relatively independent of each
other. So, while the logic of the state of nature drives states to arm
themselves to the teeth and permits them to engage in war on the basis
of their own judgement of their state interest, the insecurity of inter-
national anarchy will not be as pressing as at the individual level.”’

As in his domestic theory, Pufendorf is rhetorically closer to Grotius
than to Hobbes. He develops the doctrine, implicit in Grotius, that the
state is a moral individual constituted by the transfer of rights from
its subjects and hence is a bearer of rights and duties in international
society in its own person.”’ He thus supports the solidarist conception
of international society. However, he differs from Grotius in several
respects. He denies the natural right of individuals or states to punish
violators of the natural rights of others. Punishment is an attribute of
sovereign authority and a function of the state in relation to its sub-
jects.”” Only when a people is subject to intolerable suffering is the use
of force to help them legitimate.”” He also rejects the Grotian view
(supported by Locke) that it is permissible for European people to
settle uncultivated land in America that comprises the traditional
hunting grounds of native societies. Such territory belongs to the local
society which had a right to dispose of it as it chose without giving any
outsider a right to settle.”*

Pufendorf’s international theory greatly influenced the work of two
noted eighteenth-century writers on international society, the German
Christian Wolff (1679-1754) and the Swiss Emerich de Vattel (1714-
67). Wolff develops Pufendorf’s ideas regarding individual and state
duties of mutual aid towards the conception of a global entity which
he calls the supreme state and which embodies the common good of
humanity.” The supreme state is composed of the separate but equal
nations, which should act by majority decision to promote the common
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security and welfare.”® But the supreme state does not have any insti-

tutional content and the states remain independent entities in charge
of the forces of coercion.”’

The very influential Emerich de Vattel also adopts the general
Grotian-Pufendorfian-Wolffian conception of independent states form-
ing a great society”® and specifically refers to the European states as a
Republic with a common interest in its self-preservation as a society
composed of sovereign states.”” But he recognizes that each state retains
the right to judge for itself what its obligations are and whether they are
superseded by its right to give precedence to its own self-preservation.”
He also recognizes that the preservation of the society as a whole, as
distinct from the preservation of every individual member, requires the
operation of a balance of power and a willingness to undertake anti-
hegemonic wars.”'

The Grotian position on international relations is now referred to in
the specialist literature as solidarist and is opposed to the realist view
of Hobbes.?” It holds that states form a society with a common good
and binding law consisting of the law of nature and the law of nations.
This law prescribes duties of mutual aid as well as duties to respect the
rights and sovereignties of each other. It is a decentred or anarchical
society in which each state retains the right to decide for itself what its
duties are under the law and how they are to be assessed relative to its
fundamental right to preserve itself. Each state, likewise, has the right
to make war to defend itself and other states against a perceived
violation of its own or others’ rights. There is some disagreement
among members of this tradition as to when a state may intervene in
the domestic affairs of other states in order to uphold natural law and
protect subjects of other states from oppression but most recognize
that there will be circumstances when this is permissible.

One may wonder how far apart the Grotians and Hobbesians are in
regard to the practical effects of their doctrines. They are, of course,
far apart in their general rhetoric. But both recognize the anarchical
nature of the international realm and the right of states to act to
preserve themselves, if necessary by waging war, and that each must
be judge for itself in that matter. The Grotians emphasize that the
international realm is governed by law and that the right of states is
only to exercise their judgement within the bounds of the law. Yet,
Hobbes can say as much. For him, the law of nature commands us
to seek peace and to follow the rules of peace in order to obtain it.
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However, the law itself says that if we have no hope of attaining it, we
may take any steps we deem necessary to preserve ourselves. It is not
clear that the Grotians could say anything different. Insofar as they
differ, it would seem to be over the degree of insecurity to be expected
in the international realm. Yet even Hobbes believes that the situation
of states in the international state of nature is vastly better than that of
individuals in their state of nature. Given states’ relative independence
of each other, there seems scope for them to affirm solidarist principles
and entertain solidarist sentiments. That Hobbes does not recognize
them is ultimately because he believes that one cannot rely on such
motivations in the case of the vast majority of mankind and hence that
one cannot trust others to abide by rules unless they are subject to a
sovereign power that can punish them for their infractions.

Immanuel Kant

That the Grotians are not so different from the Hobbesians is the view
of Immanuel Kant (1724-1804). He calls them ‘sorry comforters’
because they promote the idea of a society of states ruled by law, but
in fact accept that it will be regulated by a balance of power and
the rule of war.”’ Kant is the last of the great Natural Right/Social
Contract theorists. We did not discuss his work in Chapter 1, because
he grounds his political theory in a radically new and complex theory
of the foundations of right in an autonomous, self-legislating rational
will, rather than in God’s will as expressed through individuals’
natural rights, which leads some commentators to deny that he is part
of that tradition at all. His international theory, however, is simple
to describe and offers a possible way out of the dissatisfactions of
Westphalian society understood as containing elements both of
Hobbesian realism and Grotian solidarism.

Kant endorses the standard modern natural law view of an equal
natural right to liberty and possessions that cannot be adequately
realized in a state of nature and therefore requires a state to secure the
benefits of the rule of law. Furthermore, there must be a plurality of
such states, since a world state would be too large and its citizens too
diverse in language and religion for such a state to be able to realize
the value of the civil condition of a lawful peace. But Kant rejects the
Grotians’ acceptance of the need for a balance of power and of
the normality of war as regulatory mechanisms for the society of
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states. This defeats humanity’s goal of regulating the interactions of its
members by rational law.*

The alternative that Kant proposes is that republican states — that is
to say, those states that domestically are governed by natural law
principles, which at the political level include the sovereignty of the
general will, the representation of the people and the division of
powers”” — should enter into what he variously calls a federal union, a
federative associate partnership, a confederation or a permanent con-
gress of states. Kant dithers over exactly what the federal union would
involve, but we are interested in the following version. The union is
limited to republican states only.”® This ensures that decisions to go to
war must be endorsed by the people who will be reluctant to do so.
The union guarantees the freedom of each state, abolishes standing
armies and outlaws the settlement of disputes between members by
war. The success of the union will attract new members until it covers
the whole world.””

Kant’s political theory, in both its domestic and international
aspects, is clearly liberal in its basic form. A just state is one that is
organized internally in accordance with the fundamental natural law
principle of equal freedom and this must be expressed in the political
realm through republican institutions. At the international level, he
demands a form of life that effectively ensures that all human inter-
actions are governed by the same natural law principle of equal
freedom. This, he thinks, will be possible through the creation of an
association of free (i.e. republican) states that gradually draws the rest
of the world into its flourishing orbit. In this sense, Kant is inter-
nationally a liberal universalist who seeks to arrive at the goal of a
universal liberal international society through the progressive but
voluntary expansion of the republican core.

It cannot be said that Kant’s conception of a federation of free states
had any practical effect on the evolution of Westphalian society in the
nineteenth century, although it contributed to that body of dissatisfied
opinion which after the disaster of WWI led to the attempt to trans-
form that society by the creation of the League of Nations.

In fact, the nineteenth century saw the abandonment of the natural
law tradition of political theorizing both at the domestic and inter-
national level. The dominant theories became the utilitarian and his-
toricist. Neither was necessarily opposed to liberal principles and
practice. Indeed, most forms of utilitarianism powerfully supported
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liberal practice. But such support was not grounded in the inherent
rights of human beings and allowed for their actual rights to be
overridden by considerations of the general utility. The major theo-
rists of the historical development of society were either, like Hegel,
and the British idealists influenced by him, also generally supportive of
liberal-individual rights or, in the case of Marx, unqualifiedly hostile
to them. Furthermore, as we have already mentioned, international
legal writing took off in the course of the nineteenth century in a
strongly positivist direction which concentrated on the actual prac-
tices of the states regarding what they understood to be binding on
them in their interactions. This law was the law of Westphalian society
as recognized by the European states and subsequently by the non-
colonial, independent states of the rest of the world that were drawn
into the system.

The growth of liberal universalist practices in
international society

What we have in mind in this section is not so much the development
of an international market economy, although that was certainly an
important and inherently liberal feature of international relations in
the nineteenth century. It is rather the increase in humanitarian con-
cerns at the international level regarding the conditions and treatment
of individual persons or categories of persons and the success in
turning such concerns into binding international agreements.
Humanitarian preoccupations do not necessarily reflect a liberal
philosophy, let alone one based on natural or human rights. However,
in this context the concerns were with the relief of human suffering
deemed to be caused by the wrongful actions or inactions of other
human beings. Hence, they presuppose, in some sense of rights, that
the sufferers have rights to the relief of their wrongful suffering. Thus,
it is clear that in the case of the movement to abolish slavery and the
slave trade, the fundamental belief in operation was the inherent
wrongness of such radical deprivations of individual liberty. Other
humanitarian concerns that changed the international law of West-
phalian society, such as the so-called humanitarian laws of war,
manifested at least a belief in the importance of individuals and the
desirability of preventing their unnecessary suffering. The significance
of such developments is that they require a modification of the traditional
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view of the nature of international law that emerged in the course of
the nineteenth century and that we discussed in Chapter 2 above,
namely that states were its sole subjects and objects. It is part of the
traditional view that the international human rights law of the United
Nations transformed the laws of Westphalian society by giving a
prominent place in them to the rights of individuals and hence by
making states responsible to each other for how they treated their
subjects. The developments mentioned in this chapter point to areas
of international law where Westphalian society was already paying
attention to the interests of individuals, even if it did not explicitly
recognize their rights. In this sense, we can think of the developments
as facilitating or indeed preparing the way for the United Nations’
transformations. What follows is intended only as a brief sketch of
these changes designed to give some substance to the above claims.

The abolition of slavery and the slave trade

The anti-slavery movement was directed at first towards the trade in
slaves from Africa to the Americas, which was largely organized by
European merchants and out of which vast profits were made at a
huge cost in human life and suffering. The movement to abolish this
trade began among the Protestant sect of Quakers in Britain and North
America as early as the seventeenth century and became increasingly
organized, influential and international towards the end of the eight-
eenth century. The trade was made illegal in Denmark in 1802, in
Britain in 1807, in the United States in 1808 and in France in 1815.
The trade was condemned in the Treaty of Vienna in 1815, although
no steps were taken to stamp it out. The British played an active role
in suppressing the trade internationally in the course of the nineteenth
century through a series of bilateral agreements allowing the British
navy to seize slaving ships on the high seas. By 1870, the Atlantic
trade had been effectively suppressed; by 1890, the East African trade
with the Middle East followed the same path. The international
conferences of Berlin in 1885 and Brussels in 1889 bound all parti-
cipants to co-operate in the suppression of the trade; and the former
conference in the suppression of slavery also.

Slavery itself was abolished in the British dominions in 1833. Other
European and American states followed suit in the course of the
nineteenth century, culminating in the International Convention on
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Slavery of 1922 held under the auspices of the League of Nations,
acceded to by fifty-two states (most of the states then existing) and
binding them to abolish slavery. Freedom from slavery was recognized
as a fundamental human right in the United Nations’ 1948 Universal
Declaration of Human Rights. However, while slavery is now uni-
versally condemned in law, this does not mean that there are not in

actuality very many workers bound by slave-like conditions.

The humanitarian laws of war

These laws cover the treatment of prisoners of war and the wounded
as well as civilians. They developed as customary rules prior to their
codification in the Geneva Convention of 1864 and the Hague Con-
ventions of 1899 and 1907.

The jus in bello rules forbade the killing or enslavement of prisoners
of war, laid down standards of care for the wounded and outlawed the
direct military targeting of civilians. However, the double-effect rule
held that it was permissible to bring about civilian loss as an unin-
tended side effect of the pursuit of legitimate military objectives,
provided that the amount of force used was not disproportionate to
the threat posed by the enemy.

The humanitarian laws of war should protect the interests of sol-
diers and civilians in life, liberty and property from being ignored by
states in their pursuit of military advantage. Nevertheless, these rules
were treated by international lawyers, not as protecting the rights of
individual human beings, but as imposing obligations on states towards
other states. Only states, and not individuals, were recognized as being
entitled to make a complaint against another state regarding the con-
duct of its armies under the rules. This made the rules conform to the
dominant view of international society as purely a society of states
that were the sole subjects and objects of international law.*”

The treatment of aliens, the rule of law and the standard
of civilization

With the rise to world dominance of the European states in the course
of the eighteenth and nineteenth centuries, the Europeans began to
distinguish an international society composed of what they initially
identified as Christian states from a larger society of states which
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included ones that, although independent of the European powers,
were not seen as equal sovereign members of the European family of
nations. The distinction Christian/non-Christian mutated in the course
of the nineteenth century into one between civilized and uncivilized
states and the basis for the distinction came to be understood in good
part in terms of a state’s treatment of its resident aliens. The civilized
states of Europe had come to treat such aliens as having the same basic
civil rights regarding the freedom of their person and property as their
own citizens. Uncivilized non-European states were ones that did not
recognize such rights either in regard to European traders and mis-
sionaries or their own subjects. The failure to meet such a standard
was then used by the European states as justification for imposing
so-called unequal treaties or capitulations by which Europeans were
exempted from subjection to local law and regulated instead by the
laws of their own country which were applied by their consular offi-
cials, as mentioned in the previous chapter.*’

The standard of civilization used by the European powers to justify
unequal treatment, or indeed outright conquest and imperial rule in
Africa, contained liberal elements and was another example of liberal
universalism as opposed to liberal pluralism. The liberal element did not
simply consist in the rule of law understood as the just application of
given laws under fair procedures that included the independence of the
judiciary. That version of the rule of law is compatible with very illiberal
laws. It was the rule of law understood as including respect for indi-
vidual rights regarding freedom of property and contract and, in some
degree, freedom of religion, association and movement. This liberal
standard had come to be seen as central to European civilization in the
nineteenth century and as in part establishing the superiority of that
civilization over others.”' Furthermore, the Europeans used this stand-
ard as the criterion for full and equal membership of their international
society. To the extent that states fell below the standard, they had to
be content with an inferior status. Thus, there was strong pressure on
them to adopt European liberal practices in their internal affairs. There
was, however, undoubtedly, an element of racism in the Europeans’
attitude. This became clear at the Versailles Peace Conference when,
despite the Japanese participation on the Western allies’ side in the war
and despite their adoption of Western domestic legal standards, the
Western powers refused to endorse their proposal to include in the
League of Nations Covenant an affirmation of racial equality.**
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The protection of the rights of minorities

As we have seen, the Peace of Westphalia recognized the rights of
Lutherans, Calvinists and Catholics in the territories of the Holy
Roman Empire to practise their religion even if it was not the official
religion of their state. Other treaties in the seventeenth century con-
tained such provisions. These treaties established a limited degree of
religious liberty, supposedly guaranteed by treaty law. They also
established a right of intervention of the treaty powers on behalf of
their co-religionists in the case of violations of the treaty provisions.
However, no procedures for monitoring compliance were created and
since criticisms tended to produce international incidents, the treaty
guarantees were of little practical effect.

The liberation of the Balkan provinces of the Ottoman Empire in
the second half of the nineteenth century was the occasion for an
attempt to give an international guarantee of more generously con-
ceived rights. The Congress of Berlin of 1878 recognized the state-
hoods of Montenegro, Serbia and Romania and the autonomous
principality of Bulgaria. The treaty guaranteed equal civil and political
rights for the adherents of all religions and hence full religious liberty
in these territories. But once again arrangements for the implemen-
tation of the guarantees were lacking. Intervention had to be by a state
party to the treaty and was seen as an encouragement to a minority of
separatist aspirations and an excuse for further maltreatment.

There was also international pressure on the Ottomans with regard
to their treatment of the Armenians in the years 1894-7 which was
based on the Treaty of Berlin’s guarantee of Armenian safety to be
supervised by the Great Powers. The massacres of Armenians by the
Turks, which reached a new level during WWI, led to an Allied
Declaration of 1915 condemning the massacres as crimes against
civilization and humanity and undertaking to hold the perpetrators
personally responsible for their crimes — an undertaking that was not
pursued.”’

A major effort was made to give effective protection for the rights of
minority populations in the new states that came into being in Eastern
Europe at the end of WWI as a result of the collapse of the Austro-
Hungarian, Ottoman and Tsarist Empires. The American delegation
to the Versailles Peace Conference under President Wilson wanted to
incorporate a general provision regarding the protection of the rights
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of minorities in the treaty establishing the League of Nations but the
other victors of the war, having potential minority problems of their
own, opted for the traditional form of a guarantee incorporated in
separate treaties with each of the new states. That there was a serious
problem of minorities in Eastern Europe was a result of the attempt to
base the new states on the nationality principle. Because national popu-
lations were so commingled, it was impossible to allocate a territory
to one nationality without incorporating other nationalities within it.

In these treaties the minorities were granted full protection for life
and liberty and equal civil and political rights with the majority
population. They also had special minority rights regarding the use of
their own language both in private and in the public courts, the
control of their own educational, religious and social institutions
and an equitable share of public money. While the state parties to the
treaties guaranteeing the rights were the allied powers, the rights were
also placed under the special protection of the League of Nations.

On the face of it, this was a clear attempt to limit some states’
domestic sovereignty through treaty-based law requiring those states
to respect the individual rights of some of their members. It might be
thought that these were rights of groups rather than of individuals, but
this view would be mistaken. The rights were individual rights to life,
liberty, religion, language, and so on; however, only the members of
minorities were guaranteed protection for the enjoyment of them. Yet,
what created the most resentment was the discriminatory nature of
the scheme. The restrictions on domestic sovereignty applied to the
new states of Eastern Europe but not to old states, many of which had
minorities of their own, not to speak of the vast empires of subor-
dinated peoples that some of the allied powers possessed.

In general, the scheme cannot be considered a success. It was resisted
by those states on which it was imposed. It was never wholeheartedly
endorsed by League members concerned about its implications for
the right of non-interference in a state’s domestic jurisdiction and by
many who believed in the eventual assimilation of minorities to the
majority culture. It was exploited by the Nazis to stir up trouble
among the many German minorities and finally disintegrated in the
face of the fascist and authoritarian regimes’ complete contempt for
rights.**

Besides these legal changes, there was an enormous increase, in
the period before WWI, in the number and activity of organizations
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concerned with equal rights for women and the coloured races, with
the prevention of exploitation and oppression of colonial and abori-
ginal peoples, as well as with the rights of workers. In 1901 the
French-based Ligue des droits de PHomme, originally formed in
relation to the anti-Semitic Dreyfus affair, committed itself to cam-
paign for human rights anywhere in the world. Similar ideas and
movements could be found not just in Western countries but also in
modernizing China and Japan and among Muslim peoples.

After the war, Woodrow Wilson’s statements in support of human
rights and the formation of the League of Nations itself raised great
expectations and the inter-war period saw not only the rise to power
of regimes that were utterly opposed to and contemptuous of human
rights but also the multiplication of organizations and individuals
dedicated to the worldwide protection and promotion of human
rights. Among these was the Institut de Droit International which
adopted in 1929 an influential Declaration of the International Rights
of Man. These rights included those to life, liberty and property with-
out distinction of nationality, race, sex, language or religion. Even
Latin American governments participated in the movement of opinion
and aspiration, producing in 1938 the Lima Declaration in Favour
of Women’s Rights and another declaration in Defence of Human
Rights.*

Thus, when the discussions on the creation of a new world organi-
zation to replace the defunct League were taking place, there existed
a substantial body of international opinion pressing for the inclusion
of a commitment to international human rights based on the non-
discrimination principle.*® We believe that this movement in opinion
and practice towards the recognition of international human rights
has brought to the surface what was implicit in the liberal moral
foundations of Westphalian sovereignty, once acceptance of the for-
mal and absolutist understanding of that sovereignty was undermined
by the horrendous course of events. This is not to say that the older
view has not continued to have powerful attractions for illiberal-
minded rulers. It is only to say that the obvious moral justification for
the notion of the sovereign state in the modern world is that it com-
bines and expresses the wills of its autonomous members and that
when so understood, sovereignty contains an inherent constraint
arising from those members’ rights.



The UN regime on human rights

To change people’s mentality, that cannot be done in one generation,

it takes many generations and you have to start in the cradle and work
your way up through the kindergarten. The trouble is we all think in terms
of one human life. One human life is too short a term. ’'m now past

85 and I’'ve worked on this problem 60 years. It’s a long time but I’'m just
beginning to scratch the surface. I've seen great progress during my
lifetime but you can’t expect to change the way people think in one
generation. (Nuremberg prosecutor, Ben Ferencz.)
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4 The UN and regional declarations
and covenants on human rights

In Part T we have provided a sketch of the emergence of the liberal
project in Europe from the seventeenth century as both a body of ideas
about the bases of legitimate political association, domestically and
internationally, and as a set of corresponding practices. At the inter-
national level, liberalism evolved in two conflicting forms: on the one
hand, the initially dominant liberal pluralism, which emphasizes the
autonomy and liberty rights of sovereign states and, on the other
hand, the growing concern for what we have called liberal univer-
salism, which seeks to curb state sovereignty through protecting the
liberties and rights of states’ subjects.

At the same time, the development of liberalism was accompanied
by the rise and spread of nationalism. While a nationalist spirit is
needed by the liberal polity in a sense to be explained in the next
chapter on the right of peoples to self-determination, the forces of
nationalism have no inherent respect for liberal rights. In their most
extreme form, in the fascist states of the first half of the twentieth
century, they all but overwhelmed the liberal constraints of European
civilization. They thereby helped to produce, together with the sup-
posed excesses of liberal pluralist sovereignty in the two devastating
world wars, the reaction contained in the UN Charter’s commitment
to restrict state sovereignty both in regard to states’ war-making
rights and in regard to the rights of their subjects. The UN regime is a
striking expression of liberal universalism. Its character and problems
are the subject of Part II.

UN agreements

UN Charter

In August 1941, President Roosevelt of the United States and Prime
Minister Churchill of the United Kingdom proposed in a joint declaration

81



82 The Liberal Project and Human Rights

a set of principles for international collaboration in maintaining peace
and security. This declaration came to be known as the Atlantic Charter
declaration; and it was signed one month later by the USSR and the
nine governments of occupied Europe: Belgium, Czechoslovakia,
Greece, Luxembourg, the Netherlands, Norway, Poland, Yugoslavia
and by the representatives of General de Gaulle of France.' In
October 1944, the United States, the United Kingdom, the USSR and
China reached an agreement at Dumbarton Oaks on the aims,
structure and functioning of the proposed world organization. This
agreement served as a basis for the subsequent United Nations
Charter, drawn up and signed in San Francisco by representatives of
fifty countries on 26 June 1945. These were basically all the then
existing states of the world except for the defeated powers of WWII,
Switzerland and the Vatican, as well as Poland who could not attend
the conference but was left a space to sign the Charter later (15
October 1945).> On 24 October 1945, after the Charter had been
ratified by the required number of signatories, the UN came officially
into existence.

As with the League, the Charter states that the basic purpose of
the UN is to secure and maintain peace. The Charter forbids states to
use, or to threaten to use, force against another state,” except in self-
defence (individual or collective) against an armed attack,” or as
authorized by the Security Council acting under its Chapter VII powers
when in its judgement international peace and security have been
threatened (as in the case of the Gulf War of 1990). Enforcement
measures can then be undertaken either by the Security Council itself,
by a coalition of forces authorized by the Security Council or by a
single member acting with Security Council authorization.

The Charter thus removes the right of states to wage war as an
instrument of national policy, insofar as that had not already been
abandoned in the Briand-Kellogg Pact of 1928.° In this respect the
UN Charter endorses also the precedent set by the International
Military Tribunal in Nuremberg which tried, convicted and executed
Nazi leaders for, among others, crimes against peace or waging aggres-
sive war.

The UN Charter declares further that among its fundamental goals
is that of encouraging respect for human rights and promoting their
observance; and the members pledge themselves to take action for the
achievement of these human rights objectives.
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As a matter of fact, the Charter refers to human rights seven times:
in the preamble, and in articles 1, 13, 55, 62, 68 and 76. However,
while referring to human rights and fundamental freedoms, it does not
tell us what they are. The responsibility for that was given immediately
by the UN to one of its organs, the Commission on Human Rights.°
This was the genesis of probably one of the most important documents
of our time, the Universal Declaration of Human Rights (UDHR).

Universal Declaration of Human Rights

Among a number of other recommendations in our report we suggested that
the first work to be undertaken was the writing of a Bill of Human Rights.
Many of us thought that lack of standards for human rights the world over
was one of the greatest causes of friction among the nations, and that
recognition of human rights might become one of the cornerstones on which
peace could eventually be based.”

The Commission on Human Rights, appointed in 1946, was composed
of eighteen member states and was charged with producing an inter-
national bill of rights. The Commission set up a drafting committee
composed of representatives from Australia, Chile, China, France,
Lebanon, the USSR, the United Kingdom and the United States of
America and chaired by Mrs Eleanor Roosevelt. The United Nations
Secretariat produced the basic working paper of the committee.”

There had been little or no disagreement among the Western allies,
in the aftermath of the atrocities of WWII, about the need to incor-
porate the promotion of respect for human rights among the central
purposes of the UN. Disagreements developed in the Commission,
however, over the form that the document specifying the rights should
take: that of a declaration of rights only or of a binding covenant? The
content of these rights was also disputed. Ultimately, the Commission
settled on a declaration rather than a treaty; and on the inclusion of
economic, social and cultural rights as well as civil and political. It
was felt — particularly by the US representative — that a declaration,
carrying a moral but not legal weight, would be more practical at this
stage; and could then become the foundation for a future legally
binding international bill of human rights. This proved to be a wise
decision, for the self-standing Declaration has acquired a remarkable
status as the most authoritative document of the international human
rights movement.



84 The Liberal Project and Human Rights

The title of the declaration, the Universal Declaration of Human
Rights, emphasized that it was to be seen as a standard of rights for
all people everywhere without regard to race, sex, colour, political
persuasion or ethnic background. Article 1 reflects this emphasis by
stating that:

All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in
a spirit of brotherhood.

Clearly, the belief expressed is that the rights in the Declaration are
inherent in human beings and not bestowed on them by states or even
by the United Nations. The Declaration merely affirms that these
rights already exist and that all individuals and societies are obliged to
promote respect for them. The following statement that human beings
are endowed with reason and conscience could be taken to mean that
it is in virtue of being rational and moral beings that they have these
rights. Others interpret it to mean only that it is through our reason
and conscience that we can recognize that they exist and act upon
them. This vagueness reflects the fact that the members of the drafting
committee were more interested in affirming the existence of basic
rights than in reaching agreement on their philosophical foundations.

The rest of the Declaration is a masterly compilation of rights that
are subsequently divided into two separate types that were made the
subject of separate covenants: civil and political on the one hand and
economic and social on the other. In particular, Article 3 ensures
general civil and political rights:

Everyone has the right to life, liberty and security of person.
Article 25 ensures general economic and social rights:

Everyone has the right to a standard of living adequate for the health and
well-being of himself and his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other
lack of livelihood in circumstances beyond his control.

There is also a general limitation clause. Article 29(2) states that:

In the exercise of his rights and freedoms, everyone shal