FOREWORD

This Seventh Edition of the Criminal Tax Manual congtitutes a mgor revison of the
Manual. This edition includes revisions of every previous chapter and new sections on topics such
as tax money laundering, sentencing guidelines and policies, foreign evidence, Tax Division
directives, and a criminal tax trial outline. This comprehensive guide for federal law enforcement
officials is the result of the efforts of numerous former and current members of the Criminal
Enforcement Sections. The team members and contributors for this Seventh Edition, who are listed
on the following page, were awarded the first annual Barrister's Award by Assistant Attorney
General Loretta C. Argrett in recognition of their efforts and this outstanding product.

The onerous day-to-day responsibility for coordinating the revision of this Manual fell to
Michael Karam, a 16-year member of the Tax Division, currently serving in the Crimina Appeals
and Tax Enforcement Policy Section (CATEPS). He was supervised in this effort by Robert
Lindsay, chief of CATEPS, who established the overall direction of this revision and who worked
innumerable late hours and weekends on this project. The Tax Division also owes specia thanksto
the computer expertise of Tony Whitledge and Alan Hechtkopf and to the diligent efforts of Sharon
L. Sammons, Joyce A. Sanderlin, Sherri L. Spencer, Anita Davis, Stacey Wentela, Flora Brown,
and LornaHall, who made the final and timely production of these volumes possible.

The Tax Division hopes that al who consult this Manual will find it useful as you continue
the great traditions of those law enforcement officials who have sought to enhance voluntary

i

compliance through the resolute and fair enforcement of the criminal tax laws.

July, 1994 Mark E. Matthews

Deputy Assistant Attorney Generd
Tax Division

1 The contents of this Manual provide an interna guide to federa law enforcement officials.
Nothing in it is intended to create any substantive or procedura rights, privileges or benefits
enforceable in any adminigtrative, civil or criminal matter by any prospective or actual witnesses or
parties. See United Statesv. Caceres, 440 U.S. 741 (1979).
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10.04[3][b] Return Not Filed at Time Required by Law ........ccccvcvveeevrnrerneneen. 10-9

10.04[4] Proof of FalUureto File........cooiiiiiiercerreer e 10-12
10.04[5] WIlTUINESS......cocuiiieriririeie et 10-13
10.04[5][a] Proof of WIllTUINESS..........cceiriiireereere e 10-15

10.04[5][b] WIillful BIINANESS.........ccierieiiirieiierieieesie e 10-16

10.04[6] Tax DeficienCy NOt NECESSAIY.......cccorureiririreririe e 10-18
10.04[7] Venue- Falureto File...... ..o 10-18
10.04[8] Statute Of LIMITAIONS........cceueirerieirerieererieeses e 10-20

10.05 FAILURE TO PAY .ottt sttt st 10-21
10.05[1] EIEMENES ......ciiiiririririeeeie ettt 10-21
10.05[2] Required by LaW t0 Pay ........ccooueeririreririeienirieeesieieesesieesesie e 10-21
10.05[3] FaIUrEIO PaY......cccueuieeeiiirieieisie ettt 10-22
10.05[4] Willful FaIlUr@TO Pa .......ccoeuiirerieiririeiririeisis ettt 10-22
LO.05[5] VENUE......ooieeiiireeieerieee ettt bbbttt 10-23
10.05[6] Statute Of LIMITAONS........ccceueirereeiririeererieese e 10-24

10.06 SENTENCING ......cooiiieriririririe ettt s ettt se s sennnas 10-24
10.07 DEFENSES ...ttt ettt sttt s 10-24
10.07[1] Intent to Pay TaXeSiN FULUME. .........ccoeerrieiririeeine e 10-24
10.07[2] Absence of aTaX DEfICIENCY ......cocerireririririeererie e 10-24
10.07[3] DEiNQUENE FITING......cciriiirieeiririeirieeesis s 10-25
10.07[4] Civil Remedy NOt REEVAN ..........cccoiircereee e 10-25
10.07[5] IN@DITITY 1O PAY.....covieeieeieiseeieereste e 10-25
10.07[6] IRS Required to Prepare REIUINS ..........ccvveueerieeeereneeereeieesesieees 10-26

10.07[7] Marital and Financial DiffiCUlties..........cccoriivreinncirreeeeeee 10-27

10.07[8] Fear Of FiliNG .....cccoeiireieirereeeriee e 10-27
10.07[9] Claim That ReturnsWere Mailed............ccoovriinniinneerrecereeee e 10-27
10.07[10] Complicated RECOITS.........cccrurueiererieiererieieserie e 10-27
10.07[11] Paperwork REAUCTION ACE.......c.coieieirerieererieereste e 10-28
10.07[12] Other DEFENSES......cocueiereeiirieeeree et 10-28

10.08 LESSER INCLUDED OFFENSE/RELATIONSHIPTO TAX EVASION.......cccceceiieneee 10-28

11



11.00 FRAUDULENT WITHHOLDING EXEMPTION CERTIFICATE
OR FAILURE TO SUPPLY INFORMATION

11.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7205(8) .....+reveveeerererererersereseseseesesesessssssesesesens 111
11.02 GENERALLY ..ottt 111
11.03 ELEMENTS OF SECTION 7205(8) .....vvevevereueseeererereseeseseseseesesesessssesesesessssessssssssssesesenes 11-3
11.04 DUTY TO COMPLETE AND FILE FORM W-4 ..ottt 11-3
11.05 FALSE OR FRAUDULENT INFORMATION ..ot 11-4
11.06 WILLFULNESS........oo ottt ettt et 11-6

11.06[1] GENEIAIIY......cviieiieirieerte bbb 11-6

11.06[2] Examples: Proof of WillTUINESS.........ccoriirreennceie e 11-7
1107 VENUE ...ttt ettt 11-8
11.08 STATUTE OF LIMITATIONS ..ottt 11-8

12.00 FRAUD AND FALSE STATEMENT

12.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7206(1).......ccesurererrrrerererereerereresssresereseseenenens 12-1
12.02 GENERALLY ..ottt ettt sttt nenas 12-1
12.03 ELEMENTS ...ttt ettt nnens 12-2
12.04 RETURN, STATEMENT, OR DOCUMENT .....cotiiriririeeieeerereseseseses e ssnenas 12-3
12.05 "MAKES' ANY RETURN, STATEMENT, OR DOCUMENT ......ccceceieiirirreririririrenienenes 12-4
12.06 "SUBSCRIBES' ANY RETURN, STATEMENT, OR DOCUMENT .......ccccovrurrrrrrnnenes 12-5
12.06[1] GENEIAIIY ..o 12-5
12.06[2] Proof Of SIQNALUME .......c.cceierieiririeerir et 12-6

12.07 MADE UNDER PENALTIES OF PERJURY ......cooiiiiienererenisie et sesees 12-7
12.08 FALSE MATERIAL MATTER ..ottt 12-8
12.08[1] GENEIAIY....ceiererereeieirieirerererisie ettt sttt ne e s e e 12-8
12.08[2] Proof of One Materia 1tem ENOUgh .........ccoviiiiiniiirre e 12-9
12.08[3] TeSIS Of MAEITAIILY......cueerereeieririeieririe e 12-10
12.08[4] Examples: Material Matter..........ccoeeirerieirinieenneereseese e 12-11
12.08[5] Tax Deficiency NOt REQUITED ........c.ceiiririiririeireeieesese e 12-12
12.08[6] Examples: NO TaxX DEfICIENCY ......ccccurrieuiiririeeririeeresie e 12-14
12.08[6][a] Failureto REPOrt aBUSINESS..........ccoecererieerericereree s 12-14

12.08[6][b] Failureto Report Gross RECEIPLS.........covoverveererieererieereeieereeae 12-14

12.08[6][c] Include Net Business Income, Not Gross Income...........cccccveeee.. 12-14

12.08[6][d] Report False Source But Correct FIQUIres..........ccoveenereeeenereene. 12-15

12.08[6][€] Gambling Losses Deducted as Business EXpenses..........c.cc.c..... 12-15

12.08[6][f] Failureto Report Income from Illegal Business...........cccceeenueee. 12-15

12.08[6][g] Foreign Bank Account Questionson Tax Forms.........c.ccccccvuue.. 12-16

12.09 WILLFULNESS -- DOES NOT BELIEVE TO BE TRUE AND CORRECT ................ 12-16
12.10 LESSER INCLUDED OFFENSE CONSIDERATIONS.......ccoonrreririnieeeeneseseseseeienenas 12-21
12,00 VENUE ...ttt bbbttt bbb 12-23
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12.12 STATUTE OF LIMITATIONS ... 12-24

13.00 AID OR ASSIST FALSE OR FRAUDULENT DOCUMENT

13.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7206(2).......cccererererererrererereseesesesesensssesesesenes 13-1
13.02 GENERALLY ..ottt 13-1
13.03 ELEMENTS OF SECTION 7206(2) OFFENSE .........coeoiriririeeresieeresisesesie e 13-2
13.04 AIDING AND ASSISTING.....ceiieeririririsisieieieeeseseseseses e sesesesesssse e sesesessssssesesanas 13-2
13.04[1] PersonSLIiable ..o 13-2
13.04[2] Signing of Document NOt REQUITED .........cccoueuiirieeiirieeieiceeeeeee e 13-5
13.04[3] KNOWIEAQE Of TAXPEYEY .....coerveviererieirerieiresieesesieese s 13-6
13.04[4] Filing Of DOCUMENLS........coueuiirieieerieieerieiesesee et sessese e sse s ssenas 13-7
13.05 FALSE MATERIAL MATTER ..ottt 13-8
13.05[1] GENEIAIIY......coiiieieiieieeee bbb 13-8
13.05[2] Tax DeficienCy NOt NECESSAIY.......ccvuruiiririeeririeererie et 13-9
13.05[3] Examples: "Material Matter" ..........cccoveoirreinreinsieeserie e 13-10
13.06 WILLFULNESS.........ocociiiririririeie ettt sttt ns s 13-10
13.07 CASE EXAMPLES.......cco oottt ettt 13-13
13.07[1] RELUIMN PrEDArENS.....cccoveuiereeeierieeeesieee sttt 13-13
13.07[2] Sham Circular Financing TranSaCtioNS..........cccoveeerereierenieesesieesesie e 13-13
13.07[3] INFlAEH VAIUES........ceeeeeeeieirrrsieie e 13-13
13.07[4] Political Contributions Deducted as Business EXpenses...........ccoeeveevreereneenes 13-14
13.07[5] Winning Racetrack Tickets -- Not Cashed by True Owner .........ccccccvveveenneee. 13-14
13.07[6] Payoffsto Union Officials Designated as Commissions
AN REDAITS. ...ttt e 13-15
13.08 VENUE.......o ettt ettt bbb se s 13-15
13.09 STATUTE OF LIMITATIONS ...ttt ssss s ssssssesesenas 13-16
14.00 REMOVAL OR CONCEALMENT WITH INTENT TO DEFRAUD
14.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7206(4).......ceeurerererererrerererereenesesesssessesesenens 14-1
14.02 GENERALLY ..ottt ettt ettt nenan 14-1
14.03 ELEMENTS OF OFFENSE ........coooiiiirreieieeene st 14-2
14.04 REMOVES, DEPOSITS, OR CONCEALS.......cooirrirereieieeeseseseseses e 14-2
14.05 TAX IMPOSED OR LEVY AUTHORIZED........ccovirreeeeinenererisiseee e eeneseseseseseeeenenas 14-3
14.06 WILLFULNESS.......cooottiririneeeeerese ettt st snnens 14-4
TA.07 VENUE.....cooie ettt ettt et st s b senenan 14-4
14.08 STATUTE OF LIMITATIONS ... oottt senenas 14-5
15.00 COMPROMISES AND CLOSING AGREEMENTS
15.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7206(5).......ceueuruerererererrererereieesinesesssessesesenenes 151

13



15.02 GENERALLY ...

15.03 SCOPE OF SECTION 7206(5)......vcueueeererereeeererereesesesesessesesessessssssssssssesesessssssssssssssesesens

15.04 WILLFULNESS
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15.05 VENUE ... s 15-3
15.06 STATUTE OF LIMITATIONS ..o 15-3

16.00 FRAUDULENT RETURNS, STATEMENTS, OR OTHER DOCUMENTS

16.01 STATUTORY LANGUAGE: 26 U.S.C. 8 7207 .....cooviteeeeieriiririresereieieeesesesesssnesesesenenes 16-1
16.02 POLICY LIMITING THE USE OF SECTION 7207 .......ccoooiieireeirenieeseeeeseeesreseene s 16-1
16.03 ELEMENTS ..ottt n e 16-5
16.04 RETURN, STATEMENT, OR OTHER DOCUMENT ......ccooiiiririneereeseseeeseeeees 16-5
16.05 FALSE OR FRAUDULENT MATERIAL MATTER ....ooiiiiieeceseeeeees 16-6
16.06 WILLFULNESS........ooo ettt 16-6
16.07 LESSER-INCLUDED OFFENSE CONSIDERATIONS........ccoiirieereeeesee s 16-6
16.08 VENUE ... oottt e e e r s 16-7
16.09 STATUTE OF LIMITATIONS ..ottt 16-7

17.00 26 U.S.C. § 7212(a) " OMNIBUS CLAUSE"

17.01 STATUTORY LANGUAGE: 26 U.S.C. § 7212(a)"OMNIBUS CLAUSE"........c.cccounene. 17-1
17.02 GENERALLY .ottt 17-1
17.03 ELEMENTS OF THE OMNIBUS CLAUSE.........ciiiieeeeeeees et 17-2
17.04 IN ANY WAY CORRUPTLY ..ottt 17-3
17.05 ENDEAVORING.......oc ettt ss e s e nn s nn s 17-6
17.06 TO OBSTRUCT OR IMPEDE THE DUE ADMINISTRATION

OF THE INTERNAL REVENUE LAWS........o st 17-8
17.07 VENUE ...ttt e et b e n s 17-9
17.08 STATUTE OF LIMITATIONS ..ottt 17-9
17.09 SENTENCING GUIDELINES........cco it 17-9

18.00 OFFENSESWITH RESPECT TO COLLECTED TAXES

18.01 STATUTORY LANGUAGE: 26 U.S.C. 88 7215 & 7512........cccoviiirrcririrrseecs 18-1
18.02 GENERALLY ..ottt ettt nnenn 18-2
18.03 ELEMENTS OF "TRUST FUND" CASES.......ccooiieeieeenin s 18-3
18.04 PERSON REQUIRED TO COLLECT, ACCOUNT FOR, AND PAY OVER................. 18-4
18.04[1] Person Required -- "EMPIOYEr"........c.coiieirreerereeeesesiee e 18-4
18.04[2] EMPIOYEES ...ttt 18-6
18.05 REQUIREMENTS OF SECTION 7512(1)......cutueueuereirinmrereririseisenssesesessssssesesssesssssssesens 18-6
18.05[1] Notice of Failureto Collect, Account For, and Pay OVer ...........ccocceervvcnennnnes 18-6
18.05[2] Bank Account FOr Trust DEPOSITS.........orverereeriirereresrere s 18-7
18.05[3] Prior FalUreSto Pay .........cccovireeiciciiirenresisre s 18-8
18.05[4] Dates of Payroll ChECKS.........cciiiieirrieeserie e 18-8
18.05[5] Expert Testimony EXCIUAEM...........cccorriecciireses e 18-9
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18.06 CIRCUMSTANCESBEYOND CONTROL .......ccoceiiiiiriiiinsee s 18-9

18.07 INTENT ..ttt b ettt a et et 18-9
18.08 DEFENSES ..ottt ettt ettt ettt e s 18-10
18.08[1] Constitutional CONENLIONS.........ccceeeereriererereeerieneeeseeeseseesesseseeseseeesseseesessenes 18-10
18.08[2] SeleCtiVe PrOSECULION ......cceveeeeereeeesieeeiesieesesessesseessesas e sse e e ssesessesassessesessenes 18-10
18.08[3] Prior EXCESS DEPOSITS......cviveeeririeirrerinesieesesessesseessessesessesessessessssesessessesessenes 18-11
18.08[4] Late Payment Of TAXES.......ccuorueuererirueieririeeresieesesie s 18-11
18.08[5] LaCK Of FUNAS.......c.ccoririiiririeirieieesere e 18-11
18.08[6] EMDEZZIEMENL ..o 18-11
18.09 POLICY CONSIDERATIONS........ccooirririeieieieieeresesesesie e ses s senenas 18-12
18.10 VENUE ...ttt e st st e e et e ne e e se e nnenan 18-13
18.11 STATUTE OF LIMITATIONS ..ottt 18-13

19.00 [RESERVED]

20.00 [RESERVED]

VOLUME 2

21.00 AIDING AND ABETTING

21.01 STATUTORY LANGUAGE: 18 U.S.C. 82....ccirrcrre s 21-1
21.02 GENERALLY .ottt bttt sttt 21-1
21.03 ELEMENTS ..ottt ettt bttt sttt st 21-2
21.03[1] Need Underlying OffENSE........cociiririeirerieirese e 21-3
21.03[2] ASSOCIatioN DEFfINE .......cciirieiirieer e 21-3
21.03[3] Participation and SUCCESS Of VENIUIE ........c.couveuiriririererieeesesie e 21-4
21.04 PLEADING REQUIREMENTS.......cooiiiiriririririe ettt sees 21-5
21.05 APPLICATION IN TAX CASES.......o ettt 21-6
21.05[1] Aidingin Preparation/Filing of False Return: 26 U.S.C. 8 7206(2) ........ccccceu... 21-6
21.05[2] Filing False Claim for Refund: 18 U.S.C. 8 287 ........cccovvirreenreerereenenies 21-6
21.06 VENUE ...ttt ettt ettt e et s st es 21-7
21.07 STATUTE OF LIMITATIONS ...ttt 21-7

22.00 FALSE, FICTITIOUS, OR FRAUDULENT CLAIMS

22.01 STATUTORY LANGUAGE: 18 U.S.C. 88287, 286........cccccevuerereieeeeeeesee e seeeeneas 22-1
22.02 GENERALLY .ottt sttt te st s sttt e s e s tssbesta s bt s tesbesstesaesstesaessesresssnsseens 22-1
22.03 18 U.S.C. §287 -- ELEMENTS ...ttt sttt sttt 22-2
22.03[1] Clam Against the United STAES..........cocvririririnieiereeeereere e 22-2
22.03[2] Fase, Fictitious, or Fraudulent Claim...........coeoveneenernieneeeseesesese e 22-4
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22.03[2][a] False, Fictitious or Fraudulent............ccceoeveveereseseeeseseseseeseeseeseeas 22-4

22.03[2][D] MELEHTAIILY.....cocveeieiirerieeeeee et 22-5

22.03[3] Knowledge -- Intent -- WIlIfUINESS..........ccoverireieeseeeerc e 22-6

22.04 18 U.S.C. 8286 -- ELEMENTS ..ot 22-7

22.05 VENUE ..ottt n e 22-8

22.06 STATUTE OF LIMITATIONS ..ottt 22-8

22.07 THE MECHANICS OF A FALSE RETURN........cceittrrirrireieieeeesereseseses s 22-9

22.08 AUTHORIZATION OF INVESTIGATIONS AND PROSECUTIONS.......ccocorererunene 22-11
22.08[1] Authorization of Grand Jury Investigations -- Tax Division

DITECHIVE NO. 6. 22-11

22.08[2] Authorization of Prosecution in False Claims Cases........ccovvevereinerieenenens 22-12

22.09 SENTENCING GUIDELINES CONSIDERATIONS.........coeeieeererereririeeeiereeeseseseeenes 22-13

23.00 CONSPIRACY TO COMMIT OFFENSE ORTO
DEFRAUD THE UNITED STATES

23.01 STATUTORY LANGUAGE: 18 U.S.C. 8371.....cccciiiiiriirrireee e 23-1
23.02 GENERALLY .ottt sttt e e e e e 23-1
23.03 ELEMENTS ...ttt sttt ettt st e st et e et e e e 23-2
23.04 AGREEMENT ...ttt sttt sttt st n e st e st e e e e ne e 23-3
23.04[1] Proof Of AQrEEIMENT ..ottt 23-3
23.04[2] TWO OF MOIE PEISONS......ccuiirieiiirieieerieieesee et snenas 23-4
23.04[2][a] Limitation on Naming Unindicted Coconspirators............cc.cev... 23-5

23.04[2][b] Conspiring With Government AQents..........cocererrerreereerereseennene 23-5

23.04[2][c] Corporations as CONSPITELOIS .........ceuervereereeriererereeieeseeseeseeseessees 23-6

23.04[3] Scope of the Agreement -- Single or Multiple Objects...................... 23-6

23.05 MEMBERSHIP ..ottt st b e 23-7
23.05[1] INtENt REQUITEMENT ......ccciveiiireeieireeiee et 23-7
23.05[2] Proof Of MemMDErShiP .......cererieierieeiree et 23-8
23.05[3] PINKerton LidDility.........cocoerrinirireeeree e 239

23.06 OVERT ACT ...ttt ettt sttt ettt et st ae e st s aenee e seseenes 23-10
23.06[ L] DEFINITION.....c.iiiiieiierieieirieieresiei ettt enenas 23-10
23.06[2] ACtSOf CONCEAIMENT ..ottt 23-11

23.07 CONSPIRACY TO DEFRAUD THE UNITED STATES.......cccoiieeeereree e 23-12
23.07[1] GENEIAIY.....eeeeeeeeeeeeeeer ettt 23-12
23.07[1][a] Sec. 371: TWO FOrms of CONSPITECY ......ceuerueruererieereeriereesieseesieneens 23-12

23.07[1][b] Scope of Defraud ClaUSE.........c.ccoerereririeieeeeses e 23-13

23.07[1][c] Pleading REQUITEMENLS.........cceierueriereisie sttt 23-14

23.07[2] KIGIN CONSPITACY ....cveerereeeiririeiesisieiesisieiesesssiesesss e ss e ss st ssenessenas 23-15
23.07[2][@] GENEIAINY ...ueieieeeriesieee e 23-15

23.07[2][b] Examples: Klein fact patterns.........ccoeveerienenenese s 23-16
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23.07[2][c] ExtraElement in Ninth Circuit: Caldwell ..........ccccovvvevevceiiennne 23-24

23.07[3] Overlapping CONSPITACIES .....c.ccereerereeerereeerieesseseeessesessessesessesessessessssessesessens 23-24

23.07[4] SCOPE OF INLENL.......coeeeerieieerteer et re e e e e nesnens 23-28

23.07[4][@ GENEIAIY ...cueieieeieeeeeeee e s 23-28
23.07[4][b] Klein Conspiracy Coupled With a Narcotics

or Money Laundering ProSECULION...........cccueieereeeene e see st 23-29
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23.08 STATUTE OF LIMITATIONS.......ooiiii s 23-33

23.08[L] GENEFAY...ceeueeiieiiieeeie ettt ne e e 23-33
23.08[2] Beginning of LimitationS Period ...........ccceeeveeieeieesieie e 23-34
23.08[3] Withdrawal DEfENSE........cccueiieiicieiece et 23-34
23.09 VENUE ..ottt sttt sttt na e s et sene e e ne st ntenes 23-36

24.00 FALSE STATEMENTS

24.01 STATUTORY LANGUAGE: 18 U.S.C. 81001 .......ccoviriiirrriricisis e, 24-1
24.02 GENERALLY .ttt bttt 24-1
24.03 ELEMENTS ..ottt ettt ettt 24-3
24.04 FALSE STATEMENTS OR REPRESENTATIONS.......c.coiiitrreeririeeres e 24-4
24.05 MATTER WITHIN JURISDICTION OF A FEDERAL AGENCY ......cccooviiinrrienerieeenes 24-6
24.06 MATERIALITY oottt 24-9
24.07 WILLFULNESS ..ottt 24-12
24.08 DEFENSES ..ottt ettt ettt 24-13

24.08[1] EXCUlPatory NO DOCIINE. .....cciiirieriirieeeeee e e 24-13

24.08[2] Wrong Statute Charged ...........ccceoerirerienieseseseeeee e 24-15

24.08[3] VAITAINCE.......couiieiitirieeieeieeeeie ettt be bbbt bt sbesbesbesae e e e e eneas 24-16
24.00 VENUE ...ttt b et b ettt enan 24-16
24.10 STATUTE OF LIMITATIONS ...ttt 24-17

25.00 TAX MONEY LAUNDERING

25.01 26 U.S.C. 8§ 6050! -- RETURNS RELATING TO CASH

RECEIVED IN TRADE OR BUSINESS (FORMS 8300).........cccetrerteererieererieesesieenenens 25-1
25.01[1] Statutory Language: 26 U.S.C. 8 6050 .........cccvvrreererreneeesenreenesreseeennenas 25-1
25.0102] Treasury Regulations: 26 C.F.R. ......ccccoiiiiiinerieeeeeee e 25-4
25.01[3] Attorney FEE REPOIING ....cveveiieiiieriesiiriere et 25-6
25.01[4] Criminal Prosecution: Failing to File Correct Forms;
Structurinig to Evade REPOIING .......ccovvireirrieierieerreesere e 25-10
25.01[4][a] Duty To File Correct
FOrms 8300 -- WILLFULNESS..........ccoooorireere e 25-11
25.01[4][b] Title18 25-13
25.01[5] SENLENCING -...venvirveeertietieieeieeee ettt b et e e bbb b b ebesse e e e e eneas 25-13
25.01[6] VENUE.......eemeeuieieieieete ettt st e ettt e st et s s be e e nesaeneeneas 25-14
25.01[7] Statute Of LIMItalioNS ........ccereeiriieiiriesiisie et 25-14
25.01[8] Policy and ProCROUNE..........c.ooiiirierieieeieeee e 25-15
25.01[8][a] Tax Return Disclosure 25-16
25.02 18 U.S.C. 8§ 1956(a)(1)(A)(ii) -- LAUNDERING OF
MONETARY INSTRUMENTS.......oiierteirrrir st 25-16
25.02[1] Statutory Language: 18 U.S.C. 8 1956(@)(1)(A)(11) vvrreererrerererreererreererieesesieeseseenees 25-16
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piX 0 AR 4 g L 2 25-17

25.02[3] EIBMENES.....cciiiiiirieieirieieesie ettt ettt et 25-17
25.02[4] Conduct FinanCial TranSaCtioN.........cccccveueerereserieesieseseseeesieseseseeesseseeseseesessesessesseses 25-18
P22 0724 1) I 011 1o o = 25-19
25.02[6] Proceeds of Specified Unlawful ACHIVILY .......ccccveeererceceecesee e 25-21
25.02[7] Intent to Evade Tax or Commit TaX Fraud.........ccccveeerereeesieieseseeesee e 25-22
25.02[8] SENLENCING......ueueereereisiereisteseesestesesesseesessesesessesesessesaessesesssesesessesesessesesessssesessesensssesen 25-25
25.02[9] VENUE ..ottt sttt b et st s e sa s ene e e s e ne s nseneseesene e nnenan 25-25
25.02[10] Statute Of LIMItaliONS .....cccoveuirereerierieieesieieesisieese bbb 25-25
25.02[11] POliCy and PrOCEAUIE.........coiiiieiiirieieirieiecree ettt 25-25
26.00 - 29.00 [RESERVED]

30.00 SPECIFICITEMS

30.01 GENERALLY .ottt ettt 30-1
30.02 UNREPORTED INCOME -- OVERCOMING
AMOUNTS REPORTED ON RETURN.......ccottiieiirinieenerie e 30-3
30.03 UNREPORTED INCOME -- IDENTIFIED
INCOME ITEMSNOT ON RETURN ..ot 30-4
30.04 FAILURE TO REPORT BUSINESS
OR SOURCE OF INCOME ...ttt 30-5
30.05 OVERSTATED DEDUCTIONS OR EXPENSES.......ccccooiirieiirireeseseeses e 30-9
30.05[1] GENEIAIIY ...ttt 30-9
30.09[2] IndividualS and BUSINESSES ........cccorueeireririeirieienesesieesesie e es 30-10
30.09[3] REIUIMN PrEPAIErS......coveuiereeieirieieeses ettt es 30-11
30.06 DEFENDANT'S ADMISSIONS .......ccooiiirieiinerieesesieiee s 30-12
30.06[1] GENEIAIIY.....cuiiererererieieieeerer st 30-12
30.06[2] DUMMY RELUIMNS ...t es 30-12
30.06[ 3] DEliNQUENE RELUIMS........c.ccerieiierieieereeiee st 30-13
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1.00 ORGANIZATION AND AUTHORITY
1.01 TAX DIVISION AUTHORITY

The functions assigned to, and conducted, handled, or supervised by, the
Assistant Attorney General, Tax Division, are set forth in Department of Justice
Regulations on the Tax Division, Sections 0.70 and 0.71 (28 C.F.R.)Iljwhich, for

convenience of reference, are reproduced below.
Title 28 -- Judicial Administration
PART 0 (Zero) -- ORGANIZATION OF THE DEPARTMENT OF JUSTICE
Subpart N -- Tax Division
§ 0.70 General functions.

The following functions are assigned to and shall be conducted, handled,
or supervised by, the Assistant Attorney General, Tax Division:

(a) Prosecution and defense in all courts, other than the Tax
Court, of civil suits, and the handling of other matters, arising
under the internal revenue laws, and litigation resulting from
the taxing provisions of other Federal statutes (except civil
forfeiture and civil penalty matters arising under laws relating to
liquor, narcotics, gambling, and firearms assigned to the
Criminal Division by Section 0.55(d)).

(b) Criminal proceedings arising under the internal revenue
laws, except the following: Proceedings pertaining to
misconduct of Internal Revenue Service personnel, to taxes on
liquor, narcotics, firearms, coin-operated gambling and
amusement machines, and to wagering, forcible rescue of
seized property (26 US.C. 7212(b)), corrupt or forcible
interference with an officer or employee acting under the
Internal Revenue laws (26 U.S.C. 7212(a)), unauthorized
disclosure of information (26 U.S.C. 7213), and counterfeiting,
mutilation, removal, or reuse of stamps (26 U.S.C. 7208).

(c)(1) Enforcement of tax liens, and mandamus, injunctions,
and other special actions or general matters arising in
connection with internal revenue matters.
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(2) Defense of actions arising under section 2410 of Title 28 of
the United States Code whenever the United States is named
as a party to an action as the result of the existence of a
Federal tax lien, including the defense of other actions arising
under section 2410, if any, involving the same property
whenever a tax-lien action is pending under that section.

(d) Appellate proceedings in connection with civil and criminal
cases enumerated in paragraphs (a) through (c) of this section
and in Section 0.71, including petitions to review decisions of
the Tax Court of the United States.

[Order No. 423-69, 34 FR 20388, Dec. 31, 1969, as amended by
Order No. 445-70, 35 FR 19397, Dec. 23, 1970; Order No. 699-77,
42 FR 15315, Mar. 21, 1977; Order No. 960-81, 46 FR 52346, Oct.
27,1981]

8 0.71 Delegation respecting immunity matters.

The Assistant Attorney General in charge of the Tax Division is
authorized to handle matters involving the immunity of the
Federal Government from State or local taxation (except
actions to set aside ad valorem taxes, assessments, special
assessments, and tax sales of Federal real property, and
matters involving payments in lieu of taxes), as well as State or
local taxation involving contractors performing contracts for or
on behalf of the United States.

Prosecutions for obstruction of justice (18 U.S.C., Secs. 1501-1511), perjury (18
U.S.C., Secs. 1621, 1622), false declarations before a grand jury or court (18 U.S.C.,
Sec. 1623), fraud and false statements in matters within the jurisdiction of a
government agency (18 U.S.C., Sec. 1001), and conspiracy to defraud the United
States (18 U.S.C., Sec. 371) come under Sec. 0.179 (28 C.F.R.). Section 0.179a

provides, with respect to those offenses, as follows:

1 The contents of the Federal Register are required to be judicialy noticed.
44 U.S.C. § 1507.
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8 0.179a Enforcement responsibilities.

(a) Matters involving charges of obstruction of justice, perjury,
fraud or false statement, as described in Section 0.179, shall be
under the supervisory jurisdiction of the Division having
responsibility for the case or matter in which the alleged
obstruction occurred. The Assistant Attorney General in charge
of each Division shall have full authority to conduct
prosecution of such charges, including authority to appoint
special attorneys to present evidence to grand juries.
However, such enforcement shall be preceded by
consultation with the Assistant Attorney General in charge of
the Criminal Division, to determine the appropriate supervisory
jurisdiction. (See 38 CFR 0.55(p).)

(b) In the event the Assistant Attorney General in charge of the
Division having responsibility for the case or matter does not
wish to assume supervisory jurisdiction he shall refer the matter
to the Assistant Attorney General in charge of the Criminal
Division for handling by that Division.

[Order No. 630-75, 40 FR 53390, Nov. 18, 1975].

For prosecutions involving the charging of tax crimes as mail fraud, wire
fraud, or bank fraud (18 U.S.C. Secs. 1341, 1343, 1344) or as predicates to a RICO
charge or as the specified unlawful activity of a money laundering offense, cross
reference should be made to Tax Division Directive No. 99 (Mar. 30, 1993), which is

contained in Chapter 3.00, infra.
1.02 CRIMINAL ENFORCEMENT SECTIONS ORGANIZATION CHART

[. Assistant Attorney General
Il. Deputy Assistant Attorney General (Criminal Tax)
lll. Director, Criminal Enforcement Sections

Stanley F. Krysa -- (202) 514-2973
(202) 514-8455 (FAX)

IV. Chiefs, Four Criminal Enforcement Sections
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A. Criminal Appeals & Tax Enforcement Policy Section

(202) 514-5396
(202) 514-8455 (FAX)

Robert E. Lindsay, Chief
Alan Hechtkopf, Assistant Chief
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B. Northern Criminal Enforcement Section

(202) 514-5150
(202) 514-8455 (FAX)

Edwin R. Pierce, Chief
Jerrold Kluger, Assistant Chief
Curtis Nash, Assistant Chief

States and Territories:

Connecticut Massachusetts Ohio

Delaware Michigan Pennsylvania
Kentucky New Hampshire  Rhode Island
Maine New Jersey Vermont

Maryland New York District of Columbia

Drug Task Force Liaison Attorneys for:
Boston, Baltimore, New York, and Detroit

C. Southern Criminal Enforcement Section

(202) 514-5145
(202) 514-9623 (FAX)

J. Randolph Maney, Chief
Ralph E. Belter, Assistant Chief
Rosemary E. Paguni, Assistant Chief

States and Territories:

Alabama Missouri Virginia
Arkansas New Mexico West Virginia
Florida North Carolina Canal Zone
Georgia South Carolina Puerto Rico
Louisiana Tennessee Virgin Islands
Mississippi Texas

Drug Task Force Liaison Attorneys for:
Atlanta, Houston, St.Louis and Miami
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D. Western Criminal Enforcement Section

(202) 514-5247
(202) 514-9623 (FAX)

Ronald A. Cimino, Chief
Mark R. Friend, Assistant Chief
David A. Brown, Assistant Chief

States and Territories:

Alaska lowa Oregon
Arizona Kansas South Dakota
California Minnesota Utah
Colorado Montana Washington
Hawaii Nebraska Wisconsin
ldaho Nevada Wyoming
lllinois North Dakota American Samoa
Indiana Oklahoma Guam

Drug Task Force Liaison Attorneys for:
Chicago, Denver, Los Angeles, San Diego and San Francisco.

1.03 CRIMINAL ENFORCEMENT SECTIONS -- DELEGATION OF AUTHORITY

The delegation of authority in criminal tax cases by the Assistant Attorney
General, Tax Division, to the Deputy Assistant Attorney General (Criminal Tax), Tax
Division, and to officials of the Criminal Enforcement Sections, Tax Division, is set
forth in Tax Division Directive No. 71. For convenience of reference, Directive No.
71 is reproduced in Chapter 3.00, infra.

1. The Code of Federd Regulations is prima facie evidence of the text of the origina documents.
44 U.S.C. § 1510.
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2.00 CRIMINAL TAX PRACTICE AND PROCEDURES
(UNITED STATESATTORNEYS MANUAL)

Title 6 of the United States Attorneys Manual (USAM) describes the jurisdiction of the
Tax Division and the authority and procedures of the component parts of the Division.
For convenience of reference, the pertinent parts of Title 6 of the United States Attorneys

Manual, pertaining to criminal tax cases, are set forth in the pages which follow.
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6-1.000 POLICY
6-1.100 DEPARTMENT OF JUSTICE POLICY AND RESPONSIBILITIES

The Assistant Attorney General in charge of the Tax Division, subject to the genera
supervision of the Attorney General and under the direction of the Deputy Attorney Generd, is
responsible for conducting, handling, or supervising tax matters, as more particularly described in
28 C.F.R. 80.70.

The Tax Division, under the direction of the Assistant Attorney General, supports and
coordinates tax litigation. The closest possible cooperation between the offices of the U.S.
Attorneys and the Tax Division is highly desirable to ensure that tax litigation for the United States
is handled in an expeditious and professional manner. The information in this manua is designed
to describe the kinds of litigation that the Tax Division has encountered over the years and to
explain in some detail the interrelationship of the U.S. Attorneys offices and the Division in
particular kinds of cases.

The Department of Justice, including the U.S. Attorneys, is responsible for the conduct of
al phases of federa tax litigation in the federal and state courts, including the prosecution of
criminal tax cases, the collection of tax claims in bankruptcy, probate and insolvency proceedings,
the defense of mortgage foreclosure suits involving tax liens, the initiation of collection suits
against delinquent taxpayers, the defense of refund litigation, and the handling of administrative
summonses cases. All federd tax litigation in which the United States is a party must be handled
by attorneys who are either employed by the Department of Justice or are authorized by it to
represent the United States.

The Tax Division generaly has the responsibility of authorizing prosecution in criminal tax
cases. Once prosecution is authorized, U.S. Attorneys usually have the initial responsibility for the
trial of criminal tax cases. However, the Tax Division has a staff of highly qualified tria attorneys
who will render assistance in criminal tax cases upon request. The litigation assistance may be in
the form of a senior Tax Division attorney who, either individualy or with another Division
attorney, may handle the grand jury investigative and/or trial aspects of a criminal tax case or even
may assume responsibility for aperiod of time of adistrict's crimina tax docket. In other instances,
the assistance may be provided by a Tax Division attorney acting as co-counsdl with an Assistant
U.S. Attorney in one or more cases or investigations. Tax Division attorneys also are available for
consultation and assistance on criminal tax policy and litigation matters, including foreign evidence
gathering problems.

In civil tax ligation, the primary responsibility for handling most of the cases rests with Tax
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Division attorneys. The function of the U.S. Attorney in civil tax cases varies depending on the
nature of the case. In virtualy al tax cases, other than in the Claims Court, the U.S. Attorney and
his/her designated Assistant are counsdl of record.

On occasion, specia circumstances may make it desirable for the government to be
represented in a particular civil tax case by the U.S. Attorney, and not by an attorney from one of
the Civil Trial Sections. The Chief of the appropriate Civil Tria Section or one of hisher
Assistants is authorized to make the determination. An individua trial attorney has no authority to
alow aU.S. Attorney to represent the government in any civil tax case. When, however, the U.S.
Attorney is authorized to handle acivil tax case, atrid attorney will also be assigned to the case.

Some types of civil tax cases are assigned directly to the U.S. Attorneys, including certain
types of bankruptcy proceedings, actions under 28 U.S.C. 82410 (other than interpleader), and some
types of summons litigations. When U.S. Attorneys are unable because of personnel shortages or
for other uncontrollable circumstances to staff civil tax cases for which their offices have litigation
responsibilities, the Tax Divison should be contacted and assistance requested. In the event that
the Tax Division is unable to provide such assistance, it will undertake to aid the U.S. Attorney in
preparing the paperwork necessary to have an IRS attorney appointed as a Special Assistant U.S.
Attorney as an interim measure until the crisisis over.

In adistrict in which an IRS District Counsdl office is located, specia arrangements can be
made with the concurrence of the Tax Division, the U.S. Attorney, and the District Counsel to have
one or more District Counsel attorneys appointed as Specia Assistant U.S. Attorneys to handle
certain bankruptcy matter.

6-1.110 Other Relevant Manualsfor U.S. Attorneys

U.S. Attorneys have been furnished with the Tax Division's Criminal Tax Manual (1985),
the Manual for Collection of Tax Judgments, and amanua concerning the award of attorneys's fees
and related expenses under 26 U.S.C. 87430 entitled "Guidelines-Awards Under Section 7430 of
the Interna Revenue Code" The Crimind Tax Manuad is a comprehensive procedura and
substantive guide to the handling of criminal tax case and includes jury instructions and other
forms. It isavailable by arequest directed to the Chief of the Crimina Section. These publications
should be of assistance to U.S. Attorneys and their staffs in the conduct of tax litigation. However,
this Title of the USAM will prevail in any instance where any other manua is in derogation or
conflict.
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6-4.000 CRIMINAL TAX CASE PROCEDURES
6-4.010 The Federal Tax Enforcement Program

The Federal Tax Enforcement Program is designed to protect the public interest in
preserving the integrity of this nation's self-assessment tax system through vigorous enforcement of
the interna revenue laws. The purpose of a crimina tax prosecution is to expose the wrongdoer,
thereby deterring other potential tax violators. Obvioudy, the most effective deterrent to would-be
violators is successful prosecution coupled with a sentence commensurate with the gravity of the
offense.

The government's objective in crimina tax prosecutions is to get the maximum deterrent
value from the cases prosecuted. The achieve this objective, the government's tax enforcement
activities must reflect uniform enforcement of the tax laws. Uniformity is particularly necessary
because prosecution standards in the tax area potentially affect more individuals than any other area
of the law. Accordingly, the Federa Tax Enforcement Program is designed to have the broadest
possible impact on compliance attitudes by emphasizing balanced enforcement, not only with
respect to the types of violations prosecuted but also the geographic location and economic and
vocational status of the violators.

In view of the importance of the uniform prosecution program, the Tax Division has been
delegated the responsibility of authorizing or declining investigation and prosecution in criminal tax
matters. See USAM 6-4.211, infra. However, the tax enforcement program can only work
effectively if the IRS, Department of Justice, and U.S. Attorneys work in harmony. The following
guidelines are intended to harmonize this effort.

6-4.020 Criminal Tax Manual and Other Tax Division Publications

The Tax Divison's Criminal Tax Manual (1985 ed.) and its "Ingtitute on Criminal Tax
Trials' contain exhaustive treatments of statutes, methods of proof, policies and procedures,
indictment/information forms, jury instructions, and various specidized areas involved in criminal
tax prosecutions. All prosecutorsinvolved in federa criminal tax cases should cross-reference such
works during their handling of criminal tax cases.

6-4.030 Criminal Tax Materialson JURIS
The Tax Division, in conjunction with the Justice Management Division, has created

severa criminal tax data base fileson JURIS in itstax file group. The available criminal tax filesin
thetax filegroup are: (1) CRTAXMAN: Tax Divisonss Crimina Tax Manud; (2) FORMS:. Tax
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Division's Indictment/Information Forms; (3) JURYINST: Tax Divison's Mode Crimina Tax
Jury Instructions; (4) PROTEST: Tax Divison's Crimina Tax Protestor Case Lists;, and (5)
CRTAXNEW: Recent Criminal Tax and other cases from Criminal Section Newsletter.

In addition, TAXBRIEF, a crimina tax appellate brief bank, isavailable in JURIS brief file
group to facilitate reference and research in criminal tax.

6-4.100 INVESTIGATIVE AUTHORITY AND PROCEDURE
6-4.110 IRS Administrative | nvestigations

The IRS Crimina Investigation Divison (CID) is responsible for investigating the
violations of the criminal provisions of the internal revenue laws. CID's jurisdiction includes the
investigation of al aleged crimina violations arising under 26 U.S.C. (Internal Revenue Code)
(except those relating to acohol, tobacco, and firearms taxes, and certain of the violations
punishable under 26 U.S.C. 88 7212(a), 7213(a), and 7214(a)) and related violations of the crimina
provisonsof 18 U.S.C.

CID specia agents are responsible for conducting administrative investigations of aleged
criminal violations arising under the internal revenue laws. To enable specia agents to fulfill this
responsibility, they are authorized to administer oaths under 26 U.S.C. §7622 and to take testimony
of witnesses and examine books and records under 26 U.S.C. 87602. Specia agents are also
authorized to serve summonses and subpoenas, and to execute search and arrest warrants. See 26
U.S.C. §7608.

6-4.111 Origin of IRS Administrative | nvestigations

CID investigations are generaly initiated as aresult of one of the following:

A. Fraud referrals from other divisionswithin IRS;

B. Information provided by other government agencies;

C. Information provided by private parties,;

D. Matters or projects developed within CID.

Matters found to have crimina fraud prosecution potential, or deemed to warrant further
inquiry, are approved for investigation and pursued by specia agents to the extent available
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resources permit.
6-4.112 RS Joint Administrative I nvestigations

Joint investigations are conducted by special agents in cooperation with representatives of
other IRS divisons. Matters are usualy investigated jointly with revenue agents (Examination
Division) when false returns are filed or when a willful faillure to file occurs. Joint investigations
with revenue officers (Collection Division) usualy evolve from awillful faillure to pay tax.

6-4.113 IRS Review of Administrative | nvestigations

Upon concluding an administrative investigation, a special agent recommending
prosecution must prepare a specia agent's report (SAR) that details the investigation, its results, and
the agent's recommendations. After review within CID, the SAR, together with the exhibits, is
reviewed by District Counsel. When prosecution is deemed warranted, District Counsel prepares a
crimina reference letter (CRL), that discusses the nature of the crime(s) for which prosecution is
recommended, the evidence relied upon to prove it, technical aspects and anticipated difficulties of
prosecution, and the prosecution recommendations themsel ves.

6-4.114 IRS Referral of Reports and Exhibits from Administrative | nvestigations

Affirmative recommendations for prosecution or prosecution-related action in matters under
the investigative jurisdiction of CID are referred to the Department of Justice, Tax Division, or,
where the Tax Division has authorized, directly to U. S. Attorneys for the jurisdiction where venue
most appropriately lies. See 26 U.S.C. 8 6103(h). Such referrals generally include a CRL, SAR,
and sufficient relevant exhibits to permit anaysis of the matters to evaluate prosecutive merit.
Where matters are referred to the Tax Divison, a copy of the CRL will be forwarded
simultaneoudly to the appropriate U.S. Attorney. Likewise, where matters are directly referred to
the U.S. Attorney, a copy of the CRL will be forwarded s multaneously to the Tax Division.

6-4.115 Effect of IRS Referral on Administrative | nvestigations

Referra of a matter to the Tax Division terminates IRS authority to use administrative
process to further investigate the matter referred. See 26 U.S.C. § 7602(c).

6-4.116 Effect of Declination on Administrative | nvestigations

Declination of a matter referred for prosecution to the Tax Division permits IRS to take
whatever administrative action it feels is appropriate under the circumstances including further
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investigation by CID. See IRM 9652. Administrative process is available to the special agent
conducting such further investigation. 26 U.S.C. § 7602(c). The IRS may, if warranted, resubmit
the matter to the Tax Division asanew referral.

6-4.117 General Enforcement Plea Program

The IRS and the Tax Divison have implemented a nationwide guilty plea program in
adminigtratively investigated Genera Enforcement Program cases. Under this plea program,
adminigtratively investigated criminal tax cases may be referred directly and simultaneously from
the IRSto U.S. Attorneys Offices and the Tax Division in Washington, D.C., where only legitimate
source income is involved (e.g., ho narcotics or organized crime) and where taxpayer's counsel
indicates during such early stage in the investigation taxpayer's wish to enter a guilty plea consistent
with the Tax Divison's mgor count policy. Following IRS consideration to ensure legal
sufficiency, abbreviated written referras from the CID and District Counsel to both the U.S.
Attorney and Tax Division will permit an accelerated means for cases to be disposed of where the
target of the investigation does not contest crimina liability. All authority to conduct plea
negotiations rests with the U.S. Attorney and the Tax Division and not the IRS. Tax Division and
U.S. Attorney liaison attorneys for such program will ensure compliance with the Tax Divison's
major count policy. See Memorandum to al U.S. Attorneys from Acting Assistant Attorney
General, Tax Division, regarding Program for Entering into Plea Negotiations on Title 26 Offenses
Prior to Forma Review by District Counsdl's Office and Tax Division (Feb. 25, 1986). See also
IRM 9620.

6-4.120 Grand Jury Investigations

Although afederal grand jury is empowered to investigate both tax and nontax violations of
federal criminal tax laws, use of the grand jury to investigate in genera solely crimina tax
violations must first be approved and authorized by the Tax Divison. See 28 C.F.R. § 0.70; 26
U.S.C. 86103(h).

Authority to authorize grand jury investigations of false and fictitious claims for tax refunds,
in violation of 18 U.S.C. 8286 and 18 U.S.C. § 287 (other than violations committed by a
professional tax return preparer), has been delegated to all United States Attorneys by the Tax
Division (see Tax Division Directive No. 96, dated December 31, 1991). This delegation of
authority is subject to the following limitations:

D The case has been referred to the United States Attorney by Regiona
Counsdl/Didtrict Counsel, Interna Revenue Service, and a copy of the request for grand jury
investigation letter has been forwarded to the Tax Division, Department of Justice; and,
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2 Regional Counsel/District Counsel has determined, based upon the available
evidence, that the case involves a Situation where an individual (other than a return preparer as
defined Section 7701(a)(36) of the Internal Revenue Code) for a single tax year, has filed or
conspired to file multiple tax returns on behalf of himsdf/herself, or has filed or conspired to file
multiple tax returns in the names of nonexistent taxpayers or n the names of rea taxpayers who do
not intend the returns to be their own, with the intent of obtaining tax refunds to which he/sheis not
entitled.

In al cases, a copy of the request for grand jury investigation |etter, together with a copy of
the Form 9131 and a copy of al exhibits, must be sent the Tax Division by overnight courier at the
same time the case is referred to the United States Attorney. In cases involving arrests or other
exigent circumstances, the copy of the request for grand jury investigation letter (together with the
copy of the Form 9131) must also be sent to the appropriate Criminal Enforcement Section of the
Tax Division by telefax.

Any case directly referred to a United States Attorney's office for grand jury investigation
which does not fit the above fact pattern or in which a copy of the request for grand jury
investigation letter has not been forwarded to the Tax Division by overnight courier or by telefax by
Regional Counsdl/District Counsel will be considered an improper referral and outside the scope of
the delegation of authority. In no such case may the United States Attorneys's office authorize a
grand jury investigation. Instead, the case should be forwarded to the Tax Division for
authorization.

This authority is intended to bring the authorization of grand jury investigations of cases
under 18 U.S.C. 8286 and 18 U.S.C. 8287 in line with the United States Attorney's authority to
authorize prosecution of such cases (see USAM, 6-4.243, infra). Because the authority to authorize
prosecution in these cases was delegated prior to the time the Interna Revenue Service initiated
procedures for the eectronic filing of tax returns, false and fictitious claims for refunds which are
submitted to the Service through eectronic filing are not within the origina delegation of authority
to authorize prosecution. Nevertheless, such cases, subject to the limitations set out above, may be
directly referred for grand jury investigation. Due to the unique problems posed by electronically
filed fase claims for refunds, Tax Division authorization is required if prosecution is deemed
appropriate in an electronic filing case.

6-4.121 |RS Requeststo I nitiate Grand Jury I nvestigations

CID generdly relies upon the administrative process to secure evidence during an
investigation. However, where CID is unable to complete its administrative investigation or

2-9
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otherwise determines that the use of administrative process is not feasible, it may request a grand
jury investigation.

Proceduraly, the request must include a completed IRS Form 9131, a Request for Grand
Jury Investigation signed by Regiona or District Counsel, and whatever exhibits are available to
support the request. See IRM 9267.2 et seq. Because this request is a referral of the matter to the
Department of Justice, CID may no longer use administrative process. See USAM 6-4.115, supra.

6-4.122 U.S. Attorney I nitiated Grand Jury | nvestigations
A. IRS Direct Referrals

Although the U.S. Attorney is authorized to conduct a Title 26 grand jury investigation in
direct referra matters, the instances where such referrals require grand jury investigation will be
rare. See USAM 6-4.243, infra.

B. Tax Division Referrals for Prosecution

The U.S. Attorney is authorized to conduct a Title 26 grand jury investigation into matters
referred for prosecution by the Tax Divison to the extent necessary to perfect the tax charges
authorized for prosecution.

C. Tax Division Referras for Grand Jury Investigation

The U.S. Attorney is authorized to conduct a Title 26 grand jury investigation into matters
referred for that purpose by the Tax Division, whether upon IRS (see USAM 6-4.121, supra) or
Tax Division (see USAM 6-4.126, infra) request, to the extent necessary to ether perfect the tax
charges authorized for investigation or determine that prosecution is inappropriate (see USAM 6-
4.242, infra).

D. Joint Tax-Nontax Investigations with IRS Participation: Delegation of Authority
with Respect to Approving Request Seeking to Expand a Nontax Grand Jury Investigation to
Include Inquiry into Possible Federal Criminal Tax Violations

Effective October 1, 1986, Tax Divison Directive No. 86-59 was issued to confer a
delegation of authority with respect to approving requests seeding to expand nontax grand jury
investigations to include inquiry into possible federal crimina tax violations on the following
individuas:

2-10
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1.  AnyU.S. Attorney appointed under 28 U.S.C. 8541 or §8546.

2. Any attorney-in-charge of a Criminal Division Organized Crime Strike
Force established pursuant
to 28 U.S.C. §510.

3. Any independent counseal appointed under 28 U.S.C. 8593.

The authority conferred allows the designated officia to approve, on behalf of the Assistant
Attorney General, Tax Division, a request seeking to expand a nontax grand jury investigation to
include inquiries into potential federal crimina tax violations in a proceeding which is being
conducted within the sole jurisdiction of the designated officia's office. (26 C.F.R.
8301.6103(h)(2)-1(a)(2)(i1). ) Provided, that the delegated official determines that:

1 There is reason to believe, based upon information developed during the course of
the nontax grand jury proceedings, that federal criminal tax violations may have been committed.

2. The attorney for the government conducting the subject nontax grand jury inquiry
has deemed it necessary in accordance with Rule 6(e)(3)(A)(ii), Fed.R. of Cr.P., to seek the
assistance of government personnel assigned to the IRS to assist said attorney in hisher duty to
enforce federal criminal law.

3. The subject grand jury proceedings do not involve a multijurisdictional
investigation, nor are the target individuals considered to have national prominence-such as local,
state, federal or foreign public officias or politica candidates, members of the judiciary; religious
leaders; representatives of the electronic or printed news media; officials of a labor union; and
magjor corporations and/or their officers when they are the targets (subjects) of such proceedings.

4, A written request seeking the assistance of IRS personnel and containing pertinent
information relating to the alleged federal tax offenses has ben forwarded by the designated
official's office to the appropriate IRS official (e.g., Chief, Crimina Investigations).

5. The Tax Division of the Department of Justice has been furnished by certified mail
a copy of the request seeking to expand the subject grand jury to include potentia tax violations,
and the Tax Division interposes no objection to the request.

6. The IRS has made a referral pursuant to the provisions of 26 U.S.C. 86103(h)(3) in
writing stating that it:

2-11
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a Has determined, based upon the information
provided by the attorney for the government
and its examination of relevant tax records,
that there is reason to believe that federal
criminal tax violations have been committed;

b. Agreesto furnish the personnel needed to
assist the government attorney in his’her
duty to enforce federal crimina law; and

C. Has forwarded to the Tax Division a copy of
thereferral.

7. The grand jury proceedings will be conducted by an attorney(s) from the designated
officid's office in sufficient time to alow the results of the tax segment of the grand jury
proceeding to be evaluated by the IRS and the Tax Division before undertaking to initiate criminal
proceedings.

The authority delegated includes the authority to designate: the targets (subjects) and the
scope of such tax grand jury inquiry, including the tax years considered to warrant investigation.
This delegation aso includes the authority to terminate such grand jury investigations, provided,
that prior written notification is given to both the IRS and the Tax Division. If the designated
official terminates a tax grand jury investigation or the targets (subjects) thereof, then the
designated official shall indicate in its correspondence that such notification terminates the referrd
of the matter pursuant to 26 U.S.C. §7602(c).

This delegation of authority does not include the authority to file an information or return an
indictment on tax matters. No indictment is to be returned or information filed without specific
prior authorization of the Tax Divison. Except in Organized Crime Drug Enforcement Task Force
Investigations (Drug Task Force), individual cases for tax prosecution growing out of grand jury
investigations shall be forwarded to the Tax Division by the U.S. Attorney, independent counsel, or
attorney-in-charge of strike force with an SAR and exhibits through Regional Counsdl (IRS) for
evaluation prior to transmittal to the Tax Divison. Cases for tax prosecutions growing out of the
grand jury investigations conducted by a Drug Task Force shall be forwarded directly to the Tax
Division by the U.S. Attorney with an SAR and exhibits.

The authority delegated is limited to matters which seek either to:

1 Expand nontax grand jury proceedings to include inquiry
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into possible federa criminal tax violations;

2. Designate the targets (subjects) and the scope of such
inquiry; or

3. Terminate such proceedings.

In al other instances, authority to approve the initiation of grand jury proceedings which
involve inquiries into possible crimina tax violations, including requests generated by the IRS,
remains vested in the Assistant Attorney General in charge of the Tax Division as provided in 28
C.F.R. 80.70. In addition, authority to ater any actions taken pursuant to the delegations contained
herein, is retained by the Assistant Attorney Generd in charge of the Tax Division in accordance
with the authority contained in 28 C.F.R. 80.70.

See USAM 6-4.125, infra, for Drug Task Force procedures.
6-4.123 Joint U.S. Attorney-1 RS Request to Expand Tax Grand Jury | nvestigations

The U.S. Attorney must secure Tax Division approva before expanding a Title 26 grand
jury investigation to include targets not authorized by the Tax Division. A written request for
expanded authorization must be submitted prior to initiating that phase of the grand jury
investigation. The request must establish the basis for the Tax Division's authorization to expand
theinvestigation. See USAM 6-4.213(A)(2), supra.

6-4.124 Strike Force Requests
Se USAM 6-4.122, supra.
6-4.125 Drug Task Force Requests

Matters for grand jury investigation involving tax which fall within the jurisdiction of an
Organized Crime Drug Task Force (Drug Task Force) are distinguished from similar matters for
grand jury investigation handled by a U.S. Attorney only in that processng within IRS is
streamlined. Regional Counsal (Criminal Tax) does not become involved in its Drug Task Force
referrals or recommendations. Drug Task Force requests for joint tax-nontax investigation with
IRS participation need to be approved by the Digtrict Director, who then makes a referral.
Likewise, once the investigation has been concluded, recommendations for or against prosecution
are submitted directly to the Tax Division by the District Director. See USAM 6-4.127, infra. In
al other respects, tax matters within the jurisdiction of a Drug Task Force are procedurally
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indistinguishable from other tax matters.
6-4.126 Tax Divison Requests

Grand jury authorization may originate within the Tax Division during evaluation of IRS
referrals for prosecution.

6-4.127 IRS Transmittal of Reports and Exhibits from Grand Jury I nvestigations

Recommendations for prosecution of Title 26 violations resulting form grand jury
investigations must be submitted to the Tax Division for authorization. See USAM 6-4.211, infra.
When an investigation has produced sufficient evidence to merit indictment, the U.S. Attorney
should have the specia agent assigned to the matter prepare an SAR, attach the relevant exhibits,
and, except in Drug Task Force situations, send it to Regional Counsdl (Criminal Tax) for review
and Counsdl's recommendation to the Tax Division. Regiona Counse has requested that it be
allowed thirty (30) days to review the matter prior to making any recommendation; Tax Division
should be allowed sixty (60) days to review the proposed prosecution recommendation. The U.S.
Attorney's views also should be forwarded to the Tax Division. See USAM 6-4.242, infra.

The IRS must also transmit recommendations against prosecution (or matters without IRS
recommendation) resulting from such grand jury investigations to the Tax Division for evauation.
See IRM 9267.5; see also, USAM 6-4.242, infra.

See USAM 6-4.125, supra, for Drug Task Force procedures.
6-4.128 RS Accessto Grand Jury Material

All IRS personndl to whom grand jury materia has been disclosed must be named in alist
provided by the U.S. Attorney to the district court which empaneled the grand jury whose material
has been so disclosed. Fed. R. Crim. P. 6(e)(3)(B). Grand jury materia is disclosed to IRS

personnel under the following conditions:

A. Grand jury material remains under the aegis of the U.S. Attorney and/or Tax
Division;

B. Disclosure of grand jury material may be made only to IRS personnd assisting the
government attorney in the crimina investigation and only for the purpose of enforcing federa
crimind law;
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C. All grand jury material, and any copies made thereof, must be returned to the U.S.
Attorney or Tax Division at the conclusion of the grand jury investigation.

6-4.129 Effect of DOJ Termination of Grand Jury I nvestigation and | RS Access
to Grand Jury Material

See USAM 6-4.116, infra. IRS access to grand jury material may be accomplished for use
in an administrative investigation only in accordance with Rule 6(€)(3)(C)(i), Federa Rules of
Criminal Procedure. United Statesv. Baggot, 463 U.S. 476 (1983).

6-4.130 Search Warrants

By Tax Divison No. 52 (Jan. 2, 1986), which superseded Tax Division Directive No. 49
(Oct. 1, 1984), the authority of the Assistant Attorney General, Tax Division, generaly to approve
search warrants in Title 26 and Title 18 tax investigations was delegated to U.S. Attorneys and
other specified officids in U.S. Attorneys offices where such warrant is directed at offices,
structures, premises, etc., of targets or subjects of the investigation. The authority to seek and
execute search warrants is otherwise retained by the Assistant Attorney General, Tax Division, and
is specificaly retained where the target or subject is:

A. An accountant;

B. A lawyer;

C. A physician;

D. A public official/palitical candidate;

m

A member of the clergy;

F. A news mediarepresentative;

G. A labor union official; or

H. An officia of atax exempt organization under 26 U.S.C. 8501(c)(3).

In such instances where Tax Division authority is not delegated, specific prior written

approva of the Tax Divison must be obtained. The delegated official has discretion to seek Tax
Division advice or approva in al instances. Within ten (10) working days of the execution of the
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warrant, the U.S. Attorney shall notify the Tax Division, in writing, of results of the search and
transmit copies of the warrant (and attachments and exhibits), inventory, and any other relevant

papers.

6-4.200 PROSECUTORIAL AUTHORITY AND PROCEDURES
6-4.210 Tax Division Responsibility
6-4.211 Tax Division Jurisdiction

The Assistant Attorney General, Tax Divison, has responshbility for al crimind
proceedings arising under the internal revenue laws except the following: proceedings pertaining to
misconduct of IRS personnel; taxes on liquor, narcotics, firearms, coin-operated gambling and
amusement machines, and to wagering; forcible rescue of seized property (26 U.S.C. §7212(b));
corrupt or forcible interference with an officer or employee acting under the internal revenue laws
(26 U.S.C. §7212(a)); unauthorized disclosure of information (26 U.S.C. §7213); and counterfeiting
mutilation, removal or reuse of stamps (26 U.S.C. §7208). See 28 C.F.R. 80.70.

6-4.211(1) Filing False Tax Returns. Mail Fraud Chargesor Mail Fraud
Predicatesfor RICO

The authorization of the Tax Division is required before charging mail fraud counts either
independently or as predicate acts to a RICO charge: (1) when the only mailing charged is a tax
return or other internal revenue form or document; or (2) when the mailing charged is a mailing
used to promote or facilitate a scheme which is essentialy only a tax fraud scheme (e.g., a tax
shelter).l Such authorization will be granted only in exceptiona circumstances as explained below.

The filing of a fase tax return, which aimost invariably involves a mailing, is a tax crime
chargeable under 26 U.S.C. 7206(1) (if the violator is the taxpayer) or 26 U.S.C. 7206(2) (if the
violator is, for example, atax return preparer or tax shelter promoter). It isthe position of the Tax
Division that Congress intended that tax crimes be charged as tax crimes and that the specific
criminal law provisions of the Internal Revenue Code should form the focus of prosecutions when
essentially tax law violation motives are involved, even though other crimes may technically have
been committed. See, United States v. Henderson, 386 F.Supp. 1048, 1052-53(S.D.N.Y. 1971)."

1 The Ninth Circuit in United States v. Miller, 545 F.2d 1204, 1216 (9th Cir. 1976) cert denied,
430 U.S. 930 (1977) in footnote 17 stated a contrary position, but did not analyze the issue asit was
not squarely presented. The case involved corporate diversion and possible fraud on creditors as
well astax evasion.
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Under certain narrowly defined circumstances, however, a mail fraud prosecution
predicated on a mailing of an internal revenue form or document, or where the scheme involved is
essentialy atax fraud scheme, might be appropriate in addition to, but never in lieu of, applicable
substantive tax charges. See United States v. Mangan, 575 F.2d 32, 48-49 (2d Cir. 1978) (where
the defendant filed false refund claims on behalf of others, thereby acting more like a thief in the
traditional sense). Such a Situation could arise in a tax shelter or other tax fraud case, when
individuals, through no deliberate fault of their own, were demonstrably victimized as result of a
defendant's fraudulent scheme and use of a mail fraud charge is necessary to achieve some
legitimate, practical purpose like securing restitution for the individua victims. The fact that a
defendant committed conduct which independently victimized individuals is to be reflected in the
mail fraud alegations in the indictment. Mail fraud charges could also be used in atax fraud case
when the government was also victimized in a non-revenue collecting capacity. See, e.g., United
States v. Busher, 817 F.2d 1409, 1412 (9th Cir. 1987) (case involving primarily false contract
clams). However, to the extent victimization of third parties constitutes an exception to the genera
rule, the evidence must demonstrate direct, substantial victimization as opposed to a genera or
theoretifﬁzl harm to agenerd class of victims.

Normally, in a tax shelter case, the mere imposition of interest and pendties on the
investors will not constitute sufficient victimization to warrant the use of mail fraud charges in
addition to tax charges. However, each individual case will be reviewed on its merits to determine
whether the degree of culpability of the individual investorsis such as to treat them more as victims
than participants in the particular scheme. Among the factors to consider are the existence of bona
fide pending civil suits against the promoters by the investors, the nature and degree of
misrepresentations made to the investors, and the degree of independent losses beyond thelﬂax
liability.

A similar policy will be followed with respect to the filing of RICO charges predicated on
mail fraud charges which in turn involve essentialy only atax fraud scheme. Tax offenses are not
predicates for RICO offenses-a deliberate Congressional decision-and charging a tax offense as a
mail fraud charge could be viewed as circumventing Congressiona intent unless unique
circumstances justifying the use of amail fraud charge are present.

However, once a decison has been made by the Tax Division to authorize mail fraud
charges, the decision whether to authorize a RICO charge in turn based on these mail fraud charges
isonefor the Crimina Division to make.

For a determination as to whether a mail fraud charge predicated on the mailing of interna
revenue forms or documents is appropriate, the Tax Division should be consulted early in the
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investigation rather than waiting until alast minute decision is needed.
6-4.212 Delegation of Authority Within the Criminal Section
See DOJ Tax Division Directive No. 53 (Mar. 1, 1986).
6-4.213 Review
A. Standardsfor Review
1. Prosecution
The standards underlying review of crimina tax matters for authorization of
prosecution require evidence supporting a prima facie case and a reasonable probability of
conviction. Other considerations influencing authorization for prosecution are in accord with the
dictates of the Federal Tax Enforcement Program. See generaly USAM 6-4.010, supra.
2. Grand Jury Investigation
The standards underlying review of criminal tax matters for authorizing grand jury
investigations require articulable facts supporting a reasonable belief that atax crimeisbeing or has
been committed.
B. Categoriesof Matters Reviewed
1. IRSReferrals
The Tax Divison utilizes a complex/noncomplex case designation procedure to
expedite the review of crimina tax matters referred from IRS while maintaining uniformity of
prosecution standards. See USAM 6-4.114, supra and 6-4.121, supra.
a  Complex Matters
Complex matters are those IRS referrals which utilize an indirect method of
proof, are factually or legally complex, contain technical and/or sensitive tax ISsues, or
involve a policy issue. Complex matters are reviewed by Criminal Section docket attorneys.
Docket attorneys prepare prosecution memoranda analyzing the evidence, highlighting procedural

and/or substantive problems and discussing recommendations for further action. The matters are
further reviewed by one or more Crimina Section senior attorneys whereupon a final decision to
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prosecute or decline prosecution ismade. See USAM 6-4.212, supra and 6-4.241, infra.
b. Noncomplex Matters

Noncomplex matters are those IRS referrals in which the specific items
method of proof isused. Noncomplex matters are screened by senior Criminal Section attorneys to
ensure that no issues requiring in-depth review are present. Should the screening procedure reved
such issues, the matters are referred to docket attorneys for in-depth review. Otherwise, the matters
are transmitted within two weeks to the gppropriate U.S. Attorney for consideration within ninety
(90) days. See USAM 6-4.244, infra.

2. U.S Attorney Request for Grand Jury Authorization
See USAM 6-4.122, supra and 6-4.123, supra.

Where Tax Division authorization is required, requests for Title 26 grand jury
authorizations are approved or denied by Criminal Section personnd.

C. Reviewof Direct Referrals

To ensure nationa uniformity of prosecution standards, the Tax Divison monitors al
matters directly referred to U.S. Attorneys. See USAM 6-4.243, infra. Should such review reveal
that a matter was improperly referred, the Tax Division will so notify the U.S. Attorney.

6-4.214 Conferences
Conferences are not a matter of right but, if requested, are generally granted.

A conference is designed to provide the putative defendant an opportunity to present any
explanations or evidence which he/she desires the Tax Division to consider in reaching a decision
regarding prosecution. A conference is not an opportunity to explore the government's evidence.
The Division's practice regarding "discovery" is to advise conferees of the proposed charges,
method of proof, and income and tax figures recommended by IRS. The putative defendant is aso
advised that the charges, method of proof, and computations are subject to change. Statements
made by a proposed defendant will be used not only to evaluate the matter but also in any court
proceeding, crimina or civil. Fed.R.Evid. 801(d)(2). However, since May 30, 1986, statements
made by attorneys for taxpayers (i.e., vicarious admissions) at conferences will not be utilized in
genera in court proceedings. Investigative leads provided at the conference may, however, of
course be developed. In administratively investigated cases, plea negotiations are permitted
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consistent with the Tax Division's mgor count policy and appropriate U.S. Attorney's Office policy.
See DOJ Tax Division Directive No. 86-58 (May 14, 1986).

Normally, if time and circumstances permit, a conference in Washington, D.C., is granted
upon a written request to the Tax Divison from the taxpayer or the taxpayer's authorized
representative. However, if the matter has been forwarded to the U.S. Attorney before the request
is received, the request will be denied with the suggestion that the taxpayer seek a conference with
the U.S. Attorney. Such conference is granted at the discretion of the U.S. Attorney. In unusud
circumstances, the Tax Divison may request that a conference be held and that the U.S. Attorney
submit areport regarding any recommended changes in the authorization.

6-4.215 Expedited Review

An expedited review is one which the Tax Division will render a final decision regarding
prosecution within thirty (30) days of receipt from IRS of the CRL, SAR, and relevant exhibits. In
exceptiona circumstances when the U.S. Attorney finds that a given matter cannot be processed
within the Division's stated guidelines, the U.S. Attorney personally must submit a written request
to the Chief, Criminal Section, requesting an expedited review. The request must outline whatever
difficulties exist requiring such expedited review. An expedited review will be granted only when
such difficulties are shown to be exceptional circumstances.

6-4.216 Priority Review

A priority review is one wherein the Tax Division will render a fina decision regarding
prosecution within sixty (60) days of receipt from IRS of the CRL, SAR, and relevant exhibits. A
request for a priority review must be made in writing by an Assistant U.S. Attorney to the Chief,
Crimina Section and will be granted on a showing of exceptiona circumstances.
6-4.217 On-Site Review

Crimina Section personnel will perform on-site reviews of Drug Task Force and other
matters in appropriate circumstances. On-Site reviews, either of grand jury investigations or
prosecution recommendations, are only granted in exceptiona circumstances and through written
request procedure outlined in USAM 6-4.215, supra.

6-4.218 Authorizations and Declinations

The fina authority for the prosecution of al crimina tax matters rests with the Assistant
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Attorney General, Tax Division, 28 C.F.R. 80.70. See USAM 6-4.212, supra.
6-4.219 Assistance of Criminal Section Personnel

The Tax Divison will consider requests by the U.S. Attorney for litigation assistance.
Reasons for requests for tria assistance include those instances when the U.S. Attorney:

A. Recuses himself/herself and his’her office;
B. Lacks sufficient resources or personnel; or
C. Declines to prosecute amatter. (See USAM 6-4.245, infra.)

The U.S. Attorney is generally expected to handle those matters accepted for prosecution
under the non-complex procedures. See USAM 6-4.244, infra.

6-4.240 U.S. Attorney's Responsibilities

The U.S. Attorney is normally responsible for investigation and prosecution of criminal tax
matters after authorization by the Tax Divison. See USAM 6-2.212, supra.

6-4.241 Review of CRLs

The U.S. Attorney will recelve a copy of CRLs in any matters under the investigative
jurisdiction of CID and referred to the Tax Division for prosecution or prosecution-related actions
when venue for charges recommended in the referra falls within the U.S. Attorney's district. The
U.S. Attorney may desire to review the matter and communicate his’her views to the Tax Division
within twenty-one (21) days of receipt of the CRL, or within such shorter period as may be
necessitated by an impending expiration of the statute of limitations or other exigent circumstances.
When no comments are received within three (3) weeks, the Tax Division will assume that U.S.
Attorney did not wish to express his/her views regarding the prosecution potential of the matter.

6-4.242 Recommendation of Grand Jury I nvestigation

At the concluson of a grand jury investigation authorized by or on behaf of the Tax
Divison, the U.S. Attorney conducting the investigation should submit an anaysis of the
investigation to the Tax Division and recommend either that charges be brought or prosecution be
declined. If nontax charges are recommended, the analysis must explain how these nontax charges
relate to the tax charges. A copy of the proposed indictment or information should accompany the
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anadysis. In addition to the U.S. Attorney's analysis, al relevant exhibits generated during the
course of the grand jury investigation, the transcript of the proceedings, and the CRL and SAR must
be submitted. See USAM

6-4.127, supra.

The Tax Division must receive this material at least sixty (60) days prior to the expiration of
the statute of limitations unless the Tax Divison dready has agreed to handle the matter in
accordance with USAM 6-4.215, supra.

6-4.243 Review of Direct Referral Matters

The direct referral program is designed to promote the rapid prosecution of matters that
constitute an imminent drain on the U.S. Treasury. Because immediate action is often required,
IRS is authorized to refer the following categories of matters directly to the U.S. Attorney for
prosecution:

A. Excise taxes-all 26 U.S.C. and 18 U.S.C. offenses involving taxes imposed by
Subtitles C, D and E, except Chapter 24;

B. Multiple filings of false and fictitious returns claming refunds (18 U.S.C. 88286
and 287)- dl offenses wherein taxpayer files two or more returns for asingle tax year claiming false
refunds, excluding return preparers who falsify returns to claim funds and cases involving false or
fictitious claims for refund which are submitted to the Interna Revenue Service through the
Electronic Filing (ELF) program.

C. Trust Fund matters (26 U.S.C. 887215 and 7512)-offenses involving alleged
violations of the trust fund laws;

D. "Ten pecente” matters (26 U.SC. 87206(2))-when arrest occurs
contemporaneoudly with the offense;

E. Returns (IRS Form 8300) relating to cash received in atrade or business pursuant to
26 U.S.C. § 60501 (26 U.S.C. 88 7203 and 7206 only). See DOJ Tax Division Directive No. 87-61
(Feb. 27, 1987).

The U.S. Attorney may initiate or decline prosecution of direct referrals without prior
approva from the Tax Division (whereas in al other instances the U.S. Attorney can initiate
proceedings only with specific Tax Division authorization). However, once prosecution has been
initiated, the indictment, information, or complaint may not be dismissed without the prior approval
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of the Tax Division. See USAM 6-4.246, infra.
6-4.244 Review of Noncomplex Matters

Within three months of receipt of a designated non-complex matter, the U.S. Attorney isto
review the matter and initiate proceedings, request that the matter be declined (see USAM 6-4.245,
infra), or request that the Tax Division handle the matter (see USAM 6-4.219, supra).

6-4.245 Request to Decline Prosecution
A. Request by U.S. Attorney

Whenever the U.S. Attorney feels that a particular tax matter should not be prosecuted,
those views are to be forwarded to the Tax Division. The Assistant Attorney Genera will then
consider the matter and determine whether the matter should be prosecuted or declined. If it is
determined that the matter should be prosecuted, the U.S. Attorney will be requested to proceed. If
the U.S. Attorney declines to proceed, the matter will be handled by Criminal Section personnel.
Notice that the U.S. Attorney desires not to proceed must be received sufficiently in advance of the
expiration of the statute of limitations or any other deadlines to alow adequate consideration by the
Tax Division and adequate time for preparation by Division personnel.

B. Grand Jury No Bill

Once a grand jury returns a no bill or otherwise acts on the merits n declining to return an
indictment, the same matter (i.e., same transaction or event and the same putative defendant) must
not be presented to another grand jury or represented to the same grand jury without first securing
the approva of the Assistant Attorney General, Tax Division. Ordinarily such approva will not be
given in the absence of additional or newly discovered evidence or a clear circumstance of a
miscarriage of justice.

6-4.246 Request to Dismiss Prosecution

Indictments, informations, and complaints may not be dismissed without prior approval of
the Tax Divison except when a superseding indictment has been returned or the defendant has
died. Requests to dismiss prosecutions are the persona responsibility of the U.S. Attorney and al
requests relating thereto must accordingly be signed. Form USA-900 may be used for this purpose.

6-4.247 U.S. Attorney Protest of Declination
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If in disagreement with the Tax Division's decision to decline prosecution of a matter
arisng out of a grand jury investigation, the U.S. Attorney may request reconsideration of that
determination. Such request must be in writing and set forth the U.S. Attorney's reasons for
desiring to proceed with prosecution.

The Tax Divison will not entertain protests by the U.S. Attorney of matters which were
adminigtratively investigated by the IRS. See USAM 6-4.241, supra.

6-4.248 Status Reports
After criminal tax cases have been referred to a U.S. Attorney, it is essential that the Tax
Division be kept advised of all developments. As the case progresses, the minimum information

required for the records of the Tax Divisionisasfollows:

A. A copy of the indictment returned (or no billed), or the information filed,
which reflect the date of the return (or no bill) or filing;

B. Date of arraignment and kind of pleg;
C. Date of trial;
D Verdict and date verdict returned,
E. Date and terms of sentence; and
F. Date of appeal and appellate decision.
It isimportant that information regarding developments in pending cases be provided to the
Tax Division in atimely manner in order that the Department's files reflect the true case status and

so that, upon completion of the criminal case, the case can be timely closed and returned to the IRS
for the collection of any revenue due through civil disposition.
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6-4.249 Return of Reports and Exhibits

Upon completion of a criminal tax prosecution by a fina judgment and the conclusion of
appellate procedures, the U.S. Attorney should return to witnesses their exhibits. Grand jury
materials should be retained by the U.S. Attorney under secure conditions, in accordance with the
requirements of maintaining the secrecy of grand jury material. See Fed.R.Cr.P. 6(e). All non-
grand jury reports, exhibits, and other materials furnished by the IRS for use in the investigation or
trial should be returned by certified mail, return receipt requested, to the appropriate District
Director, IRS, Attention: Chief, CID, as directed in the Tax Division's letter authorizing
prosecution or as directed by Regional Counsel in cases directly referred to the U.S. Attorney.

6-4.270 Criminal Divison Responsibility

The Criminal Division has limited responsibility for the prosecution of offenses investigated
by the IRS. Those offenses are; excise violations involving liquor tax, narcotics, stamp tax,
firearms, wagering, and coin-operated gambling and amusement machines, malfeasance offenses
committed by IRS personnel; forcible rescue of seized property; corrupt or forcible interference
with an officer or employee acting under the internal revenue laws; and unauthorized mutilation,
removal or misuse of stamps. See 28 C.F.R. 80.70.

6-4.300 TAX DIVISION POLICIES REGARDING CASE DISPOSITION AND
SENTENCING

6-4.310 Major Count(s) Policy/Plea Agreements

The overwhelming percentage of all criminal tax cases are disposed of by entry of a plea of
guilty. In most cases, the transmittal letter forwarding the case from the Tax Division to the U.S.
Attorney will identify the mgor count(s) that have been authorized for prosecution. The U.S.
Attorney's Office, without prior approval of the Tax Division, is authorized to accept a plea of
guilty to the mgjor count(s) of the indictment or information.

The U.S. Attorney also is authorized to seek a plea to more than the mgor count(s) if it is
considered warranted. As part of the mgjor count policy, the timeliness of a plea offer should also
be considered in assessing the value of the plea solely to the magjor count(s). This comports with
standard DOJ policy regarding prompt disposition of cases. See Principles of Federal Prosecution
on JURIS.

The designation of the major count is generally premised on the following considerations:
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A. Felony counts take priority over misdemeanor counts.

B. Tax evasion counts (26 U.S.C. §7201) take priority over all other substantive tax
counts.

C. The count charged in the indictment or information which carries the longest prison
sentence will be considered amajor count.

D. As between counts under the same statute, the count involving the greatest financial
detriment to the United States (i.e, the greatest additiona tax due and owing) will be
considered the mgjor count.

E. Wherethereislittle differencein financia detriment between counts, the
determining factor will be the relevant flagrancy of the offense.

F. Where the determination of the mgjor count(s) is complicated by considerations not
covered by the above rule, the U.S. Attorney is encouraged to consult the Tax Division.

When the mgor count of atax indictment charges afelony offense, U.S. Attorneyswill not accept a
plea to a lesser-included offense nor substitute misdemeanor offenses for the felony offense
charged. The Tax Division will not, absent unusual circumstances, consent to reduce a charge from
afelony to amisdemeanor merely to secure aplea.

After a defendant's guilty plea to one or more maor counts has been accepted by the court
and the sentence has been imposed, the remaining counts of the indictment or information may be
dismissed.

A defendant sometimes indicates in advance of the indictment or information that he
intends to enter a guilty pleato the mgor count(s). If this occurs, the full extent of the defendant's
tax offenses must be included in the court records by charging the defendant with al of the
authorized offenses even though, after plea and sentence, the residual counts may be dismissed. In
presenting the factual basis for the prosecution in compliance with Rule 11, Fed.R. of Cr.P., the
government prosecutor should include the full extent of the violation on residua counts in order to
demonstrate the actual crimina intent on the part of the defendant. A plea of guilty by a
corporation will not result in the dismissa of charges against an individual unless specid
circumstances exist for justifying such dismissal. See USAM 9-2.146.2
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6-4.320 Nolo Contendere Pleas

It is the policy of both the Department of Justice and the Tax Division not to consent to a
plea of nolo contendere in tax cases. When a defendant enters a plea of guilty to, or isfound guilty
of, income tax evasion (26 U.S.C. §7201) the plea and conviction collaterally stops the taxpayer
from contesting the civil fraud pendty in subsequent civil tax proceedings. A plea of nolo
contendere does not entitle the government to utilize the doctrine of collateral estoppel.

When a plea of nolo contendere is offered over the government's objection, the attorney for
the government will state for the record why acceptance of the plea would not be in the public
interest. Fed.R.Cr.P. 11(b). In addition to afactual recitation, the government attorney will bring to
the court's attention whatever arguments exist for rgjecting the plea. The government attorney also
will oppose dismissal of any charges to which the defendant does not plead nolo contendere. Asin
the case with guilty pleas, the attorney for the government will urge the court to require the
defendant to admit publicly the facts underlying the criminal charges, to minimize the effectiveness
of any attempt by the defendant to portray him or herself as technically liable, but not serioudy
culpable.

Thus, attorneys for the government must oppose acceptance of nolo contendere pleas. A
government attorney cannot consent to the acceptance of a nolo contendere plea in criminal tax
cases unless the Assistant Attorney Genera, Tax Division, has expresdy concluded that the
circumstances of a particular case are so unusual that acceptance of such a plea would be in the
public interest. See Principles of Federal Prosecution.

6-4.330 Alford Pleas

In the landmark case of North Carolina v. Alford, 400 U.S. 25 (1970), the Supreme Court
upheld the validity of accepting a plea of guilty over the defendant's claims of innocence. The court
stated that the standard by which the validity of the plea is to be judged is "whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the
defendant.” Id. at 31. The record must reflect the voluntary nature of the plea and the factua
foundations supporting it.

An attorney for the government will not, absent prior gpproval of the Assistant Attorney
General, Tax Division, enter into an Alford plea agreement if the defendant maintains his innocence
with respect to the charge or charges to which he offers to plead guilty. Involvement by
government attorneys in the inducement of guilty pleas by defendantﬁwho protest their innocence
may create the appearance of prosecutorial overreaching.
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Apart from refusing to enter into Alford plea agreements, however, the degree to which
government attorneys can express their oppostion to such pleas is limited. Government
prosecutors should discourage Alford pleas by refusing to agree to terminate prosecutions where
such apleais proffered to fewer than al of the charges pending. If an Alford pleato fewer than all
charges is tendered and accepted over the government's objection, the government attorney will
proceed to trial on al of the remaining counts not barred on double jeopardy grounds unless the
Assistant Attorney General, Tax Division, approves dismissal of the charges.

In Alford plea cases, the attorney for the government will attempt to establish as strong a
factual basis as possible for the plea, not only to satisfy the requirements of Rule 11(f), Fed.R. of
Cr.P., but aso to thwart the defendant's efforts to project a public image of innocence. See
Principles of Federal Prosecution.

6-4.340 Sentencing

Rule 32(a), Federa Rules of Criminal Procedure, permits government counsel to make a
statement to the court at the time of sentencing. Counsel for the government will be prepared to
make a full statement of facts, including if applicable, the amount of tax evaded in all the years for
which a defendant was indicated; the means utilized to perpetrate and conced any fraud; the past
criminal record of the taxpayer; and al other information which the court may consider important
in imposing an appropriate sentence.

Under no circumstances, either following a trial conviction or plea of guilty, will the
government recommend that there be no period of incarceration. In some instances the attorney for
the government may agree not to make any recommendation for sentence. Still, the court should be
advised that the government's standing silent should not be construed as a recommendation for
leniency.

Whenever recommendations are made to the court on sentencing the Tax Division's policy
is to request the imposition of a jaill sentence in addition to the fine, together with the costs of
prosecution. In the Tax Division's view, payment of the civil tax liability, plus a fine, costs, and
suspended sentence does not constitute a satisfactory disposition of acriminal tax case.

6-4.350 Costs of Prosecution
The principal substantive criminal tax offenses (i.e., 26 U.S.C. 88 7201, 7203, 7206(1) and
(2)), provide for the imposition of costs of prosecution upon conviction. Courts increasingly are

recognizing that the imposition of costs in such crimina tax cases is mandatory and constitutional.
See, eg., United States v. Saussy, 802 F.2d 849 (6th Cir. 1986); United States v. Wyman, 724
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F.2d 684 (8th Cir. 1984); United States v. Chavez, 627 F.2d 953 (9th Cir. 1980); United States v.
Fowler, 794 F.2d 1446 (9th Cir. 1986); and United States v. Palmer, 809 F.2d 1504 (11th Cir.
1987). The Tax Division strongly recommends that attorneys for the government seek costs of
prosecution in criminal tax cases.

6-4.360 Compromise of Criminal Liability/Civil Settlement

While statutory authority under 26 U.S.C. 87122(a) does exist for both the Secretary of the
Treasury and the Attorney Genera to enter into agreements to compromise criminal tax cases
without prosecution, as a matter of longstanding policy, such authority is very rarely exercised. If it
is concluded that there is a reasonable probability of conviction and that prosecution would advance
the administration of the interna revenue laws, any decision to forego prosecution on the ground
that the taxpayer is willing to pay a fixed sum to the United States, would be susceptible to the
attack that the taxpayer was given preferential treatment because of his ability to pay whatever
amount of money the government demanded. Such action could also implicate adversely the
"traditional aversion to imprisonment for debt." See Spies v. United States, 317 U.S. 492, 498
(1943).

Consequently, proposed crimina tax case are reviewed without any consideration being
given to the matter of civil liability or the collection of taxes, pendlties, and interests. In short,
proposed criminal tax cases are examined with the view to determining whether a violation has
occurred to the exclusion of any consideration of civil liability.

Absent extraordinary circumstances, such as permanent loss of tax revenues unless
immediate protective action is taken, settlement of the civil liability is postponed until after
sentence has been imposed in the criminal case, except when the court chooses to defer sentencing
pending the outcome of such settlement. In this event, the IRS should be notified so that it can
begin civil negotiations with the defendant.
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TO:

FROM:

RE:

NOTE:

AFFECTS:

PURPOSE:

DECEMBER 17, 1990

Holders of United States Attorneys Manual Title 6

United States Attorneys Manua Staff
Executive Office for United States Attorneys

Shirley D. Peterson
Assistant Attorney General
Tax Division

Application of Major Count Palicy in Sentencing
Guideline Cases

1 Thisisissued pursuant to USAM 1-1.550.
2. Distribute to Holders of Title 6.
3. Insert in front of affected section.

USAM 6-4.310

This bluesheet sets forth minor modifications to the
Tax Divison's "Mgor Count Policy" to conform to
the implementation of the Sentencing Guidelines and
Department policies adopted pursuant thereto.
Except as specifically modified herein, the "Magjor
Count Palicy" (USAM 6-3.410) remains the same.

The following modifies 6-4.310, Major Count(s) Policy/Plea Agreements, with a new
subsection 6-4.311, Application of Major Count Policy in Sentencing Guidelines Cases.

Indictments are now beginning to be returned and informations filed in tax cases involving
years for which the Sentencing Guiddines are in effect (offenses committed after November 1,
1987). The Department has adopted policies dedling with pleas and sentencing under the
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Guidelines. The Guidelines and the Department's policies pursuant thereto necessitate minor
conforming changes to the Tax Division's Mg or Count Policy (USAM 6-4.310). Under that policy,
the Tax Division designates one of the counts approved for prosecution as the major count and the
United States Attorney's office may accept a pleato that count without consulting the Tax Division.
If the United States Attorney's office desires to accept a pleato any count other than the designated
major count, it may do so only after seeking and obtaining the approval of the Tax Division.
Except as specifically modified herein, the Magor Count Policy (USAM 6-4.310) otherwise remains
the same.

The Department's plea policy for Sentencing Guideline cases is set forth in the Attorney
General's Memorandum to Federa Prosecutors, dated March 13, 1989. Under that policy, afedera
prosecutor should initialy charge the most serious, readily provable offense or offenses consistent
with the defendant's conduct. Thereafter, charges are not to be bargained away or dropped unless
the prosecutor has a good faith doubt as to the government's ability readily to prove a charge for
legal or evidentiary reasons. However, if the gpplicable guiddine range from which a sentence may
be imposed would be unaffected, readily provable charges may be dismissed or dropped as part of a
pleabargain.

Under the Sentencing Guidelines, sentences in crimina tax cases are primarily determined
by the amount of "tax loss." The relevant "tax loss' includes the tax loss caused by the offense or
offenses of conviction (seg, e.g., United States Sentencing Guidelines (U.S.S.G.) §2T1.1(a)), plus
the tax loss from any other year which is part of the same course of conduct or common scheme or
plan unless the evidence demonstrates that the conduct is clearly unrelated.” (U.S.S.G. §1B1.3(a)
(2); U.SS.G. 82T1.1, comment (n.3)). The Guidelines provide that "al conduct violating the tax
laws should be considered as part of the same course of conduct or common scheme or plan unless
the evidence demonstrates that the conduct is clearly unrdlated.” (U.S.S.G. 82T1.1, comment
(n.3).) The Guidelines aso include alist of examples, not intended to be inclusive, of conduct that
is part of the same course of conduct or common scheme or plan. (1d.)

1 Tax Offenses Which Are All Part of the Same Course of Conduct or Common
Scheme or Plan. Normally, no change in the application of the Maor Count Policy will be
required by virtue of the Guidelines and the Department's plea policy for Guideline cases. in most
cases, al of thetax chargesin an indictment are related. Consequently, even if the defendant pleads
to asingle count and the remaining counts are dismissed, the tax loss from al of the years should be
taken into account in determining the tax loss for the offense to which a defendant pleads. Thus,
in the usua case, the Tax Division will continue to designate a single count as the major count
according to the principles previoudy utilized in designating the mgjor count. (See USAM 6-
4.310.) Thiswill be the case even where one or more of the counts relates to a pre-Guideline year,
so long as the counts are related. In that case, the count designated as the major count by the Tax
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Division will be a Guideline year count in order to meet the Department's goa of bringing all
sentencing under the Guidelines asrapidly as possible.

2. Tax Offenses Which Are Not All Part of the Same Course of Conduct or
Common Scheme or Plan. Where all of the tax charges are not part of the same course of conduct
or common scheme or plan, however, the Departments plea policy for Guideline cases may require
the Tax Division either to designate as major counts one count from each group of unrelated counts
or to designate one count from one of the groups of unrelated counts as the magjor count and have
the prosecutor obtain a stipulation from the defendant establishing the commission of the offenses
in the other group (see U.S.S.G. 81B1.2(c)). This will be the case where the offense level of the
group with the highest offense level must be increased under 83D1.4. Only in this way will
prosecutors in tax cases be able to comply with the Attorney Generd's directive that readily
provable charges may be dismissed only when the applicable guideline range from which a
sentence may imposed would be unaffected by the dismissal of charges. In sdlecting the major
count or counts, the usual rules for selecting mgor counts will apply. Again, Guideline year counts
will take precedence over pre-Guideline year countsin the selection process.

3. Designation More Than One Count asa Major Count.

Designating more than a single year as a mgjor count may also be required where the computed
guideline sentencing range exceeds the maximum sentence which can be imposed under a single
count. For example, the situation may arise in a prosecution for a number of Section 7206(1)
violations that the guideline sentence range is computed to be 37 to 46 months, athough the
statutory maximum sentence impossible under the mgjor count is only 36 months. Although it is
likely that such a situation will rarely arise, the possibility does exist. No hard and fast rules can be
Set out to deal with these kinds of situations. A number of variables must be taken into account,
such as the willingness of the defendant to agree with the government's calculation of the guideline
range, the defendant's willingness to plead to more than a single count, the effect of any acceptance
of responsibility reduction, and so on. Therefore, the most that can be said is that each case will be
carefully examined by the Tax Division (and, reconsidered when necessary) to determine whether
more than a single count must be designated as a major count.

4, Selection of a Pre-Guideline Offense asa Major Count.

Where there are both pre-Guideline year counts and Guideline year counts, pre-Guideline year
counts will be selected by the Tax Divison as mgor counts, in addition to one or more Guideline
year counts, only if they are not part of the same course of conduct or common scheme or plan as
one of the Guideline year counts and there is some significant reason for taking a plea to that count
or counts. For example, designation of a pre-Guideline year count as a major count, in addition to
one ore more Guideline year counts, may be appropriate where the amount involved in the pre-
Guiddine year is substantially greater than the amounts in any of the Guideline year counts.
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5. Tax Charges and Non-Tax Charges. In cases in which there are both tax counts
and non-tax charges, the selection of which tax count to designate as the magjor count may not have
any effect on the applicable guideline range because the offense level of the group or groups of non-
tax offensesis 9 or more levels higher than the offense level of the group containing the tax charges
(see U.SS.G. 883D1.2, 3D1.4). In such cases, the Tax Divison will normaly continue to
designate the mgjor count by application of the usual rulesfor selecting the mgor count. However,
the Tax Divison may designate a less serious tax offense in the group as the mgor count if it is
supplied with sufficient information establishing that such a selection will not affect the applicable
guideline range and with adequate justification for a deviation from the Mg or Count Policy.

1. A scheme does not fall in the latter category if it is designed to defraud individuas or to
defraud the government in a non-revenue collecting capacity.

2. By abluesheet to the United States Attorney's Manual, dated December 17, 1990, the Tax
Division made modifications to its magjor count policy in Sentencing Guideline cases. A copy of
the December 17, 1990, bluesheet appears at the end of this chapter.
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3.00 TAXDIVISION POLICY DIRECTIVES AND MEMORANDA

The Tax Divison's policies and procedures are contained in a series of Tax Division

Directives and Memoranda, which are set forth in the pages that follow for ease of reference.
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DEPARTMENT OF JUSTICE
TAX DIVISION
DIRECTIVE NO. 52
January 2, 1986

The Authority to Execute Title 26 or
Tax-related Title 18 Search Warrants

Pursuant to the authority vested in me by Part 0, Sub-Part N of Title 28 of the Code of
Federal Regulations, Section 0.70, delegation of authority with respect to gpproving the execution
of Title 26, U.S.C., or tax-related Title 18, U.S.C., search warrants directed at offices, structures,
premises, etc., owned, controlled or under the dominion of the subject or target of a criminal
investigation, is hereby conferred upon:

1 Any United States Attorney appointed under Section
541 of Title 28, U.S.C,,

2. Any United States Attorney appointed under Section
546 of Title28 U.S.C,,

3. Any permanently appointed representative within the
United States Attorney's office assigned as First
Assistant United States Attorney,

4, Or to any permanently appointed representative
within the United States Attorney's office assigned as
chief of criminal functions.

This delegation of authority is expresdy restricted to these, and no other, individuals.
This delegation of authority does not affect the statutory authority and procedural guidelines
relating to the use of search warrantsin criminal investigations involving disinterested third parties

ascontained in 28 C.F.R. Sec. 59.1, et seq.

The Tax Division shall have exclusive authority to seek and execute a search warrant that is
directed at the offices, structures or premises owned, controlled, or under the dominion of a subject
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or target of aninvestigation whois.

1.

2.

An accountant;

A lawyer;

A physician;

A locdl, state, federal, or foreign public official or political candidate;
A member of the clergy;

A representative of the electronic or printed news media;

An officia of alabor union;

An official of an organization deemed to be exempt under Section 501(c)(3) of the
Internal Revenue Code.

Any application for a warrant to search for evidence of a criminal tax offense not

specifically delegated herein must be specifically approved in advance by the Tax Division pursuant
to Section 6-2.330 of the United States Attorneys Manual.
Notwithstanding this delegation, the United States Attorney or his delegate has the

discretion to seek Tax Division approval of any search warrant or to request the advice of the Tax

Division regarding any search warrant.

The United States Attorney shal notify the Tax Divison within ten working days, in

writing, of the results of each executed search warrant and shall transmit to the Tax Division copies

of the search warrant (and attachments and exhibits), inventory, and any other relevant papers.
The United States Attorneys Manual is hereby modified effective January 2, 1986.

ROGER M. OLSEN
Acting Assistant Attorney General
Tax Divison
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ATTACHMENT
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Subject: Authority to Execute Title 26 Datee AUG. 7, 1984

Tax-Related Title 18 Search GLA:ljp
Warrants
To: All United States Attorneys From: GlennL. Archer, Jr.
Asst. Attorney Generad
Tax Division

By Tax Division Directive No. 49 (copy attached), | have authorized delegation to United
States Attorney's offices the authority to approve the execution of certain limited Title 26 or tax-
related Title 18 search warrants. At the request of the Internal Revenue Service, the effective date
of this delegation is October 1, 1984. In recent years, the case law concerning search and seizure
has devel oped to the point where it is clear that, upon a showing of probable cause, the Government
may conduct reasonable searches for the purpose of obtaining documentary evidence establishing
the commission of acrime. The developing case law has led, in part, to the decision to delegate the
authority to approve requests for search warrantsin tax cases on alimited basis.

The procedure will now permit a direct request from District Counsdl's office to you. The
delegation order permits consultation or referral of the matter to the Tax Division, as you choose.
The delegation extends to the United States Attorney and the Chief of your Criminal Division. It
cannot be delegated to anyone else in your office. Thereisaten-day notification requirement which
will permit the Tax Division to collect the relevant data necessary to evauate the use of search
warrants by the Internal Revenue Service and Department of Justice nationally.

If you have any questions whatsoever, please contact Roger M. Olsen, Deputy Assistant
Attorney General, Tax Division, telephone: 633-2915, or Stanley F. Krysa, Chief, Criminal Section,
Tax Division, telephone: 633-2973.

| would appreciate having the name and telephone number of the Assistant United States
Attorney in each office who, in addition to the United States Attorney, is authorized to approve
these warrants. A list of those names will be forwarded to the IRS and, of course, retained for the
Tax Divison'sfiles.

Also attached is a brief, technicdl memorandum on the law of search warrants for
documentary evidence.
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BRIEF MEMORANDUM OF LAW
CONCERNING SEARCH WARRANTS

Ever since Warden v. Hayden, 378 U.S. 294 (1967), established that the Government could
seize "mere evidence" pursuant to a search warrant, the use of search warrants for items, such as
persona papers and business records, became a viable legal possibility. In Warden v. Hayden,
athough the items of clothing seized were evidentiary, their seizure did not violate the Fifth
Amendment privilege, since the items were not "'testimonial’ or ‘communicative' in nature, and their
introduction therefore did not compel respondent to become a witness against himsalf ..." supra,
302-303. Rule 41(b) of the Federal Rules of Criminal Procedure echoes this holding and provides
that: "A warrant may beissued ... to search for and seize any ... property that constitutes evidence of
the commission of acrimina offense...".

In 1976, the possibility that a search and seizure of business records might violate the Fifth
Amendment privilege againgt self-incrimination was foreclosed in Andresen v. Maryland, 427 U.S.
463 (1976). The Supreme Court upheld the search of the defendant's law office and of the office of
the real estate firm which he aso controlled, although incriminating business records were found at
both locations. The Court based its opinion on the finding that the individua against whom the
search was directed was not required to aid in the discovery, production, or authentication of
incriminating evidence; thus, the seizure of the business records was not a violation of the Fifth
Amendment. Cf. United Statesv. Doe, 52 U.S.L.W. 4296 (Feb. 28, 1984).

The Supreme Court's approval of a law office search in Andresen lends some support to
smilar searches in the future. However, the issue of attorney/client privilege or work-product
doctrine was not specificaly addressed in Andresen and is, therefore, still a matter of controversy
and senditivity. In addition, the search's legaity may depend on whether the status in the
investigation of the individual whose property is searched is that of a disinterested third party or
whether he is believed to have engaged in crimina conduct. See Zurcher v. Stanford Daily, 436
U.S. 547 (1978); United States v. Bithoney, 631 F. 2d | (Ist Cir. 1980), cert. denied, 449 U.S. 1083
(1981).

Because the questions of privilege and status in the investigation remain senstive legd
issues, the Tax Division has decided to delegate the authority to approve search warrants in tax
cases only in those limited instances where the search warrant is directed at offices, structures, or
premises owned, controlled, or under the dominion of the subject or target of a criminal
investigation. The subject, or target, moreover, must not fall into the exempted categories listed in
the delegation order, which categories we deem to be of such a senstive nature, from the
perspective of tax law enforcement, that prior approva of the Tax Division is still required before a
search warrant is obtained.
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Aside from questions of strict legdlity, search warrants in tax investigations involve
potential problems and issues intrinsic to tax cases. The concept of seizing persona or business
books and records as the evidence or instrumentality of a crime is not as direct or smple a problem
asisthe saizure of a contraband. These documents usually contain much persona and confidentid
information and these very same documents, which, by their own nature, are not unusual, illegal or
dangerous, will be the evidence of or the instrumentality of the crime to be charged. In addition to
the controversia nature of such a seizure of documents, the requirement that the items to be seized
must be named with specificity is more difficult to meet. In tax cases, the warrant must be specific,
not only regarding the items to be seized and the place searched, but a specific time frame must also
be stated.
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DEPARTMENT OF JUSTICE
TAX DIVISION DIRECTIVE
NO. 86 - 58

May 14, 1986

Introduction. While it is the function of the Tax Division to carefully review the facts,
circumstances, and law of each criminal tax case as expeditioudy as possible, the taxpayer should
be given a reasonable opportunity to present his’her case at a conference before the Tax Division.
Where the rules governing conferences are so rigid and inflexible that such an opportunity is
effectively denied a taxpayer, the interests of justice are not served. The following guidelines will
assist the Tax Division attorneysin reviewing such cases.

(1) Vicarious Admissions. Effective immediately, the vicarious admissions rule for
statements by lawyers attending conferences before the Criminal Section shall no longer be used by
the Tax Divison, except where the lawyer authenticates a written instrument, i.e., document,
memorandum, record, etc.

(2) Administrative | nvestigations. Effective July 1, 1986, plea negotiations may be
entertained at the conference in non-grand jury matters, consistent with the policies of the
appropriate United States Attorney's office. Written plea agreements should be prepared and
entered into by the United States Attorney's office unless there is a written understanding between
the Tax Divison and the United States Attorney's office to the contrary. Where the prospective
defendant indicates a willingness to enter into a plea of guilty to the major counts(s) and to satisfy
the United States Attorney's office policy, the matter should be referred to the United States
Attorney's office for plea disposition.

(3) Number of Conferences. There is no fixed number of conferences which may
be granted in any one particular case. Ordinarily, one conference is sufficient. However, in some
cases it may be that more than one conference is appropriate. The test is not in the number of
conferences, for there is no right to a conference, but whether, under the facts and circumstances of
the case, sufficient progress is or will be made in either the development of material facts or the
clarification of the applicable law, without causing prejudice to the United States. Tax Division
attorneys should be mindful that justice delayed is justice denied and, therefore, sound, professiona
judgment should be used at al timesin such matters.
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(4) Witness at Conferences. On occasion, the taxpayer or a witness may attend the
conference. In rare situations, the taxpayer or a withess may attempt to make oral reprensentations
or statements at the conference. There are no restrictions on the use of such statements by the
Government. However, such attempts should be discouraged, since the Tax Division is conducting
areview of an investigation and is not conducting either a hearing or an investigation. Under no
circumstances may evidence be presented at the conference based upon any understanding that it is
in lieu of any person testifying before agrand jury.

(5) Grand Jury Investigations and Coordination with United States Attorney's
Office. Effective immediatley, in every grand jury investigation where a conference is requested,
the Tax Division tria attorney shal initially contact the United States Attorney's office and discuss
the case with the appropriate Assistant United States Attorney, and ascertain whether disclosure of
any facts of the case is likely to expose any person, including witnesses, to the risk of intimidation
or danger. If thereissuch arisk, thetria attorney shall then advise the appropriate assistant chief of
the Criminal Section, who shall decide the appropriate course of action. The Tax Division trid
attorney shall advise the Assistant United States Attorney that he/she may attend the conference if
they so desire.

ROGER M. OLSEN
Assistant Attorney General
Tax Division
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DEPARTMENT OF JUSTICE
TAX DIVISION
DIRECTIVE NO. 86-59
AUTHORITY TO APPROVE GRAND JURY EXPANSION
REQUESTS TO INCLUDE FEDERAL CRIMINAL
TAX VIOLATIONS
AGENCY:  Department of Justice
ACTION: Notice
SUMMARY:: This Directive delegates the authority to approve requests seeking to expand nontax
grand jury investigations to include inquiry into possible federa crimina tax violations from the
Assistant Attorney General, Tax Division, to any United States Attorney, Attorney-In-Charge of a
Crimina Division Organization Strike Force or Independent Counsel. The Directive adso sets forth
the scope of the delegated authority and the procedures to be followed by designated field personnel
in implementing the delegated authority.
EFFECTIVE DATE: October 1, 1986
FOR FURTHER INFORMATION CONTACT: Edward M. Vdlines, Senior Assistant Chief,
Office of Policy & Tax Enforcement Analysis, Tax Division, Crimina Section (202-633-3011).

Thisisnot atoll fee number.

SUPPLEMENTARY INFORMATION: This order concernsinternal Department management and
is being published for the information of the general public.

TAX DIVISION DIRECTIVE NO. 86-59
By virtue of the authority vested in me by Part O, Subpart N of Title 28 of the Code of
Federa Regulations, particularly Section 0.70, delegation of authority with respect to approving

reguests seeking to expand a nontax grand jury investigation to include inquiry into possible federa
criminal tax violations is hereby conferred on the following individuals:

3-11
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Any United States Attorney appointed under Section 541 or 546 of
Title 28, United States Code.

Any Attorney-In-Charge of a Crimina Division Organization Strike
Force established pursuant to Section 510 of Title 28, United States
Code.

Any Independent Counsel appointed under Section 593 of
Title 28, United States Code.

July 1994

The authority hereby conferred alows the designated official to approve, on behalf of the
Assistant Attorney General, Tax Division, a request seeking to expand a nontax grand jury
investigation to include inquiries into potential federal crimina tax violations in a proceeding
which is being conducted within the sole jurisdiction of the designated officiad's office. (Section
301.6103(h)(2)-1(a)(2)(ii) (26 C.F.R.)). Provided, that the delegated official determines that--

1.

Thereis reason to believe, based upon information developed during
the course of the nontax grand jury proceedings, that federa criminal
tax violations may have been committed.

The attorney for the Government conducting the subject nontax
grand jury inquiry has deemed it necessary in accordance with
F.R.Cr.P. 6(e)(A)(ii) to seek the assistance of Government personnel
assigned to the Internal Revenue Service to assist said attorney in
his/her duty to enforce federa criminal law.

The subject grand jury proceedings do not involve a
multijurisdictional investigation, nor are the targets individuas
considered to have national prominence--such as local, state, federal,
or foreign public officials or political candidates, members of the
judiciary; religious leaders;, representatives of the eectronic or
printed news media; officids of a labor union; and maor
corporations and/or their officers when they are the targets (subjects)
of such proceedings.

A written request seeking the assistance of Internal Revenue Service
personnel and containing pertinent information relating to the
alleged federa tax offenses has been forwarded by the designated
official's office to the appropriate Internal Revenue Service official

3-12
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(e.g., Chief, Crimina Investigations).

5. The Tax Division of the Department of Justice has been furnished by
certified mail a copy of the request seeking to expand the subject
grand jury to include potentia tax violations, and the Tax Division
interposes no objection to the request.

6. The Internal Revenue Service has made a referra pursuant to the
provisions of 26 U.S.C. Section 6103(h)(3) in writing stating that it:
(1) has determined, based upon the information provided by the
atorney for the Government and its examination of relevant tax
records, that there is reason to believe that federal criminal tax
violations have been committed; (2) agrees to furnish the personnel
needed to assist the Government attorney in his’her duty to enforce
federal crimina law; and (3) has forwarded to the Tax Division a
copy of thereferral.

7. The grand jury proceedings will be conducted by attorney(s) from
the designated officia's office in sufficient time to alow the results
of the tax segment of the grand jury proceedings to be evaluated by
the Internal Revenue Service and the Tax Division before
undertaking to initiate criminal proceedings.

The authority hereby delegated includes the authority to designate: the targets (subjects) and
the scope of such tax grand jury inquiry, including the tax years considered to warrant investigation.
This delegation aso includes the authority to terminate such grand jury investigations, provided,
that prior written notification is given to both the Interna Revenue Service and the Tax Division. If
the designated official terminates a tax grand jury investigation or the targets (subjects) thereof,
then the designated officia shall indicate in its correspondence that such notification terminates the
referral of the matter pursuant to 26 U.S.C. Section 7602(c).

This delegation of authority does not include the authority to file an information or return an
indictment on tax matters. No indictment is to be returned or information filed without specific
prior authorization of the Tax Division. Except in Organized Crime Drug Task Force
Investigations, individual cases for tax prosecution growing out of grand jury investigations shall be
forwarded to the Tax Division by the United States Attorney, Independent Counsel or Attorney-in-
Charge of a Strike Force with a specia agent's report and exhibits through Regiona Counsel,
(Internal Revenue Service) for evaluation prior to transmittal to the Tax Division. Cases for tax
prosecutions growing out of grand jury investigations conducted by an Organized Crime Drug Task
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Force shall be forwarded directly to the Tax Division by the United States Attorney with a special
agent's report and exhibits.

The authority hereby delegated is limited to matters which seek either to: (1) expand nontax
grand jury proceedings to include inquiry into possible federal criminal tax violations; (2) designate
the targets (subjects) and the scope of such inquiry; or (3) terminate such proceedings. In al other
instances, authority to approve the initiation of grand jury proceedings which involve inquiries into
possible crimina tax violations, including requests generated by the Interna Revenue Service,
remains vested in the Assistant Attorney General in charge of the Tax Division as provided in 28
C.F.R. 0.70. In addition, authority to ater any actions taken pursuant to the delegations contained
herein is retained by the Assistant Attorney Genera in charge of the Tax Division in accordance
with the authority contained in 28 C.F.R. 0.70.

Roger M. Olsen
Assistant Attorney General
Tax Division

Approved to take effect on October 1, 1986
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DEPARTMENT OF JUSTICE
TAX DIVISION
DIRECTIVE NO. 87 -61

DELEGATION OF AUTHORITY FOR TAX PROSECUTIONS
INVOLVING RETURNS UNDER 26 U.S.C. SECTION 6050l

By virtue of the authority vested in me by Part 0, Subpart N of Title 28 of the Code of
Federal Regulations (C.F.R.), particularly Section 0.70, delegation of authority with respect to
authorizing tax prosecutions, under Title 26, United States Code (U.S.C.), Sections 7203 and 7206
with respect to Returns (IRS Form 8300) Relating to Cash Received in a Trade or Business as
prescribed in 26 U.S.C. Section 60501, is hereby conferred on the following individuals:

1 The Assistant Attorney Genera, Deputy Assistant Attorneys General, and Section
Chiefs of the Crimina Division.

2. Any United States Attorney appointed under Section 541 or 546 of Title 28, U.S.C.

3. Any permanently appointed representative within the United States Attorney's
Office assigned either as First Assistant United States Attorney or Chief of criminal functions.

4, Any Attorney-In-Charge of a Crimina Divison Organization Strike Force
established pursuant to Section 510 of Title 28, U.S.C.

5. Any Independent Counsel appointed under Section 593 of Title 28, U.S.C.

This delegation of authority is expressy restricted to the aforementioned individuas and
may not be redelegated.

The authority hereby conferred allows the designated official to authorize, on behalf of the
Assistant Attorney General, Tax Division, tax prosecutions under 26 U.S.C. Sections 7203 and
7206 with respect to returns (IRS Form 8300) prescribed in 26 U.S.C. Section 6050l relating to
cash received in atrade or business; Provided, that:

3-15
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1 The prosecution of such tax offenses (e.g. Sections 7203 and 7206) involves solely
cash received in atrade or business as required by 26 U.S.C. Section 60501.

2. The matter does not involve the prosecution of accountants, physicians, or attorneys
(acting in their professional representative capacity) or their employees; casinos or their employees;
financial ingtitutions or their employees; local, state, federa or foreign public officias or political
candidates, members of the judiciary; religious leaders; representatives of the electronic or printed
news media; officials of alabor union; and publicly-held corporations and/or their officers.

3. The Tax Division of the Department of Justice will be furnished by certified mail a
copy of the referral from the Internal Revenue Service to the designated field office personnel
regarding the potentia tax violations.

Except as expressly set forth herein, this delegation of authority does not include the
authority to file an information or return an indictment on tax matters. The authority hereby
delegated is limited solely to the authorization of tax prosecutions involving the filing or non-filing
of returns (IRS Form 8300) pursuant to 26 U.S.C. Section 6050I1. The authority to alter any actions
taken pursuant to the delegation contained herein is retained by the Assistant Attorney General, Tax
Division, in accordance with the authority contained in 28 C.F.R. 0.70.

Notwithstanding this delegation, the designated officia has the discretion to seek Tax

Division authorization of any proposed tax prosecution within the scope of this delegation or to
request the advice of the Tax Division with respect thereto.

Roger M. Olsen
Assistant Attorney General
Tax Division

Approved to take effect on February 27, 1987.
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DEPARTMENT OF JUSTICE

TAX DIVISION

DIRECTIVE NO. 7OEI

October 3, 1988

Re: Reorganization of the Criminal Section
of the Tax Division

The reorganization of the Crimina Section of the Tax Divison has been approved by
Attorney General Dick Thornburgh. It became effective October 3, 1988.

| hereby appoint the following persons to the designated positions under the approved
organization plan:

1 Director, Crimina Enforcement Sections - Stanley F. Krysa

2. Northern Crimina Enforcement Section -
Chief, George T. Kelley
Assistant Chief, E. Raph Pierce
Assistant Chief, Jerrold Kluger

3. Southern Crimina Enforcement Section -
Chief, J. Randolph Maney, Jr.
Assistant Chief, Ralph E. Belter
Assistant Chief, Rosemary E. Paguni
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4, Western Criminal Enforcement Section -
Chief, Ronald A. Cimino
Assistant Chief, Mark E. Friend
Assistant Chief, (Vacant)

5. Crimina Appeds and Tax Enforcement Policy Section -
Chief, Robert E. Lindsay

WILLIAM S. ROSE, JR.
Assistant Attorney General
Tax Division
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DEPARTMENT OF JUSTICE
TAX DIVISION
DIRECTIVE NO. 71
October 3, 1988

Re: Delegation of Authority Relating to
Criminal Tax Cases
(Including Authority to Approve and Decline
Prosecution and Related Matters)

By virtue of the authority vested in me by Part O, Subpart N of Title 28 of the Code of
Federal Regulations, particularly Section 0.70, delegation of authority, with respect to criminal tax
cases within the cognizance of the Tax Division, is hereby conferred as follows:

1 Authority to Approve Crimina Proceedings.

(8 Unanimous Recommendation for Prosecution. Except as hereinafter indicated,
criminal tax cases referred to the Tax Division by the Internal Revenue Service and within
the cognizance of the Tax Divison may be approved for crimina proceedings by any Chief
of aregiona Crimina Enforcement Section provided that the recommendations within the
assigned Criminal Enforcement Section, including the recommendation by the docket
attorney, unanimoudly propose crimina action, and the case is not considered by the
approving official to warrant higher level consideration within the Tax Division.

(b) In addition to the authority conferred in paragraph 1(a), the Chief is authorized
to:

(1) Approve tax prosecutions, in accord with the authority and limitations
contained in paragraphs 1(a), (¢) and (d) in cases where the Criminal Enforcement
Section's recommendations are other than unanimous, provided that an Assistant
Chief has recommended prosecution;

(2) Authorize dismissal in direct referral cases as described in U.S.A.M. 6-

2.230, provided notification is received from the appropriate United States Attorney
in accord with the procedures described in U.S.AA.M. 6-2.420, indicating why
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proceeding with prosecution is not believed advisable and the Assistant Chief who
acts on the matter does not recommend continuing the prosecution with attorneys
from the Tax Division; and

(3) Pass prosecution of the first year recommended for prosecution by the
Internal Revenue Service in al cases recelved with less than seven (7) calendar
months remaining before the expiration of the statute of limitations.

(¢) Criminal Proceedings Covered by this Delegation. Except for such offenses
described in the U.SA.M., Title 6-2.220, as being under the genera responsbility of the
Crimina Divison and U.SA.M., Title 6-2.230, concerning direct referral cases, the
criminal proceedings encompassed by this delegation concern the initiation of prosecution
for tax and/or tax-related violations, including charges described in 28 C.F.R. 0.179,
offenses defined in the Interna Revenue Code (Title 26, United States Code), and such
offenses defined in Title 18 and Title 31, United States Code, as may be investigated by
specia agents of the Internal Revenue Service's Crimina Investigation Division in
connection with enforcement of federa revenue laws, including 26 U.S.C. 7201-7207,
7210, 7215; 18 U.S.C. 286, 287, 1501-1511, 1621-1623; 31 U.S.C. 1058, 1059; and
conspiracies to commit such offenses, including conspiracies in violation of 18 U.S.C. 371
to defraud the Government by impeding, impairing, obstructing, and defeating the lawful
function of the U.S. Department of Treasury, Internal Revenue Service, in the
ascertainment, computation, assessment, and collection of the revenue. Charges under 18
U.S.C. 1001 or 1341 involving only the mailing of tax forms and charges involving the use
of the omnibus clause in 26 U.S.C. 7212 require the approva of the Director of the
Criminal Enforcement Sections.

(d) Selection of Charges and Matters Related to the Handling of Criminal Tax
Cases. The authority hereby delegated includes the authority to approve tax prosecutions
based on the charges recommended by the Internal Revenue Service, or Criminal
Enforcement Section attorneys, or whatever tax and/or tax-related charges are deemed
appropriate by the approving official. In addition, the authority to approve crimina
proceedings, as herein described, includes the authority to designate, in accord with Tax
Division policy and practice, potential defendants and to select charges, approve plea
agreements, and make determinations as to the Tax Divison's position concerning (1)
whether dual prosecution consideration may be applicable in a criminal tax case in which
the Internal Revenue Service requests advice, and (2) whether civil action proposed by the
Internal Revenue Service should be undertaken during the pendency of a criminal tax case.
In addition, this delegation includes the authority to execute correspondence transmitting
cases to the appropriate United States Attorney's office requesting that prosecution be
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initiated in accord with such approval. Authority to execute correspondence in the name of
a Chief of aregional Crimina Enforcement Section is aso delegated to Assistant Chiefsin
The Criminal Enforcement Section. The authority to execute correspondence specifically
relating to ministeria matters in the processing and handling of cases including, when
appropriate, the scheduling and confirmation of conferences, requesting of status reports,
and the processing of closing letters, in cases in which pleas or convictions have been
obtained, is hereby delegated to Crimina Enforcement Section attorneys in al cases
assigned to them.

2. Authority Concerning Grand Jury Matters.

(& Recommendation for Grand Jury Investigation Originating in Criminal
Enforcement Sections. Except in cases they consider to warrant higher level consideration
within the Tax Division, any Chief of a regiona Criminal Enforcement Section may
approve the initiation of a grand jury investigation concerning potential tax and/or tax-
related violations in cases referred from the Internal Revenue Service with a prosecution
recommendation, if such officia believes that grand jury inquiry is warranted prior to a
decision being made on the prosecutorial merits of such case.

(b) Joinder of Tax Aspects with Ongoing Nontax Grand Jury Investigation. The
authority to approve requests seeking to initiate a grand jury investigation into matters
concerning tax and/or tax-related violations, as part of an aready ongoing nontax grand jury
investigation, made or initiated by or on behalf of offices within the Department of Justice,
is hereby delegated to any Chief in charge of a regional Criminal Enforcement Section,
provided the request is not considered to warrant higher level consideration within the Tax
Division.

(©) I.R.S. Generated Requests for Grand Jury Investigation. The authority to
approve or disapprove initiation of a grand jury investigation concerning potential tax
and/or tax-related violations in cases referred to the Tax Division from the Internal Revenue
Service without a prosecution recommendation or with a recommendation for initiation of a
grand jury investigation, in which the Interna Revenue Service has generated such referral,
is hereby delegated to any Chief of a regional Crimina Enforcement Section in the Tax
Division.

(d) Scope of Grand Jury Investigation Concerning Tax Matters. The delegationin
paragraphs 2(a), (b), and (c) regarding the approval of grand jury investigations concerning
potential tax and/or tax-related violations includes the authority to designate the subjects
and scope of such grand jury inquiry and the tax years considered to warrant investigation.
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3. Authority Delegated to the Director, Criminal Enforcement
Sections.

In addition to the authorities conferred on regional Section Chiefs in paragraphs 1 and 2, the
Director of the Crimina Enforcement Sections is authorized to:

(a) Approve tax prosecutions in accord with the authority and limitations contained
in paragraphs 1(a), (¢), and (d) in cases where the assigned regiona Crimina Enforcement
Section's recommendations are other than unanimous.

(b) Decline prosecution in al cases involving conflicting recommendations relative
to prosecution, provided the case is not considered to warrant higher level consideration
within the Tax Division.

(c) Approve or disapprove requests to apply for search warrants relating to searches
for evidence that atax offense has been committed in accord with the procedures described
in U.SA.M. 6-2.330, provided the request does not require higher level consideration
within the Department of Justice pursuant to the provisions of 28 C.F.R. 59.

(d) Decline prosecution or approve prosecution (reversing the earlier decison to
decline prosecution), provided that the case was not acted on at a higher level within the
Tax Divison when previoudly considered, in which event, such higher officia shall have
this authority.

(e) Approve or disapprove recommendations made in cases in accord with the
procedures described in paragraph 1(b)(2) concerning whether prosecution should continue
in a direct referral case notwithstanding notification from the appropriate United States
Attorney indicating why proceeding with prosecution is not believed advisable.

(f) Approve or disapprove recommendations to pass prosecution of the first year in
cases received from the Interna Revenue Service with less than seven (7) calendar months
remaining before the expiration of the statute of limitations, when warranted under the
procedures set forth in paragraph 1(d).

4, Authority Delegated to the Deputy Assistant Attorney General
(Criminal Tax).

The Deputy Assistant Attorney General (Criminal Tax) is authorized to exercise al the
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authorities conferred in paragraphs 1, 2, and 3.

The Deputy Assistant Attorney General may, notwithstanding the foregoing paragraphs,
prescribe additional matters which require his or her approva or the approva of officials higher
than those authorized to act in a particular Situation by this delegation.

5. Scope and Effect of this Delegation.

(a) This delegation supersedes Tax Division Directives No. 44 and 53 and al other
delegations of authority to approve crimina proceedings or decline prosecutions for tax
purposes previously issued.

(b) Notwithstanding the above, in cases involving the prosecution of an attorney for
conduct committed in his professional, as opposed to individual, capacity the decision on
referral, prosecution or declination, shall be made by the Deputy Assistant Attorney
General.

(c) Except as authorized by this delegation, authority to (1) approve or disapprove
the initiation of criminal proceedings for tax and/or tax-related violations; or (2) take any
action, the effect of which would be to preclude prosecution for such violations, including
but not limited to entering into agreements not to prosecute and approving requests to apply
for court orders compelling the testimony of witnesses under 18 U.S.C. 6003(b), 6004, and
28 C.F.R. 0.175(b) and (c); or (3) execute a written request for a tax return or return
information to be obtained from the Internal Revenue Service for tax administration
purposes in accord with 26 U.S.C. 6103(h)(2) and (3)(B), remains vested in the Assistant
Attorney Genera in charge of the Tax Division, subject to the general supervision of the
Attorney General and under the direction of the Deputy Attorney General as provided in 28
C.F.R. 0.70. In addition, authority to alter any action taken pursuant to the delegations
contained in paragraphs 1 through 4, inclusive, is retained by the Assistant Attorney General
in charge of the Tax Division in accord with the authority contained in 28 C.F.R. 0.70.

(d) In the event a Tax Division official designated herein other than the Assistant
Attorney Genera, Tax Divison, or Deputy Assistant Attorney General (Crimina Tax) is
recused from acting on a particular case, and there is no other official of similar rank
available to act in a particular case, then the next higher ranking official shal be the
appropriate official to act on such case. When either, or both, the Assistant Attorney
General, Tax Division, or Deputy Assistant Attorney General (Criminal Tax) isrecused in a
particular case, a ranking Tax Division officia will be designated to act as either the
Assistant Attorney Genera or Deputy Assistant Attorney General (Criminal Tax) as the
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need arises for purposes of that particular case in accord with the authority contained in 28
C.F.R. 0.132(e).

(e) In situations in which the Assistant Attorney Genera, Tax Division, designates
an individual to be "Acting" in the capacity of an official specified herein, the individua
designated as "Acting" shall have the same authority as herein delegated to that officid,
provided, the "Acting" official has not previoudy acted on the matter then being considered
in a subordinate capacity. 28 C.F.R. 0.132(d) and (e).

WILLIAM S. ROSE, JR.
Assistant Attorney General
Tax Division

APPROVED TO TAKE EFFECT ON: October 3, 1988
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DEPARMENT OF JUSTICE
TAX DIVISION DIRECTIVE NO. 75
March 21, 1989

MODIFICATION OF POLICY RE USE OF 26 UNITED STATES
CODE SECTION 7207 IN FALSE RETURN FILING CIRCUMSTANCES

INTRODUCTION

The Tax Division recognizes that United States Attorneys frequently investigate financial
crimes through joint tax and nontax grand jury investigations. In such matters, it is appropriate that
the culpable parties be prosecuted for felony violations, that immunity be used sparingly, and that
cooperating participants in the corrupt activity be required to plead guilty to the commission of
some significant aspect of the original conduct.

We also recognize there are instances when aminor target seeks to cooperate, and his or her
culpability is such that neither immunity nor a pleato afelony is appropriate. In short, the crimind
conduct is more suited to a misdemeanor charge, when there is an agreement to cooperate in the
ongoing investigation of the principal target(s).

In some situations, described above, the only misdemeanor charges that may be available to
the prosecution are tax misdemeanors, i.e., sections 7203 or 7207 of Title 26 U.S.C. Where a tax
return has not been filed, a section 7203 violation (faillure to file) may exist. However, if a tax
return has been filed and the false aspect of that return is minor, e.g., the corrupt person may have
accepted bribes of relatively minor amounts that were not reported or the payor may have falsaly
deducted the bribe payment as a business expense, then the conduct would constitute the filing of a
false return, punishable either as afelony under 26 U.S.C. Section 7206(1) or a misdemeanor under
26 U.S.C. Section 7207.

In the past, the Tax Division would not approve either a prosecution or guilty plea pursuant
to section 7207, when the false document was a tax return, because it has been our long-standing
policy that prosecution of materially false returns should be for felony charges. We believe that the
use of section 7207 should generaly be restricted to circumstances where taxpayers submitted false
or atered documents to the IRS in support of information submitted on atax return.

We recognize that this policy has created problems because an individual, who desires to
cooperate, may be willing to plead to a misdemeanor but not to afelony. To address this problem,
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the Tax Division is modifying its policy to provide United States Attorneys with a means of dealing
with the limited situation described above.

Accordingly, the Tax Division will now entertain requests for the approval of guilty pleasto
a violation(s) of 26 U.S.C. section 7207 in appropriate circumstances where the taxpayer is
involved in the corrupt activity under investigation and agrees to cooperate in the ongoing
investigation against the principal target(s). The guidelines for the limited use of 26 U.S.C. section
7207 are set forth below.

The relaxation of the Tax Division policy relative to section 7207 prosecutions will be
limited to the circumstances described in the guidelines. Defendants providing assistance to the
Government should otherwise be rewarded by receiving leniency in the imposition of sentence, as
provided by the new Sentencing Guidelines, rather than by being permitted to plead to reduced
charges.

The procedures outlined will be utilized throughout the remainder of fiscal years 1989 and 1990.
The Tax Division will assess the effect of this change on the Nationa Tax Compliance Program
before making this policy change permanent.

GUIDELINES

The Department of Justice, Tax Division, agrees to consider approving plea agreements
with charges brought under 26 U.S.C. section 7207 for witnesses cooperating in Title 18 and Title
26 grand jury investigations and in no other circumstances under the following conditions.

1. Approva for section 7207 charges will not be given in any case in which the Tax
Division has previoudly authorized charges against the subject under section 7206(1), section 7201,
or atax (Klein) conspiracy.

2. The Tax Division must be provided with a prosecution statement or |etter describing the
outlines of the Title 26 and/or Title 18 investigation, the involvement of the cooperating witness
who will plead, and the anticipated cooperation that the witness is expected to provide in the
investigation.

3. The subject must have agreed to be a cooperating witness in a Title 18 or Title 26
investigation to which the witness' proposed income tax violation is related.

4. In addition to his cooperation in the ongoing criminal investigation and prosecution, the
subject must agree to cooperate fully and truthfully with the Internal Revenue Service in any civil
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audit or adjustment of the tax liability arising out of the circumstances of the criminal case.

5. The subject must be informed that any plea agreement to tax misdemeanors under 26
U.S.C. Section 7207 is subject to the approval of the Tax Division, Department of Justice. No such
plea agreement is to be executed until authorized by the Tax Division or, if executed, unless it
contains a provision that the plea agreement is subject to the approval of the Tax Division.

6. Approva for use of section 7207 will not be given, hence should not be requested, if the
underpayment of taxes resulting from the false statements in the return exceeds $2500 in any of the
years. In such casesthe pleamust beto atax felony charge.

7. The IRS must make areferral pursuant to 26 U.S.C. Section 6103(h)(3)(A). The United
States Attorney must have obtained tax disclosure confirming the filing of the return(s). The Tax
Division should be provided with an abbreviated SAR, a computation of the taxes due, the tax
return(s) involved, and a copy of the plea agreement or a statement of its terms. Section 7207
approva will not be given if the tax disclosure materia suggests that a tax misdemeanor would be
an inappropriate disposition of the case.

8. The subject must sign a statement reflecting the amount of the unreported income or

fraudulent deductions and the circumstancesinvolved in al the years under investigation.

JAMESI. K. KNAPP
Acting Assistant Attorney General
Tax Division
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[BLANK]
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DEPARTMENT OF JUSTICE
TAX DIVISION
DIRECTIVE NO. 77
July 7, 1989
Section 7212(a) Policy Statement

The Tax Divison occasiondly receives for review recommendations for prosecution
involving the "omnibus' clause of 26 U.S.C. Sec. 7212(a) which prohibits corrupt endeavors to
obstruct or impede the due administration of the Interna Revenue Code. To promote uniform
enforcement of theinterna revenue laws, the Tax Division issuesthisinternal directive setting forth
criteriafor use of this clause.

In general, the use of the "omnibus' provision of Section 7212(a) should be reserved for
conduct occurring after a tax return has been filed -- typicaly conduct designed to impede or
obstruct an audit or criminal tax investigation, when 18 U.S.C. Section 371 charges are unavailable
due to insufficient evidence of a conspiracy. However, this charge might also be appropriate when
directed at parties who engage in large-scale obstructive conduct involving actua or potentia tax
returns of third parties. Continualy assisting taxpayers in the filing of false returns or engaging in
other conduct designed to make audits difficult; and other numerous, large-scale violations of 26
U.S.C. Section 7206(2) or 18 U.S.C. Section 287 (as it pertains to refund claims for other or
fictitious taxpayers), are examples of situations when Section 7212(a) charges might be appropriate.
Such an application of the "omnibus' clause is consistent with what we believe to be the overal
purpose of Section 7212(a), which is to penaize conduct aimed directly at IRS personnel in the
performance of their duties, and a genera IRS administration of the federa tax enforcement
program, but not to penalize tax evasion as such.

The omnibus clause should not be utilized when other more specific charges are available
and adequately reflect the gravamen of the offense. Section 7212(a) pleadings might be utilized to
set forth allegations concerning attempted conspiracies with undercover agents to impede or impair
the functions of the IRS, but no Section 7212(a) count should be predicated on such conduct alone,
asthat conduct by itself would rarely be sufficient to impede or impair the due administration of the
Internal Revenue Code.
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Use of the omnibus clause in an indictment must be approved by the Director of the
Crimina Enforcement Sections or higher.
SHIRLEY D. PETERSON

Assistant Attorney General
Tax Division
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MEMORANDUM
DATE: September 14, 1989
TO: All United States Attorneys
FROM: Shirley D. Peterson
Assistant Attorney General
Tax Division
RE: Tax information about prospective jurors:

impact of the Hashimoto decision on criminal
tax prosecutions

In United States v. Hashimoto, 878 F.2d 1126 (1989), the Ninth Circuit reversed a
conviction in acrimina tax case on the ground that the defendant was improperly denied access to
information about prior audits of prospective jurors. At thiswriting, our petition for rehearing with
asuggestion for rehearing en banc is pending.

This decision has potentially adverse consequences for the prosecution of criminal tax
cases. It provides defense counsal with arguable bases for seeking to delay trial and for creating a
possible ground for reversal of a conviction.

Background

Hashimoto is the first decision interpreting 26 U.S.C., Section 6103(h)(5), a provision that
authorizes the IRS, upon request, to disclose to the defense or prosecution in atax case whether the
prospective jurors have been the subject of an IRS audit or investigation. Such requests must be
made in writing. The applicable procedures and the information to be supplied aong with the
request are set out in the Interna Revenue Manua Disclosure of Official Information Handbook
Section 1272(22) 70 et seq. (attached). The IRS must limit its response to an affirmative or
negative reply to theinquiry.

The defendant in Hashimoto filed a motion for early release of the jury list in order to
submit to the IRS a request for audit information about the prospective jurors. The motion was
denied. The local rules provided that the jury list would not be made available earlier than seven
days prior to trial, unless the court ordered otherwise in the interests of justice. After denial of the
motion, the defendant did not submit a request to the IRS, move for a continuance, or propose voir
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dire questions asking whether any of the jurors had been audited or investigated by the IRS.

On apped, the Ninth Circuit, with one dissent, reversed the conviction, finding that the
district court committed error in denying the motion for early release of the jury list. The court held
that the defendant had an absolute right to the information about audits or investigations of
prospective jurors, that Section 6103(h)(5) contemplated sufficiently early release of the jury list to
enable the defendant to file the request and receive the information, and that the seven days
afforded under the local rules was not an adequate time. The defendant's failure to request the
information from the IRS upon receiving the jury list, failure to seek the information on voir dire,
and failure to move for a continuance were found to be of no consequence. The panel held that
denia of the motion deprived the defendant of information about jurors and created a presumption
of asignificant risk of prejudice, which was not overcome by the questions posed during voir dire.

Discussion

As a result of Hashimoto, we anticipate that, as a matter of routine, defense counsdl in
criminal tax cases will file motions for early release of jury lists and motions for continuance of
trial, on the ground that additional time is needed to file requests with, and obtain responses from,
the IRS under Section 6103(h)(5). In severa cases, courts have aready granted continuances based
on Hashimoto.

The assumption that additiona time is needed to secure juror information from the IRS is
not well founded. The Hashimoto magjority speculated that a request under Section 6103(h)(5)
must be submitted to the IRS in Washington, but the IRS Handbook is to the contrary. The
Handbook provides that a request may be sent to the director the Internal Revenue Service Center
which services the prospective jurors place of residence and that, if timeislimited (as, for example,
where the jury will be empaneled in a few days), requests may be submitted to the IRS district
disclosure officer. The Handbook notes that the jury list is generally released shortly before the jury
is empaneled, sometimes less than twenty-four hours in advance, and consequently provides that
the disclosure officer must ensure that requests are given priority and that the involved functions
know of the limited time available. In addition, the Handbook provides that an oral response may
be given when there isinsufficient time for awritten response to reach the requestor.

Moreover, the legidative history of Section 6103(h)(5) does not support the reasoning of the
panel maority. In enacting this provision in 1976, the Congress merely codified the prior IRS
practice of disclosing information about prospective jurors to government attorneys and extended
an equal right to representatives of taxpayers. The legidative history gives no indication of an
intention on the part of the Congress to create a new basis for reversible error, either for denia of
the information in its entirety or for denia of a motion for early release of ajury list. The pane
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decision was similarly off the mark in presuming pregudice and failing to apply the harmless error
doctrine.

While we strongly believe that Hashimoto was wrongly decided, it is evident that defense
counseal will routinely raise this issue even if we are successful in getting the decision reversed. In
order to pursue a uniform litigation strategy in cases raising thisissue, prosecutors should be guided
by the following:

Motionsfor early release of juror list. Prosecutors should oppose requests for early release
of jury lists. The statute confers no right to early disclosure. It merely provides that a
request can be made at such time as a defendant or prosecutor gets the jury list. The
procedures set out in the IRS Handbook recognize that the time for responding will usualy
be limited and the IRS procedures should permit a timely response. In any event, the
interests of the defendant can be fully protected by having the court ask the prospective
jurors during voir dire whether any of them have been the subject of an IRS audit or
investigation. If arequest is submitted to the IRS, but the information is not available until
after voir dire, the defendant can still establish that a juror has not truthfully responded to
the court's questions, and the court can take appropriate action. A defendant who seeks
early release of the jury list, but fails to submit a request to the IRS should be presumed
satisfied with the jurors responses and be considered to have waived any claim of error
based on denia of the motion. In opposing a motion for early release of the jury list,
prosecutors should be request that the court put the defendant on notice that any clam of
error will be waived in the event the defendant fails to seek the information from the IRS.

Motions for continuance of trial.  Prosecutors should likewise oppose motions for
continuance of trial, even when the defendant has made a request to the IRS, but seeks a
continuance to allow additional time for IRS to respond. The defendant's rights can be
adequately protected by questions to the jurors on voir dire, and the court can take
appropriate action if information ultimately supplied by IRS indicates that a juror did not
respond truthfully.

Voir dire. In any case where the defense indicates that a request under Section 6103(h)(5)
has been or might be made the prosecutor should propose voir dire questions seeking to
determine whether any of the prospective jurors have been the subject of an IRS audit or
investigation.
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Conclusion

In the event that you have any questions about the Hashimoto decision or about the
procedures setlout in this memorandum, you are encouraged to contact the Crimina Enforcement

Section Chief = for your region:
George T. Kelley, Northern Region (514-0003)

J. Randolph Maney, Jr., Southern Region (514-4334)
Ronald A. Cimino, Western Region (514-5247)

Copies of the Government's Petition for Rehearing with Suggestion for Rehearing En Banc in
Hashimoto can be obtained from Robert E. Lindsay, Chief, Criminad Appeds and Tax

Enforcement Policy Section (514-3011).
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DEPARTMENT OF JUSTICE
TAX DIVISION

DIRECTIVE NO. 96

Re: Delegation of Authority to Authorize
Grand Jury Investigations of False
and Fictitious Claimsfor Tax Refunds

By virtue of the authority vested in me by Part O, Subpart N of Title 28 of the Code of
Federal Regulations (C.F.R.), particularly Section 0.70, regarding criminal proceedings arising
under the internal revenue laws, authority to authorize grand jury investigations of false and
fictitious claims for tax refunds, in violation of 18 U.S.C. 8286 and 18 U.S.C. 8287, is hereby
conferred on al United States Attorneys.

This delegation of authority is subject to the following limitations:

1 The case has been referred to the United States
Attorney by Regiona Counsel/District Counsdl,
Internal Revenue Service, and a copy of the request
for grand jury investigation letter has been forwarded
to the Tax Division, Department of Justice; and,

2. Regional Counsel/District Counsel has determined,
based upon the available evidence, that the case
involves a situation where an individual (other than a
return preparer as defined in Section 7701(a)(36) of
the Internal Revenue Code) for a single tax year, has
filed or conspired to file multiple tax returns on
behalf of himsdlf /hersalf, or has filed or conspired to
file multiple tax returns in the names of nonexistent
taxpayers or in the names of rea taxpayers who do
not intend the returns to be their own, with the intent
of obtaining tax refunds to which he/she is not
entitled.
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In al cases, the request for grand jury investigation letter, together with the Form 9131 and
a copy of al exhibits, must be sent to the Tax Division by overnight courier a the same time the
case is referred to the United States Attorney. In cases involving arrests or other exigent
circumstances, the request for grand jury investigation letter (together with the completed Form
9131) must also be sent to the appropriate Crimina Enforcement Section of the Tax Division by
telefax.

Any case directly referred to a United States Attorney's office for grand jury investigation
which does not fit the above fact pattern or in which a copy of the referra letter has not been
forwarded to the Tax Divison, Department of Justice (by overnight courier), by Regiond
Counsdl/Digtrict Counsal will be considered an improper referral and outside the scope of this
delegation of authority. In no such case may the United States Attorney's office authorize a grand
jury investigation. Instead, the case should be forwarded to the Tax Division for authorization.

This delegation of authority is intended to bring the authorization of grand jury
investigations of cases under 18 U.S.C. 8286 and 18 U.S.C. §287 in line with the delegation of
authority to authorize prosecution of such cases (see United States Attorneys Manud, Title 6,
4.243). Because the authority to authorize prosecution in these cases was delegated prior to the
time the Internal Revenue Service initiated procedures for the eectronic filing of tax returns, false
and fictitious claims for refunds which are submitted to the Service through electronic filing are not
within the original delegation of authority to authorize prosecution. Nevertheless, such cases,
subject to the limitations set out above, may be directly referred for grand jury investigation. Due to
the unique problems posed by eectronicaly filed fase and fictitious clams for refunds, Tax
Division authorization is required if prosecution is deemed appropriate in an e ectronic filing case.

SHIRLEY D. PETERSON
Assistant Attorney General
Tax Division

APPROVED TO TAKE EFFECT ON: December 31, 1991
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January 15, 1993

Honorable Abraham N. M. Shashy, Jr.
Chief Counsdl

Internal Revenue Service
Washington, D.C. 20224

Attention: Barry J. Finkelstein
Assistant Chief Counsel (Crimina Tax)

Re: Interpretation of Tax Division Directive No. 96
Dear Mr. Shashy:

| appreciate the opportunity that | had to meet with Mr. Finkelstein and the Deputy Regiond
Counsdl for Criminal Tax on December 15, 1992. Face-to-face discussions of issues that concern
al of us are dways helpful. In our discussions, we left one issue involving referral of eectronic
filing (ELF) cases unresolved, and | am writing to express my views on that topic.

Tax Division Directive No. 96 delegated to the United States Attorneys the authority to
authorize grand jury investigations of matters under the purview of the Tax Division in certain,
limited circumstances. Counsel in the regions have interpreted the scope of that delegation of
authority differently in situations involving schemes that recruit individuas to file fraudulent
returnsin their own names, using their own socia security numbers. Tax Division Directive No. 96
provides that United States Attorneys may authorize grand jury investigations in cases prosecutable
under 18 U.S.C. 286, 287 where:
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1*** anindividua (other than areturn preparer as defined in Section 7701(a)(36) of the
Internal Revenue Code) for a single tax year, has filed or conspired to file multiple tax
returns on behalf of himsef/hersdlf, or has filed or conspired to file multiple tax returns in
the names of nonexistent taxpayers or in the names of real taxpayers who do not intend the
returns to be their own, with the intent of obtaining tax returns to which he/she is not
entitled. All other cases must be referred to the Tax Division for authorization of the grand
jury investigation.

Deputy Regional Counsel Shipley and Waller have interpreted the phrase "in the names of
rea taxpayers who do not intend the returns to be their own" to exclude situations in which the
target has recruited real individuals to file returns in their names. They have reasoned that even
though the information used on the return is fictitious, the "taxpayers' have filed returns that affect
those taxpayers accounts and that can be treated as their returns by the Service. They have
concluded that such cases fall outside the terms of Directive No. 96 and must be referred to the Tax
Division to authorize the grand jury investigation. Other regions have reasoned that the "taxpayers’
involved in such situations do not intend the returns to be their real returns, and thus referral
directly to the United States Attorneys for grand jury investigation is permitted under Directive No.
96.

We agree with Messrs. Shipley and Waller that when real individuas file returns using their
own names and socia security numbers the case falls outside Tax Division Directive 96. The
"taxpayer” intends to file atax return in his or her own name, and the Service must treat that filing
asa"return." Thus, such cases must be referred to the Tax Division and cannot be directly referred
to the United States Attorneys. The purpose of Directive No. 96 was to extend to the United States
Attorneys the authority to institute grand jury investigations in cases in which they aready had
authority to authorize prosecutions (18 U.S.C. 286, 287 charges in false paper return cases) and in
other false claims cases faling into that same pattern. The prior delegation of authority did not
extend to the United States Attorneys the authority to authorize prosecution of an individual who
filed areturn in his or her own name, using the correct socia security number. The facts that the
taxpayers are not targets of the investigation and that the real target may know that such returns are
fictitious does not bring the case within Directive 96, and such cases may not be referred directly to
the United States Attorneys.

| would appreciateit if you would insure that my views on this subject are communicated to
the Deputy Regional Counsels for Crimina Tax. If Mr. Finkelstein or any of the Deputy Regiondl
Counsdl have further comments or questions on this issue, they may contact me or our ELF
coordinator, Tony Whitledge.

Sincerely,
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JAMES A. BRUTON
Acting Assistant Attorney Genera
Tax Division
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March 31, 1992

MEMORANDUM

TO: George T. Kdley
Chief
Northern Crimina Enforcement Section
Tax Divison

FROM: Robert E. Lindsay

Chief, Criminal Appeals & Tax
Enforcement Policy Section
Tax Division

SUBJECT:  Bluesheet Concerning Plea Procedures

Attached hereto is a copy of a bluesheet to the United States Attorney's Manual, issued
February 7, 1992. This bluesheet sets forth, inter alia, general plea procedures and procedures
dealing with substantial assistance pleadings under the Guidelines.

The bluesheet requires aformal system for approval of negotiated pleas and for approval of
pleadings seeking a downward departure for substantial assistance. In the case of negotiated pleas,
it provides that the plea must be gpproved by at least a supervisory attorney of alitigating division.
In the case of substantial assistance pleadings (and Rule 35(b) motions), the bluesheet provides that
approva authority shall be vested in a Section Chief or Office Director, or such official's deputy, or
in a committee which includes at least one of these individuas. Acting Assistant Attorney General
Bruton has directed that approval authority within the Tax Division for both negotiated pleas and
substantial assistance pleadings shall reside, for the time being, in the Section Chiefs.
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The bluesheet aso requires that negotiated pleas to felonies and misdemeanors negotiated
down from felonies must be in writing and that a copy of the plea agreement should be maintained
in the office casefile or esawhere. Similarly, the bluesheet requires that documentation of the facts
behind and justification for each substantia assistance pleading must be maintained. The
repository or repositories for this documentation need not be the case file itself. Acting Assistant
Attorney Genera Bruton has decided that, on an interim basis, such written documentation shall be
maintained in separate files, one for negotiated pleas and one for substantial assistance pleadings.

None of these Tax Division procedures are intended to be permanent. Please look over the
bluesheet and give me your views on what we should establish on a permanent bass as the
approva process and the memoridization system. | would like to receive your views no later than
April 30, if possible. In the meantime, you should inform your line attorneys of the requirements
contained in the bluesheet and of the interim approval process.

Attachment

cC: Mr. Bruton
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October 22, 1992

MEMORANDUM

TO: All United States Attorneys

FROM: George J. Terwilliger, I
Deputy Attorney General

SUBJECT: Nonfiler Initiative

Commissioner of Interna Revenue Shirley D. Peterson has asked for this Department's
assistance in addressing the increasingly serious problem of taxpayers who fail to file income tax
returns. The Internal Revenue Service has recently launched a nonfiler initiative and is attempting
to attack the problem on a number of fronts, including taxpayer education and assistance, smplified
installment payment procedures, and a criminal enforcement initiative that will focus on hard core
nonfilers. The purpose of this |etter is to introduce the Service's nonfiler strategy and enlist the full
support of the United States Attorneys in pursuing thisimportant initiative.

As you know, our income tax system is founded upon voluntary compliance by taxpayers.
But the Internal Revenue Service has recently determined that only approximately 84 percent of the
amount of income taxes that should be collected on income from lawful sources is actualy being
paid voluntarily by taxpayers. In some parts of the country and in some industries the
noncompliance rate is even greater. The IRS and the Genera Accounting Office have determined
that the difference between the amount of taxes owed and the amount voluntarily paid by taxpayers,
the so-called "tax gap," is expected to grow to an estimated $113.7 billion annually. Nearly 10
million taxpayers who are obliged to file returns fail to do so each year. These nonfilers are
responsible for asignificant portion of the tax gap.
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The IRS describes its nonfiler strategy as "a carrot and a stick” approach. The "carrot"
involves amajor public relations campaign, designed to encourage nonfilers to contact the IRS and
receive assistance in returning to the taxpaying rolls. The "stick" involves crimina investigation
and prosecution of egregious cases involving those who willfully resist the Service's efforts to draw
them back into the system. This initiative will be supported by a combined total of approximately
2,000 civil and criminal agents and is likely to produce a large volume of new criminal tax cases
over the coming years.

Y our offices will, obviously, play acritical role in the success of the criminal aspects of this
program. It is my understanding that the Service intends to focus its crimina investigative
resources on cases involving large amounts of tax and a substantial history of noncompliance. In
addition, whenever possible, the Service intends to seek evidence supporting felony tax evasion
rather than failure to file misdemeanor charges. The Tax Division is working with the IRS to
assure improvements in the quality of nonfiler cases referred to the Department for prosecution and
to prevent an unmanageable increase in the volume of casesreferred. The Tax Division has agreed
to review these cases on a priority basis and has offered to provide prosecutors to assist your

offices, when necessary.

Although the Service's initiative is obviously important, it is likely to present some
problems that must be recognized. Failure to file cases are normally charged as misdemeanors
under 26 U.S.C. 87203, and it will abe difficult giving priority to such cases when it is burdensome
enough moving your heavy felony dockets. Although the Service will be pursuing felony
investigations whenever possible, it will often be necessary to prosecute misdemeanors, aswell.

Furthermore, because the impending November 1, 1992, Federad Sentencing Guideline
Amendments will diminish the likelihood of meaningful jail sentences in tax cases sentenced
during the 1993 tax filing season, your assistants may question whether these cases are significant
and, indeed, whether we can achieve the desired deterrent impact from prosecution. Both the
Department and the IRS opposed application of the changes in the Sentencing Table scheduled to
take effect in November to tax cases, and the Sentencing Commission has included possible
revison of the tax guidelines in its 1992-1993 study of the guidelines governing white collar
crimes. Although it is difficult to predict how the Commission will respond to the Department's
ongoing efforts to bolster the tax guidelines, it is essential that we promptly prosecute these cases,
even when low or probationary sentences seem likely, to demonstrate the need for stiffer pendlties
in thisvital areaof tax compliance.
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| have asked the Tax Division to work with your offices to expedite the handling of these
cases and help coordinate efforts to bring groups of prosecutions simultaneously to draw public
attention to the seriousness of this problem. The Office of Public Affairs has been involved in this
initiative for some time and is equipped to assist your offices with press related issues. In the end,
however, the success of the crimina aspects of the Service's nonfiler strategy rests most heavily on
your offices and is dependent on your support. | am confident that you share my belief that this
Department has avita roleto play in addressing this important national problem.
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February 17, 1993

MEMORANDUM
TO: All Crimina Enforcement Attorneys
FROM: James A. Bruton
Acting Assistant Attorney Genera
Tax Division

SUBJECT:  Tax Divison Voluntary Disclosure Policy

Recent new releases by the IRS and stories in the press have raised questions within the
Division concerning the proper handling of cases in which a prospective crimina tax defendant
clams to have made a voluntary disclosure. Notwithstanding the news stories and rumors to the
contrary, the Division has not changed its policy concerning voluntary disclosure, and cases should
be evaluated as they have in the past under the provisions of Section 4.01 of the Criminal Tax
Manual.

The Service, takes the view that, notwithstanding reports to the contrary, it has not changed
its voluntary disclosure practice. It claims that its press releases have been issued to inform the
public of the manner it has historically applied the existing practice in referring nonfiler casesto the
Department of Justice. The goal has been to demonstrate to the public that the practice has been
applied liberally in the past and that a nonfiler interested in reentering the tax system should not be
intimidated by atheoretical threat of criminal prosecution.

The Service's carefully worded press releases and public statements have been construed by
some member of the press and the defense bar as an "amnesty". Thisis troublesome, because some
inaccurate information has been and is being disseminated to the public by the press and members
of the bar that islikely to cause confusion and could interfere with the prosecution of some crimina
tax cases. At bottom, the Service's voluntary disclosure policy remains, as it has since 1952, an
exercise of prosecutoria discretion that does not, and legally could not, confer any lega rights on
taxpayers.
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We in the Tax Division should have few occasions to consider whether the Service is
properly adhering to its voluntary disclosure policy. If the Service has referred a case to the
Division, it is reasonable and appropriate to assume that the Service has considered any voluntary
disclosure claims made by the taxpayer and has referred the case to the Divison in a manner
consistent with its public statements and interna policies. As a result, our review is normally
confined to the merits of the case and the application of the Department's voluntary disclosure
policy set forth in Section 4.01 of the Criminal Tax Manual.

Cases may, however, arise in which there is some confusion over whether a local District
Counsdl's office has referred a nonfiler case that seems arguably to fall within one of the Service's
press releases on voluntary disclosure or otherwise appears to have been referred to the Department
in a manner inconsistent with our understanding of the Service's voluntary disclosure practice. If
that occurs, Tax Division reviewing attorneys should not attempt to construe the Service's voluntary
disclosure practice on their own but should bring al such questions to the immediate attention of
their Section Chiefs. If it is determined that but for questions concerning the applicability of the
Service's policy, prosecution of the case would be authorized (i.e., the case meets Tax Division
prosecution criteria and does not violate the Division's voluntary disclosure policy set forth in
Criminal Tax Manual 84.01), the Section Chief should forward the case (where applicable,
consistent with limitations imposed upon the disclosure of grand jury information) to the Assistant
Chief Counsdl Crimina Tax (CC:.CT) for that office's determination whether the Service's referral
was consistent with its internal voluntary disclosure practice and whether the Service actualy
intends that the case be prosecuted. If the Office of Assistant Chief Counsel Criminal Tax
determines that the referral was appropriate, the case should be processed by the Division in the
norma manner.

Finally, Tax Divison reviewing atorneys should exercise considerable care in drafting
letters declining cases to ensure that they reflect Tax Division policy regarding voluntary
disclosures. Assistant United States Attorneys and IRS field and Nationa Office personnel rely on
our correspondence as areflection of Tax Division policy, and it is, therefore, crucia that our letters
and memoranda addressed to other offices within the government accurately state our policies.
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[BLANK]
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February 12, 1993

MEMORANDUM
TO: All United States Attorneys
FROM: James A. Bruton
Acting Assistant Attorney Genera
Tax Divison
RE: Lesser Included Offensesin Tax Cases

The purpose of this memorandum is to provide guidance concerning the government's
handling of lesser included offense issues in certain kinds of tax cases. Two petitions for writs of
certiorari involving the issue of lesser included offenses in tax cases have recently been filed in the
Supreme Court. In Becker v. United States, No. 92-410, the defendant was convicted of attempting
to evade taxes and of failure to file tax returns for the same years. The tria court sentenced the
defendant to three years imprisonment on the evasion counts and to a consecutive period of 36
months imprisonment on the failure to file counts. The court of appeals affirmed. In his petition
for awrit of certiorari, the defendant argued that the misdemeanor of failureto fileatax returnisa
lesser included offense of the felony of tax evasion and that the Constitution prohibits cumulative
punishment in the same proceeding for a greater and lesser included offense.

In opposing certiorari on this question, the government argued that whether cumulative
punishments could be imposed for a course of conduct that violated both 26 U.S.C. 7201 and 26
U.S.C. 7203 was solely a question of congressiond intent. The government pointed to the statutory
language of Sections 7201 and 7203 as clear evidence of Congress intent to permit cumulative
punishment where a defendant was convicted in a single proceeding of violating both Section 7201
and Section 7203. As further support for its position, the government argued that Sections 7201
and 7203 involve separate crimes under Blockburger v. United States, 284 U.S. 299 (1932) (and,
thus, that aviolation of Section 7203 is not alesser included offense of aviolation of Section 7201).
The Becker petition is currently pending before the Supreme Court.
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In McGill v. United States, No. 92-5842, the government argued, relying on Sansone V.
United States, 380 U.S. 343 (1965), that willful failure to pay taxes (26 U.S.C. 7203) is a lesser
included offense of attempted evasion of payment of taxes (26 U.S.C. 7201). The Supreme Court
denied certiorari in McGill on December 7, 1992.

The government's position in Becker reflects an adoption of the strict "elements’ test (see
Schmuck v. United States, 489 U.S. 705 (1989)) and, consequently, a change in Tax Division
policy. Accordingly, al attorneys handling tax cases should be notified of the following
ramifications of this changein policy.

1 In cases charged as Spies-evasion (i.e., failure to file, failure to pay, and an
affirmative act of evasion) under Section 7201, it is now the government's position that neither
party is entitled to an instruction that willful failure to file (Section 7203) is a lesser included
offense of which the defendant may be convicted. Thus, if there is reason for concern that the jury
may not return a guilty verdict on the Section 7201 charges (for example, where the evidence of a
tax deficiency is weak), consideration should be given to including counts charging violations of
both Section 7201 and Section 7203 in the indictment.

The issue whether cumulative punishment is appropriate where a defendant has been
convicted of violating both Section 7201 and Section 7203 generaly will arise only in pre-
guidelines cases. Under the Sentencing Guidelines, related tax counts are grouped, and the
sentence is based on the total tax loss, not on the number of statutory violations. Thus, only in
those cases involving an extraordinary tax loss will the sentencing court be required to consider an
imprisonment term longer than five years. In those cases in which cumulative punishments are
possible and the defendant has been convicted of violating both Sections 7201 and 7203, the
prosecutor may, at his or her discretion, seek cumulative punishment. However, where the sole
reason for including both charges in the same indictment was a fear that there might be afailure of
proof on the tax deficiency element, cumulative punishments should not be sought.
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2. Similarly, in evason cases where the filing of a false return (Section 7206) is
charged as one of the affirmative acts of evasion (or the only affirmative act), it is now the Tax
Division's policy that alesser included offense instruction is not permissible, since evasion may be
established without proof of the filing of a false return. see Schmuck v. United States, 489 U.S.
705 (1989) (one offense is necessarily included in another only where the statutory elements of the
lesser offense are a subset of the elements of the charged greater offense). Therefore, as with Spies-
evasion cases, prosecutors should consider charging both offenses if there is any chance that the tax
deficiency element may not be proved but it still would be possible for the jury to find that the
defendant had violated Section 7206(1). But where afailure of proof on the tax deficiency element
would aso congtitute a failure of proof on the false return charge, nothing generally would be
gained by charging violations of both Section 7201 and 7206.

Where the imposition of cumulative sentences is possible, the prosecutor has the discretion
to seek cumulative punishments. But where the facts supporting the statutory violations are
duplicative (e.g., where the only affirmative act of evasion is the filing of the false return), separate
punishments for both offenses should not be requested.

3. Although the elements of Section 7207 do not readily appear to be a subset of the
elements of Section 7201, the Supreme Court has held that a violation of Section 7207 is a lesser
included offense of a violation of Section 7201. See Sansone v. United States, 380 U.S. at 352;
Schmuck v. United States, 489 U.S. at 720, n.11. Accordingly, in an appropriate case, either party
may request the giving of a lesser included offense instruction based on Section 7207 where the
defendant has been charged with attempted income tax evasion by the filing of afalse tax return or
other document.

4, Adhering to adtrict "elements’ test, the elements of Section 7207 are not a subset of
the elements of Section 7206(1). Consequently, it is now the government's position that in acasein
which the defendant is charged with violating Section 7206(1) by making and subscribing a false
tax return or other document, neither party is entitled to an instruction that willfully delivering or
disclosing a false return or other document to the Secretary of the Treasury (Section 7207) is a
lesser included offense of which the defendant may be convicted. Here, again, if thereis afear that
there may be afailure of proof as to one of the elements unique to Section 7206(1), the prosecutor
may wish to consider including charges under both Section 7206(1) and Section 7207 in the same
indictment, where such charges are consistent with Department of Justice policy regarding the
charging of violations of 26 U.S.C. 7207. Where thisis done and the jury convicts on both charges,
however, cumulative punishments should not be sought. In al other situations, the decision to seek
cumulative punishmentsis committed to the sound discretion of the prosecutor.
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5. Prosecutors should be aware that the law in their circuit may be inconsistent with
the policy stated in this memorandum. See e.g., United States v. Doyle, 956 F.2d 73, 74-75 (5th
Cir. 1992); United States v. Boone, 951 F.2d 1526, 1541 (9th Cir. 1991); United States v. Kaiser,
893 F.2d 1300, 1306 (11th Cir. 1990); United States v. Lodwick, 410 F.2d 1202, 1206 (8th Cir.),
cert. denied, 396 U.S. 841 (1969). Nevertheless, since the government has now embraced the strict
"edlements’ test and taken a position on this issue in the Supreme Court, it is imperative that the
policy set out in this memorandum be followed.

6. In tax cases, questions concerning whether one offense is a lesser included offense
of another may not be limited to Title 26 violations, but may aso include violations under Title 18
(i.e., assertions that a Title 26 charge is a lesser included violation of a Title 18 charge or vice-
versa). The policy set out in this memorandum will also govern any such situations -- that is, the
strict elements test of Schmuck v. United States, 489 U.S. 705, should be applied.

These guidelines will remain in effect unless or until the Supreme Court grants certiorari in
Becker and rules inconsistently with the newly adopted policy. Prosecutors are encouraged to
consult with the Tax Division whenever they are faced with a case raising questions addressed in
this memorandum by calling the Criminal Appeals and Tax Enforcement Policy Section at (202)
514-3011.
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March 12, 1993

MEMORANDUM
To: All United States Attorney
From: James A. Bruton
Acting Assistant Attorney Genera
Tax Division
Re: Policy Changein Tax CasesInvolving

Lesser Included Offenses

On February 12, 1993, the Tax Division circulated a memorandum providing guidelines
concerning the government's handling of lesser included offense issuesin certain kinds of tax cases.
In that memorandum, we referred to Becker v. United States (S. Ct. No. 92-410), where defendant
sought certiorari on the ground that the misdemeanor of failure to file a tax return (26 U.S.C. §
7203) is alesser included offense of the felony of attempted tax evasion (26 U.S.C. §7201) and that
cumulative punishment for the greater and lesser offenses is therefore uncongtitutional. The
government opposed certiorari, arguing that Congress intended to authorize cumulative punishment
for the two offenses and, in any event, that the willful failure to file a tax return is not a lesser
included offense of attempted tax evasion. As we noted in our earlier memorandum the latter
argument reflects an adoption of the strict "elements’ test set forth in Schmuck v. United States,
489 U.S. 705 (1989), and, consequently, a changein Tax Division policy.

On March 8, 1993, the Supreme Court denied the petition for a writ of certiorari in Becker.
Accordingly, there will no change in the guidelines set forth in the February 12 memorandum and
they will remain in effect until further notice.

Prosecutors are encourage to consult with the Tax Division whenever they are faced with a

tax case raising questions regarding lesser included offenses by calling the Criminal Appeals and
Tax Enforcement Policy Section at (202) 514-3011.
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DEPARTMENT OF JUSTICE
TAX DIVISION

DIRECTIVE NO. 99

Re:  Clarification of Tax Divison Policy Concerning the Charging of Tax Crimes as
Mail Fraud, Wire Fraud, or Bank Fraud (18 U.S.C. 88 1341, 1343, 1344) or as
Predicates to a RICO Charge or as the Specified Unlawful Activity Element of a
Money Laundering Offense

The purpose of this directiveisto clarify Tax Division policy concerning the charging of tax
crimes as mail fraud, wire fraud, or bank fraud (18 U.S.C. 88 1341, 1343, 1344), or as predicates to
a RICO charge or as the specified unlawful activity element of a ﬁ]oney laundering offense.
Although primarily concerned with tax crimes charged as mail fraud, = wire fraud, or bank fraud,
either directly or as a basis for some other charge, the policy stated herein is equally applicable to
tax crimes charged under any statute -- be it one found in Title 26 or one found in Title 18 or any
other title of the United States Code.

The extent of Tax Division jurisdiction in the crimina arena is set out in section 70(b),
Subpart N, Part O of Title 28 of the Code of Federal Regulations (28 C.F.R. § 0.70(b)). That
section provides that, with a few specified exceptions, all "[c]rimina proceedings arising under the
internal revenue laws' * * * "are assigned to and shall be conducted, handled, or supervised by, the
Assistant Attorney General, Tax Divison * * *." Tax Division jurisdiction, thus, depends not on
the particular criminal statute utilized in charging the defendant, but on the nature of the underlying
conduct. Whenever the violation can be said to be one arising under the interna revenue laws, Tax
Division authorization is requi reE] before bringing any charges, irrespective of the statute or statutes
under which they are brought. = In general, an offense can be said to arise under the internal
revenue laws when it involves (1) an evasion of some responsibility imposed by the Internal
Revenue Code, (2) an obstruction or impairment of the Internal Revenue Service, or (3) an attempt
to defraud the Government or others through the use of mechanisms established by the Internal
Revenue Service for the filing of internal revenue documents or the payment, collection, or refund
of taxes.

In particular, this means that the authorization of the Tax Division is required before

1 The authorization of the Tax Division is also required in any case which involves parale state
and federal tax violations and the charges are based on the parallel state tax violations.
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charging mail, wire or bank fraud, either independently or as predicate acts to a RICO charge or as
the specified unlawful activity element of a money laundering charge, when the mailing, wiring, or
representation charged is used to promote or facilitate any crimina violation arisng under the
internal revenue laws. In the exercise of its prosecutorial discretion, the Tax Divison will grant
such authorization only in exceptional circumstances. As a genera rule, the use of such charges
will not be approved (1) when the only mailing charged is a tax return or other internal revenue
form or document, or a tax refund check; (2) when the only wire transmission is a transmission of
tax return information to the IRS or the transmission of a refund to a bank account by electronic
funds transfer; or (3) when the mailing, wiring, or representation charged is only incidenta to a
violation arising under the internal revenue laws (for example, athough the mailing of a set of
instructions to a cohort in a tax shelter scheme might support a mail fraud charge, such a mailing
would be considered incidental to the primary purpose of the scheme which isto defraud the United
States by abetting the filing of falseincome tax returns).

Normally, violations arising under the internal revenue laws should be charged as tax
crimes and the specific criminal law provisions of the Internal Revenue Code should form the focus
of prosecutions when gssentially tax law violations are involved, even though other crimes may
have been committed. = Thus, for example, the filing of a false tax return, which almost invariably
involves either amailing or, in the case of an electronically-filed return, an interstate wiring, is atax
crime chargeable generally under 26 U.S.C. 7206(1) (if the violator is the taxpayer), 26 U.S.C.
7206(2) (if the violator is, for example, a tax return preparer or promoter of a fraudulent tax
scheme), or under 18 U.S.C. 287. Moreover, in the exercise of its prosecutorial discretion, the Tax
Division will only authorize tax charges or false claims charges, and will not authorize mail, wire or
bank fraud charges, where the United States is defrauded in a revenue raising capacity and is the
only one defrauded. Tax charges and the fase clams dstatutes are the established means for
litigating such criminal tax matters.

A mail, wire, or bank fraud charge arising out of a scheme to defraud the Government
through the use of the revenue laws might be appropriate in addition to, but never in lieu of, other
charges based on violations of the internal revenue laws, however, where the Government has also
lost money in anon-revenue raising capacity or individuals or other entities have been the financial
victims of the crime. The bringing of such charges will seldom, if ever, be justified by the mere
desire to see a more severe term of imprisonment or fine imposed. Rather, they must serve some
federa interest not adequately served by the bringing of traditional tax charges. Each individual

2 Pursuant to 28 C.F.R. 0.70(b), the Tax Division has traditionally authorized prosecution of
certain crimes under various provisions of Title 18 (e.g., 18 U.S.C. 88 286, 287, 371, and 1001).
While Title 26 offenses are the preferred vehicle for criminal tax prosecutions, charges for offenses
arising under the internal revenue laws have never been limited to that title.
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case will be reviewed to determine whether it warrants the use of charges in addition to the
appropriate Title 26 charges or Title 18 charges (i.e., 88 286, 287, 371, 1001).

For example, in an electronic filing fraud, a bank making a refund anticipation loan for the
amount of the fictitious refund claim may be the financia victim in the scheme, and bank fraud
charges, drafted to reflect that the bank was victimized by the scheme, may be appropriate.
Similarly, in motor fuel excise tax evasion schemes and fraudulent tax shelter schemes in which
individuals or entities other than the United States are demonstrably victimized in a direct,
substantial and measurable way that will be charged, the use of mail or wire fraud charges may also
be appropriate in a particular case.

A similar policy will be followed with respect to RICO or money laundering charges
predicated on mail, wire, or bank fraud violations which involve essentially only afedera tax fraud
scheme. Tax offenses are not predicate acts for RICO or specified unlawful activities for money
laundering offenses -- a deliberate Congressiona decision -- and converting a tax offense into a
RICO or money laundering case through the charging of mail, wire or bank fraud based on a
violation of the interna revenue laws as the underlying illegal act could be viewed as circumventing
Congressional intent unless circumstances justifying the use of a mail, wire or bank fraud charge
are present.

A United States Attorney who wishes to charge a RICO violation in any criminal matter
arisng under the rﬁvenue laws must obtain the authorization of the Tax Division prior to aleging
the predicate act, = and must obtain the authorization of the Organized Crime and Racketeering
Section of the Criminal Division prior to charging a RICO violation. The Tax Division and the
Organized Crime and Racketeering Section will approve the use of the RICO statute in revenue
matters as appropriate. In addition, traditional tax charges must also be brought, as noted above,
and the prosecution package must allow for forfeitures under the Internal Revenue Code.

Tax Divison authorization is aso required before a money laundering charge may be
brought Wher%]the specified unlawful activity is based on a violation arising under the internal
revenue laws. © The Tax Division will approve the use of mail fraud, wire fraud, or bank fraud as
the specified unlawful activity only in cases that meet the requirements set forth in this Directive.
When a request is made to include such a money laundering charge in an indictment, the Tax
Division will consult with or refer the case to the Money Laundering Section of the Criminal

3 Tax Divison authorization is also required when the predicate act is based on a state tax
violation.

4 This is in addition to the requirement that Tax Division authorization is required for any
prosecution under 18 U.S.C. § 1956(a)(1)(A)(ii).
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Division, as the case may require, prior to authorizing the money laundering charges or the use of
one of the fraud statutes as the specified unlawful activity. See USAM 9-105.00, as amended by
bluesheet dated October 1, 1992. The Tax Division should be consulted early in any investigation
to determine whether mail fraud, wire fraud, or bank fraud charge are appropriate.

JAMES A. BRUTON
Acting Assistant Attorney Genera
Tax Division

APPROVED TO TAKE EFFECT ON: March 30, 1993
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June 3, 1993

MEMORANDUM

TO: All CES Attorneys

FROM: Stanley F. Krysa
Director

Crimina Enforcement Sections

SUBJECT:  Civil Settlementsin Plea Agreements

It is not unusual for the taxpayer, in the course of negotiating a plea agreement, especialy in
cases arising from a grand jury investigation, to seek to include a civil settlement for the years
involved. Very often, in such a situation, the Internal Revenue Service is agreeable to settlement.
The Internal Revenue Service often believes the money to be paid is likely al it could ever redize
because of Rule 6(e) restrictions and scarce audit resources. The Tax Division, however, has long
followed a policy against approving plea agreements that include such global settlements. This
policy wisaly reflects the substantia differences between criminal and civil tax litigation.

Crimina tax investigations are frequently narrow in focus and substantialy more targeted
than any civil audit. For example, a criminal investigation centering on a complex return will
normally focus on large items of unreported income or improper deductions that are easily provable
rather than complex tax adjustments that may result in further taxes due, which, elther because of
difficulties of proof or the uncertain state of the substantive tax law, cannot form the focus of a
criminal case.

In a civil tax setting, the determination by the Internal Revenue Service that an item of
income was realized or that a deduction claimed was not allowable constitutes a prima facie case
for inclusion or disalowance, as the case might be, and the taxpayer bears the burden of proving
that determination wrong. Accordingly, reasonable inferences from known facts can support a
finding of civil liability, but often would not provide a basis for indictment.

The Tax Division cannot authorize a plea agreement in a case that, by its terms, bars the
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Government from a further examination of the target's civil tax liabilities. We can and will,
however, approve acceptance of a plea that includes certain civil admissions by the target. Thus,
we would be willing to authorize a plea agreement in which the target would make the following
civil admissions:

1 An admission by the defendant that he received enumerated amounts of unreported
income or clamed enumerated amounts of illegal deductions for years set forth in the plea
agreement.

2. A stipulation by the target that he was liable for the fraud penalty imposed by the
Code (formerly Section 6653 and now Section 6663) on the understatements of liability for the
yearsinvolved.

3. An agreement by the target that he or she will file, prior to the time of sentencing,
initial or amended personal returns for the years subject to the above admissions, correctly reporting
al previoudy unreported income or proper deductions, will provide the Internal Revenue Service
information, if requested, regarding the years covered by the returns, and will pay at sentencing all
additional taxes, penalties and interest owing. Such an agreement should also include a provision
pursuant to which the target agrees that he or she will promptly pay any additiona amounts
determined to be owing with respect to that return because of computational errors.

4, An agreement by the target that he will not thereafter file any claims for refund of
taxes, penalties or interest for amounts attributabl e to the return filed incident to the plea.

As a find note, all such provisons must be drafted with considerable care. A plea
agreement is an undertaking by the United States and, if not properly crafted, could be construed to
foreclose the civil side of the Internal Revenue Service from examining and making any civil audit
adjustments to the returns involved after they are filed.

In reviewing or negotiating any proposed plea agreements the above principles should be
applied. If you have any questions contact your respective Chiefs. All plea agreements negotiated
by you should be in writing. They should be submitted for review and approva by the Chief before
executed.

1. A current list of supervisory personnel in the Tax Division's Crimina Enforecment Sections, as
of July 15, 1994, isincluded in Section 1.02, supra.

2. A current list of supervisory personnel in the Tax Division's Criminal Enforcement Sections, as
of November 15, 1993, isincluded in Section 1.02, supra.

3. Tax Division policy concerning the charging of tax crimes as mail fraud violations, either
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independently or as predicate acts underlying a RICO charge, is set out in Section 6-4.211(1) of the
United States Attorneys Manual, Filing False Tax Returns: Mail Fraud Charges or Mail Fraud
Predicates for RICO. This directive clarifies that policy and explains how it fits into the overall
Tax Division jurisdiction over criminal proceedings arising under the internal revenue laws.
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4,00 TAX DIVISION POLICIES AND PROCEDURES

There are numerous policies governing the operation of the Department of Justice, many of
which are set forth in the United States Attorneys Manual (USAM). Some of these policies, as
implemented by the Tax Division and not otherwise covered in this Manual, are discussed in the
sections which follow.

4.01 VOLUNTARY DISCLOSURE

4.011] Policy Respecting Voluntary Disclosure

Prior to 1952, it was the policy of the Treasury Department not to recommend criminal
prosecution where a taxpayer voluntarily revealed his commission of atax crime to an appropriate
IRS officia before any investigation of his affairs had commenced.

Due to the controversy which ensued in the courts over what constituted a true "voluntary
disclosure," and because it was difficult, "and sometimes impossible’ to ascertain administratively
whether the taxpayer had made a voluntary disclosure or had merely discovered he was under
investigation, the Treasury Department abandoned this policy on January 10, 1952. Treasury
Department Information Release No. S-2930, 1952 C.C.H., 1 6079. See United States v. Shotwell
Manufacturing Co., 355 U.S. 233, 235 n.2 (1957).

In 1961, the Internal Revenue Service adopted an "informa" policy regarding voluntary
disclosure, under which it considered voluntary disclosure, along with other facts and
circumstances, on a case-by-case basis in determining whether or not to recommend prosecution.
See Statement of Commissioner Mortimer M. Caplin, News Release IR-432, Dec. 13, 1961; IRM
Part 1X, §9781-342.14 and CCDM Part (31)134.

In December 1992, the IRS clarified, but did not change, its "informa” policy, noting that,
in the past, it had not generally recommended prosecution if the taxpayer:

1. Informed the IRS of the failureto file for one or more
taxable years,
2. Had only legal source income;
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3. Made the disclosure prior to being contacted by the
IRS in the form of atelephone call, letter, or personal
visit informing the taxpayer that he is under criminal
investigation;

4, Filed a true and correct tax return or cooperated with
the IRS in ascertaining his correct tax liability; and

5. Made full payment of amounts due, or in those
situations where the taxpayer was unable to make full
payment, made bona fide arrangements to pay.

"Peterson [IRS Commissioner Shirley D. Peterson] Formalizes Practice of Not Prosecuting Non-
Filers Who Come Forward,” BNA Daily Tax Report (Dec. 7, 1992).

At present, the Department of Justice continues to give consideration to a "voluntary
disclosure" on a case-by-case basis in determining whether to prosecute but such disclosure is not
conclusive on the issue. See United States v. Hebel, 668 F.2d 995 (8th Cir.) cert. denied, 456 U.S.
946 (1982). Specifically, the Tax Division considers the timeliness of the disclosure and whether
the taxpayer fully cooperated with the Government in deciding whether a disclosure was voluntary.
4.01[2] Timelinessof Disclosure

There are two elements to a voluntary disclosure: (1) it must be made timely and (2) the
taxpayer must thereafter fully cooperate with the government. There has been considerable debate
among practitioners as to the meaning of "timely." Some argue that the test for timeliness should
be strictly objective, that is, a disclosure is timely if the disclosure is made before the taxpayer's
return is selected by the Internal Revenue Service for audit regardless of the taxpayer's motivation
for making the disclosure. Under this approach, a disclosure would not be timely if the return had
been selected for audit, even if the taxpayer did not know that the return had already been selected
for audit at the time of the disclosure.

The objective test does have simplicity of application in its favor. On the other hand, if all

of the circumstances are considered, then whether or not a return has been selected for audit at the
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time of disclosure is not necessarily conclusive. For example, if the disclosure followed closely
upon an IRS inquiry directed to a third party which reasonably could be anticipated to lead to
selection of the taxpayer's return for audit, then the disclosure reasonably could be described as
"triggered,” rather than as "voluntary." Although not yet subject to audit, the taxpayer was
obvioudly attempting to place himself or herself in the best light possible after concluding that an
audit was inevitable. United States v. McCormick, 67 F.2d 867, 868 (2d Cir. 1933), cert. denied,
291 U.S. 662 (1934). Conversdly, if the taxpayer was in fact clearly unaware that his or her return
had been selected for audit at the time of the disclosure and "triggering” circumstances are absent,
then seemingly consideration should be given for having come forward voluntarily. Cf. United
States v. Levy, 99 F. Supp. 529, 533 (D.Conn. 1951). Similarly, there may be situations where an
audit is already in progress, and the taxpayer discloses a transaction that almost certainly would not
have been found by the auditing agent. On a strictly objective test, the disclosure of the unknown
transaction would not be a"timely disclosure” since the return was under audit.

Because the objective test is essentialy arbitrary, the Department has rejected it, and,
instead, favors an "al events' test in assessing whether a disclosure was timely. That is, a
disclosureis not timely if:

1 The IRS has aready initiated an inquiry that is likely
to lead to the taxpayer and the taxpayer is reasonably
thought to be aware of that activity; or

2. Some event occurred before the disclosure which the
taxpayer probably knew about and which event is
likely to cause an audit into the taxpayer's liabilities,
eg., a newspaper aticle high- lighting
commercial bribery in a particular industry or
corruption in a governmental office. Cf. United
States v. McCormick, 67 F.2d 867 (2d Cir. 1933),
cert. denied, 291 U.S. 662 (1934).

4.01[3] Cooperation of Taxpayer
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If it is concluded that the disclosure was timely, a second point of inquiry is whether the
taxpayer has fully cooperated with the IRS in ascertaining and paying the taxes owed. Thus, the
Department's position on cooperation is that the taxpayer must make a full disclosure of al facts
and cooperate with the Service in determining the proper amount of taxes owed. If the taxes are not
paid because of a claim of inability to pay, then full and accurate disclosure must be made by the
taxpayer of hisfinancial position.

At bottom, application of the "voluntary disclosure" policy is an exercise of prosecutoria
discretion that does not, and legally could not, confer any lega rights on taxpayers. Whether there
isor isnot avoluntary disclosure is only a factor in evaluating a case, and even if there has been a
voluntary disclosure, prosecution and conviction may still result. In short, avoluntary disclosure is
not a bar to prosecution, but merely afactor to be considered. See United Statesv. Hebel, 668 F.2d
995 (8th Cir.), cert. denied, 456 U.S. 946 (1982). See February 17, 1993, Tax Division
memorandum on Tax Divison Voluntary Disclosure Policy from Acting Assistant Attorney
General James A. Bruton, Tax Division. A copy of this memorandum is contained in Section 3.00
of thisManual.

4.02 DUAL PROSECUTION AND SUCCESSIVE PROSECUTION
4.02[1] Applicability of Policy

The dual prosecution policy "precludes the initiation or continuation of a federa
prosecution following a state prosecution based on substantially the same act or acts unlessthereis
a compelling federal interest supporting the dua prosecution." United States Attorneys Manual
(USAM), § 9-2.142. For an example of a dua prosecution, see Thompson v. United States, 444
U.S. 248 (1980).

The successive prosecution policy is substantially identical in wording except that it applies
when there has been a prior federal prosecution rather than a state prosecution. USAM, § 9-2.142.

For examples of successive prosecution, see Rinaldi v. United States, 434 U.S. 22 (1977); Petitev.
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United States, 361 U.S. 529 (1960). Parenthetically, the Petite case has given its name to both
policies, i.e., the courts have used the "Petite Policy" interchangeably for both dual and successive
prosecutions. Cf. Thompson, 444 U.S. at 249.

These policies are not based upon double jeopardy or any other legal principle. They were
established "to regulate prosecutoria discretion in order to promote efficient utilization of the
Department's resources and to protect persons charged with criminal conduct from the unfairness
associated with multiple prosecutions and multiple punishments for substantialy the same act or
acts" USAM, §9-2.142. SeeRinaldi, 434 U.S. at 27; Petite, 361 U.S. at 530.

The two policies are set forth in detail in USAM, § 9-2142. In order to prevent
unwarranted dual or successive prosecutions, the policy requires that authorization be obtained
from the appropriate Assistant Attorney Genera prior to initiating or continuing the federd
prosecution. USAM, § 9-2.142. In criminal tax cases, thisis the Assistant Attorney General, Tax
Divison. 28 C.F.R., 88 0.70, 0.179.

A failure to obtain prior authorization of adual or successive federal prosecution will result
in aloss of any conviction as the prosecutor will be required to move to dismiss the charges, unless
it is later determined that there was in fact a compelling federal interest supporting the prosecution
and acompelling reason to explain the failure to obtain prior authorization. USAM, § 9-2.142. The
Department applies a common sense, nontechnical approach to the scope of the dual and successive
prosecution policy in order to achieve its salutary objectives.

Requests for the authorization of dua or successive federal prosecutions are evaluated on a
case-by-case basis by the appropriate Assistant Attorney Genera based on the factors set forth in
USAM, § 9-2.142. A federa prosecution will not be authorized unless the state/prior federa
proceeding left substantial federal interests demonstrably unvindicated. Even so, a dua or
successive prosecution is not warranted unless a conviction is anticipated. If the state/prior federa
proceeding resulted in a conviction, prosecution normally will not be authorized unless an enhanced

sentence in the subsequent federal prosecution is anticipated.
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Vacating a conviction after trial because of afailure to follow the administrative procedures
governing dual and successive prosecutions is a waste of resources. Because this waste can be
easly prevented by scrupulous adherence to the procedure set forth in USAM, §9-2.142,

prosecutors should familiarize themselves with and follow the procedures therein.

4.02[2] Tax Prosecutions

It can be argued that neither the dual nor successive prosecution policies redly applies to
income tax prosecutions because even if the acts and transactions of the prior prosecution were the
same income-producing activities, the tax crime did not take place until the following year when
the fraudulent income tax return was filed or the failure to file happened. In other words, the failure
to report income is not usually an element of the prior criminal proceeding, e.g., an embezzlement
charge. Nevertheless, the Tax Divison adheres to the letter and spirit of these policies in
conformity with USAM, § 9-2.142 that they should be applied "in a common sense, nontechnical
fashion."

Similarly, dual prosecution and successive prosecution policies technically are not
implicated when venue considerations precluded joinder of al the offenses in one judicia district,
when the defendant opposed a single trial, or when the evidence was not obtained until after the
earlier prosecution was commenced. As a practical matter, however, when a tax case is being
evaluated before indictment, the better course is not to rely on these technical points to conclude
that the dual and successive prosecution procedures need not be followed. Under its discussion of
these policies, the United States Attorneys Manual specifically states that prosecution will not be
authorized unless a conviction is anticipated for the subsequent case, and it is thought that the
second conviction will result in an enhanced sentence. USAM, § 9-2.142.

For example, assume that tax and non-tax charges arising out of the same transactions are
brought, and venue precludes trying all of the charges in the same district. If the non-tax charges

are tried first and result in a substantial sentence, then it is questionable whether the government
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should subsequently proceed with the tax charges if an enhanced sentence cannot be anticipated,
unless the federal interest was not substantially vindicated by the earlier prosecution because of
circumstances extraneous to the case.

In the fina anadlysis, when there is a question as to the applicability of the dua and
successive prosecution policies, the procedures set forth in USAM, § 9-2.142 should be followed.
If the facts are compelling in support of the conclusion that the federal interest has not been
substantially vindicated, securing the Assistant Attorney General's authorization does not impose a
substantial burden to processing a case through the Tax Division. Conversdly, if it is determined
that the subordinate reviewing attorney erred in not obtaining the authorization of the appropriate
Assistant Attorney General, then there is a substantial danger that all the effort spent in securing a
conviction will have gone for naught.

4.02[3] Pretrial Diversion

While no specific reference is made to pretrial diversion in the section of the United States
Attorneys Manual dealing with dual and successive prosecution, the safer course is to consider
pretria diversion as within the context of these two policies even though jeopardy has not attached
in that situation. "The Department has sought to apply the policy in a common sense, non-technical
fashion in order to effectuate its salutary objectives." USAM, §9-2.142.

USAM, 8§ 9-22.000 does address the pretria diversion program, but requires, among other
things, prior Tax Division approva in all cases under its jurisdiction. The Tax Division's long-
standing, strict policy is that crimina tax cases should not be disposed of under the Department's
pretria diverson program. This policy is stated in the transmittal letter that accompanies all
criminal tax cases sent from the Tax Division to a United States Attorney's office. Accordingly,

criminal tax defendants should not be given pretria diversion treatment.

4.03 INCARCERATED PERSONS

4.03[1] General
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Whenever a proposed tax defendant is incarcerated on other charges, an initia
determination must be made as to whether the Department's policies on dua and successive
prosecution (Petite Policy) are applicable. See 4.02, supra. If they are, the procedures for those
policies are controlling and must be followed. If it is determined that there is no connection, direct
or indirect, between the acts and transactions underlying the conviction(s) for which the proposed
defendant is presently incarcerated and the contemplated tax-related prosecution, then other
considerations nevertheless come into play in determining whether prosecution should be initiated

or declined. These considerations are discussed in the section which follows.

4.03[2] Prosecution of I ncarcerated Persons

Principles of Federal Prosecution, as reprinted in USAM, 8§ 9-27.000, provides as follows
(USAM, § 9-27.230):

A. In determining whether prosecution should be declined because no
substantial federal interest would be served by prosecution, the
attorney for the government should weigh al relevant
considerations, including:

1 Federa law enforcement priorities,

2 The nature and seriousness of the offense;
3. The deterrent effect of prosecution;
4

The person's culpability in connection with the
offense;

The person's history with respect to crimina activity;

The person's willingness to cooperate in the
investigation or prosecution of others; and

7. The probable sentence or other consequences if the
person is convicted.

The above list of relevant considerations is not intended to be al-inclusive and in a given

case one factor may deserve more weight than it might in another case. USAM, § 9-27.230,
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Subsection B.

Principles of Federal Prosecution further emphasizes the weight to be given the probable
sentence in the determination as to whether crimina proceedings should be instituted as follows
(USAM, §9-27.230(B)(8)):

8. The Probable Sentence

In assessing the strength of the federa interest in
prosecution, the attorney for the government should
consider the sentence, or other consequence, that is
likely to be imposed if prosecution is successful, and
whether such a sentence or other consequence would
justify the time and effort of prosecution. If the
offender is already subject to a substantia sentence,
or is dready incarcerated, as a result of a conviction
for another offense, the prosecutor should weigh the
likelihood that another conviction will result in a
meaningful addition to hisher sentence, might
otherwise have a deterrent effect, or is necessary to
ensure that the offender's record accurately reflects
the extent of hig’her criminal conduct. * * * (I)f the
person is on probation or parole as a result of an
earlier conviction, the prosecutor should consider
whether the public interest might better be served by
ingtituting a proceeding for violation of probation or
revocation of parole, than by commencing a new
prosecution. The prosecutor should aso be dert to
the desirability of instituting prosecution to prevent
the running of the statute of limitations and to
preserve the availability of a basis for an adequate
sentence if there appears to be a chance that an
offender's prior conviction may be reversed on apped
or collateral attack.

This concept is probably best understood by example. Assume that the contemplated tax
defendant is presently incarcerated for the killing of his spouse, committed in the heat of passion

without any income-producing ramifications, that all appellate stages have been exhausted, and that
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10 years are left to be served on his sentence. If the tax case involves nothing more than the
skimming of income from the proposed defendant's sole proprietorship, it would be pointless to
ingtitute a criminal tax case, for there is no reason to believe that, even if convicted, a meaningful
additiona sentence would be imposed. The specific deterrent value to be derived from that case
would be marginal. Under this hypothetical, it would be a more efficient use of resources to resort
to an "adequate non-criminal aternative to prosecution,”" e.g., "civil tax proceedings." Principles of
Federal Prosecution, USAM, § 9-27.250, Subsection B.

Conversdly, if the tax crime was accomplished by a sophisticated scheme, such as
promoting a widespread fraudulent tax shelter or refund scheme, prosecution could be appropriate
even though the likelihood of an enhanced sentence for the tax crime would be remote. In that
instance, the conviction for the tax crime could serve to deter other individuals from embarking on
the same scheme.

There will obvioudy be situations between these two extremes. For example, if only one
year is |eft to be served on the nontax conviction, there may be a reason for concluding that the tax
prosecution could result in a substantial, additional sentence. Another example is the submission of
fraudulent returns claiming refunds by a prisoner with a long term yet to be served. A tax
prosecution, as a practical matter, may not lengthen the actual time ultimately served, but it might
deter other prisoners from adopting the scheme.

The effect of present incarceration on the prosecution decision is to be made on a
case-by-case basis. Incarceration, of itself, does not implicate any formal policy of the Department,
and the personal authorization of the Assistant Attorney Generd is not a condition precedent to the
ingtitution of criminal proceedings simply because the proposed defendant is currently in jail.
Incarceration, however, should aert the reviewing atorney to the possbility of the dua and

successive prosecution policies being an issue.
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4.04 HEALTH POLICY
4.04[1] General Policy

On February 19, 1953, the Attorney General ordered the abandonment of the so-called
"hedlth policy” in criminal tax cases. Department of Justice Press Release, February 19, 1953. The
Treasury Department had earlier rescinded its identical policy on December 11, 1951. The question
of whether an individua could physically survive the stress and strain of a trid is, therefore, no
longer a controlling consideration in deciding for or against atax prosecution at the administrative
level. The Department's position is that whether a taxpayer should or should not be tried because of
health reasons is a matter which can best be decided by the tria court, rather than on an
administrative basis. Only when it is clear beyond all doubt that a proposed defendant will never be
able to stand tria because of a terminal physical condition is a case disposed of for reasons of
hedlth at the administrative level.
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4.04[2] Court Determination of Health Status

After the filing of an indictment or information, physical heath questions should be left to
the defendant to raise. The defense is customarily raised by way of a motion for continuance. The
issues basically are whether the defendant is able to assist his counsel in his defense and/or whether
the strain of atrial will pose a serious threat to the defendant's health. The United States Attorney
should ensure that the health facts and the court's decison are made a matter of record. The
following course is to be followed in this connection: (1) the special agent of the Internal Revenue
Service should be asked to conduct a discrete investigation to determine the extent of the
defendant's daily activities and to eiminate the possibility of malingering; (2) a request should be
made of the court to have a court-appointed physician conduct an examination and, if possible, this
should include a necessary period of observation in a hospital; and (3) there should be a hearing in
open court to disclose for the record the results of (1) and (2) above and to enable the court to make
afinding.

The court's finding probably will not embrace a prognosis beyond the immediate necessity
for a continuance. But if the record, as developed, makes it apparent that the defendant cannot ever
stand trial, the United States Attorney should request authority from the Tax Division to dismissthe
indictment or information. If the physica condition is only temporarily disabling, only a

continuance should be permitted.
4.05 MENTAL INCOMPETENCY
4.05[1] Evaluation at Administrative Level

In criminal tax cases, where the taxpayer is in a money-producing activity during the
prosecution years, lack of mental responsibility defenses are highly questionable. Because of the
nature of criminal tax cases, it would be rare for a case to be referred to the Tax Division for

prosecution by the Internal Revenue Service where there is clear and convincing evidence of a
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mental defense calling for a decision not to prosecute at the administrative level. In the usua case
where there are allegations of a menta disorder, the case is evaluated at the administrative level in
the framework of whether there is guilt beyond a reasonable doubt and a reasonable probability of
conviction.

The net result is that except for cases where very serious mental disorders are obvious, the
Tax Division takes the position that it is up to the court to determine whether a taxpayer is
competent to stand trial. This determination should be made after an indictment has been returned
or an information filed in accordance with the appropriate judicia procedures. See, in this
connection, the discussion which follows in Section 4.05[2], Insanity Defense Reform Act of
1984.

4.05[2] Insanity Defense Reform Act of 1984

The Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837, made a
significant series of changes in numerous aress of the federal crimina justice system. Chapter IV
of the Act contains the I nsanity Defense Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837,
2057, which governs, among other things, the insanity defense and the determination of mental
competency to stand trial. Where applicable, the provisions of the Insanity Defense Reform Act
can have a significant bearing on the administrative evaluation of criminal tax cases as well as on
trial procedures.

The Department of Justice has issued a handbook which is designed to assist prosecutors
and investigators in the review and implementation of the Comprehensive Crime Control Act of
1984, supra, and ten other statutes. Handbook on the Comprehensive Crime Control Act of 1984
and Other Criminal Statutes Enacted by the 98th Congress (Handbook), Department of Justice
(December, 1984).

The Handbook summarizes the changes made by the Insanity Defense Reform Act of 1984,
and the applicabilit{dof those changes as follows (Chapter 1V, p. 58):
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The most significant provisions of chapter IV: (1) significantly
modify the standard for insanity previoudly applied in federa courts,
(2) require the defendant to prove the defense of insanity by clear
and convincing evidence; (3) limit the scope of expert testimony on
ultimate legd issues, (4) eiminate the defense of "diminished
capacity"; (5) create a specia verdict of "not guilty only by reason of
insanity" which triggers a federal civil commitment proceeding; and
(6) provide for federal commitment of persons who become insane
after having been found guilty or while serving a federal prison
sentence.

Reference should always be made to the Handbook for questions relating to an insanity
defense or where there is an issue as to mental competency to stand trial. In the latter connection,
Chapter IV replaces the prior provisions of Chapter 313 of Title 18 with new statutory provisions,
18 U.SC., Sec., 4241 through 4247. Section 4241 of Title 18 governs procedures for the
determination of competency to stand triad and related commitments of the defendant. Under
Section 4241, if competency is perceived to be an issue by the prosecutor, by defense counsdl, or by
the court itself, a psychiatric examination may be ordered and a hearing is to be held on the
defendant's competency to stand trial. For a more complete examination of Section 4241, see the
Handbook, at 62, E.1.

4.06 SEARCH WARRANTS
4.06[1] Generally

Department of Justice policy formerly required that all search warrantsin criminal tax cases
be approved in advance by the Tax Division. This policy was based upon the premise that the law
on search warrants was so unsettled that strict scrutiny was warranted. In recent years, the case law
concerning search and seizure developed to a point where it became clear that, upon a showing of
probable cause, the government could conduct reasonable searches for the purposes of obtaining
documentary evidence establishing the commission of acrime.

With case law becoming more settled, the Assistant Attorney General, Tax Division, by
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Directive No. 52 (January 2, 1986), which superseded an earlier 1984 Directive No. 49, delegated
to certain personnel in United States Attorneys offices the authority to approve the execution of
certain limited Title 26 or tax-related Title 18 search warrants directed at offices, structures,
premises, etc., of targets or subjects of the investigation. The existing authority delegated to United
States Attorneys offices and the authority reserved to the Tax Division contained in Tax Division
Directive No. 52, isreproduced in Section 3.00 of thisManual. Seealso USAM, § 6-4.130.

4.06[2] ProceduresUnder Directive No. 52

In those instances where authority to approve a search warrant has been delegated to the
United States Attorney's office, a direct request for a search warrant may be made by District
Counsdl, I.R.S,, to the United States Attorney's office. Note, however, that in the United States
Attorney's office, the only persons who can approve the application for a search warrant are the
United States Attorney, the First Assistant United States Attorney, or the Chief of the Criminal
Division in the office. This authority to approve cannot be delegated to anyone else in the office of
the United States Attorney.

The name and telephone number of the Assistant United States Attorney(s) in each office
who, in addition to the United States Attorney, is authorized to approve search warrants under the
delegated authority is to be forwarded to the Tax Division. The names will be retained in the Tax
Division files, with a copy given to the Internal Revenue Service.

Because the questions of privilege and status in the investigation remain sensitive legd
issues, the Tax Division has delegated the authority to approve search warrants in tax cases only in
those limited instances where the search warrant is directed at offices, structures, or premises
owned, controlled, or under the dominion of the subject or target of a criminal investigation. The
subject, or target, moreover, must not fall into the eight exempted categories listed in the delegation
order (Directive No. 52, para. 4). The exempted categories, which include accountants, lawyers,

physicians, public official/political candidates, members of the clergy, news media representatives,
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labor union officials, or officias of 501(c)(3) tax exempt organizations, are deemed to be of such a
senditive nature that prior approva of the Tax Division is still required before a search warrant is
obtained.

Aside from questions of strict legdlity, search warrants in tax investigations involve
potential problems and issues intrinsic to tax cases. The concept of seizing persona or business
books and records as the evidence or instrumentality of a crime is not as direct or smple as the
seizure of contraband. These documents can contain information considered to be personal and
confidential, and these very same documents, which, by their own nature, are not unusual, illegal, or
dangerous, will be the evidence or the instrumentality of the crime to be charged. In addition to the
controversid nature of such a seizure of documents, the requirement that the items to be seized
must be named with specificity is more difficult to meet. In tax cases, the warrant must be specific,
not only regarding the items to be seized and the place searched, but a specific time frame must also
be stated, e.g., records for the years 1990 and 1991.

4.07 APPEALS

The procedures and rules governing appeals are set forth in the USAM, § 2-1.000 et seq.,
and 8§ 9-2.171, and should be reviewed and followed when handling a crimina tax or other
appellate matter. Attention is called to the particular following procedures set forth in the USAM.

In all cases resulting in adverse decisions, all recommendations for and against appeal, the
filing of a petition for certiorari, and direct appea to the Supreme Court must be authorized by the
Solicitor General. This includes interlocutory appeals under 28 U.S.C., Sec. 1292(b) and litigation
in state courts subject to review by a higher state court or by the United States Supreme Court. It
also includes the filing of an amicus curiae brief, petitions seeking mandamus or other
extraordinary relief, and the filing of a suggestion for arehearing en banc. USAM, § 2-2.120 and 8
9-2.171.

The United States Attorney has the appellate responsibility for the handling of criminal tax
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cases in the courts of appeals that have been tried by the United States Attorney unless the Assistant
Attorney General, Tax Division, electsthat the Tax Division handle a particular category of cases or
acaseon apped. USAM, § 2-3.100.

The Tax Division, and specifically the Criminal Appeals & Tax Enforcement Policy Section
(CATEPS), has the appellate responsibility for the handling of crimina tax cases that have been
tried by personnel of the regional Criminal Enforcement Sections of the Tax Divison. USAM, § 2-
3.100.

The need for immediate reporting of adverse decisions, whether at the trial level or the
appellate level, is stressed in USAM, § 2-2.110 asfollows:

In any civil or criminal action before a United States District
Court or a United States Court of Appedals, in which the United
States is a litigant, and a decision is rendered adverse to the
government's position, the U.S. Attorney must immediately transmit
a copy of the decison to the appellate section of the division
responsible for the case.

To secure the necessary authority from the Solicitor General to appeal or not appeal a
criminal tax case, the United States Attorney or the Chief of the appropriate regiona Crimind
Enforcement Section of the Tax Divison "must promptly" make a report to the Chief, Criminal
Appeas & Tax Enforcement Policy Section (CATEPS), Tax Divison. See USAM, § 2-2.110, et
seg. The Tax Division prefers that such reports be made promptly by telephone to the Chief of
CATEPS at (202) 514-3011.

Following receipt of an adverse decison, CATEPS solicits the views of the regiond
Crimina Enforcement Section of the Tax Division, the United States Attorney, and the Internal
Revenue Service on appropriate further action. CATEPS then prepares a Tax Division
memorandum for the Solicitor General which reflects the views and recommendation of the Tax
Division, as well as the views of those solicited. In cases tried by Criminal Enforcement Section

personne of the Tax Division, the Tax Division prosecutor should confer with the United States
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Attorney with respect to the recommendation to be made by the Crimina Enforcement Section to
CATEPS. USAM, § 2-3.100.

For these and other issues relating to appeals in crimina tax cases, contact the Chief,
CATEPS, Tax Division at (202) 514-3011.

4.08 REQUESTSFOR TRIAL ASSISTANCE

While United States Attorneys usually have the initial responsibility for the trial of criminal
tax cases, the Criminal Enforcement Sections of the Tax Division have staffs of highly qualified
and specidized crimind tax trial attorneys who will prosecute or render assistance in the tria of
criminal tax cases upon request. The assistance, for example, may be in the form of a senior
Criminal Enforcement Section attorney of the Tax Division assuming all tria responsibilities of a
particular case or in the form of a junior attorney of the Tax Division acting as co-counsel with an
Assistant United States Attorney.

If trial assistance is needed, the request should be in writing, stating the relevant reasons,
and made well in advance of any court setting. Requests for assistance should be addressed to the
Chief of the appropriate Crimina Enforcement Section, Tax Division, Department of Justice,
Washington, D.C. 20530. Where time is a factor, the request may be by phone to the appropriate
Chief. Such telephone requests should be confirmed in writing. See Section 1.02 of this Manual,

supra.
4,09 STATUSREPORTS

After criminal tax cases have been referred to a United States Attorney, it is essential that
the Tax Divison be kept advised of al developments. As the case progresses, the minimum
information required for the records of the Tax Divisionis asfollows:

1 A copy of the indictment returned (or no billed), or the information
filed, which reflect the date of the return or filing, and the date of any
no bill;
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Date of arraignment and kind of pleg;
Dates of trid;
Verdict and date verdict returned;

o b~ w D

Date and terms of sentence; and
6. Date of appeal and appellate decision.
It isimportant that information regarding developments in pending cases be provided to the
Tax Divison in atimely manner in order that the Department's files reflect the true case status and
so that, upon completion of the criminal case, the case can be timely closed and returned to the

Internal Revenue Service for the collection of any revenue due through civil disposition.

4.10 RETURN OF REPORTSAND EXHIBITS

Upon completion of a criminal tax prosecution by a final judgment and the conclusion of
appellate procedures, the United States Attorney should return to witnesses their exhibits. All other
grand jury materia should be retained by the United States Attorney under secure conditions, in
accordance with the requirement of maintaining the secrecy of grand jury material. Fed. R. Crim.
P. Rule 6(e).

All non-grand jury reports, exhibits, and other materials furnished by the Internal Revenue
Service for use in the investigation or trial should be returned by certified mail, return receipt
requested, to the appropriate District Director, Internal Revenue Service, Attention: Chief, Criminal
Investigation Division, as directed in the Tax Division's letter authorizing prosecution, or as
directed by Regiona Counsdl in cases directly referred to the United States Attorney.

1. The handbook is available for searching on JURIS in the Statlaw file group.
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5.00 PLEAS AND SENTENCING: TAX DIVISION POLICY AND GUIDELINES
5.01 GENERALLY

The Sentencing Reform Act of 1984 (Title Il of the Comprehensive Crime Control Act of
1984) created the United States Sentencing Commission (Commission) as an independent agency
in the judicial branch. The Commission's task was the development of guidelines to further the
basic purposes of criminad punishment: deterrence, incapacitation, just punishment, and
rehabilitation. Accordingly, the Commission promulgated the United States Sentencing Guidelines
(USSG) which became effective on November 1, 1987, and apply to al offenses committed on or
after that date. Courts have recognized that the guidelines also apply to any offense involving a
continuing course of conduct that began before November 1, 1987, but continues thereafter. United
States v. Dale, 991 F.2d 819, 853 (D.C. Cir.), cert. denied, 114 S. Ct. 286, 650 (1993) (citing
cases); United States v. Gaudet, 966 F.2d 959, 961-62 (5th Cir. 1992), cert. denied, 113 S. Ct.
1294 (1993).

In compliance with the mandate of the Act, the Commission created categories of offense
behavior and offender characteristics. The Commission prescribed Guideline ranges that specify an
appropriate sentence for each class of convicted persons determined by coordinating the offense
behavior categories with the offender characteristic categories. When the guidelines require
imprisonment, the range must be narrow, with the maximum range not exceeding the minimum by
more than the greater of 25 percent or six months. 28 U.S.C. § 994(b)(2).

The guidelines contain three types of text: (1) the actua Guideline provisions; (2) the policy
statements; and (3) commentary. The guidelines themselves are binding on the sentencing court
unless the court finds the presence of an aggravating or mitigating factor of akind or to a degree not
given adequate consideration by the Commission. Mistretta v. United States, 488 U.S. 361, 391
(1989). Likewise, policy statements are binding on federal courts. Williams v. United States,
112 S. Ct. 1112, 1119 (1992). The Supreme Court recently held that "[clJommentary in the
Guiddines Manual that interprets or explains a guiddline is authoritative unless it violates the

Condtitution, or a federa statute, or is inconsistent with, or a plainly erroneous reading of, that
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guideline." United Statesv. Stinson, 113 S. Ct. 1913, 1915 (1993). Thus, all three varieties of text
are binding on a sentencing court.

The Commission has the authority to submit Guideline amendments each year to Congress
between the beginning of a regular Congressiona sesson and May 1. Such amendments
automatically take effect 180 days after submission unless legidation is enacted to the contrary.
28 U.S.C. 8§944(p). The Commission has amended the guidelines regularly since their initia

promulgation.
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5.02 GENERAL APPLICATION PRINCIPLES
5.02[1] Select the Appropriate Guidelines Manual

Section 1B1.11(a) mandates that a court "shall use the Guidelines Manual in effect on the
date that the defendant is sentenced.” The same is true of policy statements. United States v.
Schram, 9 F.3d 741, 742 (9th Cir. 1993). If the court determines, however, that the use of that
Manual would violate the ex post facto clause, the court "shall use the Guidelines Manual in effect
on the date that the offense was committed." USSG 81B1.11(b)(1). ' Thus, if the sentencing
Guiddine in effect at the time the offense was committed is more favorable to the defendant than
the Guideline at the time of sentencing, the court must apply the more faﬁorable Guiddine. United
States v. Chasmer, 952 F.2d 50, 52 (3d Cir. 1991), cert. denied, 112 S. Ct. 1703 (1992). Section
1B1.11 establishes the "one book" rule. Thisrule providesthat the "Guidelines Manual in effect on
a particular date shall be applied in its entirety.” USSG §1B1.11(b)(2). When a court applies an
earlier edition of the guidelines Manual, the court also must consider subsequent amendments when
such amendments represent merely clarification rather than substantive changes.
USSG §1B1.11(b)(2).

5-3
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Some offenses, such as conspiracy, escape, and continuing criminal enterprise are
continuing offenses. For continuing offenses, the guidelines apply if the offense continues until
after the effective date of the guidelines. Thus, in these so-called "straddle cases,” there is no ex
post facto violation in applying guidelines which were in effect when the last affirmative act
occurred rather than an earlier version which was in effect when the conspiracy began, even though
the later version specified a higher offense level for the same conduct. United States v. Hirschfeld,
964 F.2d 318, 325 (4th Cir. 1992), cert. denied, 113 S. Ct. 1067 (1993); United States v. Walton,
908 F.2d 1289, 1299 (6th Cir.), cert. denied, 498 U.S. 990 (1990); United States v. Walker,
885 F.2d 1353, 1354 (8th Cir. 1989); United States v. Stanberry, 963 F.2d 1323 (10th Cir 1992).
Note, however, that one court has found that acts occurring after November 1987 which merely
cover up aconspiracy and, thus, are not done in furtherance of the conspiracy, do not extend thelife
of a conspiracy or make the guidelines applicable to the conspiracy. United States v. Crozer,
987 F.2d 893, 902 (2d Cir. 1993).

5.02[2] Guiddline Calculation

After determining which guidelines Manua applies to the case, the attorney should next
follow the steps outlined in the Manual in order to calcul ate the appropriate Guideline range:

@ Determine the applicable offense Guideine section
from Chapter Two. See Section 1B1.2 and 2T1.

(b) Determine the base offense level and apply any
appropriate specific offense characteristics contained
in the particular Guideline in Chapter Two in the
order listed.

(© Apply the adjustments related to victim, role, and
obstruction of justice from Parts A, B, and C of
Chapter Three.

5-4
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(d) If there are multiple counts of conviction, repeat steps
(@) through (c) for each count. Apply Part D of
Chapter Three to group the various counts and adjust
the offense level accordingly.

(e Apply the adjustment as appropriate for the
defendant's acceptance of responsibility from Part E
of Chapter Three.

()] Determine the defendant's criminal history category
as specified in Part A of Chapter Four. Determine
from Part B of Chapter Four any other applicable
adjustments.

(9) Determine the Guideline range in Part A of Chapter
Five that corresponds to the offense level and
criminal history category determined above.

(h) For the particular Guideline range, determine from
Parts B through G of Chapter Five the sentencing
requirements and options related to probation,
imprisonment, supervision conditions, fines, and
restitution.

() Refer to Parts H and K of Chapter Five, Specific
Offender Characteristics and Departures, and to any
other policy statements or commentary in the
guidelines that might warrant consideration in
imposing sentence.

) Check to make sure that the calculation complies
with Department of Justice policies. For example,
compute the possible Guideline range for each count
of an indictment or information prior to accepting a
plea to a single count to ensure that the plea is
consist%n with the Tax Divison's mgor count
policy.

See USSG 81B1.1.

5.03 CALCULATING THE BASE OFFENSE LEVEL IN TAX CASES 1
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Consistent with the overal plan of the Sentencing Guidelines, each tax guideline begins
with a base offense level. This starting point for tax crimes is based upon the dollar amount found
in the tax table at section 2T4.1. Most guidelines aso contain "specific offense characteristics'
which require the base offense level to be increased based on certain aggregating facts. The court
determines the total offense level by making adjustments as described in section 1B1.1 of the
guidelines. Following the determination of the total offense level, the court refers to the
corresponding zone on the sentencing table. The sentencing table has three zones, Zone A, Zone B
and Zone C, which permit the court to render a variety of sentences ranging from probation to split

sentences to many monthsin prison.
5.03[1] TheBase Offense Level

Part T of Chapter Two of the Sentencing Guidelines contains the materials pertaining to tax
crimes. In determining the starting point for the base offense level, most offenses refer to the "tax
loss' as defined in the various subsections. See United States v. Moore, 997 F.2d 55, 60-61
(5th Cir. 1993).
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In determining the tax loss, both charged and uncharged conduct are properly considered.
United States v. Meek, 998 F.2d 776, 781 (10th Cir. 1993); United Statesv. Higgins, 2 F.3d 1094,
1097-98 (10th Cir. 1993). Some confusion on this point arose from the decision in United States v.
Danid, 956 F.2d 540, 544 (6th Cir. 1992), with some reading Daniel to preclude the inclusion in
the "tax loss' calculation of any uncharged conduct. That, however, is an incorrect reading of
Danidl. Danid merely held that insofar as uncharged conduct consisted of civil tax liability, it
could not be considered in determining "tax loss." "Danidl is best interpreted as standing only for
the proposition that a sentencing court may not consider non-charged civil violations of the tax code
in calculating the tax loss attributable to a defendant under § 2T1.1." Meek, 998 F.2d at 783.
Accord United States v. Harvey, 996 F.2d 919, 922 (7th Cir. 1993) (Dani€ only holds that tax loss
atributable to criminal activity must be reliably computed, and civil tax liability is not an adequate
substitute for "tax loss"). Indeed, the Sixth Circuit itself has subsequently made clear that Daniel
stands only for the proposition that civil tax liability is not part of the underlying conduct which
may be taken into account in calculating the "tax loss" for sentencing purposes. United States v.
Pierce, 17 F.3d 146, 150 (6th Cir. 1994). Acquitted conduct can also be taken into account in
calculating "tax loss." United Statesv. August, 984 F.2d 705, 713 (6th Cir. 1992).

Tax loss from both guideline and pre-guideline years may be used to arrive at the total loss
figures on which the guideline range is based. United States v. Stokes, 998 F.2d 279 (5th Cir.
1993); United States v. Kienenberg, 13 F.3d 1354 (9th Cir. 1994); United Statesv. Pierce, 17 F.3d
a 150. Moreover, the loss from years barred by the statute of limitations can be used in computing
"tax loss." United States v. August, 984 F.2d at 713. If a defendant is charged and convicted of
both Guideline offenses and pre-Guideline offenses, the defendant may be sentenced to consecutive
terms of imprisonment. United Statesv. Garcia, 903 F.2d 1022, 1025 (5th Cir. 1990).
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Likewise, future tax loss may be included in tax loss computation in certain Situations.
Relying on the commentary of section 2T1.3, the Fourth Circuit found that tax loss could be
determined by calculating 28% of a false deduction even when there was no loss of tax revenue
because it "set the groundwork for evasion of atax that was expected to become due in the future.”
United States v. Hirschfeld, 964 F.2d 318, 325 (4th Cir. 1992), cert. denied, 113 S. Ct. 1067
(1993). Accord United States v. Lorenzo, 995 F.2d 1448, 1459-60 (9th Cir. 1993) (loss for falsdy
claimed tax refunds based on intended loss, not actual loss; nor does that intended loss need to be
redistic).

Courts have found that payment of the taxes before sentencing does not ater the tax loss or
offense level under the guidelines. United States v. Pollen, 978 F.2d 78, 91 (3d Cir. 1992), cert.
denied, 113 S. Ct. 2332 (1993); United Statesv. Mathis, 980 F.2d 496, 497 (8th Cir. 1992).

Once the court determines the total tax loss attributable to a defendant, the defendant's base
offense level is determined from the table contained in section 2T4.1. United States v. Meek,
998 F.2d 776, 781 (10th Cir. 1993).

5.03[1][a] Section 7201
&l

Prior to the November 1, 1993, amendments,
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Consistent with the overal plan of the Sentencing Guidelines, each tax guideline begins
with a base offense level. This starting point for tax crimes is based upon the dollar amount found
in the tax table at section 2T4.1. Most guidelines aso contain "specific offense characteristics'
which require the base offense level to be increased based on certain aggregating facts. The court
determines the total offense level by making adjustments as described in section 1B1.1 of the
guidelines. Following the determination of the total offense level, the court refers to the
corresponding zone on the sentencing table. The sentencing table has three zones, Zone A, Zone B
and Zone C, which permit the court to render a variety of sentences ranging from probation to split

sentences to many monthsin prison.

5.03[1] TheBase Offense Level

Part T of Chapter Two of the Sentencing Guidelines contains the materials pertaining to tax
crimes. In determining the starting point for the base offense level, most offenses refer to the "tax
loss' as defined in the various subsections. See United States v. Moore, 997 F.2d 55, 60-61
(5th Cir. 1993).
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In determining the tax loss, both charged and uncharged conduct are properly considered.
United States v. Meek, 998 F.2d 776, 781 (10th Cir. 1993); United Statesv. Higgins, 2 F.3d 1094,
1097-98 (10th Cir. 1993). Some confusion on this point arose from the decision in United States v.
Danid, 956 F.2d 540, 544 (6th Cir. 1992), with some reading Daniel to preclude the inclusion in
the "tax loss' calculation of any uncharged conduct. That, however, is an incorrect reading of
Danidl. Danid merely held that insofar as uncharged conduct consisted of civil tax liability, it
could not be considered in determining "tax loss." "Danidl is best interpreted as standing only for
the proposition that a sentencing court may not consider non-charged civil violations of the tax code
in calculating the tax loss attributable to a defendant under § 2T1.1." Meek, 998 F.2d at 783.
Accord United States v. Harvey, 996 F.2d 919, 922 (7th Cir. 1993) (Dani€ only holds that tax loss
atributable to criminal activity must be reliably computed, and civil tax liability is not an adequate
substitute for "tax loss"). Indeed, the Sixth Circuit itself has subsequently made clear that Daniel
stands only for the proposition that civil tax liability is not part of the underlying conduct which
may be taken into account in calculating the "tax loss" for sentencing purposes. United States v.
Pierce, 17 F.3d 146, 150 (6th Cir. 1994). Acquitted conduct can also be taken into account in
calculating "tax loss." United Statesv. August, 984 F.2d 705, 713 (6th Cir. 1992).

Tax loss from both guideline and pre-guideline years may be used to arrive at the total loss
figures on which the guideline range is based. United States v. Stokes, 998 F.2d 279 (5th Cir.
1993); United States v. Kienenberg, 13 F.3d 1354 (9th Cir. 1994); United Statesv. Pierce, 17 F.3d
a 150. Moreover, the loss from years barred by the statute of limitations can be used in computing
"tax loss." United States v. August, 984 F.2d at 713. If a defendant is charged and convicted of
both Guideline offenses and pre-Guideline offenses, the defendant may be sentenced to consecutive
terms of imprisonment. United Statesv. Garcia, 903 F.2d 1022, 1025 (5th Cir. 1990).
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Likewise, future tax loss may be included in tax loss computation in certain Situations.
Relying on the commentary of section 2T1.3, the Fourth Circuit found that tax loss could be
determined by calculating 28% of a false deduction even when there was no loss of tax revenue
because it "set the groundwork for evasion of atax that was expected to become due in the future.”
United States v. Hirschfeld, 964 F.2d 318, 325 (4th Cir. 1992), cert. denied, 113 S. Ct. 1067
(1993). Accord United States v. Lorenzo, 995 F.2d 1448, 1459-60 (9th Cir. 1993) (loss for falsdy
claimed tax refunds based on intended loss, not actual loss; nor does that intended loss need to be
redistic).

Courts have found that payment of the taxes before sentencing does not ater the tax loss or
offense level under the guidelines. United States v. Pollen, 978 F.2d 78, 91 (3d Cir. 1992), cert.
denied, 113 S. Ct. 2332 (1993); United Statesv. Mathis, 980 F.2d 496, 497 (8th Cir. 1992).

Once the court determines the total tax loss attributable to a defendant, the defendant's base
offense level is determined from the table contained in section 2T4.1. United States v. Meek,
998 F.2d 776, 781 (10th Cir. 1993).

5.03[1][a] Section 7201

511



PLEAS/SENTENCING July 1994

A

Prior to the November 1, 1993, amendments, ~"tax l0ss' in evasion casesis "the greater of:

(A) the total amount of tax that the taxpayer evaded or attempted to evade; and (B) the "tax loss
defined in § 2T1.3." : USSG §2T1.1(a). Thisamount does not include penalties or interest. USSG
§2T1.1, comment. (n.2). Tax lossiswhat iscommonly called the "criminal deficiency,” an amount
which is determined by the same rules applicable in determining any other sentencing factor.
USSG 82T1.1, comment. (n.2). Application Note 3 provides that in determining the total tax loss
atributable to the offense, "all conduct violating the tax laws should be considered as part of the
same course of conduct or common scheme or plan unless the evidence demonstrates that the
conduct isclearly unrelated.” USSG §2T1.1, comment. (n.3).
Thistax loss calculation has been described as follows:

In determining the tax loss, a court is required to engage in a
two-step analysis. Firgt, the court must decide which tax deficiencies
to aggregate together. Second, it must decide how to calculate the
amount of the aggregated deficiencies. The aggregation
determination is addressed by § 3D1.2, which requires aggregation
of all counts of conviction "involving substantially the same harm,”
and 8 1B1.3, which requires aggregation of all "relevant conduct,"
when determining a defendant's base level offense. The formula for
calculating the amount of the aggregated deficiencies is provided by
88 2T1.1(a) and 2T1.3(a), which define the tax loss for any given
year as the greater of the "total amount of tax that the defendant
evaded or attempted to evade” . .. or "28% of the amount by which
the greater of grossincome and taxable income was understated, plus
100 percent of the total amount of any false credits claimed against
thetax ... ."
el

United Statesv. Meek, 998 F.2d 776, 781 (10th Cir. 1993) (emphasis added).

! See Section 5.03[1][c], infra.

2 At least one court has rejected a due process challenge to section 2T1.3(a)(1). The defendant in
United States v. Barski, 968 F.2d 936 (9th Cir. 1993), maintained that section 2T1.3 created an
irrebuttable presumption that tax loss is 28 percent of unreported taxable income when, in fact, the
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Under section 1B1.3 of the guidelines a defendant's base offense level is determined on the
basis of:

al acts and omissions committed or aided and abetted by the
defendant, or for which the defendant would be otherwise
accountable, that occurred during the commission of the offense of
conviction, in preparation for that offense, or in the course of
attempting to avoid detection or responsibility for that offense, or
that otherwise were in furtherance of that offense. . .

USSG §1B1.3 (emphasis added). In United States v. Charroux, 3 F.3d 827 (5th Cir. 1993), the
defendants were convicted of attempted evasion and conspiracy. Relying on the commentary to
section 1B1.3, the Charroux court held each defendant responsible not only for the tax loss which
he caused, but also for the tax loss caused by his co-defendant. i 3 F.3d at 838.

The Seventh Circuit relied on the tax loss definitions contained in 2T1.3 and 2T1.1 to
determine the tax loss in an evasion of payment casein United Statesv. Brimberry, 961 F.2d 1286,
1292 (7th Cir. 1992). In Brimberry, the defendant had attempted to evade payment of taxes of $7
million and had hidden assets of approximately $77,000 to avoid paying the taxes. The court found
that the language of the guidelines was unambiguous and that the correct basis for tax loss based on
all of the conduct violating the tax lawswas $7 million. Brimberry, 961 F.2d at 1292.

amount was less. The Barski court found that the section merely "establishes the legally operative
fact as the amount of unreported income.” Barski, 968 F.2d at 937.

® Conduct for which the defendant would otherwise be accountable includes conduct of othersin
furtherance of the execution of a jointly-undertaken criminal activity that was reasonable
foreseeable to the other defendant. USSG 81B1.3, comment. (n.1). Changes to this guideline were
also made by the November 1, 1993, amendments.
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Note that when a defendant has skimmed corporate receipts, the defendant is liable not only

for the understatement of corporate income, but also for the understatement of his personal income.

United States v. Dale, 991 F.2d 819, 856 (D.C. Cir.), cert. denied, 114 S. Ct. 286, 650 (1993). If

the defendant is a corporation, the court isto use 34 percent in lieu of 28 percent. USSG 82T1.3(a).

This use of ether 28 percent or 34 percent "applies the highest margina rate to the amount of

concealed income, disregarding deductions that would have been available had the taxpayer filed an
honest return." United Statesv. Harvey, 996 F.2d 919, 920 (7th Cir. 1993).

5.03[1][b] Section 7203

The base offense level for casesinvolving willful faillure to file areturn, supply information,
or pay tax in violation of 26 U.S.C. 8§ 7203 is governed by section 2T1.2 of the guidelines. U Agan,
the base offense level is governed by tax loss. For purposes of violations of this section, tax lossis
defined as "the total amount of tax that the taxpayer owed and did not pay" or "not less than 10
percent of the amount by which the taxpayer's gross income for that year exceeded $20,000."
USSG 82T1.2(a). The dternative measure of the tax loss, 10 percent of gross income over
$20,000, is provided because of the potentia difficulty in determining the amount a taxpayer owed.

USSG 8§2T1.2, comment. (backg'd.).

5.03[1][c] Section 7206(1)
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Section 2T1.3 of the guidelines governs tax loss for violations of 26 U.S.C.8 7206(1). 2
Section 2T1.3(a) provides that the base offense level be taken from the tax table at section 2T4.1 if
the offense was committed to facilitate evasion of atax. Inthe aternative, the base offense level is
6. USSG 82T1.3(b). For purposes of the Guideline, the tax loss is 28 percent of the amount by
which the greater of grossincome and taxable income was understated, plus 100 percent of the total
amount of any false credits claimed against tax. USSG 82T1.3. If the taxpayer is a corporation, the
amount is 34 percent rather than 28 percent. USSG 82T1.3. Noting that tax loss is not an element
of section 7206(1), the guidelines provide a calculation to assist in gauging the seriousness of the
offense.  USSG 82T1.3, comment. (backg'd.). Thus, the commentary to this section provides
directionsfor this calculation:

The amount by which the greater of gross income and taxable income was
understated, plus 100 percent of the total amount of any false credits claimed
againgt tax is calculated as follows: (1) determine the amount, if any, by
which the gross income was understated; (2) determine the amount, if any,
by which the taxable income was understated; and (3) determine the amount
of any false credit(s) clamed (a tax "credit" is an item that reduces the
amount of tax directly; in contrast, a 'deduction’ is an item that reduces the
amount of taxable income). Use the amount determined under step (1) or
(2) whichever is greater, plus any amount determined under step (3).

USSG 82T1.3, comment. (n.4). This calculation disregards deductions that would have been
available had the taxpayer filed an honest return. United States v. Harvey, 996 F.2d 919, 920
(7th Cir. 1993).

In determining the total tax loss attributable to the offense, "al conduct violating the tax
laws should be considered as part of the same course of conduct or common scheme or plan unless
the evidence demonstrates that the conduct is clearly unrelated.” USSG §2T1.3, comment. (n.3).
Thus, "[i]f one person causes two taxpayers to understate their incomes, both underpayments
count." Harvey, 996 F.2d at 921.

5-15



PLEAS/SENTENCING July 1994

5.03[1][d] Section 7206(2)

The tax loss for defendants who have aided, assisted, procured, counseled, or advised tax
fraud is governed by section 2T1.4. 8 This section provides that the base offense level be taken
from the tax table level corresponding to the resulting tax loss, if any, or otherwise a level of 6. 2
USSG 8§2T1.4(a)(1) and (2). Tax lossis defined as "the tax loss, as defined in 82T1.3, resulting
from the defendant's aid, assistance, procurance or advice." = USSG §2T1.4(a).

The amount of tax loss attributable to parties sentenced for aiding, assisting, procuring,
counsalling, or advising tax fraud, as well as making fal se statements on tax returns, is calculated in
amanner similar to that of evasion. United Statesv. Moore, 997 F.2d 55, 60 (5th Cir. 1993). If the
defendant advises others to violate their tax obligations through filing returns which have no
support in the tax laws and which are, consequently, false, the misstatementsin al such returns will
contribute to one aggregate tax loss. USSG 82T1.4, comment. (n.4). Thisistrue whether or not the
principals were aware of their falsity. USSG §2T1.4, comment. (n.4). Although tax lossis not an
element in a false statement case, the defendant is properly sentenced for tax loss, which includes
the amount of money a defendant attempts to obtain from an illegal tax scheme, regardiess of an
eventual failure to actually acquire and retain their illegal funds. Moore, 997 F.2d at 59-60. But cf.
United States v. Schmidt, 935 F.2d 1440, 1451 (4th Cir. 1991) (holding that actua tax loss was

proper basis for computing tax 10ss).

5.03[1][€] Section 7212(a)

* |f the defendant is a tax preparer or adviser, his offense will be increased by two levels. USSG
82T1.4(b)(3).
> See Section 5.03[1][c], supra.
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The omnibus clause of 26 U.S.C. § 7212(a) prohibits a defendant from corruptly obstructing
or impeding, or endeavoring to obstruct or impede, the due administration of Title 26. The section
isamed at "prohibiting efforts to impede ‘the collection of one's taxes, the taxes of another, or the
auditing of one's or another's tax records.” United States v. Hanson, 2 F.3d 942, 947 (9th Cir.
1993) (citing United States v. Kuball, 976 F.2d 529, 531 (9th Cir. 1992)).

The statutory index to the Sentencing Guidelines, USSG Appendix A, specifies that section
2A2.2, Aggravated Assault, and section 2A 2.3, Minor Assault, are the guidelines ordinarily applied
to aviolation of 26 U.S.C. § 7212(a). However, the introduction cautions that:

If, in an atypical case, the guideline section indicated for the statute
of conviction isinappropriate because of the particular
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conduct involved, use the guideline section most applicable to the
nature of the offense conduct charged in the count of which the
defendant was convicted.

USSG App. A (emphasis added). Thus, courts have not applied the assault Guideline to
convictions under the section 7212(a) omnibus clause. United Statesv. Dykstra, 991 F.2d 450, 454
(8th Cir.), cert denied, No. 93-5178 (U.S. Oct. 4, 1993); see Hanson, 2 F.3d at 947; United States
v. Shriver, 967 F.2d 572, 574 (11th Cir. 1992).

The Eleventh Circuit in Shriver declined to apply the assault guiddines after finding that a
defendant's section 7212(a2) omnibus clause conviction was supported by evidence of his
transferring real estate to his spouse and by filing an altered Lien Notice in an attempt to cause the
release of that lien. The court decided that the Guideline which most closdly tracked the
defendant's actions was section 2F1.1, which governs sentencing in cases of fraud and deceit.
Shriver, 967 F.2d at 573-74. Likewise, the Ninth Circuit declined to apply the assault guidelinesin
Hanson. The defendant in Hanson filed a false return seeking a refund and filed various false
1096 and 1099 forms. The court found that the Guideline most analogous to the defendant's
conduct was section 2T1.5, which governs the sentencing of section 7207 offenses involving
fraudulent returns, statements, or other documents. Hanson, 2 F.3d at 947.

The Eighth Circuit decided that the most appropriate guideline to be applied to section
7212(a) omnibus clause violations was the general obstruction of justice guideline, USSG §2J1.2. :
United States v. Dykstra, 991 F.2d at 454. The Dykstra court noted that "the language and
structure of § 7212 track part of certain federal obstruction of justice statutes,” and that courts have
used those statutes to interpret section 7212(a). Dykstra, 991 F.2d at 454. Accordingly, the court
approved the application of the general obstruction of justice guideline, USSG §2J1.2, in sentencing
section 7212(a) omnibus clause violations. Dykstra, 991 F.2d at 454. The amendments to the
Sentencing Guidelines which went into effect on November 1, 1993, include a new reference in the

statutory index for section 7212(a) omnibus clause violations, indicating that normally either
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section 2J1.2, Obstruction of Justice, or section 2T1.1, Tax Evasion, should be applied.

5.03[1][f] Section 371

Section 2T1.9 of the guidelines governs conspiracies to "defraud the United States by
impeding, impairing, obstructing and defeating . .. the collection of revenue." USSG 82T1.9,
comment. (n.1). The section appliesto what is commonly called a"Klein conspiracy” as described
in United States v. Klein, 247 F.2d, 915 (2d Cir. 1957), cert. denied, 355 U.S. 924 (1958). The
Guideline does not apply to taxpayers, such as husband and wife, who evade taxes jointly or file a
fraudulent return. USSG 82T1.9, comment. (n.1). The Guideline directs the court to use the base
offense level as determined by section 2T1.1 or section 2T1.3, whichever is applicable to the
underlying conduct if that offense level is greater than 10. USSG §2T1.9, comment. (n.2).
Otherwise, the base offense level is10. USSG 8§2T1.9, comment. (n.2).

When a defendant is convicted of a count charging a conspiracy to commit more than one
offense, the court is directed to treat that conviction "as if the defendant had been convicted on a
separate count of conspiracy for each offense that the defendant conspired to commit." USSG
8§1B1.2(d). After calculating the offense level for each such "separate” conspiracy, the sentencing
court then must "group the various offenses such that instead of sentencing the defendant for each
object offense, the court would sentence the defendants on the basis of only one of the offenses.”
United States v. Dale, 991 F.2d 819, 854 (D.C. Cir.), cert. denied, 114 S. Ct. 286, 650 (1993)
(citing section 3D1.2 of the guidelines). The court then must sentence according to the offense
level for the most serious counts comprising the group. Dale, 991 F.2d at 854 (citing section 3D1.3
of the guidelines).

The offense level is based on the amount that the conspiracy "evaded or attempted to evade”
according to section 2T1.1. Dale, 991 F.2d at 854. The Fifth Circuit has found that it is proper to
sentence each of two defendants on the tota tax loss caused by both defendants. United States v.
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Charroux, 3 F.3d 827, 838 (5th Cir. 1993). Again, whether the conspirators completed the offense
isirrelevant for purposes of determining this offense level. United Statesv. Dale, 991 F.2d at 855;
United States v. Hirschfeld, 964 F.2d 318, 325 (4th Cir. 1992), cert. denied, 113 S. Ct. 1067
(1993).

The Third Circuit addressed the tax loss issue in the context of a computation based on
uncharged conduct in a conspiracy in United States v. Seligsohn, 981 F.2d 1418 (3d Cir. 1992). In
Seligsohn, the defendants paid cash as part of wages earned by employees, underreported their total
payroll, filed false reports to the IRS regarding withholding taxes, and deprived a union welfare
plan of its entittement. Although the indictments charged only personal tax fraud conspiracy
violations, the defendants sentences were based upon a tax loss attributable to the defendants
companies rather than only the amount of individual loss. Seligsohn, 981 F.2d at 1427. The court
found that the tax fraud conspiracy was "clearly intended to encompass the tax |osses attributable to
the employees of the defendants companies as well as the |osses from the defendants own persond
tax evasion." Sdigsohn, 981 F.2d at 1427. In United States v. Lorenzo, 995 F.2d 1448, 1459-60
(9th Cir. 1993), atax protestor case, the court held each of the defendants accountable for the total
of the falsely claimed tax refunds, approximately $4.9 million. In finding the co-conspirators
responsible for al the reasonably foreseeable conduct of the other co-conspirators, the court relied
on information presented against co-defendants. Lorenzo, 995 F.2d at 1459-60.

5.03[2] Specific Offense Characteristics

In addition to determining the base offense level from the table at section 2T4.1, the
sentencing court must adjust the offense level according to the dictates of the specific offense

k]

characteristics of each subsection.
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5.03[2][a] Illegal Sourcelncome

The subsections dealing with violations of 26 U.S.C. 88 7201, 7203, and 7206, with the
exception of section 7206(2), require an increase in base offense level if the defendant either failed
to report or to correctly identify income of over $10,000 in any year which results from criminal
activity.  "Crimina activity" is defined as "any conduct constituting a crimina offense under
federal, state or local law." The Fourth Circuit reversed a lower court determination that a
defendant's illegal source income of $8000 for 1987 and $2000 for 1988 could support the
two-level enhancement. United States v. Schmidt, 935 F.2d 1440, 1451-2 (4th Cir. 1991), appeal
after remand, 983 F.2d 1058 (4th Cir. 1992). At least one circuit has determined that the plain
language of the guidelines prevents a sentencing court from enhancing the base offense level of a
defendant who received income exceeding $10,000 from a fraudulent scheme perpetrated in
Canada. See United States v. Ford, 989 F.2d 347, 350 (9th Cir. 1993). The amendments which
went into effect on November 1, 1993, however, add the term "foreign” law to the definition of
"criminal activity." USSG 8§2T1.1, comment. (n.3) (Nov. 1993).

5.03[2][b] Sophisticated Means

The tax guidelines for violations of 26 U.S.C. 88 7201, 7203, and 7206 provide for a
two-level enhancement of the base offense level if the defendant used sophisticated means to
impede discovery of the nature or extent of the offense. "Sophisticated means' is defined as
conduct that is "more complex or demonstrates greater intricacy or planning than a routine tax
evason case" The use of offshore bank accounts or transactions through corporate shells are
offered as examples of "sophisticated means' in the guidelines commentary.

An example of sophisticated means can be found in United States v. Becker, 965 F.2d 383,
390 (7th Cir. 1992), cert. denied, 113 S. Ct. 1411 (1993). In Becker, the defendant received atwo
point enhancement pursuant to section 2T1.2(b)(2) for using a "warehouse bank™ to hide his assets,

521
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using afase social security number, eliminating all bank accounts in his own name, and depositing
his earnings in his son's account. The appellate court agreed with the sentencing court's conclusion
that these acts constituted sophisticated means which made it "difficult, if not impossible, to
discover . .. [the defendant's] income and to inquire into his finances." Becker, 965 F.2d at 390;
See also  United States v. Pierce, 17 F.3d 146, 151 (6th Cir. 1994) (defendant presented an
inapplicable IRS publication dealing with nonresident aliens to his employer in order to exempt
himself from withholding; used severa different mailing addresses from different IRS regional
service centers to impede the IRS's discovery of him; changed his excessive number of withholding
deductions in accordance with changes in IRS regulations so as not to alert the IRS; and, directed
his wife to file mideading returns); United States v. Charroux, 3 F.3d 827, 829 (5th Cir. 1993)
(elaborate efforts to hide revenues including "land flips"); United States v. Hammes, 3 F.3d 1081,
1083 (7th Cir. 1993) (numerous activities, including use of banks in the Cayman Idands,
Switzerland, and the Mariana Idands; putting accounts in children's names, using aliases, and
destroying records); United States v. Ford, 989 F.2d 347, 351 (9th Cir. 1993) (use of foreign
corporation to generate corporate foreign tax payments which are claimed on a domestic persond
income tax return as foreign tax credits warrants enhancement pursuant to section 2T1.3); United
States v. Jagim, 978 F.2d 1032, 1042 (8th Cir. 1992), cert. denied, 113 S. Ct. 2447 (1993)
(extensively planned and executed scheme involving tax shelter and preparation of a number of
false returnsis more elaborate or carefully planned than routine tax-evasion case).

It isimportant to distinguish the use of sophisticated means in obtaining the money from the
use of sophisticated means in furthering the tax crime. The Fifth Circuit reversed a sentencing
court's two-level enhancement of a defendant's base offense level for using sophisticated means in
United States v. Stokes, 998 F.2d 279 (5th Cir. 1993). In Stokes, the defendant had embezzled
money from her employer which she put into two separate bank accounts. She then wrote checksto

herself and transferred the money into cashiers checks which she used to purchase a car and land.
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The tria court found that this behavior impeded discovery and gave a two-level enhancement
pursuant to section 2T1.3(b)(2). The Fifth Circuit reversed, finding that the sophisticated means
involved the hiding of embezzled funds but not the evasion of taxes, the crime for which the
defendant was convicted. Stokes, 998 F.2d at 282.

5.04 RELEVANT CONDUCT

The provisions of Guideline 8 1B1.1 permit a court to consider all of a defendant's relevant
conduct in determining the base offense level. The government bears the burden of persuasion on
this issue by a preponderance of the evidence. United States v. De La Rosa, 922 F.2d 675, 679
(11th Cir. 1991). It is well-established that pre-Guideline conduct may be considered in arriving at
the offense level. United States v. Collins, 972 F.2d 1385, 1414 (5th Cir. 1992), cert. denied,
113 S. Ct. 1812 (1993). Likewise, a court can cross-reference to state law violations even when
such violations consist of conduct that is outside the scope of the guidelines. Id.; United States v.
Willis, 925 F.2d 359, 360-62 (10th Cir. 1991); United States v. Smith, 910 F.2d 326, 329-30
(6th Cir. 1990). Note, however, that at least one court has found that prosecution for conduct
previoudy used to enhance offense level is barred by the multiple punishment prong of the double
jeopardy clause. United Statesv. McCormick, 992 F.2d 437 (2d Cir. 1993). But see United States
v. Cruce, 21 F.3d 70 (5th Cir. 1994).

5.05ROLE IN THE OFFENSE

The guidelines permit the sentencing court to adjust a defendant's offense level based upon
its assessment of each offender's actions and relative culpability in the offense. The offense level
may be enhanced by up to four levels upon a finding that the defendant played a leadership role.
Upon a finding that a defendant was a "minor participant” in the offense, the court may reduce a
defendant's offense level. USSG 83B1.2(b). Either finding is heavily dependent upon the facts of
the particular case. United Statesv. Gregorio, 956 F.2d 341, 344 (1st Cir. 1992).
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5.05[1] Leadership Rolein the Offense

Section 3B1.1 permits an increase in the offense level asfollows: (a) an increase of 4 levels
if the defendant was an organizer or leader of a criminal activity that involved five or more
participants or was otherwise extensive; (b) an increase of 3 levelsif the defendant was a manager
or supervisor of such a crimina activity; or (c) an increase of 2 levels if the defendant was an
organizer, leader, manager or supervisor in any crimina activity other than that described in (a) or
(b). The purpose of this enhancement is to take into account the relative responsibilities of the
participants. United States v. Schweihs, 971 F.2d 1302, 1318 (7th Cir. 1992), on remand, 1993
WL 157450 (May 12, 1993), on reconsideration, 1993 WL 18620 (June 3, 1993). There can be
more than one organizer in an extensive crimina operation. Morphew v. United States, 909 F.2d
1143, 1145, (8th Cir. 1990).

The circuits are split on whether the language of Guideline section 3B1.1 requires that the
sentencing court focus solely on the defendant’s role in the offense of conviction rather than other
crimina conduct in which he may have engaged. The Sixth Circuit has found that acquitted
conduct can be considered. United States v. August, 984 F.2d 705, 713 (6th Cir. 1992). But see
United States v. Schweihs, 971 F.2d at 1317; United States v. De La Rosa, 922 F.2d 675, 679
(11th Cir. 1991) (holding that only behavior involved in the offense of conviction may be
considered). The Ninth Circuit, however, has held that the 1990 amendment to the introductory
commentary to Chapter 3, Part B permits the court to determine the defendant's role based on all of
the defendant's conduct and is not limited to the offense of conviction. United States v. Lillard,
929 F.2d 500, 503 (9th Cir. 1991). The Third and Tenth Circuits have found that the amended
commentary congtituted a substantive change, thus permitting the court to consider behavior
beyond the offense of conviction only in crimes committed after the date of the November 1, 1990
amendment. United Statesv. Pollen, 978 F.2d 78, 89 (3rd Cir. 1992), cert. denied, 113 S. Ct. 2332
(1993); United States v. Johnson, 971 F.2d 562, 577 (10th Cir. 1992).
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5.05[2] Minor Rolein the Offense

In order to support a reduction in offense level for his role as a minor participant, the
defendant must make a threshold showing that he is "substantially less culpable than the average
participant.” United States v. Gregorio, 956 F.2d 341, 344 (1st Cir 1992); accord United States v.
Ocasio, 914 F.2d 330, 332 (1st Cir. 1990) (defendant has burden of proving his entitlement to
downward adjustment for being a minor participant). The fact that a particular defendant may be
the least culpable of the defendants does not, by itself, establish that he was a minor participant.
United States v. Daniel, 962 F.2d 100, 103 (1st Cir. 1992); United States v. Zaccardi, 924 F.2d
201, 203 (11th Cir. 1991).

5.05[3] Abuse of Position of Trust or Use of a Special Skill

Section 3B1.3 permits a sentencing court to increase the defendant's base offense level if the
court finds that the defendant abused a position of public or private trust, or used a specia skill ina
manner that significantly facilitated the commission or concealment of the offense. This
enhancement may only be given when the use of the position of trust or the specia skill contributed
in a substantial way to the facilitation of the crime; it should not merely have provided an
opportunity that was afforded to others. USSG §3B1.3, comment. (n.1). "Specia skill" is defined
as a "sill not possessed by members of the general public and usualy requiring substantid
education, training or licensing" such as pilots, lawyers, doctors, accountants, chemists, and
demolition experts. USSG 83B1.3, comment. (n.2). Section 3B1.3 prohibits use of this
enhancement in circumstances in which an abuse of trust or a specia skill isincluded in the base
offenselevel or isamong the specific offense characteristics of the guideline being applied.

Courts interpreting this provision have found an abuse of trust or use of a specia skill ina
variety of circumstances. The Tenth Circuit affirmed an abuse of trust enhancement in an

embezzlement case, even after acknowledging that "embezzlement by definition involves an abuse
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of trust." United States v. Chimal, 976 F.2d 608, 613 (10th Cir. 1992), cert. denied, 113 S. Ct.
1331 (1993). The Chimal court held that "embezzlement by someone in a significant position of
trust warrants the enhancement when the position of trust substantially facilitated the commission
or concealment of the crime." Chimal, 976 F.2d at 613-14. Law enforcement officers who use
thelr position to further criminal activity or to conceadl their crimina activity may be subject to this
enhancement. United States v. Rehal, 940 F.2d 1, 5 (1<t Cir. 1991) (officer used his position to
follow up on the operations of federa investigators inquiring into his activity). Likewise, the Third
Circuit found that a drug enforcement officer abused position of trust when he embezzled funds
paid in fake drug transaction. United States v. Brann, 990 F.2d 98, 102 (3d Cir. 1993). The court
noted that "the primary trait that distinguishes a person in a position of trust from one who isnot, is
the extent to which the position provides the freedom to commit a difficult-to-detect wrong."
Brann, 940 F.2d at 103 (citation omitted).

In atax case, the Second Circuit enhanced the sentence of an accountant who used specid
skills in preparing fraudulent forms during a tax fraud conspiracy. United States v. Fritzson,
979 F.2d 21, 22 (2d Cir. 1993). The defendant disputed the propriety of the enhancement, claiming
that the forms in question, Forms W-2 and W-3, could be prepared by people without his specid
skills. The court found that "[a]n accountant's knowledge of the withholding process, including the
roles of the clam and transmittal documents, and how and when to file them, exceed[ed] the
knowledge of the average person." Fritzson, 979 F.2d a 22-23. But see United States v.
Santopietro, 996 F.2d 17 (2d Cir. 1993) (remand for resentencing of certified public accountant
because the sentencing court enhanced the defendant's offense level for use of special skill for
bribery conviction instead of for tax conviction).

Note, however, that this enhancement for use of a specia skill cannot be used if the
defendant regularly acts as a return preparer or advisor for profit and is charged pursuant to
26 U.S.C. §7206(2). USSG 8§2T1.4, comment. (n.3). The Specific Offense Characteristics of
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section 2T1.4 include atwo-level enhancement if the defendant was in the business of preparing or
assigting in the preparation of tax returns. USSG 82T1.4(b)(3).

5.06 GROUPING

Section 3D1.2 of the guidelines provides that "[a]ll counts involving substantially the same
harm shall be grouped together." The purpose isto impose "incremental punishment for significant
additiona crimina conduct,” but at the same time prevent double punishment for essentialy the
same conduct. United States v. Seligsohn, 981 F.2d 1418, 1425 (3d Cir. 1992); United States v.
Toler, 901 F.2d 399, 402 (4th Cir. 1990).

Section 3D 1.2 permits grouping when: (a) the counts involve the same victim and the same
act or transaction; (b) the counts involve the same victim and two or more acts connected by a
common criminal objective or a common scheme; (c) one of the counts is treated as a specific
offense characteristic related to another count; or (d) when the offense level is determined largely
on the basis of the total amount of harm or loss. Subsection 3D1.2(d) lists a number of offenses,
including tax offenses, which are to be included in the category of offenses that have the offense
level determined by loss, and a list of offenses specificaly excluded from the operation of that
subsection. In other words, the section "divides offenses into three categories. those to which the
section specifically applies; those to which it specificaly does not apply; and those for which
grouping may be appropriate on a case-by-case basis." United States v. Gallo, 927 F.2d 815, 823
(5th Cir. 1991). In victimless crimes, "'the grouping decision must be based primarily upon the
nature of the interest invaded by each offense.™ Gallo 927 F.2d at 824 (citing USSG 83D1.2(d),
comment. (n.2)).

Thus, money laundering and counts involving the failure to file currency transaction reports
can be grouped, and the appropriate offense level determined by the aggregated quantity of money
involved in al the grouped counts. United States v. Shin, 953 F.2d 559, 562 (9th Cir. 1992), cert.
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denied, 113 S. Ct. 2933 (1993). The Eleventh Circuit has suggested that grouping might be
appropriate for counts involving both embezzlement and fraud. United States v. Harper, 972 F.2d
321, 322 (11th Cir. 1992).

Grouping is not appropriate under section 3D1.2 when the guidelines measure harm
differently. United Statesv. Taylor, 984 F.2d 298, 303 (9th Cir. 1993) (holding that wire fraud and
money laundering do not group); United States v. Johnson, 971 F.2d 562, 576 (10th Cir. 1992)
(holding that, because wire fraud measures the harm based on the loss resulting from the fraud and
money laundering measures harm on the basis of the value of the funds, the two crimes do not
group). The Third Circuit has held that grouping is inappropriate in a case involving both fraud and
tax evasion. United States v. Astorri, 923 F.2d 1052, 1056 (3d Cir.), cert. denied, 112 S. Ct. 444
(1991); accord Seligsohn, 981 F.2d at 1425. The Second Circuit has determined that "the laws
prohibiting perjury and tax evasion protect wholly disparate interests and involve distinct harms to
society." United States v. Barone, 913 F.2d 46, 50 (2d Cir. 1990). Thus, the two crimes cannot
be grouped for sentencing purposes. Barone, 913 F.2d at 50.

At least one circuit has found that verdicts entered at different times can be grouped for
sentencing purposes. See United States v. Kaufman, 951 F.2d 793 (7th Cir. 1992), cert. denied,
113F.2d 2350 (1993). In Kaufman, the defendant was indicted on four counts of money
laundering and one count of attempted money laundering. At trial, the jury acquitted the defendant
of counts one and two, convicted on count five, and was unable to reach a verdict on counts three
and four. The court declared a mistria as to counts three and four, leaving them unresolved. The
sentencing court sentenced on count five, and the defendant appealed. The appellate court found
that count five could be grouped for sentencing with counts three and four, if necessary, when

counts three and four were resolved. Kaufman, 951 F.2d at 796.

5.07 OBSTRUCTION OF JUSTICE
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The guidelines require a two-level increase in the offense level when the court finds that a
defendant "willfully impeded or obstructed, or attempted to impede or obstruct the administration
of justice during the investigation or prosecution of his offense” USSG 83Cl.1. Case law
provides a variety of scenarios which justify an obstruction of justice enhancement. A defendant's
failure to furnish a probation officer with information concerning the defendant's financial status
when it was necessary to determine the defendant's ability to pay afine or restitution is obstruction
of justice. United Statesv. Beard, 913 F.2d 193, 199 (5th Cir. 1990). It is obstruction of justice for
a defendant to tell awitnessto lie. United States v. Hollis, 971 F.2d 1441, 1460 (10th Cir. 1992),
cert. denied, 113 S. Ct. 1580 (1993). It is obstruction of justice to make false statements to
investigating agents and to falsify records or to prepare a false document which is used as evidence
a trial. United States v. August, 984 F.2d 705, 714 (6th Cir. 1992). Delaying tria by making
fal se representations of a codefendant's health warrants the obstruction enhancement. United States
v. Morphew, 909 F.2d 1143, 1146 (8th Cir. 1990).

The Second Circuit has held that backdating a promissory note warrants an obstruction of
justice enhancement. United States v. Coyne, 4 F.3d 100, 114 (2d Cir. 1993). In Coyne, the
defendant was convicted of numerous charges including mail fraud and bribery, but was acquitted
of atax evasion which charged him with not reporting $30,000 which was reflected by a backdated
note. The defendant argued that the jury must have concluded that the transaction was a loan and
that he, therefore, did not obstruct the Internal Revenue Service investigation. The court found that
the proof of the crime had to be supported beyond a reasonable doubt, but that the burden of
proving obstruction of justice was by a preponderance of the evidence. Thus, the court "was freeto
find that the backdating was an intentional attempt to thwart the investigation of a bribe." United
Statesv. Coyne, 4 F.3d at 114.

The Supreme Court has held that when a defendant perjures himself on the stand, the court

is warranted in enhancing the defendant's offense level for obstruction of justice. United States v.
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Dunnigan, 113 S. Ct. 1111, 1117 (1993). Thetria court in so doing, however, must make findings
on the record which encompass al of the factua predicates for a finding of perjury. Dunnigan,
113S. Ct. a 1117. The Court indicated that perjury requires. (1) the giving of false testimony;
(2) concerning a material matter; (3) with the willful intent to provide fa se testimony, rather than as
aresult of confusion, mistake or faulty memory. Dunnigan, 113 S. Ct. at 1116. Compare United
States v. Rubio-Topete, 999 F.2d 1334, 1341 (9th Cir. 1993) (rgjecting two-level enhancement for
obstruction of justice in absence of factual findings by the sentencing court encompassing al of the
factual predicates necessary for afinding of perjury).

Some courts have rejected a two-level enhancement for obstruction of justice for untruthful
statements which are not made under oath and do not misead or impede an investigation. The
Tenth Circuit found that statements made to IRS agents denying the existence of bank accounts or
taxable income amounted to "nothing more than a denia of guilt or “an exculpatory no." United
States v. Urbanek, 930 F.2d 1512, 1515 (10th Cir. 1991). Accord United States v. Shriver,
967 F.2d 572, 575 (11th Cir. 1992) (statements made to IRS inspector which do not significantly
obstruct or impede investigation do not warrant enhancement).

Note, however, that this enhancement cannot be applied for behavior constituting contempt
of court when the defendant has been convicted of contempt for his behavior unless significant
further obstruction occurred. USSG 83C1.1, comment. (n.6); United States v. Williams, 922 F.2d
737, 739 (11th Cir.), cert. denied, 112 S. Ct. 258 (1991).
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5.08 ACCEPTANCE OF RESPONSIBILITY

Section 3E1.1 allows the district court to reduce the offense level by two "[i]f the defendant
clearly demonstrates a recognition and affirmative acceptance of persona responsibility for his
criminal conduct. . ." USSG 83E1.1(b). 9" A defendant may receive this reduction in offense level
whether he pleads guilty or proceeds thltrial. United States v. Mourning, 914 F.2d 699, 705
(5th Cir. 1990). This reduction does not apply, however, to a defendant who denies the essential
elements of thecrime at trial. USSG 83E1.1, comment. (n.3). A defendant who enters aguilty plea
is not entitled to an adjustment pursuant to 3E1.1 as a matter of right. USSG 83E1.1, comment.
(n.3). The burden is on the defendant to demonstrate his acceptance of personal responsibility.
Mourning, 914 F.2d at 705; United States v. Lublin, 981 F.2d 367, 370 (8th Cir. 1992). The
guideline requires a showing of sincere contrition on the defendant's behalf in order to warrant such
areduction. United Statesv. Beard, 913 F.2d 193, 199 (5th Cir. 1990). The range of conduct upon
which acourt may base its decision varies in the different circuits.

The commentary suggests that voluntary payment of restitution prior to adjudication of guilt
may be evidence of acceptance of responsibility. USSG 83E1.1, comment. (n.1(b)). No acceptance
of responsibility is demonstrated, however, by defendants who agree to payment of restitution in
order to avoid forfeiture. United States v. Hollis, 971 F.2d 1441, 1459 (10th Cir. 1992), cert.
denied, 113 S. Ct. 1580 (1993).

One gquestion that divided the courts prior to the November 1, 1992, amendments was
whether a defendant had to accept respongibility for al of his relevant conduct or only for the
behavior associated with the crime of conviction. Some courts held that to require a defendant to
admit to behavior beyond the crime of conviction would require a defendant to incriminate himself

inviolation of his Fifth Amendment privilege.
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Generally, courts which found Fifth Amendment implications based their decisions on a
line of Supreme Court cases holding that the government "may not impose substantial penalties
because [an individual] elects not to exercise his Fifth Amendment right not to give incriminating
testimony against himsdf." Lefkowitz v. Cunningham, 431 U.S. 801, 805 (1977). Thus,
according to these courts, a sentencing court could not condition the acceptance of responsibility
reduction on admissions of conduct for which a defendant had not been convicted. See, eqg.,
United States v. Perez-Franco, 873 F.2d 455, 463 (1st Cir. 1989); United States v. Oliveras,
905 F.2d 623, 632 (2d Cir. 1990); United States v. Frierson, 945 F.2d 650, 659-60 (3d Cir. 1991),
cert. denied, 112 S. Ct. 1515 (1992); United Statesv. Piper, 918 F.2d 839, 841 (9th Cir. 1990).

Other circuits held that section 3E1.1 required a defendant to accept responsibility for al of
hisrelevant conduct. These circuits:

[A]void[ed] the impact of the Supreme Court's so-called "pendty
cases' by distinguishing between a "denied benefit" and a "penalty.”
These circuits hold that denia of the two-level reduction does not
constitute a penaty and thus does not implicate the Fifth
Amendment.

United States v. Clemons, 999 F.2d 154, 159 (6th Cir. 1993), cert. denied, 114 S. Ct. 707 (1994).
See United States v. Frazier, 971 F.2d 1076, 1084 (4th Cir. 1992), cert denied, 113 S. Ct. 1028
(1993); United States v. White, 869 F.2d 822, 826 (5th Cir.), cert. denied, 490 U.S. 1112 (1989);
United States v. Saunders, 973 F.2d 1354, 1362 (7th Cir. 1992), cert. denied, 113 S. Ct. 1026
(1993); United Statesv. Henry, 883 F.2d 1010, 1011 (11th Cir. 1989).

5-32



July 1994 PLEAS/SENTENCING

The amendments which became effective November 1, 1992, clearly provide that "a
defendant is not required to volunteer, or affirmatively admit, relevant conduct beyond the offense
of conviction in order to obtain a reduction" for acceptance of responsbility. USSG 83E1.1,
comment. (n.1(a)). "However, a defendant who falsely denies, or frivoloudy contests, relevant
conduct that the court determines to be true has acted in a manner inconsistent with acceptance of
responsibility . ..." 1d. See United Statesv. Hicks, 978 F.2d 722, 726 (D.C. Cir. 1992).

5.09 DEPARTURES
5.09[1] Departuresfor Aggravating or Mitigating Circumstances

A guidelines sentence is mandatory, and departure is justified only as stated in 18 U.S.C.
§3553(b). The only circumstance justifying departure from the "mechanical dictates’ of the
guidelines is when the court finds that there exists an "aggravating or mitigating circumstance of a
kind, or to a degree," which was not adequately taken into consideration by the Sentencing
Commission. Burnsv. United States, 111 S. Ct. 2182, 2184-85, (1991).

The court first determines the Guideline sentence and then considers whether there is an
aggravating or mitigating circumstance. United States v. Davern, 970 F.2d 1490, 1493 (6th Cir.
1992), cert. denied, 113 S. Ct. 1289 (1993). The defendant bears the burden of proof to establish
any factors which would potentiadly reduce the sentence. United States v. Urrego-Linares,
879 F.2d 1234, 1238 (4th Cir.), cert. denied, 439 U.S. 943 (1991). The sentencing court must state
the specific reasons for the departure and the sentence imposed must be reasonable in light of the
articulated reasons. United States v. Mourning, 914 F.2d 699, 707-8 (5th Cir. 1990). A court may
satisfy the requirement to state specific reasons for the departure by adopting legally sufficient facts
as set forth in a presentence report. United States v. Dale, 991 F.2d 819, 856-57 (D.C. Cir. 1993).
Cf. United Statesv. Charroux, 3 F.3d 827, 836 (5th Cir. 1993).
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Courts have suggested that gang or organized crime connections can provide an appropriate
basis for upward departure. United States v. Thomas, 906 F.2d 323, 328 (7th Cir. 1990); United
States v. Cammisano, 917 F.2d 1057, 1064 (8th Cir. 1990). Courts consistently have held that
ordinary family responsibilities do not warrant downward departure. United States v. Johnson,
964 F.2d 124, 128 (2d Cir. 1992) (citing cases). However, extraordinary family circumstances have
been accepted as a valid reason for departure. Johnson, 964 F.2d at 128. But see United States v.
Thomas, 930 F.2d 526, 530 (7th Cir.), cert. denied, 112 S. Ct. 171 (1991). A court cannot make an
upward departure because it finds the defendant, who was a judge and lawyer, violates a specia
duty to the community because of his position. United States v. Barone, 913 F.2d 46, 50 (2d Cir.
1990).
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Rule 32, F.R.Crim.P., requires a district court to furnish reasonable notice to the parties of
its intent to depart from the guidelines and to identify with specificity the ground on which it is
contemplating adeparture. Burnsv. United States, 111 S. Ct. 2182, 2187 (1991).

5.09[2] Departure Based on Substantial Assistance to Authorities

Section 5K 1.1 permits the sentencing court, upon motion by the government, to depart from
the guidelines. The government motion must state that the defendant has provided substantial
assistance in the investigation or prosecution of another person who has committed an offense. The
appropriate reduction shall be determined by the court for reasons stated, that may include the
following considerations:

Q) the court's evaluation of the sgnificance and
usefulness of the defendant's assistance, taking into
consderation the government's evauation of the
assistance rendered; !

2 the truthfulness, completeness, and reliability of any
information or testimony provided by the defendant;

3 the nature and extent of the defendant's assistance;

4) any injury suffered, or any danger or risk of injury to
the defendant or his family resulting from his
assi stance;

) the timeliness of the defendant's assistance.
USSG 85K1.1. Substantial assistance is directed to the investigation and prosecution of persons
other than the defendant, while acceptance of responshbility is directed to the defendant's own
affirmative recognition of responsibility for his own conduct.
USSG 85K 1.1, comment. (n.2).
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The Supreme Court has held that "federa district courts have authority to review a
prosecutor's refusal to file a substantial-assi stance motion and to grant aremedy if they find that the
refusal was based on an unconstitutional motive," such as race or religion. Wade v. United States,
112 S. Ct. 1840, 1843-44 (1992). The Court aso noted that a defendant must make a substantial
threshold showing of improper motive to be entitled to discovery or an evidentiary hearing. Wade,
112 S. Ct. a 1844. A mere showing of assistance is not sufficient grounds for relief. Wade,
112 S. Ct. a 1844. The government is not obligated to move for departure merely because the
defendant assisted in the prosecution of a codefendant. United States v. Mesa-Rincon, 911 F.2d
1433 (10th Cir. 1990).

5.10 TAX DIVISION POLICY

It has long been a priority of the Tax Divison to pursue vigorous prosecution of a wide
range of tax crimes to deter taxpayer fraud and to foster voluntary compliance. Consistent with this
long-standing priority, the Tax Division has issued a number of statements concerning policy and

procedures regarding pleas and sentencing, including the Sentencing Guidelines.

5.11 PLEA AGREEMENTS

5.11[1] Plea Agreementsand Major Count Policy for
Offenses Committed Before November 1, 1987

In cases involving offenses committed prior to November 1, 1987, the overwhelming
percentage of al crimina tax prosecutions were disposed of by a plea of guilty. The transmittal
letter forwarding the case from the Tax Division to the United States Attorney specifies the count(s)
deemed to be the mgor count(s). In these cases, only a few of which remain, the U.S. Attorney's
office, without prior approval of the Tax Division, is authorized to accept a plea of guilty with
respect to the major count(s). USAM 6-4.310 (Mgjor Count Palicy).

In these cases, the designation by the Tax Division of a count as a magjor count is premised

on the following considerations:
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Felony counts take priority over misdemeanor counts,

b. Tax evason counts (26 U.S.C. §7201) usually take
priority over other counts;

C. Where a conspiracy (eg. 18U.SC. 8§371) and
substantive tax counts are authorized, the circumstances
of the case will determine whether the conspiracy or a
substantive tax count is designated as the magjor count;

d. As between counts under the same dstatute, the count
involving the greatest financial detriment to the United
States (i.e., the greatest additional tax due and owing) will
be considered the mgor count; and

e When there is little difference in financial detriment
between counts under the same statute, the determining
factor will be the relevant flagrancy of the offense.

USAM 6-4.310.

5.11[2] Plea Agreementsand Major Count Policy for
Offenses Committed After November 1, 1987

Asistrue with tax offenses committed prior to November 1, 1987, the transmittal letter from
the Tax Division to the United States Attorney's office for offenses committed after that date will
designate one of the counts as the mgjor count. Thereafter, the U.S. Attorney's office, without prior
approva of the Tax Division, is authorized to accept a plea of guilty with respect to the maor
count. The only difference liesin the way in which the mgor count is selected.

On December 17, 1990, the Tax Division issued a "bluesheet" which sets forth the
application of the Mgor Count Policy in Sentencing Guidelines Cases. USAM 6-4.311. The
"bluesheet”" coordinates the Mgor Count Policy with the Department of Justice's plea policy for
Guideline cases as delineated in former Attorney Genera Thornburgh's Memorandum to Federal
Prosecutors of March 13, 1989. The Department's plea policy provides that a federal prosecutor
should initialy charge the most serious, readily provable offense or offenses consistent with the

defendant's conduct. E Thereafter, charges are not to be dismissed or dropped pursuant to a plea
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bargain unless the prosecutor has a good faith doubt as to the government's ability to prove readily a
charge for legd or evidentiary reasons. There are two exceptions to this policy. First, if the
applicable Guideline range from which a sentence may be imposed would remain unaffected,
readily provable charges may be dropped as part of the plea bargain. Second, federal prosecutors
may drop readily provable charges with the specific approval of the United States Attorney or
designated supervisory level officia for reasons set forth in the file of the case. Attorney Generd
Thornburgh's Memorandum to Federal Prosecutors of March 13, 1989, at page 3.

Under the Sentencing Guidelines, sentencing ranges in crimina tax cases are primarily
determined by the amount of "tax loss." The relevant "tax loss" includes the tax loss caused by the
offense or offenses of conviction, plus the tax loss from any other year that is part of the same
course of conduct or common scheme or plan as the offense of conviction. USSG 882T1.1(a),
1B1.3(a)(2), and 2T1.1, comment. (n.3). Thus, according to the "bluesheet" regarding application
of the Tax Divison's Mgor Count Policy in Sentencing Guiddline cases, the following
cons derations apply in selecting the magjor count:

a In the mgjority of cases, where the tax offenses are all part
of the same course of conduct or a common scheme, the
Tax Divison will designate a single Guideline year as the
major count (even if there is a mix of Guideline and
pre-Guideline year counts, because the tax loss from all
years is taken into account in determining the tax loss of
the offense to which a defendant pleads).

b. Where dl of the tax charges are not part of the same
course of conduct or common scheme, the Tax Division
may either designate as major counts one count from each
group of unrelated counts or designate one count from one
of the groups of unrelated counts as the mgor count and
have the prosecutor obtain a dipulation from the
defendant establishing the commission of the offenses in
the other group. See USSG §1B1.2(c). Guideline year
counts will take precedence over pre-Guideline year
counts.

C. Designation of more than a single year as the magjor count
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may be required aso where the computed Guiddine
sentencing range exceeds the maximum sentence that can
be imposed under asingle count.

d. A pre-Guideline year count will be selected as the major
count, in addition to a Guideline year count, only if it was
not part of the same course of conduct or common scheme
and there is a significant reason for taking a plea to that
count, e.g., when the amount involved in the unrelated
pre-Guideline year count is substantially greater than the
amount in any Guideline year count.

e In cases involving both tax and non-tax charges, the Tax
Divison may designate a less serious tax offense as the
major count if (1) there is sufficient information to
establish that it will not affect the applicable Guideline
range and (2) there is adequate justification for adeviation
from the usual policy.

USAM 6-4.310.

In the event that a defendant indicates in advance of indictment or the filing of an
information that he intends to plead guilty to the magjor count, an indictment is still to be sought, or
an information filed, which includes al counts authorized for prosecution. This procedure ensures
that the public record contains all the offenses that were authorized. The government's statement of
the factual basis for the prosecution, as required by Rule 11 of the Federa Rules of Crimind
Procedure, will then include the full extent of defendant's conduct and intent. USAM 6-4.310.
After a defendant's guilty pleato a mgor count has been accepted by the court and sentencing has
occurred, the remaining counts of the information or indictment may be dismissed. USAM
6-4.310.
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5.11[3] Nolo Contendere Pleas

Tax Divison policy requires all government attorneys to oppose the acceptance of nolo
contendere pleas. When pleading "nolo,” the defendant may create the impression that the
government has only a technically adequate case which he elects not to contest. A guilty pleais
preferred because it strengthens the government position when the defendant contests a civil fraud
pendty in an ancillary proceeding, and a nolo plea does not entitle the government to use the
doctrine of collateral estoppel. A nolo plea may be unopposed by a federal prosecutor in only the
most unusual case and the Assistant Attorney General of the Tax Divison must approve its
acceptance. USAM 6-4.320.

5.11[4] " Alford" Pleas

In the landmark case of North Carolina v. Alford, 400 U.S. 25 (1970), the Supreme Court
upheld the validity of accepting a plea of guilty by a defendant who pleads guilty while maintaining
his innocence. Despite such authority, U.S. government attorneys are to oppose the acceptance of
"Alford" pleas because the entry of such pleas may create the appearance of prosecutoria
overreaching. Again, only under the most unusua circumstances can a prosecutor agree to such a
plea, and the plea must be approved by the Assistant Attorney General, Tax Divison. USAM
6-4.330.

5.11[5] Pleasby Corporations

Charges against an individual defendant will not be dismissed on the basis of a plea of guilty
by a corporate defendant unless there are special circumstances justifying the dismissal. USAM
9-2.146.
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5.12 TRANSFER FROM DISTRICT FOR PLEA AND SENTENCE

Rule 20 of the Federd Rules of Criminal Procedure provides a procedure whereby a
defendant who is arrested, held, or present in a district other than the district in which a case is
pending against him can walve tria and enter a guilty pleaor nolo pleain the district in which heis
arrested, held, or present. Any proposed transfer must be approved by the United States Attorney
for each district.

Some defendants have misused this provision as part of a plan to forum shop and have their
cases transferred to what they believe to be amore lenient court. For this reason, it is requested that
prior to consenting to any transfer under Rule 20 in a criminal tax case, United States Attorneys
secure authorization from the Tax Divison, which may have information as to the reason for the

requested transfer that is not available to the United States Attorneysinvolved.
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5.13 SENTENCING
5.13[1] Departuresfrom the Guidelines

As noted above, the sentencing court is required to impose a sentence within the range
specified by the guidelines unless it finds an aggravating or mitigating circumstance of akind, or to
a degree, not adequately taken into account by the Sentencing Commission in formulating the
guidelines. Tax Division attorneys may recommend, without further approval, a departure, either
upward or downward, based on any of the factors listed in section 5K 2 of the guidelines. However,
within the Tax Division, approva of the appropriate Section Chief is required for an attorney to
seek ether: (a) a downward departure under section 5K 1.1 for substantial assistance to authorities;
or (2) an upward or downward departure for any factor other than one of those set out in section
5K2. See Tax Divison Memorandum, March 31, 1992, regarding "Bluesheet" Concerning Plea
Procedures contained in Section 3.00 of this Manual. Prior to making such a recommendation, the
Tax Division attorney must consult with the local U.S. Attorney's office to insure that the proposed
departure is consistent with the policy of that office. Assistant United States Attorneys who are
handling tax cases should abide, of course, by the procedures established in their offices for
complying with the requirements of the February 7, 1993, "blueshest," affecting USAM 9-27.451.
Under no circumstances, however, will the government attorney in atax case recommend that there
be no period of incarceration. USAM 6-4.340.

5-42



July 1994 PLEAS/SENTENCING

5.13[2] Costsof Prosecution

The principa substantive crimina tax offenses (i.e.,, 26 U.S.C. 88 7201, 7203, 7206(1) and
(2)) provide for the mandatory imposition of costs of prosecution upon conviction. Courts
increasingly are recognizing that the imposition of costsin such criminal tax casesis mandatory and
condtitutional.  See, e.g., United States v. Saussy, 802 F.2d 849 (6th Cir. 1986), cert. denied,
480 U.S. 907 (1987); United States v. Fowler, 794 F.2d 1446 (9th Cir. 1986), cert. denied,
479 U.S. 1094 (1987); United States v. Chavez, 627 F.2d 953 (9th Cir. 1980); United States v.
Palmer, 809 F.2d 1504 (11th Cir. 1987).

The policy statement on costs of prosecution in section 5E1.5 of the guidelines states that
"[c]osts of prosecution shall be imposed on a defendant as required by statute." The commentary to
section 5E1.5 dtates that "[v]arious statutes require the court to impose the costs of prosecution”
and identifies 26 U.S.C. 88 7201, 7202, 7203, 7206, 7210, 7213, 7215, and 7216 as being among
the statutes requiring the imposition of costs. USSG 85E1.5, comment. (backg'd.) (emphasis
added). In addition, section 8E1.3 authorizes the court to impose the costs of prosecution on an
organization. The Tax Division strongly recommends that attorneys for the government seek costs

of prosecution in criminal tax cases. USAM 6-4.350.

5.13[3] Appeal of Sentences

Under prior practice, the sentence imposed by a district court judge was essentially
unreviewable unless it was clearly outside the sentence authorized by statute. Section 3742 of Title
18, United States Code, now permits sentences imposed under the Federal Sentencing Guidelinesto
be appealed by both the defendant and the government under certain circumstances. The
government may appea a sentence in the following four situations:

a When the sentence isimposed in violation of law;

b. When the sentence is imposed as a result of an incorrect
application of the guidelines;

C. When the sentence is less than the sentence specified in
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the applicable guidelines range; or

d. When the sentence is imposed for an offense for which
there is no Sentencing Guideline and the sentence is
plainly unreasonable.

18 U.S.C. §3742(b)(1)-(4). Government appeal of a sentence is not authorized for a sentence
within the correct sentencing Guideline or for a sentence above the guidelines even when thereis an
honest belief that the sentence istoo low.

The government may file a notice of appeal in district court for review of an otherwise final
sentence. However, any further actions require the approval of the Attorney General, the Solicitor
General, or a deputy solicitor general designated by the Solicitor General. Department of Justice
Memorandum of November 3, 1987, Interim Sentencing Advocacy and Case Settlement Policy
Under New Sentencing Guidelines, Stephen S. Trott, Associate Attorney Genera (hereinafter "Trott
Memorandum').

Recommendations to the Solicitor General for government appeals of sentences on tax
counts must be processed through the Tax Division, which should be notified immediately of any
adverse sentencing decision. To assure consistent implementation of the guidelines, a government
attorney in a tax case should notify the Tax Division of any "significant sentencing issue raised on
appea by a defendant that could pose a problem for the Department.” Trott Memorandum
(emphasis in origina). The designated person to contact is the chief of the Crimina Appeds and
Tax Enforcement Policy Section (CATEPS). The current telephone number is (202) 514-3011.

A notice of appeal must be filed within 30 days of the imposition of the sentence. Therefore,
the government attorney who wishes to appeal an adverse sentencing decision should make the
recommendation to the Tax Division along with accompanying documentation within seven days of

the imposition of sentence. Trott Memorandum.

5.14 RESOLUTION OF CIVIL LIABILITY DURING THE CRIMINAL CASE

5.14[1] AsPart of a Plea Agreement
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Statutory authority exists for the Attorney Genera or his delegate to enter into agreementsto
compromise civil tax liability in cases referred to the Department of Justice. 26 U.S.C. § 7122(a).
As amatter of longstanding policy, however, this authority is rarely exercised. USAM 4.360. The
reason for this policy is to avoid the appearance that the criminal processis being used to aid in the
collection of civil tax liabilities.

It is the Department's view that, in a criminal tax case, collection of the related civil
ligbilities, including fraud pendlties, is a matter entirely separate from the crimina aspects of the
case. TheU.S. Attorney's Manual directs that "settlement of the civil liability [be] postponed until
after the sentence has been imposed in the crimina case, except where the court chooses to defer
sentence pending the outcome of such settlement.” In this event, the IRS should be notified so that
it can begin civil negotiations with the defendant. USAM 6-4.360.

The Tax Division may accept a plea agreement which includes certain civil admissions by
the defendant; *°

L1 An admisson by the defendant that he received
enumerated amounts of unreported income or claimed
enumerated amounts of illegal deductions or improper
creditsfor years set forth in the plea agreement.

2. A dtipulation by the defendant that he is liable for the
fraud penalty imposed by the Code (formerly section 6653
and now section 6663) on the understatements of liability
for the yearsinvolved. ®

3. An agreement by the defendant that he or she will file,
prior to the time of sentencing, initid or amended

® Normally, this stipulation should be required in any case in which the charges are for attempted

evasion of tax, as well as in any case in which the charges are for filing false tax returns which
understate tax liability. It may be more difficult to justify the inclusion of such a stipulation in a
failure to file case (26 U.S.C. § 7203), since proof of a tax liability is not an element of the
government's proof and a conviction, therefore, would not collateraly estop the defendant from
contesting the fraud penalty. Nevertheless, it is within the discretion of the prosecutor to insist
upon such a gtipulation in a failure to file case where there, in fact, has been an understatement of
tax liability.
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persona returns for the years subject to the above
admissions, correctly reporting al previoudy unreported
income and correcting all improper deductions and credits
previoudly claimed, will,if requested, provide the Interna
Revenue Service information regarding the years covered
by the returns, and will pay at sentencing al additional
taxes, pendties and interest which are due and owing.
Such an agreement should also include a provision that
the defendant agrees promptly to pay any additiond
amounts determined to be owing which result from
computational errors.  Finally, the agreement should
include a provision that nothing in the agreement should
be construed to foreclose the Interna Revenue Service
from examining and making adjustments to the returns
involved after they arefiled.

4, An agreement by the defendant that he will not thereafter
file any claims for refund of taxes, pendties, or interest
for amounts attributable to the returns filed incident to the
plea

See Memorandum, United States Department of Justice, Tax Division, Civil Settlements in Plea

Agreement, June 3, 1993.
5.14[2] Payment of Taxes as Acceptance of Responsibility

The Tax Division recognizes that the Federal Sentencing Guidelines encourage a defendant
to initiate payment of his taxes during the crimina case. The guidelines provide for a two-leve
reduction of the base offense leve if the defendant shows "acceptance of personal responsibility”
for his conduct. USSG §3E1.1.

The Tax Divison considers the defendant's payment of tax liability to be one factor in
determining whether to recommend a reduction in offense level based upon the defendant's
acceptance of responsibility. Other factors may include: (1) voluntary termination or withdrawal
from criminal conduct or associations; (2) voluntary and truthful admissions to authorities,
(3) voluntary surrender to authorities; (4) voluntary assistance to authorities in recovering the fruits

of the offense; and (5) the timeliness of defendant's conduct in manifesting acceptance of
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responsibility. See USSG 83E1.1, comment. (n.1).

The defendant should initiate the process of resolving his tax liability during the pendency of
the criminal case. The Tax Division will consider favorably the filing of a truthful and complete
amended tax return accompanied by the payment of the tax due in determining whether to
recommend the "acceptance of responsbility” sentence reduction. J. Bruton, Federa Tax
Enforcement Tax Division Policies and Priorities, American Bar Association National Institute,
White Collar Crime, (1993).

5.15THE 1993 SENTENCING GUIDELINE AMENDMENTS

The 1993 Guideline amendments, effective November 1, 1993, demonstrate an intent to
increase the base offense level for tax loss and to clarify the meaning of the term "tax loss.”

The changes will apply to crimes committed on or after November 1, 1993, and to offenses
beginning before that date and continuing after that date. Because the penalties may be harsher than
in prior years, the ex post facto prohibition might prevent use of the changes for sentencing for
conduct occurring in years prior to the changes. Thus, prosecutors may continue to work with older
editions of the guidelines for some years to come.

Because the November 1, 1993, changes have been in effect for only a few months, there is
little, if any, case law interpreting them. Undoubtedly, problems and questions will arise as the new
guidelines are applied. To insure a consistent approach, prosecutors are encouraged to contact the
Criminal Appeals and Tax Enforcement Policy Section of the Tax Division at (202) 514-3011 with

any questions.
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5.15[1] The Amendment of the Sentencing Table

When the guidelines initialy were promulgated, the Sentencing Table's Zone A, Crimind
History Category |, included offense levels one through six, inclusive. A large number of criminal
tax casesfell in Zone A. In addition, most defendants convicted of alegal source incometax crime
have no prior criminal history and, thus, are in Criminal History Category |. Thus, a large number
of defendants convicted of tax crimes were digible to receive a sentence of probation.

In 1992, in an effort to expand aternatives to incarceration in response to judicial complaints
and prison overcrowding, the Commission amended the sentencing table and expanded Zone A to
include two additional offense levels. Accordingly, the current sentencing table's Zone A, Criminal
History Category I, includes offense levels one through eight. Each of these offense levels provides
a sentencing range of from zero to six months incarceration and permits the courts to impose a
sentence of probation. When the 1992 amendment to the Sentencing Table was made, no
corresponding adjustment was made to the offense levels of the Tax Table of section 2T4.1. Asa
result, the number of those convicted of tax crimes who could receive a sentence of probation
increased significantly.

In fashioning the 1993 tax amendments to the guidelines, the Commission had as its stated
purpose "to provide increased deterrence for tax offenses.” USSG App. C, Amend. 491, p.338.
The proposed amendments, in essence, increased the Tax Tables by two levels throughout. This

14 and

has the effect of (1) increasing the average period of incarceration by six months,
(2) reducing the likelihood that a tax crime defendant will receive an aternative type of

incarceration.
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5.15[2] Amendment Regarding Tax Loss

Under the guidelines as they existed prior to November 1, 1993, the determination of "tax
loss' was dependent upon the definition in the particular offense guideline. For example, tax loss
was defined for tax evasion in section 2T1.1 and for the filing of a fase return in section 2T1.3.
The post-November 1, 1993, guidelines consolidate severa tax guidelines (sections 2T1.1, 2T1.2,
2T1.3 and 2T15) and adopt a uniform definition of "tax loss” The stated reason for this
amendment is to eiminate "the anomaly of using actual tax loss in some cases and an amount that
differs from actua tax lossin others." USSG App. C, Amend. 491, p.338. Section 2T1.1 createsa
uniform definition of tax loss and applies to tax evasion, willful failure to file returns, supply
information or pay atax, and to fraudulent or false returns, statements, or other documents.

The new section 2T1.1 guideline gives specia instructions which define the focus for
calculating "tax loss' for attempted income tax evasion and filing false returns as "the total amount
of the loss that was the object of the offense (i.e., the loss that would have resulted had the offense
been successfully completed).” USSG 82T1.1(c)(1). Notes then follow which create
"presumptions’ a court is to use in caculating "tax loss' in various Situations. See USSG
§2T1.1(c) Notes (A)-(C). See also USSG 82T1.1, comment. (n.1). The new section 2T1.1
guideline aso defines "tax loss' for failure to file offenses (USSG §82T1.1(c)(2)), failure to pay
offenses (USSG 82T1.1(c)(3)), and offenses involving improperly claiming a deduction (USSG
§2T1.1(c)(4)). The commentary to USSG 82T1.1 provides that:

In determining the tax loss attributable to the offense, the court should
use as many methods as set forth in subsection (c) and this commentary
as are necessary given the circumstances of the particular case. If none
of the methods of determining the tax loss set forth fit the circumstance
of the particular case, the court should use any method of determining
the tax loss that appears appropriate to reasonably calculate the loss that
would have resulted had the offense been successfully completed.

USSG 82T1.1, comment. (n.1). The "presumptions” set out in 82T1.1(c) for calculating "tax loss'

are to be used "unless the government or defense provides sufficient information for a more
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accurate assessment of tax loss." USSG §2T1.1, comment. (n.1).
5.15[3] Other Amendmentsto the Tax Guidelines
5.15[3][a] Tax LossFor Individual and Corporate Liabilities

An additional new Application Note to section 2T1.1 states:

If the offense involves both individual and corporate tax returns, the tax
lossis the aggregate tax loss from the offenses taken together.

USSG 82T1.1, comment. (n.7). This amendment to the Application Notes is most likely a
clarification of existing law rather than a substantive change. See United States v. Harvey,
996 F.2d 919, 920 (7th Cir. 1993).

5.15[3][b] Tax Protestors

The Commentary to section 2T1.9 makes clear that some acts by tax protestors may warrant
an enhancement under the specific offense characteristic provided in section 2T1.9(b)(2).

Subsection (b)(2) provides an enhancement where the conduct was
intended to encourage persons, other than the participants directly
involved in the offense, to violate the tax laws (e.g., an offense
involving a "tax protest” group that encourages persons to violate the
tax laws, or an offense involving the marketing of fraudulent tax
shelters or schemes).

Thus, conspiracies, including tax protest groups, which commit acts designed to encourage others

to violate the tax laws will recelve atwo-level sentencing increase.
5.15[3][c] Incomefrom Criminal Activity

Section 2T1.1(b)(1) provides for atwo-level enhancement "[i]f the defendant failed to report
or to correctly identify the source of income exceeding $10,000 in any year from criminal activity."
Prior to the amendments of November 1, 1993, "criminal activity" was defined as "any conduct
congtituting a criminal offense under federa, state or local law." The commentary to section 2T1.1

now provides, however, that "'criminal activity' means any conduct constituting a criminal  offense
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under federal, state, local, or foreign law.” USSG 8§2T1.1, comment. (n.3). Presumably, this
amendment was in response to the Ninth Circuit's opinion in United States v. Ford, 989 F.2d 347
(9th Cir. 1993), holding that a court could not increase a defendant's base offense level pursuant to

section 2T1.2(b)(1) for failure to report income derived from criminal activity in Canada

1.. To determine which version of a particular Guideline was effective on a specific date, refer to
the "Historical Note" at the end of the applicable Guiddline. It will state the effective date of that
Guideline and give reference to earlier versons which are reprinted in Appendix C of the
Sentencing Guidelines.

2.. See Section 5.11[2], infra.

3.. Magor changes to the definition of "tax loss' went into effect on November 1, 1993. See
Section 5.15, infra. Because those changes are so recent, there is little case law applying the new
guidelines. Consequently, most of the ensuing discussion deals with the guidelines as they existed
prior to the November 1, 1993, amendments. In many cases, the guidelines that antedate November
1, 1993, will be the ones applied in any event because of ex post facto considerations.

. Seen.3, supra.

. But seen.3, supra.

. But seen.3, supra.

. But seen.3, supra.

. See Section 17.09 of this Manual.

©ooN O A

But see n.3, supra.

10.. Effective November 1, 1992, the guidelines were amended to permit the sentencing court to
reduce the offense level by three levels if two conditions are present: (a) the offense level is 16 or
greater; and (b) the defendant has assisted authorities in the investigation or prosecution of his own
misconduct. USSG §3E1.1(b).

11.. In making any evaluation on whether to make a downward departure, the court considers “the
significance and usefulness of the defendant's assistance, taking into consideration the government's
evaluation of the assistance rendered.” USSG 8§ 5K1.1. Thus, when the defendant's assistance in an
investigation became almost useless when the target of the investigation died, the court was within
its discretion to consider that fact in determining the extent of any departure. United States v.
Spiropoulos, 976 F.2d 155, 162 (3d Cir. 1992).

12..

On October 12, 1993, Attorney General Reno issued a "bluesheet” intended to provide

guidance with respect to 9-27.130; 9-27.140; 9-27.300 and 9-27.400 concerning Principles of
Federal Prosecution. The "bluesheet" informs prosecutors that:

[1]n determining the most serious offense that is consistent with the nature of the

defendant's conduct . . . it is appropriate [to consider] such factors as the sentencing
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guideline range yielded by the charge, whether the penalty yielded by such sentencing range
(or potential mandatory minimum charge, if applicable) is proportional to the seriousness of
the defendant's conduct, and whether the charge achieves such purposes of the criminal law
as punishment, protection of the public, specific and general deterrence, and rehabilitation.
Note that these factors may also be considered by the attorney for the government when
entering into plea agreements.

Attorney General Reno, Memorandum dated October 12, 1993, affecting USAM § 9-27.000
regarding Principles of Federal Prosecution (emphasis added).

13.. Although it is not mandatory, the Tax Division strongly urgesthat any plea agreement in atax
case include these admissions and agreements.

14.. For example, atax loss of more than $10,000 in the Tax Tablein effect prior to November 1,
1993, is alevel 9 with a sentencing range of 4-10 months. Under the Tax Table which went into
effect on November 1, 1993, a tax loss of over $8,000 but less than $13,500 is a level 10 with a
sentencing range of 6-12 months.

15.. Itisthe position of the Tax Division that the defendant should not be permitted to rely on this
language to support the introduction of information tending to show that there was no actual tax
loss. "Tax loss' isaterm of art in the guidelines and the term should not be used interchangeably in
one provision to mean both actual tax loss and some other amount. In other words, the language
"unless a more accurate determination of the tax |oss can be made” (see USSG § 2T1.1(c), Note (a))
does not mean the defendant can introduce evidence to show that there was no actual tax loss, but
only that information can be provided which establishes that the calculated amount was not the
amount that was "the object of the offense.” For example, a defendant should not be entitled to
come in and show that he had deductions which he forgot to claim.
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6.0 VENUE
6.01 GENERALLY
6.01]1] Constitutional and Statutory Provisions

The Constitution and the federa laws of the United States grant defendants in crimina
cases the right to be tried in the judicia district in which their offenses occurred. United States v.
Maldonado-Rivera, 922 F.2d 934, 968 (2d Cir. 1990), cert. denied, 111 S. Ct. 2811 (1991); United
States v. Griley, 814 F.2d 967, 973 (4th Cir. 1987); United States v. Bryan, 896 F.2d 68, 72
(5th Cir. 1990); United Statesv. Felak, 831 F.2d 794, 798 (8th Cir. 1987).

Two provisionsin the U.S. Congtitution address this guarantee. Articlelll, section 2 of the
U.S. Congtitution states: "Thetrial of all Crimes. . . shall be held in the State where the said Crimes
shal have been committed.” U.S. Const. art. 1ll, 82. The Sixth Amendment amplifies this
guarantee and provides.

In al criminal prosecutions, the accused shall enjoy the right to a
speedy and public trid, by an impartial jury of the State and district
wherein the crime shall have been committed.

U.S. Const. amend. VI.
Rule 18 of the Federa Rules of Criminal Procedure also provides for this guarantee:

Except as otherwise permitted by statute or by these rules, the
prosecution shall be had in a district in which the offense was
committed.

Thus, the generd rule is that a defendant in a crimina trial has the right to be tried in the
district where the offense took place. An "exception" exists, however, for "continuing offenses’
which are begun in one district and completed in another. United States v. Sutsky, 487 F.2d 832,
839 (2d Cir. 1973), cert. denied, 416 U.S. 937 (1974). In these circumstances, the continuing
offenses statute, 18 U.S.C. §3237(a), applies. This statute provides:
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Except as otherwise expressy provided by enactment of Congress,
any offense against the United States begun in one district and
completed in another, or committed in more than one district, may
be inquired of and prosecuted in any district in which the offense
was begun, continued, or completed.

18 U.S.C. § 3237(a) (1988). Thus, under this statute the government has the option of prosecuting
an offense in any digtrict in which criminal activity took place. United States v. Marchant,
774 F.2d 888, 891 (8th Cir. 1985), cert. denied, 475 U.S. 1012 (1986).

While defendants have the right to be tried in the district where the offense took place, they
do not have aright to tria in a particular division within that district. 1n re Chesson, 897 F.2d 156,
158 (5th Cir. 1990). Rather, the courts apply a balancing test which weighs the convenience of the
defendant and witnesses with the prompt administration of justice. 897 F.2d at 159.

6.01[2] Policy Considerations

Prosecutors should be aware that it is the policy of the Department of Justice to generaly
attempt to establish venue for a criminal tax prosecution in the judicia district of the taxpayer's
residence or principa place of business because prosecution in that judicia district usually has the
most significant deterrent effect.

6.02 PROOF OF VENUE
6.02[1] Government's Burden

The government has the burden of proving venue as to each count charged against the
defendant. United States v. Maldonado-Rivera, 922 F.2d 934, 968 (2d Cir. 1990), cert. denied,
111 S. Ct. 2811 (1991). Venue, however, is not an essential element of the government's case
because failure to establish this element does not impact on the guilt or innocence of the defendant.
United States v. Griley, 814 F.2d 967, 973 (4th Cir. 1987); United States v. Netz, 758 F.2d 1308,
1311 (7th Cir. 1987); United States v. Kaytso, 868 F.2d 1020, 1021 (9th Cir. 1988).
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Asaresult, unlike other elements of a crime which must be established beyond a reasonable
doubt, venue need only be proved by a preponderance of the evidence. Maldonado-Rivera,
922 F.2d at 968; Griley, 814 F.2d at 973; United States v. Bryan, 896 F.2d 68, 72 (5th Cir. 1990);
United States v. Marrinson, 832 F.2d 1465, 1475 (7th Cir. 1987); United States v. Delgado,
914 F.2d 1062, 1064 (8th Cir. 1990). Moreover, venue may be established either by direct or
circumstantial evidence. Griley, 814 F.2d at 973; Marrinson, 832 F.2d at 1475; Netz, 758 F.2d at
1311.

6.02[2] Waiver of Improper Venue

The issue of improper venue may be waived if not timely raised by the defense. United
States v. Netz, 758 F.2d 1308, 1311 (8th Cir. 1985). Generaly, where venue is improper on the
face of an indictment, venue objections are waived if not made prior to trial. United Statesv. Black
Cloud, 590 F.2d 270, 272 (8th Cir. 1979). However, where the indictment contains a proper
allegation of venue so that a defendant has no notice of a defect until the government rests its case,

an objection istimely if made at the close of evidence. Id.
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6.03 VENUE IN TAX PROSECUTIONS
6.03[1] 26 U.S.C. § 7201: Tax Evasion

The courts have recognized that the crime of willfully attempting to evade or defeat a tax
liability is a "continuing offense” within the meaning of 18 U.S.C. § 3237(a). United States v.
Slutsky, 487 F.2d 832, 839 (2d Cir. 1973), cert. denied, 416 U.S. 937 (1974); United States v.
Felak, 831 F.2d 794, 799 (8th Cir. 1987); United States v. Marchant, 774 F.2d 888, 891 (8th Cir.
1985), cert. denied, 475 U.S. 1012 (1986). As such, venue is proper in a section 7201 prosecution
in any district where an act in furtherance of the crime was committed. Thiswould include districts
where the return was prepared, signed, mailed or filed. Sutsky, 487 F.2d at 839; Felak, 831 F.2d at
799; Marchant, 774 F.2d at 891. In cases where a return was not filed, it would include districts
where the affirmative acts of evasion took place. Slutsky, 487 F.2d at 839; Felak, 831 F.2d at 799,
Marchant, 774 F.2d at 891.

Notwithstanding the above rule, prosecutors should be aware of 18 U.S.C. § 3237(b), which
provides that a defendant charged under section 7201 has the right to remove the case to the district
where the defendant resided at the time the offense was committed if venue is based solely on a
mailing to the IRS. 18 U.S.C. § 3237(b) (1988). See Section 6.04[1], infra. For a more detailed

discussion of venue in section 7201 cases, see Section 8.07, infra.
6.03[2] 26 U.S.C. § 7203: FailuretoFile

Failuretofile atax returnisacrime of omission. The place of venue for crimes of omission
is any district where the duty could have been performed. United States v. Clines, 958 F.2d 578,
583 (4th Cir.), cert. denied, 112 S. Ct. 2994 (1992); United States v. Garman, 748 F.2d 218, 219
(4th Cir. 1984), cert. denied, 470 U.S. 1005 (1985).

Section 6091 of Title 26 sets forth the places for filing individua income tax returns.
Generdly, areturn must be filed either: (1) "in the internal revenue district in which is located the
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legal residence . . . of the person making the return; or (2) "at a service center serving the internal
revenue district referred to [above]." 26 U.S.C. 8 6091(b)(1)(A) (1988). Thus, venue in a section
7203 prosecution is proper in either the district of residence or the district where the service center
islocated. Clines, 958 F.2d at 583; Garman, 748 F.2d at 219.

Notwithstanding the above rule, prosecutors should be aware of 18 U.S.C. § 3237(b), which
provides that a defendant charged under section 7203 has the right to remove the case to the district
where the defendant resided at the time the offense was committed. 18 U.S.C. § 3237(b) (1988).
See Section 6.04[1], infra. For a more detailed discussion of venue in section 7203 cases, see
Section 10.04[ 7], infra.

6.03[3] 26 U.S.C. § 7206(1): File False Tax Return

The courts have recognized that the crime of willfully making or subscribing a false tax
return is a "continuing offense” within the meaning of 18 U.S.C. §3237(a). United States v.
Slutsky, 487 F.2d 832, 839 (2d Cir. 1973), cert. denied, 416 U.S. 937 (1974). As such, venue is
proper in a section 7206(1) prosecution in any district where the false return was prepared and
signed, even if filed and received elsewhere. United States v. Rooney, 866 F.2d 28, 31 (2d Cir.
1989); Slutsky, 487 F.2d at 839; United States v. Marrinson, 832 F.2d 1465, 1475 (7th Cir. 1987).
Venueisaso proper where the return wasfiled. Rooney, 866 F.2d at 31; Slutsky, 487 F.2d at 839.

Similarly, venue is proper in the district where the return preparer received information
from the taxpayer, even though the taxpayer may have signed and filed the return in other districts.
Rooney, 866 F.2d at 31.

Notwithstanding the above rules, prosecutors should be aware of 18 U.S.C. § 3237(b),
which provides that a defendant charged under section 7206(1) has the right to remove the case to
the district where the defendant resided at the time the offense was committed where venue is based
solely on amailing to the IRS. 18 U.S.C. § 3237(b) (1988). See Section 6.04[1], infra. For amore

detailed discussion of venuein section 7206(1) cases, see Section 12.11, infra.
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6.03[4] 26 U.S.C. § 7206(2): Aid in Preparation of False Return

The courts have recognized that the crime of willfully aiding and assisting in the preparation
of afalse tax return is a "continuing offense" within the meaning of 18 U.S.C. § 3237(a). United
States v. Hirschfeld, 964 F.2d 318, 321 (4th Cir. 1992), cert. denied, 113 S. Ct. 1067 (1993);
United States v. Bryan, 896 F.2d 68, 72 (5th Cir. 1990). As such, venue is proper in a section
7206(2) prosecution in any district where the false return was prepared and signed, even though
filed in another district. Hirschfeld, 964 F.2d at 321; Bryan, 896 F.2d at 72. Similarly, venue is
proper in the district where the false return was filed. In addition, venue is proper in any district
where the acts of aiding and assisting took place. Hirschfeld, 964 F.2d at 321; Bryan, 896 at 72.

Notwithstanding the above rules, prosecutors should be aware of 18 U.S.C. §3237(b),
which provides that a defendant charged under section 7206(2) has the right to remove the case to
the district where the defendant resided at the time the offense was committed where venue is based
solely on amailing to the IRS. 18 U.S.C. 8 3237(b) (1988). See Section 6.04[1], infra. For amore

detailed discussion of venue in section 7206(2) cases, see Section 13.08, infra.

6.04 REMOVAL TO DISTRICT OF RESIDENCE
6.04{1] Section 3237(b)

Section 3237(a) of Title 18 is the federa "continuing offenses’ statute and alows the
government certain discretion in establishing venue. Under section 3237(b), however, certain
income tax violations are not subject to this discretion. Rather, the defendant is given the option to
transfer venue to the district where he or she resided at the time the offense was committed.
Section 3237(b) provides:

Notwithstanding subsection (a), where an offense is described in
section 7203 of the Interna Revenue Code, or where venue for
prosecution of an offense described in . . . section 7201 or 7206(1),
(2) or (5) . . . isbased solely on the mailing to the Internal Revenue
Service, and prosecution is begun in ajudicial district other than the
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judicia district in which the defendant resides, he may upon motion
filed in the district in which the prosecution is begun, elect to betried
in the district in which he was residing at the time the alleged offense
was committed: Provided, That the motion is filed within twenty
days after arraignment of the defendant upon indictment or
information.

18 U.S.C. §3237(b) (1988). Thus, under section 3237(b), prosecutions under 26 U.S.C. 88§ 7201,
7203, 7206(1), (2) or (5) may be subject to removal by the defendant, provided a motion is made
within twenty days of arraignment.

Application of subsection (b) requires that the venue for offenses under Section 7201 or
7206(1), (2) or (5) be based solely on a mailing to the Internal Revenue Service. United States v.
Melvan, 676 F. Supp. 997, 1001-02 (C.D. Ca. 1987). This means the defendant has the right to
transfer venue unless the government can establish contact within the designated district by means
other than amailing. United States v. Humphreys, 982 F.2d 254, 260 (8th Cir. 1992), cert. denied,
114 S. Ct. 61 (1993).

Subsection (b)'s mailing requirement does not apply to failure to file prosecutions under
section 7203. In these cases, the defendant has the absolute right to transfer venue if the designated
district was not the defendant's place of residence at the time the crime was committed. United
Statesv. U.S. Digtrict Court, 693 F.2d 68, 70 (9th Cir. 1982).

6.04[2] Rule21(b)

Rule 21(b) of the Federal Rules of Crimina Procedure provides an aternate basis for
transfer of venue by the defendant. United States v. Benjamin, 623 F. Supp. 1204, 1211 (D.D.C.
1985). Therule provides:

For the convenience of parties and witnesses, and in the interests of
justice, the court upon motion of the defendant may transfer the
proceeding as to that defendant or any one or more of the counts
thereof to another district.

Fed. R. Crim. P. 21(b).
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The Supreme Court in Platt v. Minnesota Mining & Mfg. Co., 376 U.S. 240 (1964),
analyzed the factors relevant to a Rule 21(b) transfer decision. These factors included: (1) location
of the defendants; (2) location of possible witnesses; (3) location of events likely to be in issue;
(4) location of documents and records likely to be involved; (5) disruption of defendant's business;
(6) expense to the parties; (7) location of counsel; (8) accessibility of the place of trial; (9) docket
condition of each digtrict; and (10) specia considerations unique to the case. 376 U.S. at 243-44.

In exercising the discretion afforded the government to place venue in a particular district,

prosecutors should be cognizant of the factors enumerated above and the possibility of transfer
under Rule 21(b).
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7.00 STATUTE OF LIMITATIONS
7.01 GENERALLY
7.01[1] Statutory Provisions

This section gives a general overview of statute of limitations issues in criminal tax cases.
For a more detailed discussion of a specific offense, reference should be made to the applicable
chapter in thisManual.

Section 6531 of Title 26 controls the statute of limitations periods for most crimina tax
offenses. This statute provides:

No person shall be prosecuted, tried, or punished for any of the various offenses
arisng under the internal revenue laws unless the indictment is found or the
information instituted within 3 years next after the commission of the offense,
except that the period of limitations shall be 6 years --

(@D} for offenses involving the defrauding or attempting to
defraud the United States or any agency thereof, whether by
conspiracy or not, and in any manner;

2 for the offense of willfully attempting in any manner to evade
or defeat any tax or the payment thereof;

3 for the offense of willfully ading or asssting in, or
procuring, counseling, or advising, the preparation or presentation
under, or in connection with any matter arising under, the internal
revenue laws, of a false or fraudulent return, affidavit, clam, or
document (whether or not such falsity or fraud is with the knowledge
or consent of the person authorized or required to present such
return, affidavit, claim or document);

4) for the offense of willfully failing to pay any tax, or make any
return (other than a return required under authority of part Il of
subchapter A of chapter 61) at the time or times required by law or
regulations,

) for offenses described in sections 7206(1) and 7207 (relating
to false statements and fraudulent documents);

(6) for the offense described in section 7212(a) (relating to
intimidation of officers and employees of the United States);

@) for offenses described in section 7214(a) committed by
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officers and employees of the United States; and

(8 for offenses arising under section 371 of Title 18 of the
United States Code, where the object of the conspiracy is to attempt
in any manner to evade or defeat any tax or the payment thereof.

Thus, under section 6531, the genera ruleisthat athree-year statute of limitations exists for
Title 26 offenses. However, a six-year period applies to certain excepted offenses. Section 6531
switches back and forth between enumerating the exception by specific Code reference and by a
description of the offense. For example, 26 U.S.C. 88 7206(1), 7202, 7212(a) and 7214(a), and
18 U.S.C. 8371 (conspiracy to evade taxes), are al specifically designated by code section as
falling within the six-year exception. Failure to file an income tax return and failure to pay atax,
26 U.S.C. § 7203, however, are designated by description rather than code section.

Generdly, the statute of limitations begins to run when an offense is completed. Toussiev.
United States, 397 U.S. 112, 115 (1970). Prosecutors should be aware that not all tax offenses are
completed upon the filing of atax return. For example, in atax evasion case where the affirmative
act of evasion is a subsequent false statement to IRS agents, the crime is completed at the time the
false statement is made, not when the falsereturn isfiled. United States v. Goodyear, 649 F.2d 226
(4th Cir. 1981). Consequently, careful examination of the various elements is required to determine

when a specific tax offense is completed.
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7.01[2] Limitations Periodsfor Common Tax Offenses

STATUTE OF LIMITATIONS

Description of Code Section Statute of Code Section
Offense Limitations

Tax Evasion 26 U.S.C. § 7201 6 years 26 U.S.C. §6531(2)
Failureto Collect, 26 U.S.C. § 7202 6 years ! 26 U.S.C. §6531(4)
Account For or Pay

Over O

Failure to Pay Tax 26 U.S.C. § 7203 6 years 26 U.S.C. §6531(4)
FaluretoFilea 26 U.S.C. § 7203 6years” 26 U.S.C. §6531(4)
Return

Failureto Keep 26 U.S.C. §7203 3years 26 U.S.C. §6531
Records

Failure to Supply 26 U.S.C. § 7203 3years 26 U.S.C. §6531
Information

Supply Fase 26 U.S.C. § 7205 3years 26 U.S.C. §6531
Withholding

Exemption Certificate

File False Tax Return | 26 U.S.C. § 7206(1) 6 years 26 U.S.C. §6531(5)
Aidor Assistin 26 U.S.C. § 7206(2) 6 years 26 U.S.C. §6531(3)
Preparation of False

Tax Return

Deliver or Disclose 26 U.S.C. 8§ 7207 6 years 26 U.S.C. 8§6531(5)

1 A number of exceptions exist to the six-year rule. Section 6531(4) exempts returns which are
required to be filed under part 11l of subchapter A of chapter 61. Part Il refers to information
returns required to be filed under 26 U.S.C. 88 6031-6060, and includes, for example, partnership
returns, returns of exempt organizations, subchapter S returns, estate returns and trust returns. Part
[11 dso includes returns relating to cash received in trade or business (Form 8300). Reference
should be made to these specific Code provisions for a more detailed discussion of applicable
limitations periods.
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False Document

Attempt to Interfere
With Administration
of Internal Revenue
Laws

26 U.S.C. § 7212(a)

6 years

26 U.S.C. § 6531(6)

Conspiracy to
Commit Tax Evasion

18U.SC. 8371

6 years

26 U.S.C. § 6531(8)

Conspiracy to
Defraud the Internal
Revenue Service

18U.SC. 8371

6 years

26 U.S.C. § 6531(1)

False Claim for
Refund

18 U.S.C. § 286/287

Syears

18 U.S.C. §3282

False Statement

18 U.S.C. §1001

Syears

18U.S.C. §3282

2 Section 7212(a) refers to two types of offenses: (1) impeding employees of the United States
acting in an officia capacity; and (2) impeding the administration of the Internal Revenue laws.
Section 6531(6) applies the six-year limitations period to the first prong of section 7212(a), not the
second prong. Nonetheless, the Tax Divison believes the six-year limitations period applies to
offenses under the second prong of section 7212(a) pursuant to 26 U.S.C. § 6531(1). This section's
broad description of "offenses involving the defrauding or attempting to defraud the United States
or any agency thereof, whether by conspiracy or not, and in any manner" encompasses the conduct
prohibited under section 7212(a)'s second clause. Reference should be made to the discussion of
thisissue in the chapter dealing with Section 7212(a). See Chapter 17.00, infra.
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7.02 TRIGGERING OF STATUTE OF LIMITATIONS
7.02[1] Filing aFalse Tax Return
7.02[1][a] General Rule

The generd rule is that the statute of limitations for the filing of a false tax return starts on
the day the return is filed. United States v. Habig, 390 U.S. 222, 223 (1968). Seealso United
States v. Kelly, 864 F.2d 569, 574 (7th Cir.), cert. denied, 493 U.S. 811 (1989); United States v.
Marrinson, 832 F.2d 1465, 1475-76 (7th Cir. 1987). However, if the return is filed early (i.e,
before the statutory due date), the statute of limitations does not start to run until the statutory due
date. 26 U.S.C. 8§ 6513(c)(1) (1988). Seealso Habig, 390 U.S. at 225. For example, if atax return
that is due to be filed on April 15, 1992, isfiled early on January 26, 1992, the statute of limitations
on the return would not begin to run until April 15, 1992.

Conversdly, if a return is filed late (i.e., after the statutory due date), the statute of
limitations begins running the day the return was filed. Habig, 390 U.S. at 225. Thus, if areturn
that was due on April 15, 1992, was filed late on June 1, 1992, the statute of limitations commences
onJune 1, 1992.

In cases where an extension of time to file at a later date has been obtained, the statute of
limitations begins to run from the date the return was filed, regardless of whether it was filed before
or after the extension date. Habig, 390 U.S. at 225-27. Thus, where a return due on April 15,
1992, is granted an extension to August 15, 1992, and actualy filed on August 1, 1992, the statute
of limitations begins to run on August 1, 1992. Similarly, if the extension is to August 15, 1992,
and thereturn isfiled October 1, 1992, the statute of limitations begins to run on October 1, 1992.

The statutory due date for filing a return depends upon the type of tax and the return
involved. Section 6072 of Title 26 sets out the statutory due dates for the filing of various tax
returns. Individual income tax returns made on a calendar year basis are due on April 15th of the
following year. 26 U.S.C. § 6072(a) (1988). Returns made on afiscal basis are due on the fifteenth
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day of the fourth month of the following fiscal year. 26 U.S.C. 8§ 6072(a) (1988). Corporate returns
made on a calendar year basis are due on March 15th of the following year. 26 U.S.C. 8 6072(b)
(1988). Corporate returns made on afiscal basis are due on the fifteenth day of the third month of
the following fiscal year. 26 U.S.C. § 6072(b) (1988).

7.02[1][b] Definition of Timely Filed

A tax return is generally considered timely filed when it is received by the Internal Revenue
Service on or before the due date of the return. Typically, when areturn isreceived on or before the
statutory due date, it is not date stamped. However, in cases where a return is filed after the
statutory due date, the return is date stamped on the date received by the Service Center. This date
then becomes the date of filing for statute of limitation purposes.

Prosecutors should be aware of the timely filed/timely mailed exception. Section 7502 of
Title 26 alows the date of mailing by the taxpayer (as opposed to the date of receipt by the Internal
Revenue Service) to be the date of filing where: (1) the return is sent by U.S. Mail and contains a
U.S. postmark on or before the statutory due date; (2) the return is deposited in the mail addressed
to the appropriate IRS office with postage prepaid; and (3) the return is delivered to the IRS after
the dateit wasdue. 26 U.S.C. § 7502 (1988).

In these circumstances, the return may be date stamped after the statutory due date and till
deemed timely filed under section 7502.
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7.02[2] FailingtoFileaTax Return

Generdly, the statute of limitations does not begin to run until the crime is complete.
Toussiev. United States, 397 U.S. 112, 115 (1970). In cases where the defendant has failed to file
a tax return, the statute of limitations begins to run when the return is due. Phillips v. United
States, 843 F.2d 438, 443 (11th Cir. 1988). For example, if atax return that is due to be filed on
April 15, 1992, is not filed by the defendant, the statute of limitations on the return would not begin
to run until April 15, 1992,

If a defendant has obtained an extension of time to file a tax return, there is no duty to file
until the extension date. Phillips, 843 F.2d at 442-43. Thus, if a defendant obtains an extension to
filefrom April 15, 1992, to August 15, 1992, and failsto fileon
the extension date, the statute of limitations would begin to run on August 15, 1992.

Section 6081 of Title 26 governs extensions. The IRS regulations for section 6081 detail
the application procedures and extension times for filing various returns. Treas. Reg. 8§ 1.6081-1, et
seg. (26 C.,F.R.) Generdly, the regulations provide for an automatic four-month extension of time
for filing individual incometax returns. Treas. Reg. § 1.6081-4(a)(1). Prosecutors should be aware
that taxpayers cannot extend their time to pay, only their time to file. Treas. Reg. § 1.6081-4(b).
Thus, an extension request is valid only when accompanied with payment of the taxpayer's
estimated tax liability. Treas. Reg. § 1.6081-4(a)(4).

7.02[3] Tax Evasion

In order to commit tax evasion, the defendant must commit some affirmative act to evade a
tax. While this act most often is the filing of a false tax return, it may aso be "any conduct the
likely effect of which would be to mislead or conceal." Spies v. United States, 317 U.S. 492, 499
(1943).

The generd rule isthat the statute of limitations for tax evasion begins to run on the date the
last affirmative act took place or the statutory due date of the return, whichever is later. United
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States v. Beacon Brass Co., 344 U.S. 43, 46 (1952); United States v. DiPetto, 936 F.2d 96, 97
(2d Cir.), cert. denied, 112 S. Ct. 193 (1991); United States v. Payne, 978 F.2d 1177, 1179
(10th Cir. 1992), cert. denied, 113 S. Ct. 2441 (1993).

Thus, in cases where the affirmative act of evasion is the filing of a false tax return, the
statute of limitations begins to run on the date the return isfiled or the statutory due date, whichever
is later. Beacon Brass Co., 344 U.S. at 46. Prosecutors should be aware of the applicable early
filing, late filing and extension filing rules enumerated in section 7.02[ 1][d], supra.

Additionally, in cases where afase return isfiled coupled with an affirmative act of evasion
after the filing date, the statute of limitations commences on the date the last affirmative act took
place or the statutory due date, whichever islater. Beacon Brass Co., 344 U.S. at 46; United States
v. Ferris, 807 F.2d 269, 271 (1st Cir. 1986), cert. denied, 480 U.S. 950 (1987); United States v.
Trownseall, 367 F.2d 815, 816 (7th Cir. 1966). For example, if afalse 1991 tax return istimely filed
on April 15, 1992, and the defendant engages in further affirmative acts of evasion (e.g., lying to
agents of the IRS) on September 15, 1993, regarding his 1991 taxes, the statute of limitations would
begin to run on September 15, 1993.

Further, in cases where no return is filed and some other act constitutes the affirmative act
of evasion, the statute of limitations begins to run on the date the last affirmative act took place or
the statutory due date of the return, whichever is later. DiPetto, 936 F.2d at 97; United States v.
Williams, 928 F.2d 145, 149 (5th Cir.), cert. denied, 112 S. Ct. 58 (1991); Payne, 978 F.2d at 1179;
United Statesv. Winfield, 960 F.2d 970, 973-74 (11th Cir. 1992).

For example, if 21991 tax return that is due to be filed on April 15, 1992, is not filed by the
defendant, and the defendant had committed an act of evasion (e.g., filing a fase Form W-4
exemption certificate) on June 6, 1991, relating to his 1991 taxes, the statute of limitations would
commence on April 15, 1992. Conversdly, if a 1991 tax return that is due to be filed on April 15,
1992, isnot filed by the defendant, and the defendant had committed an act of evasion (e.g., lying to
agents of the IRS) on December 1, 1993, relating to his 1991 taxes, the statute of limitations would



July 1994 STATUTE OF LIMITATIONS

commence on December 1, 1993.
7.02[4] Conspiracy

The statute of limitations for a conspiracy to evade taxes under the offense clause of section
371issix years. Similarly, the statute of limitations for aKlein conspiracy under the defraud clause
of section 371 is six years. Both of these offenses are controlled by 26 U.S.C. §6531.
Occasionally, defendants charged with atax conspiracy under section 371 will argue that afive-year
statute of limitations should apply to section 371, pursuant to 18 U.S.C. § 3282, which is the
general limitations statute for Title 18 offenses. The courts have routinely rejected this position and
affirmed the application of the six-year limitations period to tax conspiracies. See United States v.
Aracri, 968 F.2d 1512, 1517 (2d Cir. 1992); United States v. Vogt, 910 F.2d 1184, 1201 (4th Cir.
1990), cert. denied, 498 U.S. 1083 (1991); United States v. Lowder, 492 F.2d 953, 955-56
(4th Cir.), cert. denied, 419 U.S. 1092 (1974); United States v. Fruehauf, 577 F.2d 1038, 1070
(6th Cir.), cert. denied, 439 U.S. 953 (1978); United States v. White, 671 F.2d 1126, 1133-34
(8th Cir. 1982); United States v. Pinto, 838 F.2d 426, 435 (10th Cir. 1988); United States v.
Brunetti, 615 F.2d 899, 901 (10th Cir. 1980); United States v. Waldman, 941 F.2d 1544, 1548
(11th Cir. 1991), cert. denied, 112 S. Ct. 2938 (1992).

The statute of limitations in a conspiracy begins to run from the last overt act proved.
Grunewald v. United States, 353 U.S. 391, 397 (1957). The government, however, is not required
to prove that each member of a conspiracy committed an overt act within the statute of limitations.
Hyde v. United States, 225 U.S. 347, 369-70 (1912). Seealso United States v. Read, 658 F.2d
1225, 1234 (7th Cir. 1981) (interpreting the Hyde decision). Once the government shows a
member joined the conspiracy, their continued participation in the conspiracy is presumed until the
object of the conspiracy has been achieved. See, e.g., United States v. Juodakis, 834 F.2d 1099,
1103 (1st Cir. 1987); United States v. Barsanti, 943 F.2d 428, 437 (4th Cir. 1991), cert. denied,
112 S. Ct. 1474 (1992); United States v. Krasn, 614 F.2d 1229, 1236 (9th Cir. 1980); United States
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v. Finestone, 816 F.2d 583, 589 (11th Cir.), cert. denied, 484 U.S. 948 (1987).

However, a showing of withdrawa before the limitations period (i.e., more than 6 years
prior to the indictment where the limitations period is 6 years) is a complete defense to conspiracy.
Read, 658 F.2d at 1233. The defendant carries the burden of establishing this affirmative defense.
Juodakis, 834 F.2d at 1102-03; United States v. Borelli, 336 F.2d 376, 385 (2d Cir. 1964), cert.
denied, 379 U.S. 960 (1965); United States v. Lash, 937 F.2d 1077, 1083 (6th Cir.), cert. denied,
112 S. Ct. 397 (1991); United States v. Boyd, 610 F.2d 521, 528 (8th Cir. 1979), cert. denied,
444 U.S. 1089 (1980); Krasn, 614 F.2d at 1236; United States v. Parnell, 581 F.2d 1374, 1384
(10th Cir. 1978), cert. denied, 439 U.S. 1076 (1979); Finestone, 816 F.2d at 589. But see Read,
658 F.2d at 1236 (burden of production on defendant, burden of persuasion remains on government
to negate withdrawal defense); United States v. Jannoti, 729 F.2d 213, 221 (3d Cir.), cert. denied,
469 U.S. 880 (1984) (initia burden on defense, then shifted to government); United States v. West,
877 F.2d 281, 289 (4th Cir.), cert. denied, 493 U.S. 860 (1989) (government retains burden of
persuasion); United States v. MMR Corp., 907 F.2d 489, 501 (5th Cir. 1990) (burden is two step
process on defense and government); Model Criminal Jury Instructions for the Ninth Circuit,
§8.05D (1992) (following Read).

The courts have held that mere cessation of activity is insufficient to prove withdrawal.
Rather, some sort of affirmative action to defeat the object of the conspiracy is required. See
Juodakis, 834 F.2d at 1102; Lash, 937 F.2d at 1083; Krasn, 614 F.2d at 1236; United States v.
Gonzalez, 797 F.2d 915, 917 (10th Cir. 1986); Finestone, 816 F.2d at 589.

The government technically is not required to prove that each member of the conspiracy
committed an overt act within the statute period. However, in practice, the prosecutor should
critically review those conspirators whose membership predates the limitations period, and be

prepared to rebut awithdrawal defense coupled with a statute of limitations defense.
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7.03 TOLLING PROVISION: FUGITIVE OR OUTSIDE U.S.

Section 6531 of Title 26 containsits own tolling provision. The statute provides:

The time during which the person committing any of the various offenses arising
under the internal revenue laws is outside the United States or is a fugitive from
justice within the meaning of section 3290 of Title 18 of the United States Code,
shall not be taken as any part of the time limited by law for commencement of such
proceedings.

26 U.S.C. 86531 (1988). Thus, the statute of limitations in Title 26 cases can be tolled if the
defendant is outside the United States or isafugitive.

"Outside the United States’ and "fugitive from justice”" are interpreted in the digunctive.
Mere absence from the United States without any intent to become a fugitive is sufficient to toll the
statute of limitations. United States v. Marchant, 774 F.2d 888, 892 (8th Cir. 1985), cert. denied,
475 U.S. 1012 (1986).

For example, in Marchant, 774 F.2d at 892, the Eighth Circuit held that defendant's
eleven-day health and pleasure trip to Switzerland tolled the statute of limitations under 26 U.S.C.
86531. According to the court, under section 6531 persons are "outside the United States'
whenever they cannot be served with criminal process within the jurisdiction of the United States
under Rule 4(d)(2) of the Federal Rules of Criminal Procedure. Marchant, 774 F.2d at 892.

The "fugitive of justice" clause in section 6531 refers to 18 U.S.C. §3290. This statute
provides. "No statute of limitations shall extend to any person fleeing from justice” 18 U.S.C.
83290 (1988). The circuits are split as to the intent required under this statute. The District of
Columbia and Eighth Circuits have held that mere absence from the jurisdiction, regardless of
intent, is sufficient to toll the statute of limitations. 1n Re Assarsson, 687 F.2d 1157, 1162 (8th Cir.
1982); McGowen v. United States, 105F.2d 791, 792 (D.C. Cir.), cert. denied, 308 U.S. 552
(1939).

The First, Second, Fifth, Seventh and Ninth Circuits have held that intent to avoid arrest or
prosecution must be proved before section 3290 applies. Brouse v. United States, 68 F.2d 294, 296
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(1t Cir. 1933); Jhirad v. Ferrandina, 486 F.2d 442, 444-45 (2d Cir. 1973); Donnell v. United
States, 229 F.2d 560, 563-65 (5th Cir. 1956); United States v. Marshall, 856 F.2d 896, 897-900
(7th Cir. 1988); United States v. Wazney, 529 F.2d 1287, 1289 (9th Cir. 1976).

7.04 COMPLAINT TO EXTEND STATUTE OF LIMITATIONS

Section 6531 of Title 26 contains a mechanism for extension of the statute of limitations
period. The statute provides:

Where a complaint is instituted before a commissioner of the United States within
the period above limited, the time shall be extended until the date which is 9 months
after the date of the making of the complaint before the commissioner of the United
States.

26 U.S.C. 86531 (1988). Thus, the government may file a complaint within the limitations period
and effectively extend the statute period nine months.

However, section 6531 was not designed to grant the government greater time in which to
make acase. Jaben v. United States, 381 U.S. 214, 219 (1965). Rather, it wasintended to be used
in situations where the government has made its case within the limitations period but cannot obtain
an indictment within the limitations period because of the grand jury schedule. Jaben, 381 U.S. at
219-20. But see United Statesv. O'Neal, 834 F.2d 862, 865 (9th Cir. 1987) (investigation and case
preparation need not cease upon filing of complaint; whether government improperly invoked
extension is tested by sufficiency of the complaint at the preliminary hearing).

In Jaben, the Supreme Court addressed the requirements for a valid complaint under
section 6531. The Court held that a complaint must allege sufficient facts to support a probable
cause finding that a tax crime has been committed by the defendant. Jaben, 381 U.S. at 220.
Further, the government must fully comply with the complaint process and afford the defendant a
preliminary hearing. 381 U.S. at 220.

As a practical matter, a complaint should only be filed for the year in which the statute of

limitations would otherwise expire. This procedure will not preclude devel opment before the grand
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jury of counts for subsequent years in which the statute has not expired. Prosecutors should be
aware, however, that the filing of a complaint may trigger the Speedy Tria Act as to the charge
which is the subject of the complaint and, as a practical matter, may shorten the time within which

the government can act on the remaining tax years under investigation. See 18 U.S.C. § 3161(b).

7.05 SUSPENSION OF STATUTE: SUMMONS ENFORCEMENT

Section 7609(e)(1) of Title 26 provides for the suspension of the statute of limitations in
certain types of summons enforcement proceedings. This statute provides:

If any person takes any action as provided in subsection (b) [intervenes] and such
person is the person with respect to whose liability the summons is issued (or is the
agent, nominee, or other person acting under the direction or control of such
person), then the running of any period of limitations . . . under section 6531
(relating to crimina prosecutions) with respect to such person shall be suspended
for the period during which a proceeding, and appeals therein, with respect to the
enforcement of such summonsis pending.

26 U.S.C. § 7609(e)(1) (1988).

It is beyond the scope of this Manual to treat in detail the nuances of summons enforcement
proceedings. Any reliance on the suspension issue in this area requires a thorough analysis of
section 7609, and particular care must be taken in measuring and documenting any period for which

the statute of limitations is suspended.

1. There is a difference of opinion as to the limitations period for section 7202 offenses. The
Second and Tenth Circuits hold that a six-year statute of limitations period applies. United Statesv.
Musacchia, 900 F.2d 493, 500 (2d Cir. 1990), cert. denied, 111 S. Ct. 2887 (1991); United States v.
Porth, 426 F.2d 519, 521-22 (10th Cir.), cert. denied, 400 U.S. 824 (1970). At least one district
court has held that a three-year limitations period applies. United States v. Block, 497 F. Supp. 629,
630-32 (N.D. Ga.), aff'd, 660 F.2d 1086 (5th Cir. 1980). The Tax Division takes the position that
the Second and Tenth circuits are correct, and that the six-year limitations period under 26 U.S.C.
8§ 6531(4) appliesto section 7202.
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8.00 ATTEMPT TO EVADE OR DEFEAT TAX
8.01 STATUTORY LANGUAGE: 26 U.S.C. §7201
§7201. Attempt to evade or defeat tax

Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title or the payment thereof shal, in addition to other pendties
provided by law, be guilty of afelony and, upon conviction thereof, shall be fined*
not more than $100,000 ($500,000 in the case of a corporation), or imprisoned not
more than 5 years, or both, together with the costs of prosecution.

*For offenses committed after December 31, 1984, trﬁ Criminal Fine
Enforcement Act of 1984 (P.L. 98-596) enacted 18 U.S.C. 8§ 3623 ™ which increased
the maximum permissible fines for both misdemeanors and felonies. For the felony
offenses set forth in section 7201, the maximum permissible fine for offenses
committed after December 31, 1984, is a least $250,000 for individuas and
$500,000 for corporations. Alternatively, if any person derives pecuniary gain from
the offense, or if the offense results in pecuniary loss to a person other than the
defendant, the defendant may be fined not more than the greater of twice the gross
gain or twice the gross | oss.

8.02 GENERALLY

The Supreme Court has stated that section 7201 includes two offenses. (@) the willful
attempt to evade or defeat the assessment of atax and (b) the willful attempt to evade or defeat the
payment of atax. Sansone v. United States, 380 U.S. 343, 354 (1965). Evasion of assessment
entails an attempt to prevent the government from determining a taxpayer's true tax liability.
Evasion of payment entails an attempt to evade the payment of that liability. See United States v.
Hogan, 861 F.2d 312, 315 (1st Cir. 1988); United States v. Dack, 747 F.2d 1172, 1174 (7th Cir.
1984). Although Sansone has been cited for the proposition that evasion of payment and evasion
of assessment congtitute two distinct crimes, see, e.g., United States v. Hogan, 861 F.2d at 315,
several circuits have recently rgected duplicity challenges to indictments by holding that section
7201 proscribes only one crime, tax evasion, which can be committed either by attempting to evade
assessment or by attempting to evade payment. See United States v. Mal, 942 F.2d 682, 686
(9th Cir. 1991); United States v. Dunkel, 900 F.2d 105, 107 (7th Cir. 1990), judgment vacated,
111 S. Ct. 747 (1991), ruling on duplicity issue reinstated on remand, 927 F.2d 955, 956 (7th Cir.
1991); United States v. Masat, 896 F.2d 88, 91 (5th Cir. 1990), appeal after remand, 948 F.2d 923
(5th Cir. 1991), cert. denied, 113 S. Ct. 108 (1992). Furthermore, although the First Circuit initially
expressed some skepticism concerning whether Masat and Dunkel were consistent with Sansone,
see United States v. Waldeck, 909 F.2d 555, 557-58 (1st Cir. 1990), it subsequently relied on
Dunkéd in rgecting a duplicity clam: "No matter how one resolves the semantic question,
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moreove, it is beyond reasonable dispute that the indictment charged [defendant] with a single,
cognizable crime, and that the jury convicted him of the same crime. See United States v. DunkelEI
900 F.2d 105, 107 (7th Cir. 1990)." United States v. Huguenin, 950 F.2d 23, 26 (1st Cir. 1991).
Cf. United States v. Pollen, 978 F.2d 78, 84-85 (3d Cir. 1992), cert. denied, 113 S. Ct. 2332 (1993)
("Pollen's indictment, however, raises a unique guestion: whether a defendant can be charged and
punished separately for severa distinct affirmative acts of evasion committed with regard to taxes
owed for the identical set of years'). It is the position of the Tax Division that section 7201
proscribes a single crime -- attempted evasion of tax -- which can be committed by evading the
assessment of tax or by evading the payment of tax.

Regardless of whether they are viewed as separate offenses or as different means of
committing the same offense, both evasion of assessment of taxes and evasion of payment of taxes
require the taxpayer to take some action, that is, to carry out some affirmative act for the purpose of
the evasion. There are any number of ways in which ataxpayer can attempt to evade or defeat taxes
or the payment thereof, and section 7201 expresdy refers to "attempts in any manner." The most
common attempt to evade or defeat atax is the affirmative act of filing afalse tax return that omits
income and/or claims deductions to which the taxpayer is not entitled. As a result, the tax on the
return is understated, and the correct amount of tax is not reported by the taxpayer. By reporting a
lesser amount, there is an attempt to evade or defeat tax by evading the correct assessment of the
tax.

In evasion of payment cases, evading or defeating the correct assessment of the tax is not
theissue. Evasion of payment generaly occurs only after the existence of atax due and owing has
been established, either by the taxpayer reporting the amount of tax due and owing, by the Internal
Revenue Service examining the taxpayer and assessing the amount of tax deemed to be due and
owing, or by operation of law on the date that the return is due if the taxpayer fails to file areturn
and the government can prove atax deficiency. See United Statesv. Daniel, 956 F.2d 540 (6trECir.
1992). The taxpayer then seeks to evade the payment of the taxes assessed as due and owing. = As
in an attempt to evade and defeat a tax through evasion of assessment, it must be established in an
evasion of payment case that the taxpayer took some affirmative a(aon. Merely falling to pay
assessed taxes, without more, does not constitute evasion of payment. — Generally, affirmative acts
associated with evasion of payment involve some type of conceament of the taxpayer's ability to
pay taxes or the removal of assets from the reach of the Internal Revenue Service.

Historicaly, it is the crime of willfully attempting to evade and defeat atax through evasion
of assessment, as opposed to willfully attempting to evade the payment of a tax, which is the
principa revenue enforcement offense. Section 7201 and its underlying concepts, which make tax
cheating a serious crime, are fundamental to any criminal tax enforcement program. Although the

1 This is not toinply that an affirmative act to evade paynent of a tax can

never occur prior to its assessment. See United States v. MGll, 964 F. 2d
222, 231 (3d Gr.), cert. denied, 113 S. . 664 (1992).
2 WIllfully failing to pay taxes, however, is a misdeneanor covered by

26 U S.C. 8 7203 of the Internal Revenue Code.
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basic elements of the crime are relatively simple, the proof can be difficult.
8.03 ELEMENTS OF EVASION

To establish aviolation of section 7201, the following elements must be proved:
1 An attempt to evade or defeat a tax or the payment
thereof. Sansonev. United States, 380 U.S. 343, 351
(1965); Spies v. United States, 317 U.S. 492, 498-99
(1943).

2. An additional tax due and owing. Sansonev. United
States, 380 U.S. 343, 351 (1965); Lawn v. United
States, 355 U.S. 339, 361 (1958);

3. Willfulness. Cheek v. United States, 498 U.S. 192,
195 (1991); United States v. Pomponio, 429 U.S. 10,
12 (1976); United States v. Bishop, 412 U.S. 346,
359 (1973); Sansone v. United States, 380 U.S. 343,
351 (1965); Holland v. United States, 348 U.S. 121,
139 (1954).

The government must prove each element beyond a reasonable doubt. United States v.
Marashi, 913 F.2d 724, 735 (9th Cir. 1990); United States v. Williams, 875 F.2d 846, 849
(I1th Cir. 1989).

8.04 ATTEMPT TO EVADE OR DEFEAT

The means by which there can be an attempt to evade are unlimited. As noted above,
section 7201 expressly provides that the attempt can be "in any manner." The only requirement is
that the taxpayer take some affirmative action. Conversdly, failing to act or do something does not
constitute an attempt. For example, failing to file a return, standing aone, is not an attempt to
evade. See Spies v. United States, 317 U.S. 492, 499 (1943); United States v. Nelson, 791 F.2d
336, 338 (5th Cir. 1986).

The generd rule is that "any conduct, the likely effect of which would be to mislead or to
conceal” for tax evasion purposes constitutes an attempt. Spies, 317 U.S. at 499. Even an activity
that would otherwise be legal can constitute an affirmative act supporting a section 7201
conviction, so long as it is carried out with the intent to evade tax. United States v. Jungles,
903 F.2d 468, 474 (7th Cir. 1990) (taxpayer's entry into an "independent contractor agreement,”
although a lega activity in and of itsdlf, satisfied "affirmative act" element of section 7201); see
also United States v. Conley, 826 F.2d 551 (7th Cir. 1987) (use of nominees and cash done with
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intent to evade payment of taxes).

Although the government must prove some affirmative act constituting an attempt to evade,
it need not prove each act aleged. See United States v. Mackey, 571 F.2d 376 (7th Cir. 1978),
where the government introduced evidence of six affirmative acts and the court pointed out that
proof of one act is enough. "[T]he prosecution need not prove each affirmative act aleged.”
Mackey, 571 F.2d at 387. See also United States v. Conley, 826 F.2d 551, 556-57 (7th Cir. 1987).
Cf. United States v. Miller, 471 U.S. 130 (1985) (government's proof of only one of two fraudulent
acts alleged in mail fraud indictment was not fatal variance since indictment would still make out
crime of mail fraud even without the second alleged act).

8.04[1] Attempt To Evade Assessment

Filing afase return is the most common method of attempting to evade the assessment of a

tax. See, e.g., United States v. Habig, 390 U.S. 222 (1968); Sansone v. United States, 380 U.S.
343 (1965). However, the requirement of an attempt to evade is met by any affirmative act with a
tax evasion motive, regardiess of whether a false return has been filed. The Supreme Court "by
way of illustration, and not by way of limitation," set out examples of what can congtitute an
"affirmative willful attempt" to evade in Spies, 317 U.S. at 499:

keeping a double set of books, making false entries or alterations, or

fase invoices or documents, destruction of books or records,

concealment of assets or covering up sources of income, handling of

one's affairs to avoid making the records usua in transactions of the

kind, and any conduct, the likely effect of which would be to midead

or to concedl.

Failing to file areturn, coupled with an affirmative act of evasion, has come to be known as
a Spies evasion, an example of which isfound in United States v. Goodyear, 649 F.2d 226 (4th Cir.
1981). The Goodyears failed to file atax return for the year in question and later falsely stated to
Internal Revenue Service agents that they had earned no income in that year and were not required
to file areturn. The false statements to the agents were the affirmative acts of evasion supporting
the Goodyears section 7201 convictions. Goodyear, 649 F.2d at 228.

Fase statements to Internal Revenue Service agents are frequently alleged as affirmative
acts of evason. See, eg., United States v. Frederickson, 846 F.2d 517, 520-21 (8th Cir. 1988)
(holding that repeated false statements to IRS agents were sufficient evidence to support a jury
finding of a least one affirmative act); United States v. Ferris, 807 F.2d 269, 270-71 (1st Cir.
1986), cert. denied, 480 U.S. 950 (1987); United States v. Calles, 482 F.2d 1155, 1160 (5th Cir.
1973); United States v. Nedl, 547 F.2d 95, 96 (9th Cir. 1976). But cf. United States v. Romano,
938 F.2d 1569 (2d Cir. 1991) (considering defendant's overall cooperative and voluntary attitude
during customs inspection, defendant who was stopped trying to transport $359,500 to Canada did
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not commit affirmative act of evasion when heinitially admitted having only $30,000 to $35,000 in
cash and only gradually acknowledged the full amount to U.S. customs officials).

It makes no difference whether the false statements are made before, smultaneoudy with,
or after the taxpayer's failure to file a return. United States v. Copeland, 786 F.2d 768, 770
(7th Cir. 1985). See also United States v. Beacon Brass Co., 344 U.S. 43, 45-46 (1952); United
States v. Dandy, 998 F.2d 1344 (6th Cir. 1993); United States v. Becker, 965 F.2d 383, 386
(7th Cir. 1992), cert. denied, 113 S. Ct. 1411 (1993) (indictment does not fail for aleging that
affirmative acts occurred on or about filing due date when they in fact occurred earlier); United
States v. Mal, 942 F.2d 682, 684 (9th Cir. 1991); United States v. Winfield, 960 F.2d 970, 973
(11th Cir. 1992) (allegation that defendant made fase statements six years after failure to file
satisfies affirmative act element).

Courts have uniformly held that the filing of afase Form W-4 constitutes an affirmative act
of evasion. United States v. Waldeck, 909 F.2d 555 (1st Cir. 1990); United States v. DiPetto,
936 F.2d 96 (2nd Cir.), cert. denied, 112 S. Ct. 193 (1991); United Statesv. Connor, 898 F.2d 942,
944-45 (3d Cir.), cert. denied, 110 S. Ct. 3284 (1990); United States v. Williams, 928 F.2d 145,
149 (5th Cir.), cert. denied, 112 S. Ct. 58 (1991); United Statesv. Copeland, 786 F.2d 768 (7th Cir.
1985). Moreover, afase W-4 filed prior to prosecution yearsis an affirmative act in each year that
it is maintained, since the taxpayer is under a continuing obligation to correct intentional
misrepresentations on the form. Williams, 928 F.2d at 149 (defendant properly convicted of tax
evasion regarding years 1983-85 where false Form W-4 claming 50 exemptions was filed in 1983
and remained in effect through the prosecution years); United States v. DiPetto, 936 F.2d at 96.
For amore detailed discussion of Spies evasion through the filing of afase W-4, see Section 40.04,
infra.

The Seventh Circuit has held that instructing an employer to pay one's income to a
warehouse bank congtitutes an affirmative act of evasion. United States v. Beall, 970 F.2d 343,
346-47 (7th Cir. 1992), cert. denied, 113 S. Ct. 1291 (1993). The court held aso that the
government need not prove the defendant received any of the money, so long as the defendant
earned it. Beall, 970 F.2d at 345. See also United States v. Jungles, 903 F.2d 468, 474 (7th Cir.
1990) (employee use of "independent contractor" agreement and Mid-America Commodity and
Barter Association warehouse bank to evade income tax are affirmative acts).

A false return does not need to be signed to be an affirmative act of evasion aslong asit is
identified as the defendant's return. United States v. Robinson, 974 F.2d 575, 578 (5th Cir. 1992)
(Fifth Circuit rejected defendant's claim of variance between indictment's allegation that she filed a
false return and evidence proving she filed an unsigned Form 1040, stating, "[t]he government did
not have to prove that the false Form 1040 was a 'return’ in order to show an affirmative act of
evasion"); Montgomery v. United States, 203 F.2d 887, 889 (5th Cir. 1953); United States v.
Maius, 378 F.2d 716, 718 (6th Cir.), cert. denied, 389 U.S. 905 (1967); Gariepy v. United States,
220 F.2d 252, 259 (6th Cir.), cert. denied, 350 U.S. 825 (1955). Nor does the fact that the return
was signed by someone other than the defendant preclude a finding that the defendant knew of its
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fasity and had it filed in an attempt to evade. United States v. Fawaz, 881 F.2d 259, 265 (6th Cir.
1989).

A return or other tax document signed with the defendant's name creates a rebuttable
presumption that the defendant actualy signed it and had knowledge of its contents.
26 U.S.C. §6064; United States v. Kim, 884 F.2d 189, 195 (5th Cir. 1989); United States v.
Harper, 458 F.2d 891, 894-95 (7th Cir. 1971), cert. denied, 406 U.S. 930 (1972); United States v.
Brink, 648 F.2d 1140, 1143 (8th Cir.), cert. denied, 454 U.S. 1031 (1981); United States v.
Wainwright, 413 F.2d 796, 801-02 (10th Cir.), cert. denied, 396 U.S. 1009 (1970).

8.04[ 2] Attempt To Evade Payment

The affirmative acts of evasion associated with evasion of payment cases amost always
involve some form of concealment of the taxpayer's ability to pay the tax due and owing or the
remova of assets from the reach of the IRS. Obstinately refusing to pay taxes due, possession of
the funds needed to pay the taxes, and even the open assignment of income, without more, do not
meet the requirement of the affirmative act necessary for an evasion charge.

Examples of affirmative acts of evasion of payment include: placing assets in the names of
others; dealing in currency; causing receipts to be paid through and in the name of others; causing
debts to be paid through and in the name of others; and paying creditors instead of the government.
Cohen v. United States, 297 F.2d 760, 762, 770 (Sth Cir.), cert. denied, 369 U.S. 865 (1962). See
also United States v. McGill, 964 F.2d 222, 233 (3d Cir.), cert. denied, 113 S. Ct. 664 (1992)
(defendant concealed assets by using bank accounts in names of family members and co-workers);
United States v. Pollen, 978 F.2d 78, 88 (3d Cir. 1992), cert. denied, 113 S. Ct. 2332 (1993);
United States v. Danid, 956 F.2d 540, 543 (6th Cir. 1992) (defendant used others credit cards,
used cash extensively, placed assets in others names); United States v. Hook, 781 F.2d 1166, 1169
(6th Cir.), cert. denied, 479 U.S. 882 (1986) (defendant did not file afalse return or fail to file, but
conceded assets); United States v. Beall, 970 F.2d 343, 346-47 (7th Cir. 1992) (defendant
instructed employer to pay income to a tax protest organization); United States v. Brimberry,
961 F.2d 1286, 1291 (7th Cir. 1992) (defendant falsely told IRS agent that she did not own red
estate and that she had no other assets with which to pay tax); United States v. Conley, 826 F.2d
551, 553 (7th Cir. 1987) (defendant concealed nature, extent, and ownership of assets by placing
assets, funds, and other property in names of others and by transacting business in cash to avoid
creating a financia record); United States v. Voorhies, 658 F.2d 710, 712 (Sth Cir. 1981)
(defendant removed money from the United States and laundered it through Swiss banks); United
States v. Shorter, 809 F.2d 54, 57 (D.C. Cir.), cert. denied, 484 U.S. 817 (1987) (defendant
maintained a "cash lifestyle" in that he conducted al of his persona and professiona businessin
cash, possessed no credit cards, never acquired attachable assets, and maintained no bank accounts,
ledgers, or receipts or disbursements journals). But see McGill, 964 F.2d at 233 (mere failure to
report the opening of an account in one's own name and in one's own locale is not an affirmative
act).
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8.05 ADDITIONAL TAX DUE AND OWING
8.05[1] Generally

A tax deficiency is a critical element of an evasion case. The absence of atax deficiency
means that there may be afalse return case, or some other kind of case, but not an evasion case.

For purposes of trial preparation and the tria itself, tax computations prepared by the
Internal Revenue Service are furnished to the prosecuting attorney. In addition, a revenue agent or
specia agent is assigned to the case to make any additional tax computations necessitated by
changes during preparation and at the tridl. In any hard-fought case, it is more often the case than
not that trial developments will necessitate a change in the figures set forth in the indictment.

Although atax deficiency must be established in all section 7201 cases, the proof can often
be much simpler in an evasion of payment case. Thus, if the taxpayer has filed a return and not
paid the tax reported as due and owing, the reporting of the tax is a self-assessment of the tax due
and owing. The tax due and owing is thus established by the introduction of the return. By the
same token, if the Service has assessed the tax, then proof of the tax due and owing can consist of
merely introducing the Internal Revenue Services certificate of assessments and payments
assessing the tax due and owing. Note that it has been held that unless an assessment by the
Service has been challenged as invalid by the taxpayer either administratively or judicidly, a
certificate of assessments and payments is prima facie correct and, therefore, "adequate evidence"
of the amount of the tax liability. United Statesv. Voorhies, 658 F.2d 710, 715 (9th Cir. 1981).

If the defendant has not assessed his own tax deficiency by filing areturn, it is not essentia
that the Service has made an assessment of taxes owed and a demand for payment in order for tax
evasion charges to be brought. United States v. Danidl, 956 F.2d 540, 542 (6th Cir. 1992). In
Danid, the defendant argued that there was no tax deficiency since no assessment or demand for
payment had been made. The court rejected this reasoning, holding that a tax deficiency arises by
operation of law on the date that the return is due if the taxpayer fails to file a tax return and the
government can show atax liability. Daniel, 956 F.2d at 542. See also United States v. Hogan,
861 F.2d 312, 315-16 (1st Cir. 1988) (no need to make a formal assessment of tax liability when
government finds tax due and owing).

8.05[2] Each Year -- Separate Offense

Because income taxes are an annual event, an alleged evasion of assessment must relateto a
specific year and it must be shown that the income upon which the tax was evaded was received in
that year. Unifed States v. Boulet, 577 F.2d 1165, 1167-68 (5th Cir. 1978), cert. denied, 439 U.S.
1114 (1979). - Consequently, in most evasion of assessment cases, each tax year charged stands
alone as a separate offense. Thus, a charge that a taxpayer attempted to evade and defeat taxes for
the years 1990, 1991, and 1992 would congtitute three separate countsin an indictment.
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Evasion of payment, on the other hand, often involves single acts which are intended to
evade the payment of several years of tax due the government. Thus, in evasion of payment cases,
it is sometimes permissible to charge multiple years of evasion in one count. United States v.
Shorter, 809 F.2d 54, 56-57 (D.C. Cir.), cert. denied, 484 U.S. 817 (1987). In Shorter, the court
approved the use of a single count to cover severa years of tax evasion when charged "as a course
of conduct in circumstances such as those . . . where the underlying basis of the indictment is an
alegedly consistent, long-term pattern of conduct directed at the evasion of taxes' for those years.
Shorter, 809 F.2d at 56. For the twelve years covered by the single count in the indictment, the
defendant in Shorter had conducted all of his personal and professional business in cash, avoided
the acquisition of attachable assets, and failed to record receipts and disbursements. These
activities demonstrated a continuous course of conduct, and each affirmative act of evason was
intended to evade payment of al taxes owed, or anticipated, at the time. The court noted that the
same evidence used to prove one multi-year count would be admissible to support twelve single
year counts. Shorter, 809 F.2d at 57. See also United Statesv. Pollen, 978 F.2d 78 (3d Cir. 1992),
cert. denied, 113 S. Ct. 2332 (1993) (each of four counts covered the same seven years but
indictment not duplicitous when each count aleged a different affirmative act); United States v.
England, 347 F.2d 425 (7th Cir. 1965) (defendants charged with one count of evasion of payment
of taxes owed from three consecutive years).

Questions concerning the unit of prosecution often lead to challenges to the indictment. In
United States v. Pollen, 978 F.2d 78 (3d Cir. 1992), cert. denied, 113 S. Ct. 2332 (1993), the
defendant made severa international transfers of hundreds of thousands of dollars in attempts to
evade payment of seven years taxes. Some of these transfers were made in one year. The four
counts of the indictment each specified all seven years, but each aleged a distinct affirmative act.
The court held that "section 7201 permits a unit of prosecution based on separate significant acts of
evason." Pollen, 978 F.2d at 86. Therefore, separate counts of an indictment may relate to evasion
of payment for the same years without raising a duplicity problem, provided each count alleges a
different affirmative act.

8.05[3] Substantial Tax Deficiency

Tax evasion prosecutions are not collection cases and it is not necessary to charge or prove
the exact amount of the tax that is due and owing. United States v. Citron, 783 F.2d 307, 314-15
(2d Cir. 1986); United States v. Marcus, 401 F.2d 563, 565 (2d Cir. 1968), cert. denied, 393 U.S.
1023 (1969); United States v. Thompson, 806 F.2d 1332, 1335-36 (7th Cir. 1986); United States v.
Buckner, 610 F.2d 570, 573-74 (9th Cir. 1979), cert. denied, 445 U.S. 961 (1980); United States v.
Harrold, 796 F.2d 1275, 1278 (10th Cir. 1986), cert. denied, 479 U.S. 1037 (1987).

It is enough to prove that the defendant attempted to evade a substantial income tax, even
though the actual amount of tax that he owes may be greater than the amount charged in the
criminal case. Indeed, the criminal tax figures will ailmost invariably be lower than the civil tax
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figures since, for example, items turning on reasonably debatable interpretations of the Tax Code
which increase the tax due and owing are not included in the crimina case. In other words, any
doubts as to taxability are resolved in favor of the defendant in a criminal case even though they
may ultimately be resolved against him or her civilly.

As noted, it is enough in a crimina case to prove that the defendant attempted to evade a
substantial income tax. And as long as the amount proved as unreported is substantia, it makes no
difference whether that amount is more or less than the amount charged as unreported in the
indictment. United States v. Johnson, 319 U.S. 503, 517-18 (1943); United States v. Marcus,
401 F.2d 563, 565 (2d Cir. 1968), cert. denied, 393 U.S. 1023 (1969); Swallow v. United States,
307 F.2d 81, 83 (10th Cir. 1962), cert. denied, 371 U.S. 950 (1963). See, e.g., United States v.
Burdick, 221 F.2d 932, 934 (3d Cir.), cert. denied, 350 U.S. 831 (1955), upholding a conviction
where the indictment charged $33,000 as unreported taxable income and the proof at tria
established only $14,500 as unreported. Similarly, in United States v. Costello, 221 F.2d 668, 675
(2d Cir. 1955), aff'd, 350U.S. 359 (1956), the court upheld a conviction where the bill of
particulars aleged $244,000 gross income as unreported and $288,000 was proved at trial. In
United States v. Citron, 783 F.2d 307 (2d Cir. 1986), the court upheld an "open-ended" 7201
indictment that did not even allege precise amounts of unreported income or tax due but rather
aleged that the defendant had attempted to evade "alarge part” of the income tax due and that the
tax due was "substantialy in excess' of the amount he reported. Citron, 783 F.2d at 314-15.

Since the government only has to prove that a substantial tax was due and owing, any bill of
particulars that is filed should note that proof of an exact amount is not required and any figures
furnished in a bill of particulars represent only an approximation. Whether a tax deficiency is
substantia or not is a jury question and the cases suggest that relatively small sums can be deemed
substantial. United States v. Gross, 286 F.2d 59, 61 (2d Cir.), cert. denied, 366 U.S. 935 (1961)
(unreported income of $2500 deemed "substantial™); United States v. Nunan, 236 F.2d 576, 585
(2d Cir. 1956), cert. denied, 353 U.S. 912 (1957) ("A few thousand dollars of omissions of taxable
income may in a given case warrant crimina prosecution."). See also United States v.
Cunningham, 723 F.2d 217 (2d Cir. 1983), cert. denied, 466 U.S. 951 (1984) (additiona tax of
$2,617 as compared to atotal tax due of $33,539 held to be substantia); United States v. Siragusa,
450 F.2d 592, 595-96 (2d Cir. 1971), cert. denied, 405 U.S. 974 (1972) (taxes of $3,956, $900 and
$2,209 in three successive years held to be substantial); United States v. Davenport, 824 F.2d 1511,
1517 (7th Cir. 1987) ($3,358 in taxes due sufficient to support taxpayer's conviction).

The Ninth Circuit has held that there is no substantiality requirement for a section 7201
violation. United States v. Marashi, 913 F.2d 724 (Sth Cir. 1990). The court held that both
section 7201 and its predecessor, section 145(b) of the 1939 Code, prohibit attempts to evade "any
tax" and impose no minimum amount in their language. Marashi, 913 F.2d at 735. Asaresult, the
court reasoned, the trier of fact needs to find only "some tax deficiency” to warrant a conviction.
Marashi, 913 F.2d at 736.
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8.05[4] Method of Accounting

The general rule is that in computing income, the government must follow the same method
of accounting as that used by the taxpayer. United States v. Vardine, 305 F.2d 60, 64 (2d Cir.
1962); Fowler v. United States, 352 F.2d 100, 103 (8th Cir. 1965), cert. denied, 383 U.S. 907
(1966). Conversdly, if the defendant has used a particular method of reporting income, then the
defendant is bound by that choice at trial. Thus, a defendant cannot report his income on a cash
basis and then defend at tria by showing that on an accrua basis unreported income would be far
less than the government proved on a cash basis. Clark v. United States, 211 F.2d 100, 105
(8th Cir. 1954), cert. denied, 348 U.S. 911 (1955); see also United Statesv. Helmsley, 941 F.2d 71
(2d Cir. 1991), cert. denied, 112 S. Ct. 1162 (1992) (defendant having used one depreciation
method during the prosecution years cannot recalculate her taxes under another depreciation
method during trial).

Inasmilar vein, if the taxpayer has used a hybrid method of accounting, then the taxpayer
"is hardly in a position to complain when the computation employing that method is introduced to
prove specific items of omitted income." Morrison v. United States, 270 F.2d 1, 4 (4th Cir.), cert.
denied, 361 U.S. 894 (1959); United States v. Lisowski, 504 F.2d 1268, 1275 (7th Cir. 1974).
8.05[5] Loss Carryback -- Not a Defense

A defendant will sometimes argue that there is no tax deficiency and hence no evasion
because a loss carryback from a subsequent year wipes out the tax deficiency in the prosecution
year. A defendant may admit not reporting certain income in 1989, but argue that he is not guilty of
attempting to evade, because a 1990 loss carryback eliminates any tax deficiency for 1989. This
defense is not vaid; the "lucky loser argument” was expressy rejected in Willingham v. United
States, 289 F.2d 283, 287 (5th Cir.), cert. denied, 368 U.S. 826 (1961). The crime was completed
when, with willful intent, a false and fraudulent return was filed -- any adjustment from alossin a
subsequent year does not change in any way the fraud committed in the earlier year. Any evidence
of alossin asubsequent year istherefore irrelevant. Willingham, 289 F.2d at 288.

The same argument was rejected where the net operating loss in a subsequent year was for a
Subchapter S corporation. United States v. Keltner, 675 F.2d 602, 604 (4th Cir.), cert. denied,
459 U.S. 832 (1982). The applicable principleisthat each tax year istreated as a separate unit, and
al items of gross income and deductions must be reflected as they exist at the close of the tax year.
See United States v. Cruz, 698 F.2d 1148, 1151-52 (11th Cir.), cert. denied, 464 U.S. 960 (1983),
for an application of this principle to a situation involving a claimed foreign tax credit. Cf. United
States v. Suskin, 450 F.2d 596 (2d Cir. 1971) (corporate carryforward loss not available to
individual).

8.05[6] Methods of Proof
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The generd ruleis that unreported income may be established by severa methods of proof,
and the government is free to use all lega methods available in determining whether the taxpayer
has correctly reported his income. Holland v. United States, 348 U.S. 121, 132 (1954); United
States v. Baum, 435 F.2d 1197, 1201 (7th Cir.), cert. denied, 402 U.S. 907 (1971); United States
v. Doyle, 234 F.2d 788, 793 (7th Cir.), cert. denied, 352 U.S. 893 (1956).

The several methods of proof used in tax cases to establish unreported income are discussed
in detall in the sections of this Manua treating methods of proof, Sections 30.00 - 33.00, infra.
Briefly, the specific items method of proof consists of direct evidence of the items of income
received by a taxpayer in a given year, e.g., testimony by third parties as to monies pad to the
taxpayer for goods or services. The net worth method of proof reflects increases in the wealth of
the taxpayer as contrasted with reported income. A variation of the net worth method is the
expenditures method of proof, which reflects the expenditures made by a taxpayer. The
expenditures method is particularly appropriate in the case of a taxpayer who does not purchase
durable assets, such as stocks and real estate, but spends monies for consumable items, such as
vacations, entertainment, food, drink, and the like. Another indirect method of proof is the bank
deposits method, which is essentially a reconstruction of income by an analysis of bank deposits by
ataxpayer who isin an income-producing business and makes regular and periodic deposits to bank
accounts.

The Seventh Circuit has approved a variation of the expenditures method which could be
called the cash method of proof. United Statesv. Hogan, 886 F.2d 1497 (7th Cir. 1989). With this
method, the government compares the taxpayer's cash expenditures with his known cash sources,
including cash on hand, for each tax period. If such expenditures exceed sources, the excess is
presumed to be unreported income.

Except for the so-called cash method, which to date is limited virtually to the Hogan case,
each of these methods of proof is discussed in detail ahead and reference should be made to these
sections for the gpplicable case law.

8.05[7] Income Examples

Examples of income which may be charged in crimina tax cases, which are not expressy
set out in 26 U.S.C. 88 61, 62, and 63, are the proceeds from:
1 Campaign contributions, when used for personal purposes. United
States v. Scott, 660 F.2d 1145, 1152 (7th Cir. 1981), cert. denied,
455 U.S. 907 (1982).

2. Gambling proceeds. The taxpayer must report winnings and
may deduct losses only to the extent of winnings.
McClanahan v. United States, 292 F.2d 630, 631-32
(5th Cir.), cert. denied, 368 U.S. 913 (1961); Garner v.
United States, 501 F.2d 228, 233 (9th Cir. 1974); aff'd on
other grounds, 424 U.S. 648 (1976).
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3. Embezzlement. Embezzled funds congtitute taxable income
to the recipient. United States v. Harris, 942 F.2d 1125,
1135 (7th Cir. 1991). The funds are considered to be income
in the year of embezzlement. James v. United States,
366 U.S. 213, 219-21 (1961); United States v. Milder,
459 F.2d 801, 804 (8th Cir.), cert. denied, 409 U.S. 851
(1972); United States v. Kleifgen, 557 F.2d 1293, 1299
(9th Cir. 1977); United States v. Lippincott, 579 F.2d 551,
552 (10th Cir.), cert. denied, 439 U.S. 854 (1978) (alleged
loan from embezzled funds).

4, Extortion. Money obtained by extortion is income taxable to the
extortionist. Rutkin v. United States, 343 U.S. 130, 131 (1952);
United States v. Cody, 722 F.2d 1052, 1061 (2d Cir. 1983), cert.
denied, 467 U.S. 1226 (1984) (income generated by union officials
through extortion and kickbacks and acceptance of vauable
services); United States v. Greger, 716 F.2d 1275, 1278 (9th Cir.
1983), cert. denied, 465 U.S. 1007 (1984) (economic extortion).

5. Fraud. Moore v. United States, 412 F.2d 974, 978 (5th Cir. 1969).
See also United States v. Dixon, 698 F.2d 445, 446 (11th Cir. 1983).

6. Alleged loans, no intention to repay. United States v. Pomponio,
429 U.S. 10, 13 & n.4 (1976); United States v. Rosenthal, 470 F.2d
837, 842 (2d Cir. 1972), cert. denied, 412 U.S. 909 (1973); United
States v. Rochelle, 384 F.2d 748, 751 (5th Cir. 1967), cert. denied,
390 U.S. 946 (1968); United States v. Swallow, 511 F.2d 514, 519
(10th Cir. 1974), cert. denied, 423 U.S. 845 (1975).

7. Commercia bribes and kickbacks. United Statesv. Sallee, 984 F.2d
643 (5th Cir. 1993); United States v. Fogg, 652 F.2d 551, 555-56
(5th Cir.1981), cert. denied, 456 U.S. 905 (1982); United States v.
Wyss, 239 F.2d 658, 660 (7th Cir. 1957).

8. Bribery. United States v. Anderson, 809 F.2d 1281, 1288
(7th Cir. 1987); United Statesv. | saacs, 493 F.2d 1124, 1161
(7th Cir.), cert. denied, 417 U.S. 976 (1974) (racetrack stock
"purchase" by government officia for a fraction of actual
value).

9. Gratuities received by government employees. United States v. St.
Pierre, 377 F. Supp. 1063 (S.D. Fla. 1974), aff'd, 510 F.2d 383
(5th Cir. 1975).
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10. Corporate diversions. United States v. Helmdley, 941 F.2d 71
(2d Cir. 1991), cert. denied, 112 S. Ct. 1162 (1992); United States
v. Wilson, 887 F.2d 69, 73 (5thCir. 1989); United States v.
Thetford, 676 F.2d 170, 175 (5th Cir. 1982), cert. denied, 459 U.S.
1148 (1983). The funds are taxable to the recipient once he
exercises dominion and control over them; even when the defendant
is the sole shareholder in the corporation, dominion and control over
the funds can be sufficient to give rise to individual tax liability.
United States v. Curtis, 782 F.2d 593, 598 (6th Cir. 1986); United
States v. Toushin, 899 F.2d 617, 623-24 (7th Cir. 1990). See also
United States v. Knight, 898 F.2d 436, 437 (5thCir. 1990).
Constructive distribution rules need not be automatically applied in a
crimind tax case. United States v. Miller, 545 F.2d 1204, 1214
(Sth Cir. 1976), cert. denied, 430 U.S. 930 (1977) ("whether diverted
funds constitute constructive corporate distributions depends on the
factual circumstancesinvolved in each case under consideration”).

11. Narcotics sales. United States v. Palmer, 809 F.2d 1504, 1505
(11th Cir. 1986) (court implicitly included narcotics sales proceeds
in income by considering concealment of those proceeds to be
affirmative act of evasion).

8.06 WILLFULNESS
8.06[1] Definition

Willfulness has been defined by the courts as a voluntary, intentiona violation of a known
legal duty. Cheek v. United States, 498 U.S. 192 (1991); United States v. Pomponio, 429 U.S. 10,
12 (1976); United States v. Bishop, 412 U.S. 346, 360 (1973). Therefore, the taxpayer must be
shown to have been aware of his or her obligations under the tax laws. United States v. Buford,
889 F.2d 1406, 1409 (5th Cir. 1989); United States v. Peterson, 338 F.2d 595, 598 (7th Cir. 1964),
cert. denied, 380 U.S. 911 (1965); United States v. Conforte, 624 F.2d 869, 875 (9th Cir.), cert.
denied, 449 U.S. 1012 (1980). As the Seventh Circuit Court of Appeals has stated, there must be
"proof that the appellant knew he was violating a 'known legal duty.” United States v.
Fitzsmmons, 712 F.2d 1196, 1198 (7th Cir. 1983).

Willfulness is determined by a subjective standard, thus the defendant is not required to
have been objectively reasonable in his misunderstanding of hislegal duties or belief that he wasin
compliance with the law. Cheek v. United States, 498 U.S. 192 (1991); United States v. Regan,
937 F.2d 823, 826 (2d Cir. 1991), amended by, 946 F.2d 188 (2nd Cir.), cert. denied sub nom.
Zarzecki v. United States, 112 S. Ct. 2273 (1992); United States v. Whiteside, 810 F.2d 1306, 1311
(5th Cir. 1987); United States v. Powell, 955 F.2d 1206 (9th Cir. 1992). The inquiry, therefore,
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must focus on the knowledge of the defendant, not on the knowledge of a reasonable person.
However, the jury may "consder the reasonableness of the defendant's asserted beliefs in
determining whether the belief was honestly or genuinely held." United States v. Grunewald,
987 F.2d 531, 536 (8th Cir. 1993).

Although ignorance and misunderstanding of the law may be asserted to foreclose afinding
of willfulness on the part of the defendant, disagreement with the constitutional validity of the law
may not. Once it has been established that the defendant was aware of a lega duty and
intentionally violated that duty, it is no defense that the defendant believed that the law imposing
the duty was unconstitutional. Cheek v. United States, 498 U.S. at 205-06. The constitutionality of
the tax laws isto be litigated by taxpayers in other ways established by Congress. Cheek, 498 U.S.
at 206. See also United States v. Bonneau, 970 F.2d 929, 931-32 (1st Cir. 1992) (tria judge's
redaction of constitutionality arguments from defendant's reading materials did not unfairly
prejudice the defense). But see United States v. Gaumer, 972 F.2d 723, 725 (6th Cir. 1992)
(defendant should have been allowed to read excerpts of court opinions upon which he relied in
determining whether he was required to file tax returns).

In some of its opinions prior to United States v. Pomponio, 429 U.S. 10 (1976), the
Supreme Court spoke of willfulness in terms of "bad faith or evil intent." United States v.
Murdock, 290 U.S. 389, 398 (1933), or "evil motive and want of justification in view of al the
financia circumstances of the taxpayer,” Spiesv. United States, 317 U.S. 492, 498 (1943). This
caused some confusion in the circuits, which was cleared up in United States v. Pomponio,
429 U.S. 10 (1976).

In Pomponio, the court stated that its references to bad faith or evil intent meant nothing
more than that there was "an intentional violation of a known legd duty.” Id. a 12. The
clarification is important since it is the answer to defense contentions for an instruction that speaks
in terms of a bad purpose or evil intent that goes beyond an intentional violation of the law. Such
an instruction would impose an undue burden on the government that is counter to the teachings of
the Supreme Court. Otherwise stated, "willfully" connotes a voluntary, intentiona violation of a
known legal duty, and "it does not require proof of any other motive." United States v. Jerde,
841 F.2d 818, 821 (8th Cir. 1988) (citing United States v. Pomponio, 429 U.S. 10, 12 (1976));
accord, United States v. Moylan, 417 F.2d 1002, 1004 (4th Cir. 1969), cert. denied, 397 U.S. 910
(1970) ("to require a bad purpose would be to confuse the concept of intent with that of motive");
United States v. Schafer, 580 F.2d 774, 781 (5th Cir.), cert. denied, 439 U.S. 970 (1978) (proof of
evil motive or bad intent not required); United States v. Patrick, 542 F.2d 381, 389 (7th Cir. 1976),
cert. denied, 430U.S. 931 (1977) ("bad" before "purpose’ may be omitted from willfulness
instruction).

The Ninth Circuit has said that a showing of bad motive or evil purpose can substitute for a
showing of intentional violation of a known lega duty as a means of establishing willfulness.
United States v. Powell, 955 F.2d 1206, 1211 (9th Cir. 1992). In Powell, the court stated that bad
motive or evil purpose could be used by the government to establish that the defendants acted
willfully but that such proof was not required. Rather, the government had the aternative of
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showing that the defendants had voluntarily and intentionally violated a known lega duty, in which
case proof of evil motive or bad purpose would not be necessary. Powell, 955 F.2d at 1211.

Notwithstanding the alternative methods of proving willfulness set forth in Powell, the fact
remains that the Supreme Court has definitively and unequivocaly defined willfulness as the
"voluntary, intentional violation of aknown lega duty." Thus, the government should never rely on
any "aternative method" of proof that does not establish the defendant's voluntary and intentional
violation of his known lega duty. Similarly, juries should always be instructed that it is the
government's burden to prove such aviolation.

Good motive is not a defense to a finding of willfulness, and the Supreme Court has upheld
as proper a jury instruction that "'[glood motive alone is never a defense where the act done or
omitted isacrime,’ and that consequently motive was irrelevant except asit bore on intent." United
States v. Pomponio, 429 U.S. at 11; accord, United States v. Dillon, 566 F.2d 702, 704 (10th Cir.
1977), cert. denied, 435 U.S. 971 (1978).

The Supreme Court in United States v. Bishop, 412 U.S. 346 (1973), rejected the historical
view that there are different types of willfulness required in felony and misdemeanor cases, holding
that the willfulness requirement in either class of offense is the same -- "a voluntary, intentiond
violation of a known legal duty." Bishop, 412 U.S. at 360-61. Thus, while some tax crimes are
felonies (eg., 26 U.S.C. § 7201, attempt to evade or defeat a tax), and others are misdemeanors
(eg., 26 U.S.C. 87203, falure to file an income tax return), the word "willfully" has the same
meaning in both types of offenses. United States v. Pomponio, 429 U.S. 10, 12 (1976).8.06[2]
Proof of Willfulness

The element of willfulness can be the most difficult element to prove in an evasion case.
Absent an admission or confession, which is seldom available, or accomplice testimony, willfulness
israrely subject to direct proof and must generally be inferred from the defendant's acts or conduct.

United States v. Collorafi, 876 F.2d 303, 305 (2d Cir. 1989); United States v. Magnus, 365 F.2d
1007 (2d Cir. 1966), cert. denied, 386 U.S. 909 (1967); United States v. Ashfield, 735 F.2d 101,
105 (3d Cir.), cert. denied, 469 U.S. 858 (1984); United States v. Kim, 884 F.2d 189, 192 (5th Cir.
1989); Paschen v. United States, 70 F.2d 491, 498-99 (7th Cir. 1934); United States v. Marchini,
797 F.2d 759 (9th Cir. 1986), cert. denied, 479 U.S. 1085 (1987); United States v. Marabelles,
724 F.2d 1374, 1379 (9th Cir. 1984); United States v. Ramsdell, 450 F.2d 130, 133-34 (10th Cir.
1971). Once the evidence establishes that the tax evasion motive played any role in a taxpayer's
conduct, willfulness can be inferred from this conduct, even if the conduct also served another
purpose, such as concealment of another crime or concealment of assets from, for example, one's
spouse or creditors. Spies v. United States, 317 U.S. 492, 499 (1943); United States v. DeTar,
832 F.2d 1110, 1114 n.3 (9th Cir. 1987).

Inferring willfulness from the evidence, however, must be left to the trier of fact. The
government may not present witnesses to testify that the circumstantial evidence proves the
defendant's willfulness. United Statesv. Windfelder, 790 F.2d 576 (7th Cir. 1986). In Windfelder,
IRS agents opined in their tria testimony as to the defendant's willfulness, based on their

8-15



TAX EVASI ON July 1994

impression of the relevant circumstantial evidence. Although the court of appeals found the
admission of the testimony to have been harmless error, it held that it was inadmissible under Rule
704(b) of the Federal Rules of Evidence. Windfelder, 790 F.2d at 582-83.

There are obvious questions raised as to willfulness when the law is vague or highly
debatable, such as whether a transaction has generated taxable income. While the case is unusual,
and readily distinguishable from most tax cases, an example of the foregoing is United States v.
Critzer, 498 F.2d 1160 (4th Cir. 1974). In Critzer, the court found that there was a disputed
guestion as to whether the "income" the defendant earned from business interests operated on the
Cherokee Indian Reservation was taxable and that different branches of the government had
reached directly opposite conclusions on this question. In the light of these findings, the court held
that, "[i]t is settled that when the law is vague or highly debatable, a defendant -- actually or
imputedly -- lacks the requisite intent to violate it." Critzer, 498 F.2d at 1162. See also United
States v. Garber, 607 F.2d 92 (5th Cir. 1979) (defendant may have lacked requisite willfulness
since proper tax treatment of money received from sale of her exceedingly rare blood was novel and
unsettled question); United States v. Harris, 942 F.2d 1125 (7th Cir. 1991) (law on tax treatment of
payments received by mistresses from wealthy widower provided no fair warning that failure to
report such payments as income would be criminal activity, and case law favored proposition that
payments be treated as gifts); United States v. Heller, 830 F.2d 150 (11th Cir. 1987) (existence of a
prior case in which Tax Court approved "case-closed method" of reporting advance payments of
costs and fees received by an attorney meant that use of the method was not proscribed in
reasonably certain terms, and therefore prior case was sufficient, as a matter of law, to make it
inappropriate to impose criminal liability upon defendant-attorney for using the same method).

Care should be taken to distinguish a case such as Garber, which is based on "unique,
indeed near bizarre, facts." United States v. Burton, 737 F.2d 439, 444 (5th Cir. 1984); see also
United States v. Daly, 756 F.2d 1076, 1083 (5th Cir.), cert. denied, 474 U.S. 1022 (1985). In
Burton, the court explained and limited its opinion in Garber. The court stated that "apart from
those few cases where the lega duty pointed to is so uncertain as to approach the level of
vagueness, the abstract question of lega uncertainty of which a defendant was unaware is of
margina relevance," explaining that "[e]vidence of lega uncertainty, except as it relates to
defendant's effort to show the source of his state of mind, need not be received, at least where . . .
the claimed uncertainty does not approach vagueness and is neither widely recognized nor related to
a novel or unusua application of the law." Burton, 737 F.2d at 444. And, in United States v.
Curtis, 782 F.2d 593, 599-600 (6th Cir. 1986), the Sixth Circuit rejected Garber for the following
reasons. (1) Garber alows juries to find that uncertainty in the law negates willfulness even if the
defendant was unaware of the uncertainty; (2) it distorts the expert's role and intrudes upon the
judge's duty to inform the jury about the law; and, (3) requires the jury to assume the judge's
"responsibility to rule on questions of law".

In those few courts which recognize uncertainty in the law as a potential defense, the court
must find that the law clearly prohibited the defendant's alleged conduct. United States v.
Dahlstrom, 713 F.2d 1423, 1428 (9th Cir. 1983), cert. denied, 466 U.S. 980 (1984); United States
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v. Solomon, 825 F.2d 1292, 1297 (9th Cir.), cert. denied, 484 U.S. 1046 (1987). In Dahlstrom, the
court reversed the convictions of the defendants, who had instructed investors on creating and
carrying out abusive tax shelters, because the legdity of the shelters was "completely unsettied.”
Dahlstrom, 713 F.2d at 1428. Taxpayers have fair notice of a scheme'sillegality if it is clear that it
isillegal under established principles of tax law, regardless of whether an appellate court has so
ruled. United States v. Krall, 835 F.2d 711, 714 (8th Cir. 1987). Compare United States v.
Mallas, 762 F.2d 361 (4th Cir. 1985) (coa mining tax shelter providing deductions of advance
minimum royalty payments raised novel questions of tax law so vague that defendant lacked
requisite specific intent) with Krall, 835 F.2d at 714 (although precise foreign trust arrangement had
not yet been declared illegal, the sham trusts used to avoid taxation violated well-established
principles of tax law, thus defendant could not claim that his conviction violated due process),
United States v. Schulman, 817 F.2d 1355, 1359-60 (9th Cir.), cert. dismissed, 483 U.S. 1042
(1987) (illegdlity of tax shelters based on sham transactions is a settled legal issue); United States v.
Crooks, 804 F.2d 1441, 1449 (9th Cir. 1986) (requirement of transaction substance over form is
well-ensconced in tax law); and United States v. Tranakos, 911 F.2d 1422 (10th Cir. 1990)
(illegality of sham transactionsto avoid tax liabilities is well-settled).

To ad in establishing willfulness at trial, items turning on reasonably debatable
interpretations of the Tax Code and questionable items of income should be eliminated from the
case, and, whenever possible, complicated facts should be smplified. This is advantageous both
for purposes of presentation to the jury and to strengthen the government's argument that thereis no
doubt that this was a criminal act to evade taxes, because the taxability and tax consequences were
known to the taxpayer.

The Supreme Court has furnished excellent guidance on the type of evidence from which
willfulness can be inferred. In the leading case of Spiesv. United States, 317 U.S. 492, 499 (1943),
the Supreme Court, "by way of illustration and not by way of limitation," set forth the following as
examples of conduct from which willfulness may be inferred:

[K]eeping a double set of books, making false entries or alterations,
or fase invoices or documents, destruction of books or records,
concealment of assets or covering up sources of income, handling of
one's affairs to avoid making the records usua in transactions of the
kind, and any conduct, the likely effect of which would be to midead
or to concedl.

Particularly noteworthy is the Court's reference to "any conduct, the likely effect of which
would be to mislead or to conced.” It is apparent that the Court was intent on making it clear that
there are no artificial limits on the type of conduct from which willfulness can be inferred, and that
evidence is admissible of any conduct at all, aslong asthe "likely effect” of the conduct would be to
mislead or conceal.
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8.06[3] Examples: Proof of Willfulness

1 Willfulness may be inferred from evidence of a consistent pattern of
underreporting large amounts of income. United States v. Kim, 884 F.2d
189, 192 (5th Cir. 1989) (evidence of willfulness was sufficient where
taxpayer failed to report $182,601 of income over three years); United
States v. Kryzske, 836 F.2d 1013, 1019-20 (6th Cir. 1988), cert. denied, 488
U.S. 832 (1988) (willfulness found where taxpayer failed to file complete
tax returns over afour-year period and underreported his income by $940.50
for one of those years); see also United States v. Skalicky, 615 F.2d 1117
(5th Cir.), cert. denied, 449 U.S. 832 (1980); United States v. Larson,
612 F.2d 1301 (8th Cir.), cert. denied, 446 U.S. 936 (1980); United States v.
Gardner, 611 F.2d 770 (Sth Cir. 1980).

2. Failure to supply an accountant with accurate and complete information.
United States v. Samara, 643 F.2d 701, 703 (I0th Cir.), cert. denied,
454 U.S. 829 (1981) (taxpayer kept receipt books for cash received but did
not supply them to accountant, thus concealing cash receipts); see also
United States v. Michaud, 860 F.2d 495, 500 (1st Cir. 1988); United States
v. Asnfield, 735 F.2d 101, 107 (3d Cir. 1984); United States v. Chesson,
933 F.2d 298, 305 (5th Cir.), cert. denied, 112 S. Ct. 583 (1991); United
States v. Brimberry, 961 F.2d 1286, 1290 (7th Cir. 1992); United States v.
Scher, 476 F.2d 319 (7th Cir. 1973); United States v. Meyer, 808 F.2d
1304, 1306 (8th Cir. 1987); United States v. Conforte, 624 F.2d 869
(9th Cir.), cert. denied, 449 U.S. 1012 (1980).

3. The question of willfulness is not removed from jury consideration merely
because the defendant claims inefficient bookkeeping and a negligent
accountant. United Statesv. Venditti, 533 F.2d 217, 219 (5th Cir. 1976).

4, Taxpayer who relies on others to keep his records and prepare histax returns
may not withhold information from those persons relative to taxable events
and then escape crimina responsbility for the resulting false returns.
United Statesv. Garavaglia, 566 F.2d 1056 (6th Cir. 1977); United Statesv.
O'Keefe, 825 F.2d 314, 318 (11th Cir. 1987).

5. False statements to agents; false exculpatory statements, whether made by a
defendant or instigated by him. United States v. Callanan, 450 F.2d 145,
150 (4th Cir. 1971); United States v. Chesson, 933 F.2d 298, 304 (5th Cir.),
cert. denied, 112 S. Ct. 583 (1991);; United Statesv. Jett, 352 F.2d 179, 182
(6th Cir. 1965); United States v. Walsh, 627 F.2d 88 (7th Cir. 1980); United
States v. Frederickson, 846 F.2d 517, 520-21 (8th Cir. 1988) (taxpayer
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fasely stated that she did not receive income from other employees who
worked in her massage parlor and that she deposited most of her income in
the bank); United States v. Tager, 481 F.2d 97, 100 (10th Cir. 1973), cert.
denied, 415 U.S. 914 (1974); see also United States v. Adonis, 221 F.2d
717, 719 (3d Cir. 1955); United States v. Pistante, 453 F.2d 412 (9th Cir.
1971).

6. Keeping a double set of books. United States v. Daniels, 617 F.2d 146
(5th Cir. 1980).

7. Destroying, throwing away, or "losing” books and records. United States v.
Walker, 896 F.2d 295, 300 (8th Cir. 1990) (taxpayers hid records and assets
in an attempt to conceal them from the IRS). See United States v. Chesson,
933F.2d 298, 304-05 (5thCir.), cert. denied, 112 S. Ct. 583 (1991);
(taxpayer dtered and destroyed invoices after undergoing a civil audit for
underreporting income); Gariepy v. United States, 189 F.2d 459, 463
(6th Cir. 1951); United States v. Holovachka, 314 F.2d 345, 357 (7th Cir.),
cert. denied, 374 U.S. 809 (1963); United States v. Conforte, 624 F.2d 869
(9th Cir.), cert. denied, 449 U.S. 1012 (1980).

8. Making or using false documents, false entries in books and records, false
invoices, and the like. United States v. Chesson, 933 F.2d 298, 304
(5th Cir.), cert. denied, 112 S. Ct. 583 (1991); United States v. Walker,
896 F.2d 295, 298 (8th Cir. 1990) (defendants submitted false invoices to
thelr family company so that the company would treat their persond
expenses as business expenses).

9. Destruction of invoices to customers. United Statesv. Garavaglia, 566 F.2d
1056, 1059 (6th Cir. 1977).

10. Nominees. Placing property or a business in the name of another. United
States v. Woodner, 317 F.2d 649, 651 (2d Cir.), cert. denied, 375 U.S. 903
(1963); United States v. Daniel, 956 F.2d 540 (6th Cir. 1992); United States
v. Peterson, 338 F.2d 595, 597 (7th Cir. 1964), cert. denied, 380 U.S. 911
(1965); Banksv. United States, 204 F.2d 666, 672 (8th Cir. 1953), vacated
and remanded, 348 U.S. 905 (1955), reaff'd, 223 F.2d 884 (8th Cir. 1955),
cert. denied, 350 U.S. 986 (1956).

11. Extensive use of currency and cashier's checks. United States v. Danid,
956 F.2d 540 (6th Cir. 1992) (defendant used cash extensively, immediately
converted checks to cash, and paid employees and insurance policies in
cash); United States v. Holovachka, 314 F.2d 345, 358 (7th Cir.), cert.
denied, 374 U.S. 809 (1963); Schuermann v. United States, 174 F.2d 397,
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398 (8th Cir.), cert. denied, 338 U.S, 831 (1949).

12. Spending large amounts of cash which could not be reconciled with the
amount of income reported, United States v. Kim, 884 F.2d 189, 192
(5th Cir. 1989), or engaging in surreptitious cash transactions, United States
v. Skalicky, 615 F.2d 1117 (5th Cir.), cert. denied, 449 U.S. 832 (1980). See
also United States v. Mortiner, 343 F.2d 500, 503 (7th Cir.), cert. denied,
382 U.S. 842 (1965) (money orders and cashier's checks); United States v.
Holladay, 566 F.2d 1018, 1020 (5th Cir.), cert. denied, 439 U.S. 831 (1978).

13. Bank accounts held under fictitious names. United States v. Ratner,
464 F.2d 101 (9thCir. 1972); Elwert v. United States, 231 F.2d 928
(9th Cir. 1956); cf. United States v. White, 417 F.2d 89, 92 (2d Cir. 1969),
cert. denied, 397 U.S. 912 (1970).

14. Checks cashed and the currency deposited in an out-of-town bank account.
United States v. White, 417 F.2d 89, 92 (2d Cir. 1969), cert. denied,
397 U.S. 912 (1970).

15. Unorthodox accounting practices with deceptive results. United States v.
Slutsky, 487 F.2d 832, 834 (2d Cir. 1973), cert. denied, 416 U.S. 937
(1974); United States v. Waller, 468 F.2d 327, 329 (5th Cir. 1972), cert.
denied, 410 U.S. 927 (1973).

16. Repetitious omissions of items of income, e.g., income from various sources
not reported. United States v. Walker, 896 F.2d 295, 299 (8th Cir. 1990)
(over a two-year period taxpayer failed to report interest income totalling
$20,476); Sherwin v. United States, 320 F.2d 137, 141 (9th Cir. 1963), cert.
denied, 375 U.S. 964 (1964); United States v. Tager, 479 F.2d 120, 122
(10th Cir. 1973), cert. denied, 414 U.S. 1162 (1974).

17. Prior and subsequent similar acts reasonably close to the prosecution years.
United States v. Magnus, 365 F.2d 1007 (2d Cir. 1966), cert. denied,
386 U.S. 909 (1967); United States v. Johnson, 386 F.2d 630 (3d Cir.
1967); United States v. Alker, 260 F.2d 135 (3d Cir. 1958), cert. denied,
359 U.S. 906 (1959); Matthews v. United States, 407 F.2d 1371, 1381
(5th Cir. 1969), cert. denied, 398 U.S. 968 (1970); cf. Fed. R. Evid. Rule
404(b).

18.  Alias used on gambling trip -- relevant to an intent to evade taxes. United
States v. Catalano, 491 F.2d 268, 273 (2d Cir.), cert. denied, 419 U.S. 825
(1974).

19. The defendant's attitude toward the reporting and payment of taxes
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generally. United States v. Hogan, 861 F.2d 312 (1st Cir. 1988); United
Statesv. O'Connor, 433 F.2d 752, 754 (Ist Cir. 1970), cert. denied, 401 U.S.
911 (1971); United States v. Taylor, 305F.2d 183, 185 (4th Cir.), cert.
denied, 371 U.S. 894 (1962); United Statesv. Stein, 437 F.2d 775 (7th Cir.),
cert. denied, 403 U.S. 905 (1971).

20. Background and experience of defendant. General educationa background
and experience of defendant can be considered as bearing on defendant's
ability to form willful intent. United States v. Smith, 890 F.2d 711, 715
(5th Cir. 1989) (defendant's background as an entrepreneur probative of
willfulness); United States v. Segal, 867 F.2d 1173, 1179 (8th Cir. 1989)
(defendant was a successful and sophisticated businessman); United States
v. Rischard, 471 F.2d 105, 108 (8th Cir. 1973). See United States v.
Diamond, 788 F.2d 1025 (4th Cir. 1986); United States v. MacKenze,
777 F.2d 811, 818 (2d Cir. 1985) (willfulness inferred from the fact that
each defendant had a college degree, one in economics and the other in
business). Caution: compare and distinguish Bursten v. United States,
453 F.2d 605 (5th Cir. 1971), cert. denied, 409 U.S. 843 (1972).

21. Offer to bribe witness or government agent. Ewing v. United States,
386 F.2d 10, 15 (9th Cir. 1967), cert. denied, 390 U.S. 991 (1968) (attempt
to bribe government witness); Barcott v. United States, 169 F.2d 929, 932
(9th Cir. 1948), cert. denied, 336 U.S. 912 (1949) (attempt to bribe revenue

agent).

22. Use of false names and surreptitious reliance on the use of cash. United
States v. Holladay, 566 F.2d 1018, 1020 (5th Cir.), cert. denied, 439 U.S.
831 (1978); United Statesv. Walsh, 627 F.2d 88, 92 (7th Cir. 1980).

23. Backdating documents, such as receipts, contracts, and the like, to gain atax
advantage. United States v. Drape, 668 F.2d 22 (1st Cir. 1982); United
States v. Crum, 529 F.2d 1380 (9th Cir. 1976); United States v. O'Keefe,
825 F.2d 314 (llth Cir. 1987).

24. Illegal sources of income. United States v. Palmer, 809 F.2d 1504, 1505-06
(I1th Cir. 1987).
8.06[4] Willful Blindness

It is a defense to a finding of willfulness that the defendant was ignorant of the law or of
facts which made the conduct illegal, since willfulness requires a voluntary and intentional violation
of aknown lega duty. However, if the defendant deliberately avoided acquiring knowledge of a
fact or the law, then the jury may infer that he actualy knew it and that he was merely trying to
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avoid giving the appearance (and incurring the consequences) of knowledge. See United States v.
Ramsey, 785 ﬁ.Zd 184, 189 (7th Cir.), cert. denied sub nom. McCreary v. United States, 476 U.S.
1186 (1986). = In such a case, the use of an "ostrich instruction” -- also known as a deliberate
ignorance, conscious avoidance, willful blindness, or a Jewell instruction (see United States v.
Jewell, 532 F.2d 697 (9th Cir.), cert. denied, 426 U.S. 951 (1976) -- may be appropriate.

A number of courts have approved the use of such instructions under proper circumstances.
See, eg., United States v. Picciandra, 788 F.2d 39, 46 (1st Cir.), cert. denied, 479 U.S. 847
(1986); United States v. MacKenze; 777 F.2d 811, 818-19 (2d Cir.), cert. denied, 476 U.S. 1169
(1986); United States v. Callahan, 588 F.2d 1078 (5th Cir. 1979); United States v. Dube, 820 F.2d
886, 892 (7th Cir. 1987); United States v. Bussey, 942 F.2d 1241, 1246 (8th Cir.), cert. denied,
112S. Ct. 1936 (1991) (post-Cheek decision); United States v. Fingado, 934 F.2d 1163,
1166-1167 (10th Cir.), cert. denied, 112 S. Ct. 320 (1991). However, it has adso been said that the
use of such ingtructions is "rarely appropriate." United States v. |3ﬂleFrancisco-Lopez, 939 F.2d
1405, 1409 (10th Cir. 1991) (relying on several 9th Circuit cases). ~ Thus, it is advisable not to
request such an instruction unless it is clearly warranted by the evidence in a particular case.
Furthermore, the language of any deliberate ignorance instruction in a criminal tax case must
comport with the Government's obligation to prove the voluntary, intentional violation of a known
lega duty. The deliberate ignorance instruction setljorth in United States v. Fingado, 934 F.2d at
1166, appears to be suitable for acrimina tax case. ~ Further, to avoid potential confusion with the
meaning of "willfulness' as it relates to the defendant's intent, it may be wise to avoid use of the
phrase "Willéul blindness," using instead such phrases as "deliberate ignorance" or "conscious
avoidance."

8.07 VENUE

Venue in an evasion case lies in any district where an affirmative act occurred. As
previoudly noted, the most common attempt to evade involves the filing of a false return. Thus,
venue can always be laid in the district where a false return was filed. United States v. King,
563 F.2d 559, 562 (2d Cir. 1977), cert. denied, 435 U.S. 918 (1978); Holbrook v. United States,
216 F.2d 238 (5th Cir. 1954), cert. denied, 349 U.S. 915 (1955).

In addition to the district of filing, venue will aso lie in the district where a fa se return was
prepared or signed, even though the return is filed in a different district. United States v. King,
563 F.2d 559, 562 (2d Cir. 1977), cert. denied, 435U.S. 918 (1978); United States v. Slutsky,
487 F.2d 832, 839 (2d Cir. 1973), cert. denied, 416 U.S. 937 (1974); United States v. Marrinson,

3 But see United States v. Rodriguez, 983 F.2d 455, 457 (2d Gr. 1993)
(Second Crcuit nore willing than Ninth Grcuit to authorize use of this type
of instruction).

4 Qut of an abundance of caution, however, a prosecutor may wish to utilize
the instruction set out in United States v. MacKenzie, 777 F.2d 811, 818 n.2
(2d CGr. 1985), cert. denied, 476 U S. 1169 (1986).

5 It is suggested that any tinme a deliberate ignorance or conscious
avoi dance instruction is given, the prosecutor should also insure that the jury
is expressly directed not to convict for negligence or nistake.
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832 F.2d 1465, 1475 (7th Cir. 1987); United States v. Humphreys, 982 F.2d 254 (8th Cir. 1992),
cert. denied, 114 S. Ct. 61 (1993); United States v. Marchant, 774 F.2d 888, 891 (8th Cir. 1985),
cert. denied, 475 U.S. 1012 (1986); 18 U.S.C. §3237(a). Thisis aso true in cases in which the
affirmative act of evasion is the filing of a fase withholding Form W-4 rather than a fase tax
return: venue is proper where the false W-4 was prepared and signed, or where it was received and
filed. United Statesv. Felak, 831 F.2d 794, 798-99 (8th Cir. 1987).

Venue is not limited, however, to the district of signing, filing, or preparation. Theruleis
that venue will lie in any district where an attempt to evade took place, e.g., the district where a
false statement was made to an |.R.S. agent, United States v. Goodyear, 649 F.2d 226, 228 (4th Cir.
1981), where the making of false records or the concealment of assets took place, Beaty v. United
States, 213 F.2d 712, 715 (4th Cir. 1954), vacated and remanded, 348 U.S. 905, reaff'd, 220 F.2d
681 (4th Cir.), cert. denied, 349 U.S. 946 (1955), where fa se returns were prepared, United States
v. Albanese, 224 F.2d 879, 882 (2d Cir.), cert. denied, 350 U.S. 845 (1955), or where there was a
concealment of assets, Reynolds v. United States, 225 F.2d 123, 128 (5th Cir.), cert. denied,
350 U.S. 914 (1955).

Reference should also be made to the discussion of venue in Section 6.00, supra.

8.08 STATUTE OF LIMITATIONS

The statute of limitations is Six years "for the offense of willfully attempting in any manner
to evade or defeat any tax or the payment thereof." 26 U.S.C. § 6531(2). For adiscussion asto the
measurement of the six-year period of limitations, see Section 7.00, supra.

The generd rule is that the six-year period of limitations begins to run from the last
affirmative act congtituting an attempt to evade. United States v. Beacon Brass Co., 344 U.S. 43,
45-46 (1952). Thus, if the filing of afalse return is the method of attempting to evade, the statute
will usudly start running on the day thereturn isfiled. However, where afasereturn isfiled before
the statutory due date, the statute of limitations does not start running until the statutory due date
arrives. United States v. Habig, 390 U.S. 222, 225 (1968); United States v. Silverman, 449 F.2d
1341, 1346 (2d Cir. 1971), cert. denied, 405 U.S. 1918 (1972); United States v. Ayers, 673 F.2d
728, 729 (4th Cir. 1982). When the affirmative act occurs before the tax deficiency, the statute of
limitations begins at the time of the tax deficiency. United States v. Payne, 978 F.2d 1177, 1179
(10th Cir. 1992), cert. denied, 113 S. Ct. 2441 (1993).

In all evasion cases, affirmative acts of evasion carried out after the statutory due date renew
the limitations period and allow it to extend beyond six years from the time filing was required (or
unpaid taxes were due). United States v. Ferris, 807 F.2d 269, 271 (1st Cir. 1986), cert. denied,
480 U.S. 950 (1987) (fadse statements by defendant to revenue agents and prosecutor regarding
income from prior year in question were affirmative acts which triggered the statute of limitations
computation); United States v. Dandy, 998 F.2d 1344 (6th Cir. 1993) ("To hold otherwise would
only reward a defendant for successfully evading discovery of histax fraud for a period of six years
subsequent to the date the returns were filed"); United States v. DeTar, 832 F.2d 1110, 1113
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(9th Cir. 1987) (affirmative acts of both placing assets in names of nominees and conducting
business in cash within six years prior to indictment made indictment timely, even though taxes
evaded were due and payable over Six years ago).

In Spies evasion cases, where no return is filed, the statute of limitations period runs from
the later of the due date of the tax return at issue or the commission of the affirmative act. United
States v. DiPetto, 936 F.2d 96, 98 (2d Cir.), cert. denied, 112 S. Ct. 193 (1991); United States v.
Williams, 928 F.2d 145, 149 (5th Cir.), cert. denied, 112 S. Ct. 58 (1991); United States v.
Winfield, 960 F.2d 970, 974 (11th Cir. 1992). Thus, if the defendant committed the affirmative act
during the tax year (e.g., filed afase Form W-4), then the limitations period runs from the due date
of the tax return. If the defendant committed the affirmative act after the filing due date (e.g., lied
to investigating agents), then the limitations period does not start until the date of the affirmative
act.

8.09 LESSER INCLUDED OFFENSES

Tax Divison Memorandum dated February 12, 1993, regarding Lesser Included Offensesin

Tax Cases (hereinafter "Memorandum™) explains the Tax Division's policy on lesser included
offenses. The Memorandum states the government's adoption of the strict "elements’ test of
Schmuck v. United States, 489 U.S. 705, 709-10 (1989). This test makes one offense included in
another only when the statutory elements of the lesser offense are a subset of the elements of the
greater offense. 1d. The policies relevant to tax evasion appear quoted below.
(Section 7203)

1. In cases charged as Spies-evasion (i.e, failure to file, failure to

pay, and an affirmative act of evasion) under section 7201, it is now

the government's position that neither party is entitled to an

instruction that willful failure to file (section 7203) is a lesser

included offense of which the defendant may be convicted. Thus, if

there is reason for concern that the jury may not return a guilty

verdict on the section 7201 charges (for example, where the evidence

of a tax deficiency is weak), consderation should be given to

including counts charging violations of both section 7201 and

section 7203 in the indictment. [Note, however, that awillful failure

to pay is alesser included offense of a willful attempt to evade the

payment of tax.]

The issue whether cumulative punishment is appropriate
where a defendant has been convicted of violating both section 7201
and section 7203 generaly will arise only in pre-guidelines cases.
Under the Sentencing Guidelines, related tax counts are grouped, and
the sentence is based on the total tax loss, not on the number of
statutory violations. Thus, only in those cases involving an
extraordinary tax loss will the sentencing court be required to
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(Section 7206)

(Section 7207)

consider an imprisonment term longer than five years. In those cases
in which cumulative punishments are possible and the defendant has
been convicted of violating both sections 7201 and 7203, the
prosecutor may, a his or her discretion, seek cumulative
punishment. However, where the sole reason for including both
charges in the same indictment was a fear that there might be a
falure of proof on the tax deficiency element, cumulative
punishments should not be sought. Memorandum at 2.

2. Similarly, in evasion cases where the filing of a fase return
(section 7206) is charged as one of the affirmative acts of evasion (or
the only affirmative act), it is now the Tax Divison's policy that a
lesser included offense instruction is not permissible, since evasion
may be established without proof of the filing of afase return. See
Schmuck v. United States, 489 U.S. 705 (1989) (one offense is
necessarily included in another only when the statutory el ements of
the lesser offense are a subset of the elements of the charged greater
offense). Therefore, aswith Spies evasion cases, prosecutors should
consder charging both offenses if there is any chance that the tax
deficiency element may not be proved but it still would be possible
for the jury to find that the defendant had violated section 7206(1).
But where a failure of proof on the tax deficiency element would
also congtitute a failure of proof on the false return charge, nothing
generally would be gained by charging violations of both sections
7201 and 7206.

Where the imposition of cumulative sentences is possible,
the prosecutor has the discretion to seek cumulative punishments.
But where the facts supporting the dstatutory violations are
duplicative (e.g., where the only affirmative act of evasion is the
filing of the false return), separate punishments for both offenses
should not be requested.

Although the elements of section 7207 do not readily appear
to be a subset of the eements of section 7201, the Supreme Court
has held that a violation of section 7207 is a lesser included offense
of a violation of section 7201. See Sansone v. United States,
380 U.S. 343, 352 (1965); Schmuck v. United States, 489 U.S. at
720, n.11. Accordingly, in an appropriate case, either party may
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request the giving of a lesser included offense instruction based on
section 7207 where the defendant has been charged with attempted
income tax evasion by the filing of a fase tax return or other
document. Memorandum at 3.

(Other Offenses)

6. Intax cases, questions concerning whether one offense is a lesser
included offense of another may not be limited to Title 26 violations,
but may also include violations under Title 18 (i.e., assertions that a
Title 26 charge is alesser included violation of a Title 18 charge or
vice-versa). The policy set out in this memorandum will also govern
any such situations -- that is, the strict elements test of Schmuck v.
United States, 489 U.S. 705, should be applied. Memorandum at 4.

(General Warning)

5. Prosecutors should be aware that the law in their circuit
may be inconsistent with the policy stated in this memorandum. See,
e.g., United States v. Doyle, 956 F.2d 73, 74-75 (5th Cir. 1992);
United Statesv. Boone, 951 F.2d 1526, 1541 (9th Cir. 1991); United
States v. Kaiser, 893 F.2d 1300, 1306 (11thCir. 1990); United
States v. Lodwick, 410 F.2d 1202,1206 (8th Cir.), cert. denied,
396 U.S. 841 (1969). Nevertheless, since the government has now
embraced the strict "elements’ test and taken a position on this issue
in the Supreme Court, it is imperative that the policy set out in this
memorandum be followed. Memorandum at 3.

[T]hese guidelines will remain in effect unless or until the Supreme
Court . . . rulesinconsistently with the . . . policy. Memorandum at
4.

July 1994

The policy statement was issued partially in response to recent appellate court decisions on
the issue of whether section 7203 is alesser included offense of section 7201. The Seventh Circuit
held in United States v. Becker, 965 F.2d 383 (7th Cir. 1992), cert. denied, 113 S. Ct. 1411 (1993),
that failure to file was not alesser included offense of tax evasion ("'[s]ection 7203 does not require
‘an affirmative act, whereas a § 7201 offense requires some affirmative act. Failure to file without
more will not sustain a conviction under 8 7201. Conversely, while someone attempting to evade
or defeat tax will often fail to file a return, this is not necessary for the completion of the
offense....") Becker, 965F.2d at 391 (quoting United States v. Foster, 789 F.2d 457, 460
(7th Cir.), cert. denied, 479 U.S. 883 (1986)).

In United States v. McGill, 964 F.2d 222, 239-40 (3d Cir.), cert. denied, 113 S. Ct. 664
(1992), however, the Third Circuit held that failure to pay was a lesser included offense of evasion
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of payment. McGill was charged with five counts of evasion of payment. The jury convicted the
defendant of three counts of evasion of payment and of failure to pay regarding the other two years.
McGill argued that section 7203 is not a lesser included offense of section 7201 "because one
element of the misdemeanor -- failure to pay a tax -- requires different proof than the paralld
affirmative act of evasion under 8 7201 which as the court held in Spies cannot be the mere failure
to pay". The court disagreed: "McGill's argument overlooks the fact that it is exactly in the
situation where proof of the affirmative act to evade payment fails, that the lesser included offense
of willful failure to pay may becomerelevant." McGill, 964 F.2d at 239.

Prosecutors dealing with tax cases involving lesser included offense issues are encouraged
to consult with the Tax Division's Crimina Appeals and Tax Enforcement Policy Section at (202)
514-3011.

1. Changed to 18 U.S.C. § 3571, commencing Nov. 1, 1986.

2. The Firgt Circuit also rgected the defendants duplicity claims in both Huguenin and Waldeck
on the grounds that the defendants in those cases were clearly apprised that the government was
proceeding on an evasion-of-assessment theory. See Huguenin, 950 F.2d at 26; Waldeck, 909 F.2d
at 558.

Although the court in Waldeck stated (909 F.2d at 558) that "the indictment could have
been clearer by specifying that the crime charged was attempting to evade and defeat the
assessment of taxes,” the Tax Division believes that an indictment which tracks the first part of the
statute and alleges an attempt to evade and defeat a tax clearly charges an attempt to evade tax by
evasion of assessment. Similarly, an indictment which tracks the second part of the statute and
alleges an attempt to evade payment of atax clearly alleges an attempt to evade tax by evasion of
payment. Thisanaysisis consistent with the result in both Huguenin and Waldeck.

3. The government's proof of additional tax in a given year cannot be based upon income which
should have been reported in an earlier or later year. United States v. Wilkins, 385 F.2d 465, 469
(4th Cir. 1967), cert. denied, 390 U.S. 951 (1968).

4. Even if the defendant successfully avoided actual knowledge of the fact, "[t]he required
knowledge is established if the accused is aware of a high probability of the existence of the fact in
guestion unless he actualy believes it does not exist.” United States v. Fingado, 934 F.2d 1163,
1166 (10th Cir.), cert. denied, 112 S. Ct. 320 (1991). But see United States v. MacKenze,
777 F.2d 811, 818 n.2 (2d Cir.), cert. denied, 476 U.S. 1169 (1986).
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9.00 WILLFUL FAILURE TO COLLECT OR PAY OVER TAX
9.01 STATUTORY LANGUAGE: 26 U.S.C. § 7202
§7202. Willful failureto collect or pay over tax

Any person required under this title to collect, account for, and pay over any
tax imposed by this title who willfully fails to collect or truthfully account for and
pay over such tax shall, in addition to other penalties provided by law, be guilty of a
felony and, upon conviction thereof, be fined* not more than $10,000, or
imprisoned not more than five years, or both, together with the costs of prosecution.

* As to offenses committed after December 31, 1984, the Crimina Fine
Enforcement Act of 1984 (P.L. 98-596) enacted 18 U.S.C. § 3623, which increased
the maximum permissible fines for misdemeanors and felonies. Where 18 U.S.C. §
36231 is applicable, the maximum fine under section 7202 for offenses committed
after Qecember 31, 1984, would be at least $250,000 for individuals and $500,000
for corporations. Alternatively, if any person derives pecuniary gain from the
offense, or if the offense results in a pecuniary loss to a person other than the
defendant, the defendant may be fined not more than the greater of twice the gross
gain or twice the gross | oss.

9.02 GENERALLY

This statute describes two offenses: (1) awillful failure to collect; and (2) a willful failure
to truthfully account for and pay over. It was designed primarily to assure compliance by third
parties obligated to collect excise taxes and to deduct from wages paid to employees the employees
share of Federa Insurance Contribution Act (FICA) taxes and the withholding tax on wages
applicable to individua income taxes. The withheld sums are commonly referred to as "trust fund
taxes." See Slodov v. United States, 436 U.S. 238, 242-48 (1978); United Statesv. H.J.K. Theatre
Corporation, 236 F.2d 502 (2d Cir. 1956), cert. denied, 352 U.S. 969 (1957). The legidative
history of the statute prior to 1975 is discussed in United States v. Pall, 521 F.2d 329, 333-34 n.2
(Sth Cir. 1975). See also United States v. Poll, 538 F.2d 845 (9th Cir.), cert. denied, 429 U.S. 977
(1976).
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9.03 ELEMENTS

To establish a violation of section 7202, the following elements must be proved beyond a
reasonable doubt:

1. Duty to collect, and/or to truthfully account for and pay over;
2. Failureto collect, or truthfully account for and pay over; and
3. Willfulness.

Section 7202 has been seldom used, and there are few reported cases to use as a guide.
Cases prosecuted under this statute usually involve the willful failure to truthfully account for and
pay over socia security taxes (FICA) and withholding tax. The duty of employers to truthfully
account for and pay over is created by sections 3102(a), 3111(a), and 3402 of the Internal Revenue
Code of 1986. See United States v. Porth, 426 F.2d 519, 522 (10th Cir.), cert. denied, 400 U.S.
824 (1970). Specifically, it is the individual with the duty to truthfully account for and pay over
who is culpable when there is a failure to perform this duty. For an example of the criteria used to
determine the individua with the duty to truthfully account for and pay over, see Datlof v. United
States, 252 F. Supp. 11, 32 (E.D. Pa), aff'd, 370 F.2d 655 (3d Cir. 1966), cert. denied, 387 U.S.
906 (1967), involving a civil penalty under 26 U.S.C. 8 6672 for unpaid federal withholding and
employment taxes.

The Tax Division's position historically has been that a willful failure truthfully to account
for and pay over is a"breach of an inseparable dua obligation." Manual for Criminal Tax Trials,
United States Department of Justice, Tax Division, Crimina Section, 5th Ed. 1973, p. 26. Under
this theory, awillful failure to pay after a truthful accounting is made, by filing a return, would still
leave "the duty as awhole unfulfilled and the responsible person subject to prosecution.”

The requisite element of willfulness under section 7202 is the same as in other offenses
under Title 26. See Section 8.06, supra. It must be shown that a defendant voluntarily and
intentionally acted in violation of a known legal duty. Cheek v. United States, 498 U.S. 192
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(1991); United States v. Pomponio, 429 U.S. 10, 12 (1976); United States v. Bishop, 412 U.S. 346,
360 (1973). Traditionally, however, this element has been difficult to establish in the context of a
section 7202 prosecution.

The difficulty in proving willfulness resulted in the enactment of section 7215, a
misdemeanor, for prosecution of "trust fund" cases. S. Rep. No. 1182, 85th Cong., 2d Sess. (1958),
2U.S. Code Cong. & Ad. News 2187, 2189. The Senate Report on what became section 7215
commented on the criminal penalty provided for by section 7202, as follows:

This crimina penalty adso has proved to be of limited usefulness
because of the difficulty of proving willfulness, which to a lesser
extent has also been a problem in the case of the civil penalty. The
courts, for example, in the crimina cases generdly have refused to
treat as "willful" those cases where the employer failed to pay over
amounts withheld because they used the funds in business ventures
which were not successful and no longer had such amounts available
to be paid over to the Government.

The difficulty in the approach taken by the courts is illustrated by United States v. Pall,
521 F.2d 329 (9th Cir. 1975). In Poall, the parties stipulated that the amount of taxes which should
have been withheld was correctly shown on the corporate books but that the defendant knowingly
signed and filed false returns (Forms 941), which did not correctly reflect the amount withheld from
wages. In reversing the conviction, the Ninth Circuit held that to establish a willful failure to
truthfully account for and pay over taxes required to be withheld, both the failure to