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Preface

It was by accident that the thesis of this book came to be. | had accepted and
operated according to the standard critical understanding of the Covenant Code
and its relationship to Mesopotamian legal tradition. This viewed the biblical
law collection as the result of stages of development over several centuries.
The similarities it had with texts such as the Laws of Hammurabi were due to
Israel’s and the Bible’s inheriting oral traditions that circulated in Syria and
Canaan before Israel appeared on the historical scene. | assumed, too, that the
laws of the Covenant Code in large part reflected the practice of early Israel.

Then, one day in the fall of 1998 while preparing a lecture for a course on
biblical and Near Eastern law at Brandeis University, | noticed that passages
from the Covenant Code and the Laws of Hammurabi that | had assigned for
an upcoming class session on a new topic happened to follow, in sequence,
passages in these texts that | had assigned from the previous class session that
was devoted to a different topic. | spent the next several hours looking for
other sequential correlations between the two collections. By dinner time, | had
charted a list of ten such laws or legal topics. Thus this study was born.

Since that day, | have spent time testing, expanding, questioning, and refin-
ing the evidence and arguments. My first paper on the topic was at the New
England Regional Meeting of the Society of Biblical Literature, April 1999
(Newton, Massachusetts). Since then, | have reported on my findings at various
national and international professional meetings. | also published preliminary
versions of my findings in three articles, the first in Maarav (“The Laws of
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Hammurabi as a Source for the Covenant Collection,” 2003, appeared 2004) and
two in the Zeitschrift fir altorientalische und biblische Rechtsgeschichte (“The
Compositional Logic of the Goring Ox and Negligence” and “The Fallacies
of Chiasmus,” 2004). These early publications sought to elicit response from
colleagues. One such considered response, by Bruce Wells, allowed me in
turn to restate and sharpen the presentation of the data in a second Maarav
article (“The Laws of Hammurabi and the Covenant Code: A Response to
Bruce Wells,” 2006, appeared 2007). Some material from these articles has
been incorporated, with extensive revision, at places in this study. I thank these
journals for permission to reuse this material.

The thesis of this book requires detailed textual examination and is there-
fore by necessity technical in nature. In order to facilitate a basic grasp of the
evidence, to serve nonspecialists as well as specialists who want an overview, |
have summarized the thesis and evidence in chapter 1. Reading this along with
the conclusion (chapter 13) will give any reader a solid understanding of the
study’s claims. A more intensive reading would include chapters 2—4 (part 1),
which lay out in detail the evidence for the Covenant Code’s dependence
upon Hammurabi’s Laws and explain when this borrowing occurred. A fully
engaged reading would add chapters 5-12 (part 11). They describe how the
Covenant Code transformed its sources and explain the purpose and ideology
of the work. At the suggestion of colleagues, | have provided in most cases cita-
tions of texts in translation and in the original languages to allow immediate
critical analysis. | have also included translations of citations from contempo-
rary European scholarship in the main text of the chapters (and in the notes of
chapter 1) for the benefit of nonspecialists.

I am deeply grateful to several colleagues for their help and criticism:
Bernard Levinson, for taking an early interest in my findings, responding to
drafts of some of my papers on the book’s thesis, critiquing and refining some
of my arguments in his own publications, and sharing his offprints and some
prepublication manuscripts; Jeffrey Stackert, my student during the years that
this study was in formation and from whom | learned much, for providing a
critical ear in hours of discussion and evaluating some early drafts of chapters;
my Brandeis colleague Tzvi Abusch, for being an incisive sounding board for
ideas, helpful with Assyriological matters, and an advisor on how to present the
data and arguments on such a complicated topic; Bruce Wells, for his resistance
and criticisms, not only in his review article, just noted, but in friendly discus-
sions over the past few years, which have helped me see a wider set of ques-
tions; Bernard Jackson, for corresponding with me about my first articles and
sharing the prepublication proofs of his now recently published book, Wisdom-
Laws; Eckart Otto, for sharing his work with me over the years and for recently
facilitating the presentation of my ideas in ZABR; William Morrow, for his
cautionary questions and sharing a manuscript of a forthcoming article; Simo
Parpola, for asking me to summarize my thesis for his online Melammu Project
(see Wright, “The Codex Hammurapi as a Source for the Covenant Collection™);
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and John Van Seters, for sending me offprints of his articles and discussing his
approach and views with me.

In addition, I thank other scholars for suggesting references, engaging in
discussions, and offering critiques, including Joel Baden, Simeon Chavel,
Andrew Cohen, Tikva Frymer-Kensky, Samuel Greengus, Dale Patrick, Jan
Wagenaar, Emily West, and Raymond Westbrook. | acknowledge several of my
Brandeis colleagues for their critique and suggestions, including Marc Brettler,
Bernadette Brooten, Jonathan Decter, Jon Levisohn, Antony Polonsky, and
Eugene Sheppard. | also thank the several students who served as research
assistants on this work in its various stages: David Bokovoy, Jason Gaines, and
Michael Singer. | also recognize a debt to other graduate students who have
argued with me and provided suggestions, including Molly DeMarco, James
Getz, Eric Grossman, Alan Lenzi, Sarah Shectman, Sheila Reeder, Susan
Tanchel, and llona Zsolnay.

| thank the British Museum and cuneiform collection curator Jonathan
Taylor for allowing me to examine and photograph unpublished neo-Assyrian
fragments of Hammurabi’s Laws (see chapter 4, n. 137).

Finally, | extend special gratitude to my wife, Dianne, who supported me
through the long process of developing this study, listened to my incessant and
evolving test lectures, and endured the various grunts and groans of the writing
process. She has always been patient and accommodating. Since 1998, our four
children have gone through and graduated from college, and | thank them, too,
for being patient with a sometimes preoccupied father. Dianne and | are now
happy to see this fifth “child” leave the nest.
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Introduction: The Basic Thesis
and Background

This study proposes a profoundly new understanding of the composition and
nature of the Covenant Code (Exodus 20:23-23:19). It contends that this law
collection, the pinnacle of the revelation at Mount Sinai according to the story
of Exodus 19-24, is directly, primarily, and throughout dependent upon the
Laws of Hammurabi. The biblical text imitated the structure of this Akkadian
text and drew upon its content to create the central casuistic laws of Exodus
21:2-22:19, as well as the outer sections of apodictic law in Exodus 20:23-26
(along with the introduction of 21:1) and 22:20-23:19.2 This primary use of the
Laws of Hammurabi was supplemented with the occasional use of material
from other cuneiform law collections and from native Israelite-Judean sources
and traditions. The time for this textual borrowing was most likely during the
Neo-Assyrian period, specifically sometime between 740 and 640 sce, when
Mesopotamia exerted strong and relatively continuous political control and cul-
tural sway over the kingdoms of Israel and Judah, and a time when the Laws of
Hammurabi were actively copied in Mesopotamia as a literary-canonical text.
The Covenant Code also appears to be a unified composition, given the influ-
ence of Hammurabi’s laws throughout, the thematic integrity resulting from
this, the unique scribal talents and interests necessary for the text’s compo-
sition, and its temporal proximity to the basic laws of Deuteronomy, which
depend on the Covenant Code’s laws and date not much later, probably to the
latter half of the seventh century. Moreover, because the Covenant Code is
largely a creative rewriting of Mesopotamian sources, it is to be viewed as



4 Inventing God’s Law

an academic abstraction rather than a digest of laws practiced by Israelites
and Judeans over the course of centuries. Its selective character and the man-
ner in which it reshapes the political and theological landscape of the Laws of
Hammurabi, in fact, make it appear to be preeminently an ideological docu-
ment, a response to Assyrian political and cultural domination.

This model differs decidedly from current critical scholarly appraisals of
the text.> According to these, the Covenant Code’s similarities with ancient
Near Eastern law—perceived only imperfectly until now—are due to general
or specific traditions, preserved orally and reflected in inherited legal prac-
tice, that reach back into the second millennium sce. One model proposes that
Mesopotamian customs became known in Syria-Canaan through the establish-
ment of cuneiform scribal schools in this western region during the mid- to
later second millennium. These were then handed on primarily in oral form
into the first millennium, at which time the people of Israel took them over,
practiced them, and encoded them in law. An alternate model proposes that the
customs go back earlier to the beginning of the second millennium or even to
the late third millennium, to a common stock of Amorite practices that eventu-
ally became independently encoded in the Mesopotamian law collections and
the Covenant Code. Only a few scholars have allowed for direct or indirect
literary influence from Mesopotamian law collections, and they usually limit
this to a few laws, such as those about a goring ox. No one has ventured the idea
that the apodictic laws have any connection to Hammurabi’s text.

The arguments for the prevailing traditions explanation, as just described,
have seemed persuasive. These include a judgment that the Covenant Code’s
basic casuistic laws (whatever a particular analysis may determine these to be)
are old, from around 1000 Bck, give or take a century. Support for this date has
been sought in the sociological and cultural picture imagined to be reflected
in the basic casuistic laws. For example, the Covenant Code never speaks of a
king. Hence the basic laws have been assumed to be premonarchic or at least
built on legal traditions from that period. An early dating of the Covenant
Code is also supported by a relatively early dating of the laws of Deuteronomy.
If the latter date to the eighth century, for example, then the Covenant Code
may be from the ninth or even tenth century ece. In addition, several scholars
believe that the Covenant Code was included as part of the Elohist—a few say
the Yahwist—source of the Pentateuch. An early dating of these sources has
required an early date for the Covenant Code. Furthermore, scholars have made
connections between the Covenant Code and features in second-millennium
cuneiform documents, such as slave customs reflected in Nuzi texts or the class
of persons denoted by the term hab/piru in EI-Amarna and other texts, to which
the designation “Hebrew” in the Covenant Code has been related. The date of
the Covenant Code, it is supposed, must be relatively close to the time of the
second-millennium texts with these comparable elements.

This early dating of the Covenant Code precludes borrowing from con-
temporary Mesopotamian literature because Mesopotamian influence did not
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extend to Israel and Judah until the mid-ninth-century sce and not significantly
so until the mid-eighth century. Cuneiform scribal schools in Syria-Canaan
that flourished in the second millennium, evidenced in Akkadian texts found
from various Canaanite cities* and the EI-Amarna tablets of the fourteenth cen-
tury, ceased to exist around 1200 sce with the urban collapse at the end of the
Late Bronze Age.> Hence the Covenant Code’s similarities to cuneiform law,
so a traditions argument would claim, cannot be due to the maintenance of
cuneiform law texts from the second millennium into the first millennium in
the west. If any written sources were influential, these would have presum-
ably been written in Aramaic or Phoenician and would have been limited in
scope, perhaps small excerpts of laws or scribal exercises on particular sub-
jects. But since there is no evidence for such texts—certainly there is none for
the transmission of the whole of the Laws of Hammurabi in these Northwest
Semitic languages—the content of the Covenant Code must result mainly from
oral tradition. In any case, most scholarship has also assumed that the laws of
the Covenant Code reflect actual legal customs in Israel or Judah. Therefore,
whatever relationship there is to Mesopotamian custom, it is only through
a pedigree of actual practice. This rules out dependence on a text and even
oral traditions transmitted as abstract matters of academic discussion among
scribes or jurists.

In addition to these chronological considerations, previous scholarship fol-
lowing a traditions explanation has also emphasized that, despite the observ-
able similarities with Near Eastern law texts, the laws of the Covenant Code are
significantly different from their nonbiblical counterparts. These differences
have been taken as an index of the cultural, geographical, and chronological
distance between the texts. Moreover, the number of exact correspondences
between the Covenant Code and any given Near Eastern text is actually quite
small. These few correlations can presumably be explained by a nonliterary
model. Approaches employing a traditions model have also emphasized that
similar laws or legal topics are found in several wide-ranging Near Eastern
or Mediterranean law collections. For example, the Covenant Code, the Laws
of Hammurabi, the Laws of Eshnunna, and the Roman Twelve Tables all have
burglary laws that speak of killing a burglar (see chapter 9). These cannot all
be related by literary influence. They are either all the result of coincidence
(independent genesis) or the result of broad but indefinable oral tradition. This
explanation is then brought to bear on all other points of similarity between the
Covenant Code and Near Eastern legal texts.

Additional arguments have been mustered in support of a traditions model.
Critical scholarship has concluded that the Covenant Code contains several
redactional strata that arose over the course of several centuries, from approxi-
mately 1000 to 500 sce. That the Covenant Code has a complex literary history
is supported in a general way by what scholarship has observed to be the nature
of other biblical texts, by empirical evidence from variant ancient versions of
other biblical texts,® and from what we know about the composition of texts
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from elsewhere in the ancient Near East.” The problem for a theory of direct
literary dependence is that several of the proposed compositional layers of the
Covenant Code have correspondences with Near Eastern law. But it is unlikely
that each stratum arose through dependence on Near Eastern legal texts. It
is easier to believe that the various strata arose independent of foreign litera-
ture and out of a tradition that was only indirectly and loosely associated with
Mesopotamian customs.

Related to this argument is the proposal in various works of scholarship,
admittedly on the basis of meager data, of an evolutionary scheme for biblical
law in general. For example, several scholars see a development from self-help
customary law reflective of a simpler sociological situation to more elaborate
regulations connected with village, town, and eventually state interests. The
Covenant Code has been viewed as fitting into this developmental scheme. Its
presumed early redactional layers reflect a relatively primitive stage of law,
and the Covenant Code as a redacted whole reflects a more developed politico-
judicial context. Therefore, the Covenant Code does not seem to be of foreign
derivation but is a digest of growing local custom.

Further support for a traditions explanation for the laws of the Covenant
Code is in the Bible’s use of oral tradition in other respects, such as for religious
and theological conceptions, various customs, narrative motifs, and literary
forms and techniques. It has been reasonable to conclude, therefore, that simi-
larities between the Covenant Code and Mesopotamian legal texts are due to
similar broad oral tradition and not literary dependence.

Methodological considerations also point to the validity of a traditions model.
First, the claim of literary dependence seems too simplistic. After all, it would
be an extremely grand stroke of luck that we happen to have the source docu-
ment for the Covenant Code, given the vast stretches of time, divergent geog-
raphies, and chance nature of archaeological discovery involved.® Second, the
claim that the Covenant Code depends on the Laws of Hammurabi looks like a
relic of the Pan-Babylonianism of the early twentieth century.® Scholarship has
taught us since then that we must deal with the individual context and expres-
sion not only of the Mesopotamian material but also of the biblical material.2°

This study proffers new evidence and arguments that lead us to question
and reject a traditions explanation and its supporting arguments, as just sum-
marized. The Covenant Code has many more similarities with the Laws of
Hammurabi than have previously been observed. These are not merely matters
of specific content; they are also matters of general structure and the common
distribution of themes. The similarities are such that they cannot be explained
by oral tradition. If one simply moves the date of the presumed earliest mate-
rial Covenant Code a bit later, to the Neo-Assyrian period, then a window of
opportunity opens for use of the Laws of Hammurabi as a source text. Indeed,
many scholars in recent years have been moving to such a date for a significant
portion of the casuistic laws, as well as the apodictic laws, based on different
evidence and considerations.!
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The primary historical problem before us can be boiled down to this: are
we to believe that legal traditions from several centuries and maybe even a
millennium or more past have happened to come together in a form and with a
content that matches the Laws of Hammurabi, precisely at a time when Israel
and Judah were under Assyrian control and when the Laws of Hammurabi were
part of the Great Books library of Akkadian scribes, but that this text had no
influence on the Covenant Code? A more parsimonious and compelling expla-
nation of the Covenant Code’s origins recommends itself, and that is what this
study presents.

The Evidence in Brief

The argument of this book requires detailed textual examination of the whole
of the Covenant Code in connection with the Laws of Hammurabi and other
sources. The thesis cannot be defended and the evidence cannot be understood
and evaluated otherwise. To moderate this detail, | will present the essence of
the evidence here so that a reader will have a framework for understanding the
specifics to come. One need not worry that | am laying out my cards too early
because this schematic presentation represents only the tip of the evidential
iceberg. This précis will no doubt generate numerous questions. These will be
answered in the body of the book.

Ever since the Laws of Hammurabi (henceforth LH) were discovered in
excavations at Susa?? in 1901-1902 and quickly published by Scheil in 1902,
scholars recognized their similarity to the laws of the Covenant Code (hence-
forth CC).* The past century of scholarship, however, has generally perceived
correspondences with LH atomistically and only in the casuistic portion of the
text (i.e., Exodus 21:2-22:19)." The goring ox laws are the clearest and most
famous example of the observed similarities (for detail, see chapter 8).°

Exodus 21:28-32

28]f an ox gores a man or woman and
he dies, the ox shall be stoned, its flesh
shall not be eaten; the owner of the ox
is not liable.

21f an ox is a habitual gorer, from pre-
vious experience, and its owner has
been warned, but he did not restrain

it, and it kills a man or woman, the ox
shall be stoned and its owner shall be
put to death. *If ransom is laid upon
him, he shall pay the redemption price
for his life, according to whatever is
laid upon him.

Laws of Hammurabi 250-252

2501f an ox gores a man while passing
through the street and kills (him),
that case has no claim.

21f a man’s ox is a habitual gorer,
and his district has informed him
that it is a habitual gorer, but he did
not file its horns and did not control
his ox, and that ox gores a man (lit.
son of a man) and kills (him), he
shall pay one-half mina (= thirty
shekels) of silver.
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310r (if) it gores a son or daughter, it
shall be done for him according to this

law.

%1f the ox gores a male slave or a 2%2|f it is the slave of a free

female slave, he shall pay thirty person, he shall pay one-third mina
shekels of silver to his (the slave’s) (= twenty shekels) of silver.

master and the ox shall be stoned.

Though CC here exhibits some notable differences, its laws are nonetheless
remarkably similar to those in LH, having the same basic content, formulation,
and sequence. On the basis of the similarities in these laws alone, Meir Malul,
for example, concluded that there must be a literary connection between the
two texts.Y

But the similarities with LH are much broader than what are observable
between individual laws here or there and are found throughout its two genres
of casuistic and apodictic laws. The casuistic laws, with the style “if...then...,”
occupy the central portion of the text (21:2-22:19). These laws are surrounded
by bookends of apodictic laws, with the style “do this/don’t do that” (20:23-26
and 22:20-23:19). CC’s central casuistic laws have close associations with the
central casuistic laws of LH (LH 1-282), and CC’s outer apodictic laws have
close thematic associations with the outer sections of LH, its prologue and epi-
logue, especially one particular section of the epilogue.

The casuistic laws of CC for their part display the same or nearly the same
topical order as the laws in the last half of Hammurabi’s collection.®® They cor-
respond in fourteen points, as | count them. These are summarized in table 1.1.
(The reader should later examine the table in the appendix to chapter 13, which
lays out the correlations in more detail.) In only a few laws is the order inexact.
These differences are explainable by the creativity that CC used in revising LH.
Homicide, mentioned only in a passing way in LH 207 in a law on striking (cf.
LH 206), was moved to the beginning of CC’s assault laws. The topic of talion
(i.e., “an eye for an eye...”) was moved from earlier in the striking laws of LH
(LH 196-201) to provide penalties for the injury or death of a woman in a case
of aggravated miscarriage. This replaced vicarious punishment prescribed by
LH 210, a penal principle that CC rejected (see Exodus 21:31 in the goring ox
law, cited previously). The other variation in CC’s order, the breakup of the
goring ox laws with a negligence law, is partly due to the shift in context from
human victims to animals (a shift also visible in LH) and also to using a law
from another cuneiform law source (similar to Eshnunna Law [= LE] 53) to
supplement the basic goring ox law from LH.

As CC used the order of LH as a guide, it brought in laws from other places in
LH outside the topical sequence, the chief examples of which are listed in table
1.2. CC also used a few laws based on other cuneiform collections, the main
examples of which are listed in table 1.3. These were not necessarily derived from
these known collections but may have come from an unknown source or sources



Table 1.1: The similar sequence between the casuistic laws

Casuistic Laws of CC

Casuistic Laws of LH

10.
11.
12.

13.
14.

21:2, 3-6 debt-slavery of males,
including children of slave, master
relations

21: 7, 8-11 debt-slavery of a daughter,
including displeasure, “law about
daughters,” taking second wife, and
three means of support

21:12-14 death from striking, intent ——

21:15, 17 child rebellion

21:18-19 men fighting, injury, cure

21:20-21 killing one of lower class

21:22-23 causing a miscarriage
21:23-27 talion laws, injury to slave

21:28-32 goring ox

21:33-34 negligence
21:35-36 goring ox

21:37; 22:2b-3 animal theft
22:6-8 deposit

22:9-12 injury and death of animals
22:13-14 animal rental

117 son, father debt-servants;
subsequent laws: 175 children of slave,
282 master relations

117 daughter debt servant; subsequent
laws: 148-149 displeasure and taking
second wife, 154-156 laws about
daughters, 178 three means of support

192-193, 195 child rebellion

196-201 talion laws, injury to slave
206 men fighting, injury, cure

207 (based on 206) death from striking,
intent

208 killing one of lower class (cf. 116)
(cf. slaves in 196—205, 209-223)
209-214 causing a miscarriage

229-230 negligence (cf. 125)
250-252 goring ox

(similar to LE 53)

253-265 animal theft

265-266 “deposit” of animals
(idiomatically related to deposit in 120,
124-125)

266-267 injury and death of animals
268-271 animal rental (cf. 244-249)

Table 1.2: Main nonsequential correspondences with LH

master relations and ear mutilation
kidnapping

negligence

burglary

grazing

deposit

animal rental

Exod 22:4
Exod 22:6-7
Exod 22:13-14

Exod 21:5-6 LH 282
Exod 21:16 LH 14
Exod 21:33-34 LH 125
Exod 22:1-2a LH21
LH 57-58
LH 120, 124-125

LH 244, 249

Table 1.3: Main correspondences with cuneiform laws other than LH

talion in miscarriage Exod 21:23-25 MAL A 50, 52
an ox goring an ox Exod 21:35 LE 53

burglary Exod 22:1-2a LE 13 (cf. LH 21)
burning a field Exod 22:5 HtL 105-106
seducing a virgin Exod 22:15-16 MAL A 55-56
sorcery Exod 22:18 MAL A 47
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Table 1.4: Parallel string structure of the final apodictic laws of CC

Topic

String | (Exod 22:20-30)

String 11 (Exod 23:9-19)

1. general law about
the poor

2. tworelatively long
laws benefiting the
poor

3. two short laws
about speaking

about sovereigns

4,  cultic laws

22:20-23: three classes—
immigrant, widow, orphan—not
to be oppressed; Egypt rationale
(A) 22:24: interest not to be
taken from poor

(B) 22:25-26: garment pledge
not to be retained.

(A) 22:27a: God not to be
cursed;

(B) 22:27b: “chieftain” (= king)
not to be cursed

22:28-30: miscellaneous cultic
rules: offer first produce,
dedicate firstborn humans,

23:9: immigrant not to be
oppressed; Egypt rationale

(A) 23:10-11: poor eat from
produce of seventh-year field
(B) 23:12: poor rest on seventh
day

(A) 23:13ba: names of other gods
not to be recalled

(B) 23:13bp: name of these gods
not to be heard on lips
22:17-19: three annual festivals
to be observed where people
appear before/“see” the deity;

offer firstborn animals after
remaining with mother a week,
carrion not to be eaten because
people are holy

miscellaneous cultic rules:
leaven with sacrificial blood not
to be offered, festival offering
not to remain till morning, first
fruits to be offered, kid not to be
boiled in mother’s milk

that had similar laws. The topics in the sequential template of the last half of LH
provided collection points for the insertion or use of these various other laws.
This interspersing of extraneous materials was part of CC’s creative reworking
of its basic LH source material, to create a comprehensive yet brief composition.

The apodictic laws of CC show an equally tight set of correspondences with
LH. My initial publications on the relationship of CC to LH outlined these cor-
respondences in only a general way.!® The study at hand gives new evidence
from the apodictic laws that may well exceed in its force the already strong
evidence from the casuistic laws. The key to understanding the relationship of
the apodictic laws to LH is to recognize that the final apodictic laws (22:20-
23:19) exhibit a structure with two parallel passages or strings, as | call them
for sake of easy reference and identification in the discussion that follows. Each
string has four corresponding themes or elements. These strings are set out in
table 1.4 (see the full texts in chapter 3).

These strings are set around and augment a chiastic core of laws that pre-
scribe proper judicial behavior in 23:1-8, as outlined in table 1.5 (see chapter
3 for the full text).2® The whole of the final apodictic laws is thus a carefully
calculated structure.

The chief comparative point to note is that these final apodictic laws and also
those at the beginning of CC replicate in exact sequence the themes of what |
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Table 1.5: Schematic outline of the chiastic core of the final apodictic laws

(a) 23:1: not raising a false report (xyw vnw) or following the wicked (yw~) to be a violent
witness (apodictic law)
(b) 23:2-3: not perverting justice (7v) or countenancing a poor person (27) “in his case”
(1273; apodictic law)
() 23:4: returning the ox or ass of an enemy (72°X; 2nd-person casuistic law starting
with »3 and ending with an infinitive absolute construction plus preposition and
pronoun)
(c’) 23:5: returning the ass of an adversary (7x1w; 2nd-person casuistic law starting
with »3 and ending with an infinitive absolute construction plus preposition and
pronoun)
(b’) 23:6: not perverting (nvm) judgment of poor person (11°ax) “in his case” (12°13;
apodictic law)
(@”) 23: 7: keeping away from a false matter (Wpw 127), not slaying the innocent and guiltless
(p>7%1 °p3; cf. “violence” in member a) since the wicked (vw) will not be exonerated
(apodictic law)
(X) 23:8: extra tag: not taking a bribe.

call the exhortatory block of the epilogue of LH (cols. 47:58—49:44). This corre-
spondence is summarized in table 1.6 (see the full texts at the end of chapter 3).
The replication of themes from the exhortatory block occurs thrice: (1) in the
initial apodictic laws (20:23-26), (2) in string | of the final apodictic laws
(22:20-30) continuing on into chiastic passage on judicial propriety (23:1-8);
and in string Il of the final apodictic laws (23:9-19). This threefold iteration
accounts for all the major themes in the apodictic laws. Nothing is themati-
cally extraneous, except the brief exhortation in 23:13a, which nonetheless
is to be explained from the influence of Hammurabi’s exhortatory block (see
later).

The key to understanding many of the correspondences in the apodictic
laws is to realize that CC has replaced Hammurabi and Mesopotamian gods
with Yahweh. The Israelite-Judean god is now the author and revealer of law.
His cult symbol, the altar, has replaced Hammurabi’s temple statue. Just as the
exhortatory block has Hammurabi’s name memorialized at a cult site (“May
my name [Sumi] be recalled [lizzakir] in the Esagil temple favorably forever”),
CC has Yahweh’s name memorialized at a cult site (“In every place where |
cause my name [*»w] to be recalled [+21x]”) and prohibits the memorializing
of other gods (“you shall not mention/recall [11°21n &%] the name [ow] of other
gods™). CC extends the theme of name memorialization to prohibit the cursing
of deity and the native “chieftain” (i.e., the king). The coming of a wronged
man before Hammurabi’s statue and stela at the Esagil temple (“let a wronged
man who has a case come before the statue of me, king of justice” awidum
hablum Sa awatam iras80 ana mapar salmiya Sar miSarim lillikma) is replaced
with the thrice-yearly visit of male pilgrims for the festivals (e.g., “three times
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Table 1.6: Correlations between the apodictic laws and the exhortatory block

Exhortatory Block of the Epilogue
of LH (LH cols. 47:59-49:17)

Initial Apodictic Laws
(Exod 20:23-26)

String | of Final Apodictic Laws &
Chiastic Core (Exod 22:20-23:8)

String 11 of Final Apodictic Laws
(Exod 23:9-19)

Three individuals (the “weak,”
orphan girl, widow) not to be
oppressed, to be treated justly. (col.
47:59-73)

Hammurabi’s image set up in the
Esagil temple. His law stela is set
up before this image. (col. 47:75-78)

Hammurabi’s name (“my name”
Sumr) is to be recalled (zakarum)
in the Esagil temple. No other king
like Hammurabi. (col. 47:93-48:2)
Wronged man to visit the temple
for judicial clarification. He
appears before Hammurabi’s
statue and stela. His prayer/praise
of Hammurabi to Marduk and
Zarpanitu. King and gods are
called “lords” (belum/beltum). (col.
48:3-58)

Images of (other) gods not to be

made. Instead, an altar (symbol of
the divine sovereign) is to be made.

(20:23-24a)

Yahweh causes recall (1o7) of his
name (“my name”; *nw) in cult
place. (20:24ba)

Three individuals (immigrant,
widow, orphan) not to be oppressed.
(22:20-23)

Immigrant not to be oppressed. (23:9)

(Two laws on poor follow:

(A) no interest from poor

(v. 24); (B) garment pledge not
kept overnight (vv. 25-26).

(Two laws on poor follow: (A) poor
eat from seventh-year produce

(v. 10-11); (B) poor rest on seventh
day (v. 12).

God and the people’s chieftain
(= king) are not to be cursed.
(22:27)

Sacrificial and cultic prescriptions
(most of these have a connection
with the sanctuary and altar and
would be observed on festivals).
(22:28-30) [Primarily a counterpart
to the corresponding element in
string 11]

Names (aw) of other gods not to be
recalled. (23:13) (o1)

Every male to appear before (emended:
“see”) Yahweh at the sanctuary for
pilgrimage festivals. Yahweh called
“Lord” (17x). Offerings to the deity.
(23:14-19)

[End of CC]



€l

End of prayer of praise says
Hammurabi provided well-being
(= blessing; Sirram tgbam...i8im)
for the people. Summary statement
“may he (the wronged man) pray/
bless me” (likrubam). Gods that
“enter (erebum) the Esagil temple”
(cf. 20:24b) provide good omens
(lidammiqg). (col. 48:34-58).
Admonition to the future king to

ensure justice. Laws not to be altered.

Eradicate wicked. Chiastic structure.
(cols. 48:59-49:17)

Yahweh comes (x12) to the cult
place and blesses (772) the people.
(20:24bB)

Two laws on altar and its
materials: (A) no hewn
stone (v. 25); (B) no stairs
(v. 26).

Laws ensuring justice. Justice not to be
perverted. The wicked and innocent.
Patent chiastic structure. (23:1-8)
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a year may every male among you appear before [emended: ‘see’] the Lord,
Yahweh” 7370 77873 °19 [NR] 2% 721 95 [AR77] 9872 mawa oy wHw). The deity
of CC provides blessing to the people just as Hammurabi provided well-being
to his people. He even comes (x12) to the cult site like the gods who “enter”
(erebum) the Esagil temple, though Yahweh appears in theophany, not by ritual
procession as implied by the Akkadian verb.

The admonition to a future king to follow Hammurabi’s laws and example of
justice is reformulated as an address to all the people to follow justice in 23:1-8.
Hammurabi’s admonition to the future king also contains an inverted structure.
While this is imperfect and may not have been intended as a pure chiastic struc-
ture, the structure is obvious even in a casual reading. This presumably served
as the stimulus for the creation of the more balanced and thus intended chiastic
structure in Exodus 23:1-8.

The only element of the final apodictic laws that is unaccounted for in terms
of the string structure and topical correspondence with the exhortatory block
is the very brief general command in 23:13a: “Be observant with regard to all
that | have said to you” (172%n 03°78 *nanKk wx Yo11). Though out of order with
respect to the exhortatory block, this nevertheless corresponds with a general
command to the future king in that block: “let him keep the words of justice
that | have written on my stela” (awéat miSarim 8a ina nariya aSturu lissur; col.
48:64—-67) and “let him be obedient to the words that | inscribed on my stela”
(ana awatim 8a ina nariya as:uru ligizlma; col. 48:78-79). Exodus 23:13a is
placed where it is perhaps to signal the coming end of the collection and to
emphasize the final topic of festivals and cult (23:14-19).

The placement of sections of apodictic law around the casuistic laws of
21:2-22:19 was done in imitation of the overall A-B-A structure of LH (pro-
logue/casuistic laws/epilogue). The theme of cultic activity that pervades the
prologue helped determine the cultic theme of the initial apodictic laws, as
opposed to the final apodictic laws, which also include socioeconomic and judi-
cial themes that are visible in the epilogue and especially the exhortatory block.
An apparent desire to legislate and perhaps the composition of CC in a larger
narrative that provided context allowed CC to replace praise of the king, as
found in the prologue and epilogue, with law. Moreover, the primary motiva-
tion for CC’s apodictic formulation in its outer A-sections was the injunctive
style of the exhortatory block.

Hammurabi’s prologue also influenced the transitional introduction to the
casuistic laws in 21:1 (“These are the laws that you shall set before them” 79%1
o7°19% own W owownn). The end of the prologue, just before the casuistic
laws, reads: “I placed truth and justice in the mouth of the land” (kittam u
miSaram ina pi matim askun; col. 5:20-24). CC put its transitional introduc-
tion in the same position relative to the casuistic laws. CC’s introduction also
reflects the content of the transitional introduction into the epilogue in LH:
“(These are) the just laws that Hammurabi, the capable king, established”
(dinat miSarim 8a Hammurabi Sarrum le’um ukinnzma,; col. 47:1-5). The use
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of the epilogue otherwise presumably facilitated CC’s use of the essence of this
later transitional introduction in the formulation of 21:1.

In the broader context of similarities with LH, the correspondences between
the CC’s final apodictic laws and Hammurabi’s exhortatory block continue the
sequential correlation between the two collections. Both collections change
genre at basically the same point and specifically at the end of the casuistic
laws of LH. Their topical correspondences continue into the concluding sec-
tions (epilogue // final apodictic laws) to augment the fourteen correlations
observed in table 1.1 with the four additional correlations in string | as outlined
in table 1.6 (see also table 3.1 in chapter 3), for a total of eighteen sequential
correlations.

The similarities just described are unique to CC and LH. No other known
cuneiform law collection has as many and pervasive similarities with CC as
does LH. And no other biblical collection has as many similarities to LH as
does CC, in whatever order. CC thus bears the unique fingerprint of LH.

The beginning of this introduction noted several conclusions stemming
from the observation of CC’s textual dependence on LH. These can be outlined
in more detail here. One is that the date of CC’s composition is best located in
the Neo-Assyrian period. This period attests the most copies of LH outside the
Old Babylonian period, in which LH was first composed. The Neo-Assyrian
period, specifically within the hundred-year period of 740-640 Bce, was a
period of intensive cultural contacts between the Assyrian imperial power
and the subjugated states of Israel and Judah. While we do not find full-blown
Akkadian scribal schools in Syria-Canaan, such as existed back in the Middle
and Late Bronze Ages, there is every reason to believe that some Israelites or
Judeans would have been schooled in the language and texts of their Assyrian
overlords out of political necessity.

The correspondences with LH and considerations of dating further indicate
that CC is an essential unity. Many of the features that scholars have identified
as evidence of redactional supplementation must be understood as original to
the basic version of CC in view of the correspondences with LH and the con-
comitant systematic revisions of that source. In fact, in many cases deviations
in style and context actually turn into evidence of the use of LH and other
sources. In most cases, these deviations can be attributed to the process of
combining different sources, combining materials from different places in a
source, and creative revision and expansion. Some room is possible for viewing
laws and phrases with second-person plural forms, scattered throughout the
apodictic laws, as secondary. But if they are, they were composed within the
same generation that the basic edition of CC was created on the basis of LH,
following its pattern. Nonetheless there are other explanations for the second-
person plural elements that must be considered that allow them to be viewed as
part of the foundational formulation of the text.

The third corollary of CC’s broad dependence on LH is that CC is largely
an academic abstraction. CC’s laws do not arise from court proceedings or
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otherwise from everyday Israelite or Judean legal practice. Nevertheless, native
perspectives have been incorporated in some places. These are more visible
in the apodictic laws, which speak about unique Israelite/Judean customs and
interests such as festivals, seventh-day rest, the altar, particular types of sacri-
fices, the immigrant, and similar topics. As we will see, the participial laws of
21:12, 15-17; 22:17-19 also reflect the use of a brief native law source.

A fourth ramification is that the purpose of CC may be political and ideo-
logical. CC replaces the political paradigm of a royal Mesopotamian lawgiver
with that of Yahweh as lawgiver. CC also identifies the immigrant (1) as a chief
object of the law-giving deity’s concern, a status that the text says the Israelites
had while subject to Egyptian power. The concern about the immigrant and
other impoverished statuses begins each of the two strings of the final apodictic
laws. The casuistic laws begin with a similar concern, the debt-slave, specifi-
cally called a “Hebrew” slave, an adjective referring to national identity. This
political reconfiguration in CC over against LH can be viewed as a way of
asserting symbolic superiority in the face of actual political oppression. By rep-
licating the essence of the chief exemplar of Mesopotamian law, but rearticulat-
ing the nature of sovereign power, CC turns LH against the foreign overlords of
Israel and Judah. The ideological force of CC is underscored by its apparently
having been created in connection with a larger narrative of enslavement and
deliverance from Egypt (see chapter 12).

Earlier Explanations

As noted already, most scholars reject a model of literary dependence. Some
even disparage this as outdated and unsophisticated.?* Hans Jochen Boecker,
for example, set out methodological cautions in his introduction to biblical law.
He cited Paul Koschaker’s influential caution from 1935;22

The days when opinion concluded from the substantial agreement of legal
principles in two different codes to the derivation of the later from the
earlier code, without further qualification...are over, or, perhaps more
accurately, should be over. The use of the comparative method in the his-
tory of law has taught us that we must generally reckon on independent
parallel development, that this gives the likely explanation for concur-
rences in different codes, and that direct influences are to be accepted
only where they can be actually proved or at least made probable.... It
would in any case be a rather primitive idea to believe that people import
laws like foreign goods.?

Boecker added in summary: “Today no one would claim a direct dependence
of the BC [= CC] on Hammurabi’s code.”?* After echoing Albrecht Alt’s obser-
vation that there are too many discrepancies between CC and LH to make a
claim of dependence,® Boecker cited W. Preiser: “A direct literary dependence
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on Hammurabi’s ‘law’ or on any other of the law collections from the near
east...cannot be proved; in fact, given the enormous temporal and geographi-
cal distance, it is anything but probable.”?¢ Boecker then went on to advocate
for the view that casuistic law in CC and the Bible derives from Canaanite oral
tradition.?’

More recently, Ralf Rothenbusch and Eckart Otto have criticized arguments
of literary dependence as simplistic and uninformed. After a review of argu-
ments for literary dependence, Rothenbusch said:

One must understand these first attempts, against whose methodological
inadequacy serious criticism has been raised, as “naive” understandings
of a complex cultural transfer, which have completely disregarded the
relevant socio-economic circumstances.®

In specific reaction to John Van Seters’s claim of a literary connection to LH
and other cuneiform literature, though in the Neo-Babylonian period, Otto
observed:?

A better knowledge of cuneiform legal material could have shown Van
Seters that the hypothesis of direct reception of the Codex Hammurabi
(CH) by J is a far too simple solution for the complex legal transfers
between cuneiform and biblical law. The closest parallel to Exod 21:35-
36 is not CH 88250252 but 853 of Codex Eshnunna (CE) [=LE]. That an
exilic J could get in contact with the CE, which was written in the first
half of the second millennium B.c.e. and had no tradition-history after the
fall of the kingdom of Eshnunna, is, as the reviewer ... % and others have
tried to show, rather improbable.

These admonitions unquestionably have a foundation. The points of correspon-
dence that earlier studies identified as evidence for literary dependence were
sometimes striking but relatively limited in scope, and they were not systemati-
cally examined and explained.®* These studies also did not tell us how CC came
by or produced its distinctive formulations if it did use cuneiform sources. A
traditions model seemed more reasonable, especially in view of the several
evidential considerations and assumptions reviewed at the beginning of this
chapter.

To provide relief for the conclusions of the present study, the most recent
explanations by the traditions school, by Eckart Otto, Raymond Westbrook,
Ludger Schwienhorst-Schénberger, Ralf Rothenbusch, and Bernard Jackson,
are worthy of brief review. Other recent scholarship may be consulted for a
complete review of the literature on CC.%

Otto argues that CC emerged incrementally and organically from real deci-
sions of local courts in Israel’s rural countryside.® The earliest laws existed as
independent embryonic units that were free of influence from cuneiform tradi-
tion. For example, the original assault and deposit laws consisted respectively
of 21:18-19, 22 and 22:6, 7aa [plus some now missing text in this verse], 9a,
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11, 12, 13, 14a. These and other individual units were expanded by scribes in
Israelite towns. The assault laws, for example, were supplemented to include all
of 21:18-32, and the deposit laws to include 22:6-13. Otto says that influence
from Mesopotamian legal tradition is visible in CC at the later stage, mainly
in redactional and organizational techniques, such as presenting a series of
alternating cases and chiastic arrangement. But he emphasizes that the content
of CC’s laws did not arise from Mesopotamian influence.®* That the content
of CC laws is native is demonstrated primarily by CC’s numerous prescrip-
tive differences with cuneiform texts.® Otto is in agreement on this point with
other studies that claim that differences indicate that CC had an independent
origin.® Traditions of Mesopotamian editorial techniques reached Israelite
scribes indirectly through Canaanite tradition rooted in the second millen-
nium.%” Otto argues further that various redacted subcollections (e.g., 21:2-11;
21:12-17; 21:18-32; 21:33-22:14; 23:1-8) were eventually brought together and
joined to form two larger collections: 21:2-22:26 (augmented with 20:24-26)
and 22:28-23:12. These were finally combined, with additions, to produce CC
more or less as we have it.*®

Westbrook does not view the similarities in content between CC and Near
Eastern law collections as coincidental.®® They are due to a common law tradi-
tion that spread throughout the ancient Near East and perhaps even to some
extent into the Greco-Roman world.*® However, this tradition consisted not
so much of the laws themselves but of “standard problems” or “school prob-
lems” that were considered and answered independently by each society. This
intellectual task and process produced similar legal formulations.** The dif-
ferent societies often confronted similar problems by asking questions about
variables in legal circumstances, hence leading to different solutions and dif-
ferences in compared laws.*? Westbrook implies that the common law and tra-
dition of standard problems reached Israel ultimately through the influence of
second-millennium Akkadian scribal tradition in Canaanite cities®® and may
have been mediated by the Phoenicians.** Westbrook finds an analogy for the
oral transmission of Near Eastern legal ideas or problems in the model of oral
tradition and the creation of law in the Talmud.* As for the development of
the text of CC, Westbrook has argued that the models of textual growth sug-
gested by scholars such as Otto or Schwienhorst-Schénberger are inconsistent
with the editorial evidence of cuneiform analogues. One must assume that the
text is coherent and consistent. The perception of inconsistencies is due to our
ignorance.*®

Schwienhorst-Schonberger’s study, like Otto’s, is concerned with charting
CC’s redactional history. The similarity of CC’s content to Near Eastern law
is due to tradition preserved in scribal schools originating in the west in the
second millennium, when Mesopotamian legal texts and cuneiform legal tradi-
tions would have been known there.*” This school tradition continued in some
form into the second millennium and was taken up by the Israelites.*® Rather
than consisting of Westbrook’s common problems or questions, this tradition
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may have been rather specific and may have, in addition to its largely oral
content, included some unknown mediating texts that influenced CC to some
degree. Textual influence is most likely in the law about an ox goring an ox in
Exod 21:35, which is very close to LE 53.%° The laws about an ox goring a human
may also be dependent on a text.%° It should not be assumed, however, that CC
is dependent on LE or LH directly in these cases. Schwienhorst-Schénberger
contends that from this partly oral, partly written scholastic tradition, the basic
casuistic law book of CC was first constructed,® with some expansions.’? At
its earliest stage, the text of CC was rather secular. A theological orientation
was imposed on the text by a later “divine law redaction” (gottesrechtliche
Redaktion),%® characterized by the first-person voice of deity. Most of the sec-
ond half of CC (22:17-23:9*) comes from the divine law redaction, as well as
the frame of 20:24-21:11* and 23:10-19*. A number of additions were made,
mainly to the apodictic sections of the text, when CC was incorporated by
Deuteronomistic editors into the Sinai narrative.>

Rothenbusch’s monograph is the most thoroughgoing attempt to date to
describe and explain the similarities between CC and Near Eastern law.% For
him, the correspondences are due to Mesopotamian influences on the west
in the Middle Bronze and Late Bronze Ages. This tradition was maintained
orally in the Phoenician sphere and transferred to Israel-Judah in the monarchic
period, when CC was finally composed. He says that this did not involve writ-
ten sources, even though there are remarkable similarities with LH and other
cuneiform sources.% For example, with regard to Exodus 21:18-32, he says:

...in addition to the striking parallels in content, the overall complex
correspondences of Exod 21:18-27 and LH 196-214 [the assault laws]
make a tradition-historical [but not textual] connection between the two
traditions very likely in my view. That is further verified in what follows,
particularly in Exod 21:28-32 [the ox laws].*

He also doubts that Exodus 21:35 relied on a source with a law similar to LE
53.%8 As for the history of the text, the original basic casuistic laws included
21:2-11, 18-22:16. These were created as an essential unity from the oral tradi-
tion just described.* Only a few passages are secondary.s® Rothenbusch thinks
the casuistic collection was written in a rather short period and that many of
the stylistic or contextual tensions and evidences of development may actually
be due to the redaction of older materials. The apodictic laws are additions,®
but the elements often identified as Deuteronomistic within these are actu-
ally proto-Deuteronomistic. So are elements of the associated narrative that
have been considered Deuteronomistic.5? The final redaction of CC is similarly
pre-Deuteronomistic.®

Jackson has proposed a five-stage model of development for CC, similar
in several respects to Otto’s model.5* Basic laws originated first in oral form.
These basic laws were like the short rules or principles found in biblical sto-
ries.s® These early laws were mainly prosecuted by the wronged party himself
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or herself without the need of judicial review. Hence they operated at a level
of popular wisdom.% Next, small groups of casuistic laws on specific topics
were created. A third stage brought together these small groups of laws into
intermediate collections, and these were later brought together into the first
and basic edition of CC, consisting of casuistic laws. Finally, the collection
was expanded with the apodictic laws and incorporated into the narrative.
According to Jackson’s model, the laws grew up organically within an Israelite-
Judean context. Nevertheless, he allows for some influence from Near Eastern
law in the conversion from the oral to the written stage:

The paragraph of casuistic laws...represents an important step in the
movement of the law from orality to literacy. Its form may well have been
influenced by ancient Near Eastern exemplars, particularly the Laws of
Hammurabi. It does not follow, however, that the content was equally
influenced; moreover, the literary form of both the “intermediate collec-
tions” and the Covenant Code may, on this account, have been generated
by internal considerations.¢”

His judgment about the indigenous nature of the content agrees with Otto. But
despite this, Jackson allows for some influence on content at certain places.
With regard to the ox law in 21:35 (similar to LE 53), he says:

What may well have originated as a common customary practice was
followed in both cultures by reduction to writing, and, whatever the
source of the common custom, the biblical reduction to writing appears
to have been influenced by its literary antecedent. True, this particu-
lar law has no parallel in Hammurabi, even though the latter collection
does deal with the homicidal ox, and there appears to be no possibil-
ity that the Laws of Eshnunna were actually known to the authors of
the Mishpatim, even though the Laws of Hammurabi might have been.
However, the parallel is so close, in terms of both content and language,
that the hypothesis of a literary intermediary, no longer available to us,
appears inevitable.®®

In addition to the preceding recent main studies, a number of scholars have
suggested an “Amorite hypothesis,” though they have not developed this in
detail % This thesis views CC and second-millennium Mesopotamian collec-
tions as developing from a common tradition, perhaps Amorite, which fed
into LH and CC. The reason for adopting this conclusion is that some of CC’s
laws are thought to be evolutionarily anterior to the corresponding laws in LH,
hence CC’s laws cannot come from LH. It is also argued that the Middle and
Late Bronze Ages were unlikely times for Mesopotamian legal traditions to
become entrenched in the west.” A few scholars adopt this thesis by crediting
the patriarchal stories in Genesis with some basic historical value. Israel’s legal
heritage goes back to ancestors who early on had some sort of association with
Mesopotamia culture.
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Even though most scholarship follows a traditions explanation for the simi-
larities that it has identified between CC and Near Eastern law, a few recent
works have nonetheless have kept the question of literary dependence alive,
even though they have not necessarily advanced significantly new evidence for
this conclusion.” Finkelstein’s monograph on the goring ox surmised that there
might be a more substantial connection between CC and Near Eastern law.
For him, “the appearance in the Covenant Code of much of the subject mat-
ter found in the Mesopotamian law corpora cannot plausibly be explained as
coincidental” and “the specific wording of the biblical rules of the goring ox is
so close to that of the cuneiform antecedents that any explanation of the resem-
blances other than one based on some kind of organic linkage is precluded.””®
He explicitly rejected oral tradition as an explanation for the goring ox laws:

It does not help to fall back upon the assumption of an oral tradition, for
we would still have to account for a gap of hundreds of years. Moreover,
the form which the goring-ox laws take in the Covenant Code is so close
to its cuneiform analogues that it bespeaks the presence in Palestine of
an almost canonical knowledge of the precise phraseology of the earlier
Akkadian formulations. There is, in short, no certain way at present of
explaining the verbal identity between sources that are perhaps as much
as five hundred years and as many miles apart. But the fact of this iden-
tity is incontrovertible and compels us to postulate an organic linkage
between them even if this linkage cannot be reconstructed.™

In a discussion noting that the goring ox laws appear to be an academic formu-
lation rather than a reflection of legal reality, Finkelstein said:

It is...the very unlikelihood of such an accidental occurrence [of simi-
lar goring ox laws in both LH and CC] that makes us concede that the
biblical goring-ox laws must have been dependent upon their literary
Mesopotamian prototypes; it would be too unreasonable to posit that
such an unusual incident occurred also in early Israelite experience, and
then became quite independently the source of the goring-ox laws of the
Book of Exodus.™

He left the exact source undefined: “the biblical rules derive their inspiration
from these earlier [Mesopotamian] prototypes or from as yet undiscovered
sources that, in turn, derived from Mesopotamian prototypes.”’®

Meir Malul examined the issue of comparative methodology and its proba-
tive value for making conclusions for genetic connections between CC and
LH by using the goring ox laws as a test case in a monograph that, interest-
ingly, was published a year before and in the same series as Otto’s study that
emphasized the lack of connection between CC and cuneiform law.”” Malul
concluded:

By applying the clear and objective criteria discussed above, this study
arrives at the unmistakable conclusion that the biblical laws of the goring
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ox, contrary to the views held by some scholars, are closely dependent
upon their Mesopotamian counterparts. Furthermore, it suggests that the
biblical author or editor knew first-hand the Mesopotamian law and that
he may have even had a copy (or copies?) of them in front of him when he
composed or edited his biblical version.™

For him, the source for CC’s laws went back to Late Bronze cuneiform sources
in Syria-Canaan. He was not any more precise than this. He faced the same
problem as Finkelstein: explaining the similarities in view of the disappearance
of cuneiform scribal schools in Syria-Canaan at the end of the Late Bronze
Age, before the birth of Israel, and well before the drafting of CC.

Cornelis Houtman, assessing the approaches by Malul and Otto, judged
Malul to be closer to the truth. He said of Otto’s conclusions that

the Israelite stipulations originated independently of extra-biblical laws,
and that Mesopotamian influence cannot be shown until the redaction
of the bodies of law, are not convincing. The similarities are so specific
that familiarity on the part of the writers of the covenant book with the
legal traditions of the ancient Near East is virtually certain. The ques-
tion whether the Israelite writers “possessed” the legal texts from the
“Umwelt” in the form we know them, or whether they knew the legal
traditions from “a common Near Eastern legal tradition and practice”
...assuming that these ever existed...is here of lesser importance.™

Houtman’s analysis of CC, however, for the most part treats the laws as reflec-
tions of actual practice. He notes that “knowledge of the legal texts from Israel’s
‘Umwelt’ can aid in understanding the laws of the covenant book. However,
one has to keep in mind that the covenant book appears to bear the stamp of the
local and societal situation of the writers/compilers.”® This theoretical tension
exists implicitly in several other studies that try to make sense of the laws as
real practice yet influenced by Near Eastern tradition. The more beholden the
laws are to academic tradition and sources, the less they would seem to reflect
actual native Israelite or Judean law.

John Van Seters has attempted to solve the problem of CC’s sources by
situating the composition of CC in the Babylonian exile.t! Here, CC’s author
became acquainted with LH. Van Seters even went as far as to say that the
author of CC may have been familiar with the stela text of the laws, an inter-
esting though unverifiable proposition.®? But he did not significantly develop
the evidence for CC’s dependence and never explained in detail how the text in
the Neo-Babylonian period was influential. This omission was partly because
of his interest in proving another textual thesis, that CC was produced by the
Yahwist in the exile and that CC also grew out of the laws of Deuteronomy and
the Holiness Code. Van Seters’s relative dating of CC to the other biblical law
corpora, and hence his textual history, cannot be accepted. Evidence clearly
shows that CC is earlier than Deuteronomy and the Holiness Code. These
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other collections, in fact, depend on and develop CC.% If Deuteronomy’s basic
laws date to no later than the end of the seventh century, then CC must be
preexilic.®

Reaction has been split to my first published paper that laid out the basic
thesis that this book expands. In his lengthy review of Van Seters’s thesis,
which included reference to my study, Bernard Levinson agreed that at least
the casuistic laws of CC depend on LH in the Neo-Assyrian period.® He used
this evidence against Van Seters to demonstrate that CC was, in fact, not exilic.
Levinson bolstered the evidence that my earlier work presented for CC’s use of
LH in the Neo-Assyrian period. This is included at the appropriate points in the
present book. Levinson, however, did not agree with my arguments about the
dependence of the apodictic laws on LH. But then, when he wrote, | had not yet
discovered the more persuasive evidence for the dependence of the apodictic
laws, presented in depth in this study.

Bruce Wells, on the other hand, has demurred at the whole of my genetic
argument. In a response to my initial publication, he sought to demonstrate that
CC istoo dissimilar to LH to be dependent upon it.®5 He proposed and employed
a method for quantitatively evaluating the degree of similarity between laws to
show that CC has fewer correspondences with LH than my study claims. He
also argued that because CC could not have been dependent on other nonbib-
lical legal texts (apart from LH) to which it has similarities, because of the
unavailability of those texts, one should not make the conclusion that CC was
dependent on LH. Wells also critiqued the common sequence of laws that |
identified between CC and LH (as outlined in table 1.1). He argued that the
remaining smaller number of similarities that might be observed between CC
and Near Eastern law texts, whether in content or order, are to be explained by
“meta-traditions,” that is, the general diffusion of common legal ideas across
the ancient Near East.®” | have already responded to Wells’s arguments in a
separate publication. Some of the methodological issues that he raises, how-
ever, | briefly address later in this chapter.®

In a recent article reviewing the state of the study of biblical law, Westbrook
has similarly critiqued my argument that CC’s casuistic laws were dependent
on LH.% He finds the conclusion simplistic, saying, “like all simple solutions it
only works well if reality were as simple.”®® His primary specific objection is
that many of the identified similarities are, in fact, not really similar and that
CC has similarities to other law collections besides LH:

[Wright] can only achieve [his conclusions] by special pleading, forcing
the laws into categories that make them a match, or seizing upon the
most tangential resemblances as evidence of influence. Even then, there
remain a hard core of laws that resist “Hammurabification” [i.e., attribu-
tion to LH], such as the case of the ox goring an ox (Exod 21:35), which
is only found in CE [LE] (53), or the burning of a neighbor’s field (Exod
22:5), which is found only in HL [HtL] (106).%
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This observation seeks to shift the focus of evidential attention by downplay-
ing CC’s pervasive similarities to LH and emphasizing CC’s more incidental
(but significant) similarities to a variety of other cuneiform texts. This frees
Westbrook to argue for the view, described previously, that similarities are
due to common responses to legal problems that circulated through the ancient
Near East.*?

A primary reason that recent scholarship has not been more willing to enter-
tain the possibility of literary dependence of CC on LH has been its recognition
of only part of the evidence of similarity between the texts. Only a few works
have identified sequential similarities between the texts. The work that has
seen the greatest number previously is Gregory Chirichigno’s relatively recent
study of debt-slavery.®® He extended the observations made by Volker Wagner
about the logic and organization of CC and how the collection reflects to some
degree the order of LH.** Of my list in table 1.1, Chirichigno observed corre-
spondences 1, 3, 4,% 5, 7, 8, and 9. He also noted that Exodus 21:2-11 contains
laws related to marriage and family, the concern of LH 127-194.%¢ He further
compared the deposit and hire laws in Exodus 22:5-15, though as a block, with
LH 228-277 (and with LH 120-126). This block covers correspondences 12-14
of my list. | made my observations about the sequential correlations between
CC and LH prior to reading his work.” Thus his observations provide inde-
pendent confirmation of many of my judgments. This counters Westbrook’s
assertion that special pleading is involved in the evidence that | perceive. But
Chirichigno did not endeavor to give a thorough explanation for the similari-
ties he observed. He only says, following Wagner, that a Schultradition® was
probably responsible for maintaining these similar blocks and ordering of laws,
perhaps from a common Amorite source.*

Second to Chirichigno in the number of observed sequential similarities is
Van Seters’s recent study, noted previously. He identifies correspondences 4
(though just striking a parent), 5, 7, 8, and 10 listed in table 1.1.2° He also rec-
ognizes that the second half of CC’s casuistic laws (21:37-22:14) has a thematic
connection to the first half of LH, which correlates in part with the conclusions
of this study (see part Il). In contrast to Chirichigno, he claims that sequential
similarities are evidence of literary dependence on LH. But Van Seters presents
the data very schematically, without detailed commentary. He also denies the
patent correlation in the debt-slavery laws of 21:2-11 and LH 117.%* Thus Van
Seters’s analysis is of limited use and evidential force.

Neither Van Seters, Chirichigno, nor any other scholar has observed correla-
tions with LH in CC’s apodictic laws.1%

Similarities, Proof, and Compositional Logic

Part | of this study surveys the new primary evidence regarding sequential and
topical correlations with LH that run through the entirety of CC. Chapter 2 is
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devoted specifically to the casuistic laws, and chapter 3 to the apodictic laws.
This presentation allows a reader to comprehend the basic evidence as a whole
without the distraction of detailed commentary on issues peripheral to the pri-
mary textual correlations. Part Il provides this commentary and in doing so
augments the evidence for the dependence of CC on LH and other cuneiform
sources.

The question may be raised whether the observed similarities in part | and
later in part 11 indeed prove that CC is dependent on LH. Is not this an instance
of the “similar-hence-dependent-fallacy” that has been criticized in earlier con-
siderations of the comparative method?'® Undeniably, similarity by itself does
not definitively demonstrate the dependence of one text on another. As earlier
studies have noted, similarities can be considered signs of genetic relationship
only when evidence for an opportunity of cultural exchange exists.?* To this
end, chapter 4 in part | outlines the evidence for cultural influence in the Neo-
Assyrian period. Unfortunately, we do not have a smoking gun—a copy or
even a fragment of LH from Israel or Judah dating to the first millennium. Nor
do we have during this period a scribe using Akkadian who can specifically
be identified as an Israelite or Judean. But there is considerable circumstantial
evidence indicating that some Israelite and Judean scribes would have received
basic Akkadian scribal education in the Neo-Assyrian period on account of
the necessities of international relations. Because LH was also actively cop-
ied as a scribal text during this time, it is a reasonable assumption that one or
more Israelite or Judean scribes would have been familiar with the text in some
detail.

Although similarity does not prove dependence from a purely theoretical
point of view, similarity can be so overpowering that, from a practical point
of view and within the context of cultural contact just characterized, it begins
to function as evidence of dependence. As M. L. West remarked in conclusion
to his study of western Asian influences on Greece, even though a route of
transmission in the diffusion of common ideas may be hard to define, nonethe-
less “a corpse suffices to prove a death, even if the inquest is inconclusive.”*%
If this can be said about Hellenic and Near Eastern points of comparison, it
all the more applies to CC and LH. For this reason, most scholars who work
according to the traditions model postulate some sort of cultural or indirect
genetic link between CC and Mesopotamian law. Few claim that correlations in
content are purely coincidental. The argument of this study is that the similari-
ties now identifiable are so extensive that a mere traditions theory is no longer
viable. The mode of explanation must be advanced to the next level to explain
the greater force of evidence: CC must have used literary sources. Two models
are theoretically possible: CC either used a mediating text or texts, perhaps
in a Northwest Semitic language (Aramaic or Phoenician), transmitted from
the second millennium, which contained all the similarities found between
CC and LH and other Near Eastern law collections, or CC used LH directly,
along with a few miscellaneous and perhaps minor Akkadian legal texts, in the
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Neo-Assyrian period. Chapter 4 argues that the most reasonable textual theory
is the latter.

A difficulty in describing the opportunity for textual dependence is that CC
contains substantial similarities to a few laws in cuneiform collections other
than LH, including the Middle Assyrian Laws, the Laws of Eshnunna, and the
Hittite Laws. Table 1.3 listed the primary examples. Correspondences with the
Middle Assyrian Laws are less of a problem because this collection is attested,
though marginally, in the Neo-Assyrian period. The Laws of Eshnunna and
the Hittite Laws, however, are attested only in the second millennium. Otto
and Wells use this fact to argue against a theory of textual dependence. The
present study contends that the similarities between CC and LH are of such a
nature that they allow for hypothesizing the existence, and CC’s use, of minor
or miscellaneous law collections in the Neo-Assyrian period that contained
laws similar to those in these other collections with which CC has similarities.
This speculation is thriftier than to suppose the existence and transmission of
all of the laws that CC has in common with Near Eastern law collections in the
west over several centuries.

Another objection will be that several of the similarities identified by this
study are not as strong as other similarities.’® This is true. Some of the individ-
ual points of comparison, in both the casuistic laws and in the apodictic laws,
are less striking than others.” Moreover, some smaller points of comparison
that can be made in consequence of a conclusion of literary dependence that is
based on more substantial correlations may, in fact, be coincidental. If textual
dependence were to be judged on the basis of any single point of similarity,
especially a weak point of correlation, a literary connection to LH or Near
Eastern law would have to be viewed with extreme skepticism. But the force of
the comparative evidence lies not in any particular instance of comparison but
in its collectivity. It is not that we have a number of individual points of simi-
larity, but that the whole content and arrangement of CC largely correspond
with LH.

An attempt to discount the evidence of this study might be made by argu-
ing that there are too many differences in the individually compared laws and
in the text as a whole to posit literary dependence.!®® But difference does not
undermine essential similarity. Moreover, it is not necessarily a sign of chrono-
logical distance between two texts. Differences may arise through the inten-
tional alteration of the source material, as Malul observed:

It should be emphasized that all scholars fully agree with Van Selms and
others that these differences do indeed reflect different basic world views
of the two laws systems. But if one assumes that these differences in
particular, and biblical law in general, reflect the unique ideas and world
views expressed in the Old Testament as a whole, then we thereby supply
the underlying rationale for the existence of these differences; if such a
rationale does exist, then the conclusion must be that we have here a later
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adaptation of borrowed materials according to some ideological scheme
of receiving sources. And this is what Yaron has said: different ideologi-
cal views do not exclude the possibility that biblical law is indebted to its
Mesopotamian counterpart.%®

A text that is quite different from a hypothetical source may actually be inti-
mately familiar with it and dependent on it.

The ideological transformations of a received source of which Malul
speaks are similar to the “hermeneutics of legal innovation” that Levinson
has described as operative in Deuteronomy’s reformulation of laws from
the Covenant Code.*® Few scholars would deny that the laws of CC and
Deuteronomy are genetically related.™ Levinson’s work, which builds on
Michael Fishbane’s study and method of inner biblical exegesis,*? shows that
a dependent legal text or any text, for that matter, can and in fact should be
expected to reconfigure its source as a function of ideological revision. In this
way, differences may actually arise from an intimate familiarity with, and
consequent reaction to, the source text.

Part 11 of this study accounts for the differences between the texts by study-
ing the hermeneutics of innovation, what | call the compositional logic,*?
involved in CC’s transformation of its sources. It shows that what Levinson
sees going on between Deuteronomy and CC is already going on between CC
and LH and other sources. It is a process that continues later in biblical literary
history in the Holiness Legislation’s use of CC and Deuteronomy, and even
beyond into post-Hebrew biblical texts such as the Temple Scroll. As in the case
of Deuteronomy and the Holiness Legislation, one of the ideological consider-
ations that lies at the heart of the transformations in CC is the desire to create
law that solves problems in the source and thus to provide, relatively speaking
and within the vision of the new text, a more coherent body of legislation. This
way, CC attempts to assert cultural supremacy in the face of the reality of
political oppression. Common to both Levinson’s approach and mine is a con-
cern about how a text responds to and revises a prestige text.!* In both cases,
the dependent law source builds on a text with cultural authority. It thereby
gains an aura of authority from its source, even though it may hope to supplant
or marginalize its source.

Describing the logic used in the composition of the laws of CC is obviously
a matter of interpretation that involves some speculation. It takes as its start the
two compared texts and supplies the conceptual and textual operations neces-
sary to get from text A to text B. The reasonability of this endeavor’s getting
near the textual-historical truth is seen in the overall plausibility of the recon-
structions; the sense they make of particular terms, concepts, and structures of
CC that otherwise have been points of dispute or ambiguity; the identification
of similar compositional techniques (inversions in meaning and order, cross-
referencing, systematization, generalization of specific content, or polemical
response) in different laws; and the general consistency of the reconstructions
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and compositional techniques with those operative in other biblical law texts
(Deuteronomy and the Holiness Legislation).

Given the likelihood that dependent texts revise their sources, there is no
way to calculate similarity and difference in a mathematical or statistical way
to provide an empirical measure of dependence or lack thereof. Various meth-
ods that have been proposed for identifying and judging similarity and differ-
ence are helpful but, in the end, not definitive.'s Each instance of comparison
has its own nuances and context to consider. Moreover, a determination of tex-
tual dependence, as noted already, grows out of an assessment of the totality
of the evidence, the context in which it appears, and in view of what can be
determined about the ideological transformation of the text.*'s Ultimately, each
reader has to work through the evidence and make a judgment based on her or
his experience in adjudicating other cases of comparison between texts within
the Bible, between the Bible and other Near Eastern texts, and even between
texts from places and times other than the ancient Near East.'”



PART |

PRIMARY EVIDENCE FOR DEPENDENCE:
SEQUENTIAL CORRESPONDENCES
AND DATE

In order to do first things first, this part of the study presents the new evidence
of sequential correlations between CC and LH. Chapter 2 examines this evi-
dence in the casuistic laws of the two collections, and chapter 3 examines it
in CC’s apodictic laws and Hammurabi’s prologue and epilogue. The discus-
sion, for the most part, remains an argument for dependence. Only occasion-
ally is it necessary to assume that CC has modified or used its sources in order
to explain the case for dependence. Description of CC’s compositional logic,
where dependence is presumed, is reserved for part 11. The separation of these
two tasks is required for the clarity of argument. Nevertheless, the evidence for
the two law genres presented in chapters 2 and 3 is fleshed out and illuminated,
respectively, in chapters 5-10 and chapters 11-12. These later chapters should
answer all of the questions that arise in reading the schematic evidence pre-
sented in chapters 2 and 3, including questions about the differences between
CC and its sources. Though the primary argument for dependence is entailed
in chapters 2 and 3, the later chapters provide further evidence that CC has
indeed used LH and related sources. Because the substance and detail of the
laws is discussed in part 11, most of the citation and discussion of the secondary
literature on CC’s laws is left until then.

Chapter 4 of part | follows up the primary evidential chapters with an exam-
ination of the date and opportunity for CC’s use of LH and other cuneiform
sources. It delineates the weaknesses in alternative theories for explaining the
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similarities. It also explores evidence of Israelite/Judean scribal literacy in
Akkadian in the Neo-Assyrian period, when this study argues CC was created,
along with the attestation of LH in this period. It starts to address, too, the ques-
tion of the unified composition of CC.



The Casuistic Laws

The middle section of the Covenant Code, nearly two chapters in length (21:2—
22:19), consists of laws formulated mostly in casuistic form.! This matches the
genre of the central body of laws in the Laws of Hammurabi. This general cor-
relation has been noted by scholars ever since the discovery of LH at the begin-
ning of the twentieth century. But what scholars have not recognized is that the
laws or legal topics in the casuistic laws of CC and LH share almost the same
sequence. These points of similarity, fourteen by my numbering, account for the
majority of CC’s casuistic laws. Several of the casuistic laws of CC that do not
follow this basic order still have correspondences with LH. The remaining few
casuistic laws have similarities to laws in other cuneiform collections. This evi-
dence, coupled with the specific similarities between individual laws, is the prin-
cipal evidence of CC’s dependence on Akkadian sources and LH in particular.

This chapter outlines this evidence. Chapter 1 and table 1.1 already pro-
vided a summary of the sequential correlations. A reader can refer to back to
this table to view the evidence schematically and synoptically.? The discussion
of the fourteen points of correlation in this chapter follows the enumeration
of cases in that table. Tables 1.2 and 1.3 in chapter 1 summarize, in addition,
miscellaneous correspondences between LH and other collections that comple-
ment the primary data outlined in table 1.1. These cases are also briefly dis-
cussed in this chapter, mainly toward the end.

Because this chapter is a survey of the evidence, the full texts are not
presented side by side for comparison. These can be found in part Il at the
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appropriate points of discussion. Page references are given after each topic
heading in this chapter to allow a reader to consult these texts when desired.
The discussion in the present chapter, however, cites enough of the texts to
allow perception of the basic evidence without having to turn pages.®

The discussion here is brief and lightly documented in order to make the
evidence of the sequential correlations clear. Detailed discussion is left for
chapters 5 through 10, which will answer queries and objections that arise in
the reading of this chapter. The later chapters also explain the techniques of
composition that CC apparently used and that are mentioned only briefly in this
chapter. These techniques include the notable and frequent feature of cross-
referencing, where a theme in the sequential pattern of LH led CC to bring in
related legal material from outside that sequence.

Before we go to the survey of the evidence in this chapter, | should note that
the counting of fourteen topics of comparison in the casuistic laws is more to
facilitate analysis than to make a precise statistical statement. A reader might
want to combine topics 1 and 2 (debt-slavery of a male and a daughter) into
a single category because they are parallel in their reflection of the sequence
of LH. Another reader might also want to combine topics 5 and 6 (injury and
homicide of graded social classes) because they are two aspects of one legal
category. Yet another reader may wish to split the single topic 8 into two: talion
and injury to a slave. Whether one counts twelve, thirteen, fourteen, or fifteen
topics, the individual points of similarity remain.

Furthermore, the descriptions of the topics themselves, such as “child rebel-
lion” or “crop destruction,” are only to facilitate comparison. They are not defin-
itive or comprehensive legal categories, as modern jurisprudence or broader
comparative legal analysis might choose for description. They certainly are not
proposed to mask differences or assimilate categories that are incomparable.
The following discussion fleshes out what is entailed evidentially by each topic,
and it is this to which the reader’s attention should be primarily directed.

1. Temporary Debt-Slavery of a Male (21:2—-6; texts
on pp. 124, 133-134)

The basic laws for male and female debt-slavery in 21:2 and 7 correlate with LH
117. The subsequent laws in each passage of CC (vv. 3—6 and 8-11) correlate
for the most part with various laws between LH 117 and 192, laws that mainly
deal with family issues. Hence verses 2—6 and 7-11 are parallel in their reflec-
tion of the sequence of LH. Even so, | will treat them here as distinct instances
(numbered 1 and 2) in this review of correspondences with LH.

The basic male debt-slave law in 21:2 corresponds with LH 117 in several
respects. Both presume a case of indebtedness that is resolved by enslavement
to a creditor. In both, the person entering into servitude is a member of the free
class in society. The beginning of the two laws starts with description of the
enslavement of the debt-slave: “when you buy a Hebrew slave” (*22y 7ay m1pn »3);
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“if an obligation seizes a man and he sells his wife, son, and daughter” (Summa
awilam e’iltum isbassuma a33assu maraSu u marassu ana kaspim iddin).
Though CC refers to buying and LH to selling, LH refers to a buyer later in
its apodosis: “they shall work in the house of their buyer or creditor for three
years; in the fourth year their freedom shall be effected” (3alas Sanatim bit
SayimaniSunu u kasisiSunu ippediz ina reb(tim Sattim anduraSunu i38akkan).
CC'’s apodosis is similar to that of Hammurabi’s law in limiting the length of
this enslavement and has a similar syntax: “he shall work for six years; in the
seventh he shall go free without (further) obligation” (x¥> nyaw2y 723> 22w ww
oan »wan®). The first clause in the apodosis of each text states the length of ser-
vitude, with the numeral at the beginning and the verb, referring to work, at the
end. The second clause specifies that in the next year, the enslaved person is to
go free, with the numeral again at the beginning.

The verses following the basic law in verse 2 have correspondences with
LH 117 and laws later in LH. Verse 3 mentions the possibility of a man coming
into servitude with his wife. This case is partly similar to LH 117: “If...a man
sells...his wife” (Summa...a38assu...ana kaspim iddin). Verse 4 deals with a
creditor’s giving a slave wife to male debt-slave; resulting children are slaves
and belong to the owner. This is the inverse of LH 175, according to which a
male slave marries a free woman and the resulting children are not to be treated
as slaves (for detail, see pp. 138-139).

Verses 5 and 6 provide another and even more remarkable case of inverse
correlation. According to these verses, when a debt-servant says, “I love my
master, my wife, and my children; I will not go free” (n&1 *nwX nX 78 NX *N2K
*won RYK R 13; 21:5-6), his ear is to be bored, apparently a symbol of his new
status as a permanent slave. This is the exact conceptual reverse of the very
last law of the Akkadian collection, LH 282: “If a slave says to his master (note
the similar citation of the slave’s words): “You are not my master,’...his owner
shall cut off his ear” (Summa wardum ana béliSu ul bél7 atta igtabi...belsu
uzun3u inakkis). CC’s requirement that the servant be brought “to the God” for
ear piercing is also like other judicial acts performed before the deity in LH (see
topics 12 and 13).

2. Debt-Slavery of a Daughter (21:7-11; texts
on pp. 124, 141-143)

The law about a daughter sold as a slave wife in verse 7 also correlates with
LH 117, as noted previously. Its protasis closely resembles the wording of the
Akkadian law: “If a man sells his daughter as a slave woman” (w°x 237 2
7nRY N2 nX) compared with “If...a man sells his wife, son, and daughter”
(Summa...a88assu marasu u marassu ana kaspim iddin). Note that splicing
together the protasis of verse 7 with the apodosis of verse 2 produces the basic
outline of the law in LH 117: “if a man sells a family member, he shall work X
years, with release in year X + 1.”
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The rule about taking a second wife in verses 10 and 11 corresponds with
LH 148-149, a law about taking a second wife when a disease has affected the
first. The laws in the two collections both allow taking another wife but require
maintenance of the first. The protases of both laws use similar language: “If he
takes another (wife) for himself” ("2 np> nanx ax); “If... he determines to take
another (wife)” (Summa...ana Sanitim ajazim paniSu iStakan). Both laws use a
verb for “taking” to refer to the marriage, and both use just an adjective mean-
ing “another” to refer to the subsequent wife.

The maintenance of the first wife is described similarly: “he shall not with-
hold from her food, clothing, and habitation” (¥ X% anw amod 7xw);* “he
may not divorce his wife whom la’ bum-disease seized; she shall stay in a dwell-
ing he builds and he shall support her as long as she lives” (as3assu 3a la’bum
isbatu ul izzibsi ina bzt ipusu usSamma adi balrat ittanassisi). Another law, LH
178, which deals with the support of an economically disadvantaged sister by
her brothers, has some similarity to the biblical law in its listing of three things
that are to be given to the woman (i.e., “they shall give to her food, oil, and
clothing” ipram pissatam u lubz8am inaddinizSimma). This law uses a Gtn form
of the verb nasim with the feminine suffix pronoun (i.e., ittanas3isi) to summa-
rize the threefold means of support that the sister is to receive. The same verb
form appears in LH 148 to describe the support the second wife is to receive.
CC could have accessed the motif of threefold support in LH 178 through the
common verb in the two Akkadian laws—a case of cross-referencing—to fill
out its law.

Both Exodus 21:11 and LH 149 end with a condition under which the woman
may leave, with a grant of some economic benefit: “if he does not do these
three things she may leave without further obligation; no (redemption or debt)
payment is due” (702 PR Q11 RY 77 7wy ®Y 798 whw ary); “if that woman does
not agree to dwell in her hushand’s house, he shall restore the dowry that she
brought...and she may leave” (Summa sinnidtum 37 ina bzt mutiSa wasabam la
imtagar Seriktada...ublam uallam$imma ittallak).

A general point to observe is that both debt-slavery law passages in CC (vv.
2-6, 7-11) are concerned with several of the topics in the family laws found
between LH 117 and 192 (excluding the deposit laws in 120-126). As we have
seen, the basic debt-slave laws begin with the motifs of LH 117 (i.e., vv. 2, 7),
and the subsequent laws that follow each reflect the motifs of LH 148-149, 175,
and 178.5 Thus the correspondences between CC and LH do not suddenly jump
from LH 117 to 192, even though at LH 192, CC’s correspondences with LH
become more extensive (see the following).

3. Homicide (21:12—14; texts on pp. 155-156)

CC'’s densest correlations with the casuistic laws of LH begin with the homi-
cide law in 21:12-14. Verse 12 sets down the basic law: “he who strikes a man
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so that he dies shall be put to death” (n» nwa nmy wR 79n; Exod 21:12). Verses
13-14 continue with the matter of inadvertence and asylum at a cultic “place”
and altar. CC’s law correlates with LH 207: “If he dies from his beating, he
shall also swear (that he did not intentionally kill). If he (the victim) is a free
person, he shall weigh out one-half mina (= thirty shekels) of silver” (Summa
ina mahasisu imtat itammama Summa mar awilim 1/2 mana kaspam isagqgal).
This law depends contextually on the preceding law (LH 206), which describes
a case in which a man is only injured, and inadvertently so, in the fight. This
law, as we will see, correlates with the injury laws of verses 18-19. The reason
that CC’s homicide does not follow verses 18—19 can be explained by CC’s hav-
ing shifted the topic to the beginning of its assault laws, a logical reordering of
the text (see topics 5 and 6, later).

The homicide laws in CC and LH both attribute the victim’s death to strik-
ing, using the verbs 17571 and majasum, both “to strike,” respectively. This cor-
relation of verbs is found in most other cases involving striking, examined later.
The homicide laws in the two collections also describe the result of striking as
death, using the Semitic root mwt “to die.” Furthermore, as noted earlier, both
laws are concerned about inadvertent homicide. LH 206, upon which LH 207
depends, defines the case as unintentional, when the assailant is to swear: “I
did not strike him knowingly” (ina id0 la ampasu). In LH 207, the individual
makes the same affirmation. Exodus 21:13 speaks about a case of killing with-
out intention (*he who did not plan it” 7% X7 qwx1). Both laws also imply a legal
defense and a procedure for adjudication. LH 206 presumably requires the oath
of inadvertence to be sworn “before the god,” as explicitly required for other
legal declarations and oaths (cf. LH 23, 120, 266; chapters 5 and 6 will show
that CC understood this to mean at a sanctuary or temple). Exodus 21:14 implies
a decision by authorities at the sanctuary.

The detachment of the homicide law from the sequence of LH (LH 206-208)
can be seen as a factor in the creation of a full-blown and independent homicide
law in CC, in contrast to the dependent formulation in LH 207 (see topic 8,
later). A native participial source also appears to have influenced the divergent
participial form of verse 12 (see chapter 6). The reformulation of the homicide
law allowed the inclusion of other elements unique to CC, particularly the issue
of cultic “place” (pn) and altar, the second-person verb of the addressee, and
the first-person reference to deity, all based on the altar law of 20:24-26.

4. Child Rebellion (21:15, 17; texts on p. 193)

The laws on child rebellion in Hammurabi’s collection (LH 192-193, 195)
conclude the long series of laws pertaining to family matters (basically LH
117-191), of which the debt-slavery and marriage laws were part (see topics
1 and 2). Hammurabi’s child rebellion laws lead to the laws on striking and
other injuries. In CC, the child rebellion laws come after the homicide law (vv.
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12-14). When CC’s homicide law is seen as having been moved up from its
later context in LH, CC’s child rebellion laws are effectively contiguous to the
family legislation entailed in the debt-slave laws.

The child rebellion laws in both collections agree in their presentation of
two types of cases, one in which a child physically assaults a parent and the
other where a child verbally reviles or rejects a parent. In LH, verbal abuse
comes first and specifically involves a son saying to a girseqim (a male royal
attendant) or a sekretum (a female functionary) who raised him: “you are not
my father; you are not my mother” (ul abr atta ul ummr atti; LH 192). A com-
panion law follows in which the son seeks out his birth parents’” household (LH
193), thereby repudiating or showing hatred (z&rum) toward his foster parents.
Hammurabi’s law on striking is brief and mentions only one parent: “if a child
strikes his father, they shall cut off his hand” (Summa marum abasu imtahas
rittaSu inakkisiz; LH 195). The penalties in these laws correspond to the nature
of the misdeed: cutting out the tongue for rejecting foster parents; plucking out
the eye for seeking and identifying real parents; cutting off the hand for strik-
ing a father.

CC’s laws are in reverse order. The first speaks of striking (7577) a father or
mother (Exod 21:15). The second speaks of cursing (?5p) a father or mother (v.
17). The penalty in both cases is death. The cursing does not appear to involve a
legal declaration that functions to emancipate the child from the parent, nor are
the parents described as foster or adoptive. Nevertheless, CC’s law is similar
in that the child verbally expresses his emotional antipathy toward his parents.
Chapter 7 demonstrates that the participial form in Exodus 21:12, 15-17 is pri-
marily due to CC’s using a participial law on cursing parents from a native
participial source to stand in for LH 192-193. This style was extended to all the
other nearby capital laws for consistency. Hence the divergent style in this part
of CC is actually a function of CC’s use of sources.

On the kidnapping and wet nurse laws (respectively, in Exod 21:16 and LH
194), which disrupt the laws on child rebellion in both collections, see later in
this chapter.

5. Striking in a Fight and Providing a Cure (21:18-19;
texts on pp. 155-156)

After the child rebellion laws in CC and after the laws on talion and humiliating
striking of LH 196—205, which come right after the child rebellion laws there,
the two collections have laws about physical assault and injury (Exod 21:18-19;
LH 206). We have already noted that LH 206 is the first law in a series of
striking laws that include the homicide law of LH 207 (see topic 3). While CC
has moved the homicide law from its location in Hammurabi’s series, it left
the injury law in its original position, just before the laws on striking one of a
lower class (LH 208 // Exod 21:20-21) and miscarriage (LH 209-214 // Exod
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21:22-24) and, as noted, not far after the laws on the child rebellion (LH 192—
193, 195 // Exod 21:15, 17). As for the laws that intervene between Hammurabi’s
child rebellion and injury laws, CC moved the talion laws from its source (LH
196-201) into the miscarriage laws (Exod 21:23-25; see topics 7 and 8), and
it omitted the laws on humiliating striking (LH 202-205), a marginal topic
for CC.

The protases of the injury laws in the two collections place the assault in
the context of a fight: “When men fight and one strikes his fellow with a stone
or with a fist” (772 WX 282 7YY IR WX 797 WK 12070 0); “If @ man strikes
another man in a fight and injures him” (Summa awilum awilam ina risba-
tim imtagasma simmam iStakan3u). The verbs for striking are Hebrew 7577 and
Akkadian magasum, the same as in the child rebellion and homicide laws. In
both cases, the victim does not die. The apodoses of both laws include the simi-
lar requirement that the striker pay for the recovery of the individual: “he only
need recompense him for his period of inactivity and provide for his cure” (pn
X97° X9 1 1N2w); “he shall satisfy the physician” (asam ippal).t

6. Striking and Killing One of a Lower Class (21:20-21,
texts on pp. 155-156, 170)

The laws on striking an individual in the two collections (Exod 21:18-19 and
LH 206-207) are directly followed by laws about striking one of a lower class
(Exod 21:20-21; LH 208). LH 208 presumes and extends the case of 207 in
which a person is killed by a blow: “If the victim (killed by inadvertent strik-
ing) is a commoner, he (the assailant) shall weigh out one-third mina of silver”
(S3umma mar muskenim 1/3 mana kaspam iSaqqgal). CC’s law is discretely for-
mulated from 21:18-19 and deals with a slave: “If a man strikes his male slave
or female slave with a rod and he dies under his hand, he (the victim) is to be
avenged; but if he lingers for a day or two, he (the master) shall not suffer ven-
geance, since he (the slave) is his (the master’s) property” (172v nx WK 172 °3
X177 1905 2 P> KD TAY> 21 I O OX IR Op2° Op3 170 NN N Lawa INRR DX OIR).
CC'’s treatment of a slave rather than a commoner can still be attributed to the
influence of LH, since it has a number of other socially graded laws that include
slaves, just before and after LH 208 (i.e., 196—205, 209-214, 215-217, 218-220,
and 221-223). The substitution of a slave for a commoner is also found in 21:27
over against LH 201 (see topic 8).

A logical gap appears in the conceptual flow of the laws in Exodus 21:18-19
and 20-21, which demonstrates their dependence on LH 206-208. Verses 18-19
deal with the injury of a free person, but verses 20-21 deal with the death of a
slave. In contrast, LH 206-208 moves logically from injury of a free person,
to death of a free person, to death of one of a lesser class.” Exodus 21:18-21
lacks the middle case. The hiatus is explained by CC’s having moved the case
of homicide (LH 207) to the beginning of its striking laws (21:12-14). The
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relocation of the homicide law also accounts for the independent formulation of
the law in 21:20-21 as opposed to the dependent formulation of LH 208.

CC'’s slave homicide law also correlates with LH 116. According to this,
when a son, who is in servitude to pay off his father’s debt, dies from the beat-
ing (magasum) of the creditor, the son of the creditor is to be put to death. As
in CC, death is caused by beating, and the law implicitly allows beating the
servant short of death. In the context of this study, the author of CC would have
probably known this law because it immediately precedes and deals with the
same topic as LH 117, to which CC’s debt-slave laws correspond (see topics 1
and 2). The use of LH 116 about a debt-servant (nipltum) in connection with
attention to the socially graded laws that involve a permanent slave (wardum)
in LH 196-223 explains the tension in the penalties of Exodus 21:20-21. The
exemption from responsibility corresponds to chattel-slave phenomenology in
LH, where an owner is presumably immune from penalty for killing his own
slave, and liability to vengeance corresponds to debt-servitude phenomenol-
ogy, where a creditor is answerable for causing the death of the servant. CC
has apparently conflated legislation on the two types of subjugated individuals
(see chapter 6).

7. Striking/Knocking a Pregnant Woman (21:22-25;
texts on p. 177)

The next laws in the collections deal with striking a pregnant woman and
causing a miscarriage and also the death of the mother (Exod 21:22-23; LH
209-214). Both texts begin with a case where the assault causes only miscar-
riage, with no injury to the woman: “When men struggle and they knock a
pregnant woman and her fetus comes out...he shall pay...” (30311 DWw1R 1% °5
LN LT WYY 700 aws; Exod 21:22); “If an awilum strikes an awidum-
woman and he causes her to miscarry her fetus, he shall weigh out ten shekels
of silver” (Summa awilum marat awilim imjasma 3a libbiSa ustadd:Si 10 Siqil
kaspam...iSaqqgal; LH 209). LH describes the assault simply as a man striking
(mahasum) the woman. CC has the assault in the context of two men fighting
(probably on the basis of vv. 18-19) and knocking (qx1) the woman, though
in the end, like LH, only one of the men is imagined to be responsible for the
injury. Both laws prescribe a fine in this first case. LH requires ten shekels of
silver; CC requires the offender to pay the amount exacted by the woman’s
husband.

These laws are each followed by a case where, in addition to the death of
the fetus, the woman suffers. LH reads: “If that woman dies, they shall kill
his daughter” (Summa sinnistum 87 imtit marassu idukkz; LH 210). Instead of
this vicarious punishment, CC has talion law: “If there is calamity, you shall
pay life for life, eye for eye, tooth for tooth, hand for hand, foot for foot, burn
for burn, wound for wound, injury for injury” (w51 nnn ws1 7NN 797 OK XY
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NNN 7720 YYD AN YYD 7719 NN M3 930 DRN 23 7 DN T W DN W PY Don Py
77an; vv. 23-25).8 CC appears to have rejected vicarious punishment and
replaced it with a summary of Hammurabi’s talion laws from LH 196-201.
See topics 8 and 9. Hammurabi’s miscarriage law in any case implies that
the penalty must be equal to the crime. The Middle Assyrian Laws display
the principle of talion in connection with miscarriage more prominently than
Hammurabi’s laws (MAL A50, 52; see p. 182). Laws similar to these may
have guided CC to incorporate a summary of Hammurabi’s talion laws into
the miscarriage laws.

8. Talion Laws and Injuring a Slave (22:23b-27; texts
on pp. 186—187)

The talion laws (“eye for an eye,” etc.) in CC appear at the end of the miscarriage
laws (Exod 21:23-27), as just observed (topic 7). In LH, they appear somewhat
earlier (LH 196-201), between the laws about children striking parents (LH
195) and humiliating striking (LH 202-205). Hammurabi’s talion laws are nev-
ertheless in the neighborhood of the miscarriage laws (LH 209-210).

The talion laws in the two collections are markedly similar. They both speak
of injury to eyes, teeth, and bones (in CC, “arm” and “leg”) and a remedy
through a payment equivalent to or retaliatory injury to the same body part.
The talion list from CC was cited in the previous section on miscarriage (topic
7). This has an abbreviated form in contrast to the laws in LH, which are pre-
sented in full casuistic form: “If an awzlum blinds the eye of another awilum,
they shall blind his eye.... If he breaks the bone of an awilum, they shall break
his bone” (Summa awilum in mar awiim ujtappid mSu uhappadi...Summa
esemti asilim iStebir esemtasu iSebbiriz; LH 196-197); “If an awilum knocks
out the tooth of an awilum of his own rank, they shall knock out his tooth”
(Summa awidum Sinni awiim mepriSu ittadi SinnaSu inaddd; LH 200). CC’s
abbreviation of the laws can be attributed to the freedom in formulation gained
by relocating the talion laws from their location in LH to serve as the apodosis
for the miscarriage laws, comparable to the relocation and reformulation of the
homicide laws (see topic 3).

After both passages establish the principle of talion in regard to free people
(the woman Killed or injured in Exod 21:23-25 is presumed to be free), they go
on to cases where the victim is of a lesser class, and both discuss the slave. In
CC, this is stated as a full casuistic law: “When a man strikes the eye of his
male slave or the eye of his female slave, and destroys it, he shall send him
away free for his eye. If he knocks out the tooth of his male slave or female
slave, he shall send him free for his tooth” (\nax ¥ IR IR 172V 1Y DR WOR 172
NW NN AAPW? CWOnR 290 AR W IR 172V W ORI 1Y DN ARSw Swonh annwy;
Exod 21:26-27). This legislation accords with the full casuistic form in LH: “If
he blinds the eye of a commoner or breaks the bone of a commoner, he shall
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weigh out one mina of silver. If he blinds the eye of the slave of an awilum or
breaks the bone of the slave of an awilum he shall weigh out half of his price”
(Summa m muskeénim istebir 1 mana kaspam iSaqqal; Summa m warad awilim
uptappid @ li esemti warad awilim iStebir misil $imiSu iSaqgal; LH 198-199);
“if he knocks out the tooth of a commoner, he shall weigh out one-third mina of
silver” (Summa Sinni muskenim ittadi 1/3 mana kaspam iSaggal; LH 201). Both
CC and LH here speak about injury to an eye or tooth, and the talion formula-
tion (“body part for body part”) does not apply to subordinate classes.

9. A Goring Ox (21:28-32, 35-36; texts on
pp. 206, 218, 221)

The goring ox laws in CC appear immediately after the talion and slave injury
laws (Exod 21:28-32, 35-36). In Hammurabi’s laws, they appear (LH 250-252)
after a large block of laws generally not paralleled in CC (LH 215-249; though
see topic 10) but which thematically evolves toward the subject of oxen (note
especially LH 224-225, 241-249).

Exodus 21:28-32 has the same basic laws as LH 250-252, in the same order
and with similar language. The first law in both collections deals with an unan-
ticipated case of goring: “If an ox gores a man or woman and he dies, the ox
shall be stoned...; the owner of the ox is not liable” (nk W WKk NR W [ N
PIWA Y.L Mwn Do 7ipo N wR; Exod 21:28); “If an ox gores a man while
passing through the street and Kkills (him), that case has no claim” (Summa
alpum szgam ina alakiSu ikkipma uStamit dinum 8z rugummam ul 8u; LH
250). The protases of these laws first speak of the ox’s goring a person, followed
by the statement that the person is killed as a result. The apodoses end with the
conclusion that there is no claim or liability.

The next laws in both collections are about a case of a habitually goring
ox: “If an ox is a habitual gorer, from previous experience, and its owner has
been warned, but he did not restrain it, and it kills a man or a woman, the ox
shall be stoned and its owner shall be put to death” (ow>w 2ann X317 131 MW oRY
nAY PHYI 0N HP0Y MW AWK IR YR DRI R &9 Phyaa 1m; Exod 21:29);
“If a man’s ox is a habitual gorer, and his district has informed him that it is a
habitual gorer, but he did not file its horns and did not control his ox, and that
ox gores one of the awilum-class and kills (him), he shall pay thirty shekels of
silver” (Summa alap awilim nakkapima kima nakkap( babtasu udediSumma
garniSu la uarrim alapSu la usannigma alpum iz mar awilim ikkipma uStamit
1/2 mana kaspam inaddin; LH 251). The laws have several features in the
same order: the ox is designated as a habitual gorer (and both specifically use a
gattal-based nominal pattern for designating the goring ox: n3; nakka@pdm), the
owner is warned about his animal, he does not restrain it, and it kills a person.
Though CC first requires capital punishment, it allows monetary compensation
in verse 30, as does LH.
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CC attaches an amendment to the foregoing laws, stating that if the victim
is a son or daughter, the rule follows the laws for adult victims (21:31). This
correlates specifically with the designation of the victim of LH 251 as a mar
awilim, which is ambiguous, meaning either “a victim of the awilum-class”
or, literally, “a son of an awzlum.” CC’s rule about minors can also be seen to
contrast with several rules in LH that prescribe the execution of the child of
an offender if the victim is a child (LH 116, 210, 230; in LH 116, the victim
is also described as a mar awilim). We saw before that CC has correlations
with two of these laws: 21:20-21 with LH 116 (topic 6) and 21:23 with LH
210 (topic 7). A possible correlation with LH 230 is discussed in topic 10. In
none of its parallel cases does CC share a rule of vicarious punishment with
LH. It appears, therefore, to have rejected this principle in every case where it
appears in its source.

After dealing with free persons, CC and LH both take up a slave as the vic-
tim: “If the ox gores a male slave or a female slave, he shall pay thirty shekels
of silver to the master and the ox shall be stoned” (7o 7R W W [ 72v O
SP0 WM PIIRY 10 2opw owhw; Exod 21:32); “If it is the slave of an awilum,
he shall pay twenty shekels of silver” (Summa warad awilim 1/3 mana kaspam
inaddin; LH 252). According to the two collections, compensation is to be paid.
Note that the thirty shekels in CC here is the same amount as compensation for
a free person in LH 251.

The goring ox law also provides evidence that CC depends on cuneiform
sources other than LH. The law about an ox goring another ox in Exodus 21:35
is essentially verbatim the law found in LE 53: “When a man’s ox gores an ox
of his fellow and it dies, they shall sell the live ox and divide the silver; they
shall also divide the dead (animal)” (M@ IR 17971 121 1YY MW DR WX MW 730
¥ N DR a3 1900 DX xm ona); “If an ox gores another ox and kills it, both
ox owners shall divide the price of the live ox and the carcass of the dead ox”
(Summa alpum alpam ikkimma uStamit §im alpim baltim u Sir alpim mitim bel
alpim kilallan izuzzz).

10. Negligence (21:33-34; texts on pp. 213, 215, 217)

A law on negligence appears in the middle of the goring ox laws in CC (21:33-
34). It instructs that one who digs a pit and does not cover it must compensate
the owner of an ox or ass that falls into it. Though neither LH nor other known
cuneiform collections have laws whose details are similar, LH does have sev-
eral laws concerning negligence. A number of these appear in 229-240, in the
vicinity of other laws that CC is presumably following at this point. For exam-
ple, LH 229 says: “If a builder makes a house for a man, but does not fortify his
work, and the house he made falls and kills the house owner, that builder shall
be put to death” (Summa itinnum ana awilim bitam zpudma SipirSu la udan-
ninma bzt zpusu imqutma beél bitim uStamit itinnum 8 idd&k). The next law (LH
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230) describes the victim as the child of the house owner, in which case the
child of the builder is put to death.

In terms of distance, this law is not far from Hammurabi’s goring ox law, and
it prescribes vicarious punishment, something that CC prohibits in the middle
of its goring ox law in verse 31, as noted in the discussion of topic 9. Verse 31 is
only two verses away from the negligence law in verses 33-34. Of all the laws
that consider vicarious punishment of a child in LH (otherwise, LH 116, 210;
CC also has correlates with these laws; see topics 6, 7, and 9), LH 230 is the
closest to the situation described in 21:31 in that it involves a case of negligence
where a child is the victim. The concerns of LH 229-230 therefore cluster in
Exodus 21:31, 33-34. Furthermore, both of the laws in Exodus 21:33-34 and
LH 229-230 describe a case of “falling.” The falling is, of course, not the same
in the two laws, but the principle of attraction operative in organization and
creation of Near Eastern law may have allowed CC to generate its particular
law.® Furthermore, the technique of conceptual inversion, as found between LH
282 and 21:5-6 (see topic 1), may have led to creation of a law about an animal
falling in as opposed to a house falling down.

CC’s negligence law has similarities to LH 125 in the obligation of rec-
ompense. LH 125 deals with negligence in a case of deposit and speaks
explicitly about “a house owner who is negligent” (bel bitim Sa igama) and
allows the deposited property to be stolen. Hammurabi’s law says “the owner
of the house...shall pay; he shall restore to the owner of the property” (bél
bitim. .. uSallamma ana bél makkarim irzab). CC’s law prescribes similarly “the
owner of the pit shall pay; he shall return silver to its owner” (q05 2%w> 1277 %va
1"Hva% 2°w°). The issue of negligence in LH 229-240, and especially 229-230,
may have led CC by way of cross-referencing to the earlier law on negligence in
the collection. Note that the nearby negligence laws of LH 236-237 specifically
use the verb egm “to be negligent,” also used in LH 125. Chapter 8 discusses
in detail all of these and other generative possibilities for CC’s negligence law.

11. Animal Theft (21:37 + 22:2b — 3; texts on
pp. 231-232)

The next sequential parallel concerns the theft of animals (Exod 21:37 + 22:2b—
3). (The burglary law in Exod 22:1-2a is contextually secondary; see later and
chapter 9)) In CC, the animal theft law directly follows the goring ox laws. The
case deals with a man stealing (213) and slaughtering or selling an ox or flock
animal. He is to repay five or four animals for the animal stolen, depending on
the species. If he does not have the means to pay (17 1° ax), he is to be sold (no
doubt as a debt-slave). If the animal “is found in his possession alive” (kxn»: o
172 R¥nn), he is to pay back two animals (o%w> o).

In LH, an animal theft law (LH 265) also appears after the goring ox laws,
though after the intervention of a few laws that contemplate other cases of
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agricultural theft or loss (LH 253-264). LH 253 describes a case where a man
who takes care of a field steals (S8araqum) seed or fodder, which is then “found
in his possession” (ina qatidu ittasbat). This idiom is similar to that in Exodus
22:3. LH 254 describes a case of taking stored grain; the penalty requires that
“he restore twofold” (tana...ir7ab), similar to the twofold restoration pre-
scribed at the end of Exodus 22:3. The next law (LH 255) deals with a case of
a person’s hiring out another person’s cattle or stealing seed, with the result
that he cannot produce crops. His penalty is to hand over a certain quantity of
produce per unit of land. The law is supplemented (LH 256) with a clause about
the inability to pay, as in Exodus 22:2b: “If he is not able to satisfy his obliga-
tion...” (Summa pzhassu apalam Iz ile’’i). The offender is dragged around the
field rather than sold to pay off his debt. Finally in this series, after a few other
laws dealing with agricultural theft (of plows, 259-260) and (unintentional)
animal loss and diminishment (263-264), LH turns to animal theft with a case
where a man alters a brand and sells an animal (265). His penalty is to pay ten-
fold to the cattle owner. The requirement of multiple restitution here is similar
to the five- or fourfold repayment of Exodus 21:37.

For the laws on crop damage that follow (22:4-5), which do not follow the
sequence of LH, see later in this chapter on miscellaneous correlations.

12. Deposit (22:6—8; texts on pp. 242-246)

After the law on crop damage, CC turns to the topic of deposit and the misap-
propriation of various property items in 22:6—8. According to this, a thief who
steals silver (q03) or goods (2°%2) given to a person for safekeeping, described
with the verb 1n1 “give” and the infinitive "w> “to keep,” is to repay twofold.
If the thief is not found, the custodian “shall approach the God, (to verify)
whether or not he misappropriated the property of his fellow” (n>27 Hya 27p
177 NORDNA VT MW RY OX 0°79R1 9X; V. 7). Then a general rule, which includes
animals, follows: “in every case of misappropriation, whether concerning an
0x, an ass, a flock animal, an article of clothing, or any other loss, where one
claims, “This is it/he,” the case of both parties shall come before the God; he
whom God convicts shall pay twofold to the other” (2man 5y 1w v yws 1275 %
W WK OIW 27 R 2RI TV T RIT 0D KR IR 77AR 92 DY nhw Dy aw Hy
1YL 0w W 0OR; V. 8).

These verses correspond primarily with LH 120, 124-125 (the whole sec-
tion of LH 120-126 is concerned with deposit). Law 124 says that a person who
denies that silver (kaspum), gold, or anything else (mimma Sum3u) was given
to him in deposit, described with the verb nadanum “to give” and the adverbial
of purpose ana massaritim “for keeping,” is to pay double, even though there
are witnesses. Like Exodus 22:6, this mentions silver and a general term for a
piece of property, giving in deposit, and a twofold penalty. Law 125 (discussed
in topic 10) deals with a case in which property given in deposit was stolen,
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similar to the case in Exodus 22:6. In this case, however, the bailee is assumed
negligent and has to restore the property. According to LH 120, a loss occurs to
grain given for silo storage or the house owner takes some of the grain or denies
that grain was stored with him. The storage is described with the verb Sapakum
“to store” with the adverbial of purpose ana naSpakatim “for silo storage,” a
usage comparable to ana massaritim nadanum “to give for safekeeping,” noted
previously. LH 120 goes on to prescribe that the owner of the grain “shall make
a declaration about his grain before the god, and the house owner shall double
the grain that he received (in storage) and give (it) to the owner of the grain”
(mahar ilim 8e’au ubarma bel bitim $e’am 3a ilqd ustaSannama ana bel 3e’im
inaddin; see the declaration also in LH 126). This is similar to Exodus 22:6—-8
in requiring double compensation and a declaration before the deity.

Even though the specific aforementioned deposit laws in LH are outside the
shared sequence of topics otherwise observable between CC and LH, the topic
is nonetheless part of the sequence. Law 265, which we noted corresponds to
laws on animal theft (topic 11), and law 266, which deals with animals loss and
which will also be relevant in the next sequential comparison (see topic 13),
both entail the conceptual fundamentals of the laws of deposit. Law 265 begins:
“If a shepherd to whom either cattle or flock animals are given for shepherd-
ing” (Summa re’m Sa liatum # Iz senum ana re’im innadnz8um). The phrasing
“give for shepherding” (ana re’im nadanum) is equivalent linguistically and
conceptually to the phrases “give for safekeeping” (ana massaratim nadanum)
and “put up for silo storage” (ana naSpakatim Sapakum) found in the deposit
laws of LH 120, 122-125, previously discussed. These phrases correspond to
the Hebrew expression “to give for safekeeping” (1nw> 1n1). LH 266 also speaks
of a shepherd protesting his innocence “before the deity” when an animal is
lost beyond his control, similar to the requirement of the oath in the CC pas-
sage. The correspondence with LH 265-266 is further seen in Exodus 22:8 as
it returns to the topic of animals (“an ox, ass, flock animal”), forsaken momen-
tarily in the treatment of silver and general goods in verses 6—7. LH 265-266
appear to have raised the issue of deposit. CC then developed a law using ideas
from these laws, as well as the primary deposit laws in LH 120-126, through
conceptual and idiomatic cross-referencing to those laws.

13. Death or Injury of Animals (22:9-12; texts on
pp. 265-266, 271, 274-275)

Laws on the accidental death or injury of animals (Exod 22:9-12; LH 266-
267) directly follow in both collections. These laws maintain the general topic
of deposit but now specifically with regard to animals (CC specifically uses
the phrase “give for safekeeping” 7nw> 1n1in v. 9, and LH 266 continues 265,
which used the idiom “to give for shepherding” ana re’im nadanum; see topic
12). Three elements in Exodus 22:9-10 and LH 266 correlate specifically and
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unfold in the same sequence. First, the protases of the laws describe how an
animal in custody may die: “If a man gives to his fellow an ass, herd animal,
flock animal, or any animal for safekeeping and it dies (of itself), is injured
or is carried away” (WX N1 WYL ART2 91 AW IR MW IR N0 Y DR WK 00 0
72w W "2ws; 22:9); “If in an animal pen a sickness (lit., ‘a stroke of the god’)
occurs or a lion makes a kill” (Summa ina tarbasim lipit ilim ittabsi i Iz neSum
iddak; LH 266). An animal’s dying of itself presumes sickness, and being car-
ried away may be seen to have reference to predators. Thus both descriptions
agree, except that CC also has the case of injury. Next, both laws prescribe a
declaration of innocence or an oath: “an oath of Yahweh shall be between the
two of them (i.e., custodian and owner), (to verify) whether or not he (the cus-
todian) misappropriated the property of his fellow” (ak o 122 7onn M nyaw
177 NIRRT oW RY; Exod 22:10); “the shepherd shall declare his innocence
before the god” (re’m magar ilim ubbamma; LH 266). Though the details dif-
fer, both laws refer to the same basic process. Finally, both require the owner
to accept or take something: “its (the animal’s) owner shall accept” (»2v2 np;
Exod 22:10); “the owner of the pen shall accept for him (the shepherd) the loss
in the pen” (migqitti tarbasim bél tarbasim imafharsu; LH 266).

In the sequential context, verses 9-10 parallel LH 266 (as we have seen),
and verses 13-14 parallel LH 268 (as we will see later). Thus it makes sense to
think that the intervening laws, specifically verse 11 and LH 267, are related.
Although these laws describe different types of animal loss (theft versus dis-
ease), they share similar phrasing. Both state that the custodian must make res-
titution by using the Semitic root SIm. They both say, too, that this restoration
is to be made to the animal’s owner (ana beliSu/»5y13%). Furthermore, both laws
may involve negligence. This is explicit in LH 267 (“If a shepherd is negligent”
Summa re’am igama). It is implicit in verse 11 when read in contrast to verses 7
and 9, according to which theft of a deposited item or loss of an animal by force
requires no restitution.

Verse 12 correlates topically with LH 266. It adds detail about the case
where an entrusted animal is killed by predators, the topic of Hammurabi’s law
(see earlier). If the shepherd can bring the carcass as evidence that predators
killed it, he is blameless.

14. Animal Rental (22:13—14; texts on pp. 279-281)

The laws that immediately follow in both collections deal with the rental or
borrowing of animals (Exod 22:13-14; LH 268-271). The laws in CC speak of
a case where a person borrows (2xw) an animal from another and the animal is
injured or it dies. If the owner is not with the animal, the borrower must make
restitution; if the owner is with it, no restitution is required. The law then adds:
“If it (the animal) was rented, he (the owner) shall (nonetheless) receive its rent
payment” (17owa X2 &7 0w ox; v. 14b). LH 268-271 consider animal rental,
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but in a different way, listing rental rates. For example, LH 268 says: “If a man
rents an ox for threshing, its rent is two suts of grain” (Summa awilum alpam
ana diaSim zgur 2 sat Se’um idasu). Although the two passages treat rental from
different perspectives, CC specifically correlates with the interests of LH by
reference to payment of rent in Exodus 22:14b.

Other laws in LH correlate more closely to the subject matter of Exodus
22:13-14. LH 244-249 are concerned with the death or injury of rented animals.
The renter does not need to pay a penalty in the case of death by a predator or a
sickness: “If a man rents an ox or donkey, and in the open country a lion Kills it,
[the loss belongs] to its owner” (Summa awzlum alpam iméram igurma ina serim
neSum iddak3u ana beliSuma; LH 244); “If a man rents an ox, and a god strikes
and kills it, the man who rented the ox shall swear a divine oath and shall not
be held liable” (Summa awilum alpam zgurma ilum imjassuma imtit awilum 3a
alpam iguru nz ilim izakkarma itasSar; LH 249). Payments are required if the
renter kills or injures the animal by beating or carelessness (LH 245-248). In the
case where the renter causes the animal’s death or serious injury, he only needs
to restore a single animal of the same quality. CC’s laws are similar in that they
require only the replacement of the animal, not multiple restitution as in cases of
theft, as seen before. In short, it seems that we have here another case of cross-
referencing. The sequential flow of topics in the latter part of Hammurabi’s laws
(i.e., LH 268-271) raised the topic of animal rental for CC. These allowed CC to
access the other laws on animal rental from LH 244-249.

Miscellaneous, Nonsequential Laws

CC'’s casuistic legislation contains five distinct laws or legal topics not clearly
related to the topical sequence of LH, some of which were noted in the ear-
lier discussion: kidnapping (21:16), burglary (22:1-2a), two laws on crop dam-
age (22:4-5), and seduction of a virgin (22:15-16). Some of these laws have
similarities to laws elsewhere in LH, and some have correspondences with
cuneiform collections other than LH. They are not unrelated, however, to the
sequential pattern, once one allows for the operation of cross-referencing to
supplement the primary spine of laws based on the topical structure of the
last half of Hammurabi’s casuistic laws. In addition to these five laws, CC has
a group of participial laws in 22:17-19, just before the final apodictic laws in
22:20-23:19. These participial laws are not related to LH but do relate to CC’s
use of alternate sources for its composition.

Kidnapping (21:16; texts on p. 197)

CC penalizes kidnapping in Exodus 21:16: “He who steals a person and sells
him or he is found in his possession, shall be put to death” (x¥n1 1721 WK 210
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e M 1T0a). This is similar to LH 14: “If a man steals the young child of a man,
he shall be put to death” (Summa awilum mar awilim sehram istariq iddak).
The penalty is the same as in CC. The biblical law appears awkwardly between
the two verses on child rebellion (21:15, 17). This is an intentional ordering and
based on Hammurabi’s collection. LH 194, which deals with a wet nurse car-
ing for another child when earlier a child in her care died, similarly disrupts
the child rebellion laws in 192-193 and 195. Though seemingly intrusive, the
law is related to its context by its penalty, as is Exodus 21:16. Hammurabi’s law
requires cutting off the woman’s breast, a corporal talion punishment similar
to cutting out the child’s tongue, plucking out his eye, or cutting off his hand in
LH 192-193, 195. Exodus 21:16, for its part, requires capital punishment, as do
verses 15 and 17. Significant is the fact that the victim in LH 194 is apparently
described with the term seisrum, “a young child” (logogram TUR); a sefrum
is the victim in the kidnapping law of LH 14. It makes sense to believe that
when CC contemplated LH 194, it substituted another law about a sesrum from
elsewhere in LH but kept the same disruptive order in the laws. The participial
form of 21:16 is due to assimilation to the participial form of the other capital
laws in 21:12, 15, 17.

Burglary (22:1-2a; texts on p. 258)

These verses, which are concerned with house burglary, are out of place in
their context because they interrupt the law on animal theft (see topic 11). The
case is described as one of tunneling or penetration by digging: “If the thief is
caught in an act of digging in” (2137 X¥»° nnnna ax). The rest of the law deals
with liability for Kkilling the burglar, depending on whether it is night or day.
A similar law is found in LH 21. It sets up the case as one of penetration: “If a
man digs into a house” (Summa awzlum bitam iplus). It then speaks of the death
of the burglar by prescribing his execution the on the spot. Another Akkadian
burglary law, LE 13, has similarities to the biblical law. Though this law does
not describe an act of penetration, it makes a distinction between apprehending
the burglar by day or night. If the former, he pays a fine; if the latter, he may be
put to death. This law also speaks of the burglar “being caught” (nasbutum),
which corresponds to the Hebrew term for “being found” (xx»1), a motif not in
LH 21 (though in LH 22-23).

Chapter 6 explains how CC’s burglary law was created in connection with
the deposit laws of 22:6-8. These laws, as we saw in the discussion of topic
12, correlate with the deposit laws of LH 120-126 via the idiom for entrusting
property similar to that in LH 264-265 in the topical sequence. LH 125 in that
block of deposit laws speaks of a thief “digging into” (with the root plS) a house
to steal deposited property. This motif led CC to LH 21, which uses the same
term, and hence to the topic of burglary. The burglary law was secondarily put
into its present location in CC.
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Crop damage (22:4-5; texts on pp. 237, 240-241)

After the end of the animal theft law in Exodus 22:3, CC presents two related
laws (vv. 4-5), the first of which parallels laws in LH outside the sequential
template and the second of which does not have a parallel in LH but in another
cuneiform collection. Exodus 22:4 deals with a case of letting animals graze
in another person’s field, corresponding to LH 57-58. These describe two
cases: (a) letting one’s flock graze (Sizkulum) in another person’s field without
an agreement and (b) releasing (naddim) a flock into a field after the time for
pasturing has passed. The penalties involve payment of grain for each unit of
the field damaged. CC’s law also appears to reflect the same two basic cases:
() letting a field be grazed (~°van; v. 4aa) or (b) releasing (n?w) animals into
another person’s field (v. 4aB). Both collections correlate in using a causative
stem for grazing in the first case (Sizkulum and 7°v277) and then words for letting
loose in the second (nad(m and n7w).1°

The next law in CC (v. 5) describes a case of letting a fire get out of control,
with the result that another person’s crop is damaged. This has no correspond-
ing law in LH but does in HtL 105-106. This extends the topic of the previous
law. It can be viewed as another example of cross-referencing, but here CC
brings in an associated law from a collection other than LH (by no means was
this source HtL itself).

Seducing an unbetrothed virgin (22:15-16; texts
on pp. 130-131)

This law does not have a counterpart in LH, but it looks very similar to MAL A
55-56. MAL A 55 speaks of a “young woman who is not betrothed” (batulta. . .5a
la atarriSani); CC speaks of “a young woman who is not betrothed” ("wx 77102
AR 89). MAL A 55 goes on to talk about a case of rape, where the culprit
must pay threefold the bride-price for the woman. The law adds: “if her father
is not willing he shall (honetheless) receive the threefold amount of silver for
the maiden and give his daughter to whomever he desires” (Summa abu la padi
kaspa SalSate Sa batulte imajhar marassu ana Sa jadiani iddan). MAL A 56,
which speaks of a case where the maiden gives herself willingly, requires that
“the one who had intercourse with her pay the threefold amount of silver that
is the price of the maiden; the father shall do with his daughter as he desires”
(SalSate kaspe Sim batulte ng’ikanu iddan abu maras[su] kT sadiani epp[as]).
The outcome of CC’s law is similar. Speaking only of a case of seduction, it
says that the man “shall acquire her as a wife by paying the bride price; if her
father refuses to give her to him, he shall (still) weigh out silver as the bride
price of maidens” (77n> 2pw» 703 2 ANNY 7R NP XD OR WKL 2 717020 O
n,nan). This law is ultimately related to the context of the main laws in CC that
correlate with Hammurabi’s topical sequence. It explains why the daughter of a
debtor must marry her father’s creditor in 21:7-11 (see chapter 5).
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Participial laws in Exodus 22:17-19 (texts on
pp. 199-202)

These laws have a form and a prescription of capital punishment similar to the
participial laws in 21:12, 15-17. Exodus 22:19, which deals with sacrifice to
other gods, has no parallel in LH or cuneiform sources. Verse 18, on bestiality,
is only loosely similar to HtL 187-188, 199-200a. Verse 17, about a sorceress,
has some similarity to MAL A 47, which prescribes death for men and women
who practice sorcery (cf. LH 2). But the correlation is less precise than others
that we have seen. These three laws can be correlated compositionally with
the participial laws in Exodus 21 to form a hypothesis that CC used a native
participial source. The laws generated on the basis of this source that had cor-
respondences with LH were placed in Exodus 21 (see topics 3 and 4 and the law
on kidnapping). Miscellaneous laws in the native participial source or stimu-
lated by this source, which did not have correlations with LH, were placed in
an appendix at the end of the casuistic laws, right after the seduction law in
22:15-16, also an appendix.

Conclusions

The foregoing survey has shown that every law or significant aspects of every
law in the casuistic laws of CC, save for two of the miscellaneous participial
laws of 22:17-19, has a counterpart in cuneiform law. The majority of the cor-
respondences are with LH in particular. Within this set, fourteen of CC’s laws
or legal topics run in the same or nearly the same order as the laws in the last
half of LH (again, see table 1.1 in chapter 1). The three cases where the order
is not exact—homicide, talion, and negligence—are still close to the order of
their counterparts in LH, and the divergent order in each case has a logical
explanation as part of the creative reworking by CC’s author. In addition, sev-
eral other laws in CC correspond with those in LH, though not in sequential
order: slave-master relations and boring/cutting off the ear of a slave (21:6 //
LH 282), kidnapping (21:16 // LH 14), negligence (21:33-34 // LH 125), bur-
glary (22:1-2a // LH 21), grazing a field (22:4 // LH 57-58), deposit (22:6 //
LH 120, 124-125), and animal rental (22:13-14 // LH 244, 249). These can all
be explained by CC’s use of cross-referencing to other laws in order to bring
in legislation to augment the topics and material provided by the sequential
template. Cross-referencing can also be used to explain the presence of laws in
CC that have close correlations with laws in other cuneiform laws collections:
talion in miscarriage (21:23-25 // MAL A 50, 52), an ox goring an ox (21:35
/I LE 53), burglary (22:1-2a // LE 13), burning a field (22:5 // HtL 105-106),
seducing a virgin (22:15-16 // MAL A 55-56), and sorcery (22:18 // MAL A
47). CC used other sources to complement the basic sequential legislation pro-
vided by Hammurabi’s text. These complex primary and auxiliary correlations
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are summarized in the table in the appendix to chapter 13. What is remarkable
is that even though CC departs at times from the topical sequence of the laws
in LH, it consistently returns to that sequence.

In addition to the evidence about sequence, many of the individual laws in
CCand LH, in or outside the common sequence, agree in their internal details.
Note, for example, that the debt-slavery laws describe work for X years with
release in year X + 1 (21:2 // LH 117); the laws on slave-master relations have
a slave declaring his relationship to his master with subsequent marking or
marring of his ear to reflect his submission or rebellion (21:5-6 // LH 282); the
laws about marrying a second wife describe it as “taking another” and require
one to provide for the support of the first in three ways (by implication if not
explicitly; 21:10-11 // LH 148-149); the child rebellion laws describe both ver-
bal and physical attacks (21:15, 17 // LH 192-193, 195); the laws about striking
a person set the injury in the context of a fight and require the injurer to care
for the victim’s recovery (21:18-19 // LH 206); the miscarriage laws treat two
cases, causing a miscarriage alone and then death to the woman (21:22-23 //
LH 209-210); talion laws mention eye, tooth, and bone injuries and deal with
such injuries to slaves (21:24-27 // LH 196-201); the goring ox laws consider ad
hoc goring first, then habitual goring, then the goring of a slave (21:28-32 // LH
250-251); animal theft laws mention finding a stolen object in the thief’s pos-
session, an inability to pay the penalty, and twofold or more restoration (21:37 +
22:2b-3 // LH 253-265); grazing laws presumably deal with two cases, causing
animals to graze and releasing animals in a field (22:4 // LH 57-58); deposit
laws require double compensation and declarations before the deity (22:6-8 //
LH 120; cf. 126); and the animal death and injury laws speak, in order, about
how the animal died, a declaration of innocence, and the owner’s acceptance of
the loss (22:9-10 // LH 266).

When one considers this general evidential picture, the effect is striking. It
is a decidedly strong, if not conclusive, indication that CC is dependent directly
and primarily on LH. This evidence stands in contrast to the lack of similar
correlations between CC and other known and relatively substantial law collec-
tions, such as the Hittite Laws or the Middle Assyrian Laws. Moreover, though
one finds some significant correlations between Deuteronomy and Middle
Assyrian Laws (explained in chapter 4), one does not find the same sorts of
correlations between Deuteronomy and LH. In other words, the similarities of
CC with LH are not a function of chance correlations between lengthy legal
texts. CC bears the image of LH and is most reasonably accounted for in terms
of a parent-child relationship. The examination of correlations between CC’s
apodictic laws and the prologue and epilogue of LH outlined in the next chapter
will confirm this conclusion.



The Apodictic Laws

Even an attentive reading of the texts does not necessarily raise suspicion
that CC’s apodictic laws have any connection to Hammurabi’s prologue
and epilogue. CC’s apodictic laws are, in style and content, quite different
from the outer sections of LH. They are direct commands that, at the begin-
ning of CC, prohibit divine images and instruct how altars are to be made
(Exodus 20:23-26) and, at the end, direct behavior in regard to the poor,
cultic matters, and justice (22:20-23:19). In contrast, Hammurabi’s prologue
and epilogue are essentially royal praise, extolling the achievements of the
Old Babylonian king. The prologue describes the call of the monarch and a
description of his great acts for the cities of his realm. The epilogue resumes
a description of the benefits he achieved for the people, how his laws should
be followed by a future king, and curses that fall upon one who does not fol-
low his example.! Despite these differences, CC’s apodictic laws manifest a
number of salient and intricate correlations with Hammurabi’s prologue and
especially the epilogue that cannot be attributed to chance or the creativity
of comparative analysis, especially in view of the accompanying correlations
in the texts’ casuistic laws, surveyed in the previous chapter. If there was any
doubt that CC has relied upon LH, it is dispelled by the correlations found in
the apodictic laws.

To demonstrate the correlations between the texts, this chapter first deals
with the final apodictic laws and the epilogue, since the correspondences
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between these portions of the texts continue the sequential correspondences
visible in the casuistic laws and because study of the correspondences in these
parts of the texts allow us to more easily understand the correspondences in
connection with the initial apodictic laws. As in the preceding chapter about
the correlations in the casuistic laws, this chapter says little about the compo-
sitional logic of CC, which presupposes dependence upon LH. The evidence
for dependence must be presented first before | explain how the source text
was transformed. This analysis must wait until chapters 11 and 12 in part II,
where many of the details of interpretation of the apodictic laws are treated.?
The present chapter refers only minimally to aspects of the logic involved in
transforming the text to clarify how motifs in the two texts may be associated.
However, if cross-referencing is the one compositional technique that makes
intelligible several instances of CC’s use of Hammurabi’s casuistic laws, the
replacement of Hammurabi with Yahweh is the one transformation that makes
sense of many of the correlations that will be described between CC’s apodic-
tic laws and Hammurabi’s prologue and epilogue. The reader is reminded of
the summary of the evidence presented in chapter 1, which provides a general
background for this chapter’s analysis.

The “String” and Chiastic Structures of the Final
Apodictic Laws

Before we can compare the final apodictic laws and the epilogue, we must
clarify the structure of the final apodictic laws (Exod 22:20-23:19). This part
of CC looks like a legal miscellany, almost as confusing in its organization
as Deuteronomy 21-25.% Topics are repeated in an ostensibly random fashion.
Laws on the immigrant, the cult, name-pronouncement, and cursing are scat-
tered throughout the text. And the well-organized chiastic block of laws on
justice in 23:1-8 looks out of context, compared with the seemingly haphazard
arrangement and context of the material before and after it.*

The problems in structure are completely and satisfactorily resolved when it
is realized that the laws of the final apodictic laws have a cogent duplex struc-
ture. The last third of the final apodictic laws (23:9-19) replicates the topical
sequence of the first third (22:20-30).5 | refer to these two passages as string
I and string Il for abbreviated reference. Table 1.4 in chapter 1 summarized
the content of these two strings. Here are the texts of the two strings in full in
translation (see the appendix to this chapter for the Hebrew text):

String I: Exodus 22:20-30 String Il: Exodus 23:9-19
General law about the poor with General law about the poor with
Egypt rationale Egypt rationale
2220¥ou shall not oppress an immi- 239You shall not repress an immi-

grant. You shall not repress him grant. You know the mind of the



because you were immigrants in the
land of Egypt. #You shall not afflict
any widow or fatherless child. 2?If
you do afflict him, when he cries out
to me, | will heed his cry. My anger
will be aroused and I will slay you
with the sword, and your wives will
become widows and your children
fatherless.

Two specific laws benefiting

the poor

(A) #241f you lend silver to my peo-
ple, the poor that are with you, you
shall not act like a (harsh) creditor to
him. You shall not exact interest from
him.
(B) #If you take the garment of your
fellow as a pledge, when the sun sets
you shall return it to him, #because it
is his only covering, it is the clothing
for his skin—in what will he sleep?
If he cries out to me, | will give heed,
because | am compassionate.

Two short laws about speaking of
sovereigns
(A) #27You shall not curse God,
(B) neither shall you denounce the
chieftain among your people.

Cultic laws
2228You shall not delay the product of
your vat or press. You shall give me
your firstborn sons. °You shall do
likewise with your ox and your flock
animals. Seven days it shall remain
with its mother. On the eighth day
you shall give it to me. *You shall be
holy people to me. Flesh found in the
field, i.e., torn flesh, you shall not eat.
You shall throw it to the dog.
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immigrant, because you were immi-
grants in the land of Egypt.

Two specific laws benefiting
the poor

(A) Z19Six years you shall sow your
land and gather its produce. *(In)
the seventh, you shall let it drop and
leave it. The poor of your people
may eat (it). What they leave the
wild animals may eat. You must do
this also for your vineyard and
orchard.
(B) 2Six days you shall do your
work. On the seventh day you shall
cease so that your ox and ass may
rest and so that the son of your slave
woman and the immigrant may be
refreshed.

Two short laws about speaking of

sovereigns
23132You shall be observant with
respect to all that | have said to you.
(A) ©** The name of other gods you
shall not mention;
(B) it shall not be heard on your lips.
Cultic laws

2314You shall celebrate as pilgrim-
age festivals three occasions in the
year: *You shall observe the festival
of unleavened bread; seven days
you shall eat unleavened bread, as |
commanded, at the festival time in
the month of Aviv, because it was
then that you left Egypt. They shall
not appear before me [or: see me]
empty handed—**%(also) the feast of
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harvest, the first fruits of your work
that you sow in the field, and the
feast of gathering at the end of the
year, when you gather the product of
your labors from the field. ¥ Three
times in the year every male among
you shall appear before [or: see] the
Lord Yahweh. ¥You shall not make
offerings, the blood of my sacrifice,
with leaven. The fat of my festal
offering shall not remain over until
morning. **The choice of your first
fruits of your land you shall bring to
the house of Yahweh your God. You
shall not boil a kid in its mother’s
milk.

The points of relationship between the strings are patent:

(@ Both strings start with a general prohibition against oppressing the
“immigrant” (13; 22:20-23 and 23:9).6 While using various verbs to describe
oppression, both texts share the verb repress (yn?).” Both of these laws also
refer to the Israelites’ residence in Egypt as a rationale for the law. The main
difference is that the law of string I (22:20-23) is longer by including a prohibi-
tion against oppressing the widow and orphan, using additional verbs referring
to oppression, and including a theological rationale for the law. Nonetheless,
23:9 reflects the essence of 22:20-23.

(b) Each string next supplies two laws that provide specific benefit to the
impoverished (22:24-26; 23:10-12). String | prohibits taking interest from the
poor and keeping overnight clothing used as a pledge. String Il prescribes leav-
ing produce in the field in the seventh year and resting on the seventh day.? The
last parts of these latter laws make reference to how the laws assist the poor:
“the poor of your people” (7nv *11°aK) benefit from the produce of the seventh
year (23:11), and “the son of your female slave and the immigrant” (qnnx 32
13mM) recuperate by resting on the seventh day (23:12).° That the seventh-year
and seventh-day laws have to do with the poor is also evident in their being
formulated with the six-plus-one pattern found in the debt-slavery law in 21:2:
“six years he shall work, and in the seventh he shall go free” (72v° ow ww
*woan? XY nyawa). As chapter 5 argues, the six years of debt-slavery in 21:2, as
opposed to the three years in LH 117, is made to match the numerical norm of
the seventh-day and seventh-year laws in 23:10-12.

(c) Each string next has two short laws prohibiting types of speech about
sovereigns (22:27; 23:13b). String | prohibits cursing the deity and cursing the
“chieftain among your people” (72ava ®°w1). The latter probably refers to the
local king (see chapter 11). String 11 prohibits mentioning the name of other
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gods and letting their names be heard on the lips. It is not quite clear how the
two ways of speaking here are distinguished; does the former refer to a more
formal expression in the cult and the latter to noncultic speech? In any case, the
double laws on speech about sovereigns in the two strings are no doubt struc-
turally intentional, especially since they echo the double laws about the poor
that precede. (We will later see a double law pattern in 20:25-26.)

Just before its prohibition against mentioning the names of other gods, string
Il has an extraneous exhortation 23:13a: “You shall be observant with respect
to all that | have said to you.” This may be compared with the phrase “because
| am compassionate” at the end of laws about the poor in string I. Although
both of these refer to the deity’s interest or expectation, | have not set them out
as a separate point of correlation in the texts here because the rationale clause
in 22:26 is conceptually and syntactically part of the laws that precede it and
because the two phrases are topically quite distinct.

(d) The last sections of the strings deal with cultic matters (22:28-30; 23:14—
19).1% They are primarily related in their reference to the offering of first prod-
ucts and first fruits (22:28; 23:17, 19), the cultic position or responsibility of
males (“the firstborn of your sons,” 22:28; “every male among you,” 23:17), and
the use of young sacrificial animals in connection with their mothers (22:29;
23:19). Both passages also refer to sacrifice in different ways (22:29; 23:18). The
main difference is that string 11 includes a cogent block of laws about a single
cultic topic, namely, festivals (23:14-17), whereas the cultic laws in string | are
a miscellany. Chapter 11, which examines the compositional logic of the laws,
shows how these various cultic laws are associated conceptually. To antici-
pate that discussion, the laws about sacrifices and offerings in 22:28-29 and
23:18-19 are related to the festival laws in their being brought and offered prin-
cipally on the festivals. The rule about dietary holiness in 22:30 is also related
to the topic of offerings and festivals in prescribing a state that is necessary for
cultic activity. Chapter 11 also discusses how the festival laws relate topically
to cyclical laws about the seventh year and day in 23:10-12 and thus provide
coherence to string 1. That chapter also explains the imbalance in the two
strings, where the cultic laws of string Il are longer than the cultic laws of
string I, but where the laws about the poor in string | are longer than the laws
about the poor in string 1. (This imbalance is visible in the layout of the text,
as shown earlier.)

The similarities described between the strings indicate that they were
designed to imitate each other. One could ask if one string is original and the
other an addition. Part of the answer to that question has to do with the relation-
ship of the two passages to LH, to be described later in this chapter. We will
see that each of the strings has correspondences with the epilogue of LH. Thus
neither seems to be primary over the other. Both strings are generated by the
use of LH at the same compositional level.

A further indication that the two strings are part of the original structure,
within the context of CC itself, is in their relationship to the passage on justice
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and judicial propriety in 23:1-8 that stands between them. This passage has a
clear chiastic structure:*

(@) Do not promote a false rumor (x1w ¥nw). Do not conspire with an evil
person (vwA) to be a witness that causes violence.
(b) 2Do not follow the majority to do evil. Do not testify in a dispute
to perversely follow (nvi®) the majority to pervert (justice) (nva®).
Do not show deference to the poor? in his dispute (1272 7710 X7 7).
(c) “When you encounter the ox or ass of your adversary wander-
ing, return it to him (Y2 112°wn 2w YN 1990 IR K W ¥a0n 22).
(c") SWhen you see the ass of your foe suffering under its burden,
you shall resist forsaking him—(but) you must leave [the ass] with
him (yav 21yn 21y Y% 21971 NO7M WWR DN P27 TRIW NAN AN °3).18
(b") Do not pervert (7un &) the case of your deprived in his dispute
(12°72 772K).
(@) "Keep yourself away from a lying word (2pw 127).% Do not kill the
innocent and blameless (p>7x1 °p1), for | will not exonerate an evil person
(vwA).
(X) Do not take a bribe, because a bribe blinds the clear-sighted and
undermines the words of the innocent.

One can compare the schematic outline of this structure in table 1.5 in chapter 1.
That table draws out and summarizes the main points of topical and stylistic
similarities between the members and thus provides an analytic commentary.

In an earlier study, | examined the fallacies involved in positing chiastic
structures generally in biblical studies and specifically with regard to the
Covenant Code. Of the various proposals for chiastic structures in CC that |
examined, the structure in 23:1-8 was the only one that | deemed legitimate,
that is, intended by the author, according to my strict criteria.’®> When | wrote
that study, | was not cognizant of the string structure of CC. It now makes
sense to correlate the two strings compositionally with the chiastic form in
23:1-8. They were set around the central chiastic structure as extensions of
it. Chapter 11 explains that the two strings were themselves not chiastically
arranged but drafted parallel to each other, in order to emphasize different
themes. To anticipate, the parallel structure allows string | to emphasize the
topic of the poor at its beginning, and string Il to emphasize the topic of the cult
at its end, hence the imbalance between the strings, noted previously.

The Strings of the Final Apodictic Laws and
the Epilogue of LH

Recognition of the two parallel strings in the final apodictic laws makes the
correlations with the epilogue obvious and sensible. It turns out that each string
of the final apodictic laws string replicates the sequence of elements in what |
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call the exhortatory block of the epilogue. The structure of the whole epilogue
can be outlined thus:*

(@ Transitional introduction into the epilogue (col. 47:1-8)

(b) Hammurabi’s general beneficent acts for the people (nonjudicial)
(col. 47:9-58)

(c) Setting up of the law stela and the purpose for doing so (cols.
47:59-48:2)

(d) Visit of the wronged man to the law stela at the Esagil temple (col. 48:
3-58)

() Admonition to a future king to follow Hammurabi’s model (col. 48:
59-94)

(f) Descriptionof an obedientking, with shortblessing (cols. 48:95-49:17)

(9) Description of a disobedient king, with a long list of curses (cols.
49:18-51:91)

The exhortatory block consists primarily of sections (c)—(e) together with (f),
which parallels (e), and also the first part of (g), which parallels (¢) and (f).
While exhortations and admonitions—various injunctive forms (precatives
and vetitives) as described later—appear most visibly in sections (d) and (), a
precative form appears already at the end of section (c)—that is, Sumi... lizzakir
“may my name be remembered”—and the phrase at the beginning of section
(¢), which sets out the purpose of Hammurabi’s proclamation of law (“so that
the strong not wrong the weak and to secure justice for the destitute girl and
widow” dannum enSam ana la habalim ekatam almattam SutéSurim; 47:59—-62),
conceptually implies a direct obligation, such as “the strong shall not oppress
the weak; one should provide justice to the orphan girl and widow.”

The comparison of CC with the exhortatory block requires some space to
set out and must include the initial apodictic laws, which are also parallel to the
exhortatory block (see further later). Therefore, the compared texts are placed
in an appendix at the end of this chapter. The reader should refer to this to view
the data as a whole and with a critical eye.*® The discussion that follows here
contains brief, relevant citations of text to make the argument visible without
requiring reference to the full texts. A summary of the correlations is in table
1.6 of chapter 1, which is helpful as an overview for the following discussion.

The sequential correlations between the final apodictic laws and the exhor-
tatory block involve the following:

(@ String I and the exhortatory block each mention three socially disad-
vantaged persons at the beginning of their passages. LH refers to the “weak”
(en8um), the “destitute/orphan girl” (ekaztum), and the “widow” (almattum):
“So that the strong not wrong the weak and to secure justice for the destitute
girl and widow” (dannum en3am ana la habalim ekitam almattam SuteSurim;
col. 47:59-62). CC refers to the “immigrant” (13), the “widow” (n1m%x), and the
“fatherless child/orphan” (21n°): “You shall not oppress an immigrant; you shall
not repress him, because you were immigrants in the land of Egypt. You shall
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not afflict any widow or fatherless child” (an>n 2°73 ° 1¥A%n R’ 3130 8D W
71YN KD DN 719K 95 0°xn YR 22:20-21).2° CC also mentions the latter two
in the punishment directed at one who abuses them in verse 23. CC truncates
the prohibition in string 1, as noted earlier, and mentions only the immigrant.
The three individuals mentioned in LH and CC correlate closely. The “widow”
in LH and string | are equivalent, and the respective terms are linguistic cog-
nates. The types of poor children mentioned overlap conceptually. Both can
refer to types of orphans, or at least destitute children.?’ The “weak” and immi-
grant are comparable in a general way. The “weak” in LH is powerless in a
socioeconomic sense, as are the widow and destitute girl, and stands in contrast
to the dannum “strong,” who could harm him, according to the context of the
exhortatory block.?* The immigrant in CC is impoverished or disadvantaged,
as shown by those with whom he is associated in 22:20-26 (the widow, the
fatherless, a poor person who must take a subsistence loan, and a person who
gives his garment for a pledge) and his being mentioned alongside the “son of
your female slave” (7nnx 12) as a beneficiary of seventh-day rest (23:12).22

Each text also features explicit or implicit prohibitions by use of a negative
particle plus a verb of oppression: “do not oppress” (71n &?) in string I, “do
not repress” (yn2n &?) in string 11, and “so as not to oppress/wrong” (ana la
habalim).2® CC uses other verbs of oppression in string I: “do not repress him
(uxn>n &9),” “do not afflict (navn 82).” What is interesting with regard to these
verbs is their similar distribution. The “weak” and immigrant are each gov-
erned by one verb (7137, abalum), and the widow and orphans are governed
as pairs by another verb (v, SuteSurum). The verb SuteSurum “provide jus-
tice to” is a positive expression to which “do not afflict” (pvn x%)—verb with
negation—can be seen as generally synonymous. Strictly speaking, apodictic-
related forms in the exhortatory block (i.e., precatives and vetitives) do not start
until about twenty lines later in column 47:79. But it is easy to see how purpose
clauses such as “so as to not wrong the weak” or “so as to provide justice for
the destitute girl and widow”—especially from the point of view of conceptual
grammar—could be realized as a direct prohibition: “do not wrong the weak”
and “do not afflict any widow and fatherless.” See the discussion and summary
of apodictic forms later. The inconsistency of second-person singular and plu-
ral forms in CC is addressed in chapter 12.

The double laws that benefit the poor that follow in each string (Exodus
22:24-26 and 23:10-12) do not correlate directly with material in the exhor-
tatory block of LH. Nevertheless, they are consistent with the theme of the
prohibitions that precede them in that they prescribe what must be done so that
the poor are not oppressed. This difference is therefore not a contradiction. CC
may be viewed as augmenting the initial bare prohibitions. Recall, too, from
the prior discussion that these laws in string Il are associated conceptually with
the casuistic law about debt slavery in 21:2-11, which itself is tied to LH as a
source. Thus the expansive laws about the poor coordinate, ultimately though
indirectly, with LH as a source.
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A minor, inconsequential correlation appears in the phrases “that the son
of your slave woman and the immigrant may be refreshed” (ws37) in 23:12 and
“may he calm his heart” (libba3u linappiSma) in the passage about the visit of a
wronged man to Hammurabi’s stela (col. 48:18-19; see later on this passage).?*
Both use a verb form derived from the Semitic root nps. It may not be an acci-
dent that CC’s immigrant in 22:20 and 23:9, who is equivalent to Hammurabi’s
weak person (enSum) who might be wronged (fabalum) according to the begin-
ning of the exhortatory block, experiences a type of satisfaction in 23:12, just
as the “wronged man” (awzlum hablum), described with an adjective from the
verb pabalum in LH, experiences satisfaction.?> CC provides a terminological
tie between its two passages. The law against oppressing the immigrant at the
beginning of string 11, the string in which the seventh-day refreshment clause
is found, uses the root wa1 in connection with the immigrant: “Do not repress
the immigrant; you know the mind (w»s1) of the immigrant because you were
immigrants in Egypt” (23:9).26

(b) The next correlation in the strings of the final apodictic laws and the
exhortatory block is the reference to speaking about a sovereign. LH calls for
the memorialization of Hammurabi’s name: “In the Esagil temple that I love
may my name be recalled kindly forever” (ina Esagil Sa arammu Sum; ina
damiqtim ana dar lizzakir; cols. 47:93—-48:2). After the short call to observe all
that the deity has commanded, Exodus 23:13b commands: “You shall not men-
tion the name of other gods or let it be heard on your lips” (%% o> nx 2778 oW
T°0 9y yaw 82 17°310). This uses the same Semitic root, zkr, for the verb mention
or remember and also uses the Semitic noun 8m “name.” We see later in this
chapter that the initial apodictic laws (at 20:24) provide the closest and primary
analogue to the phrase in LH. It replaces Hammurabi with Yahweh and turns
the phrase into a statement about Yahweh’s announcing his own name. The
prohibition in 23:13b is the other side of this coin; whereas Yahweh’s name may
be proclaimed or memorialized in 20:24, the names of other gods may not be,
according to 23:13.

The corresponding prohibition in 22:27 in string |, “Do not curse God and
do not curse the chieftain among your people” (180 8 7ny2 ®°wW11 2P0 X7 079R),
does not use the terminology of name memorialization of LH (zkr “remember,”
Sm “name”). Nevertheless, CC’s motif of cursing is an extension of that concep-
tion. This verse, like the passage about the memorialization of Hammurabi’s
name in 20:24, has to do with speaking about sovereigns. Thus in 20:24 (see
later), 22:27, and 23:13b, CC covers an entire spectrum of linguistic propriety
with respect to sovereigns.

The brief command to obey the deity in 23:13a, which comes before the pro-
hibition of mentioning the names of other gods in verse 13b, is another minor
nonsequential correspondence (in addition to the verb np3, “be refreshed/
calmed,” discussed before). This clause, “Be observant in regard to every-
thing that | have said to you” (»1nwn 0298 >Nk WK 9313), is similar to the
words of admonition found in the counsel to a future king about a column
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further on in the exhortatory block (to be discussed later): “Let him keep the
just commands that | have written on my stela” (awat miSarim 3a ina nariya
aswuru lissur; col. 48:64-67); “let him give heed to the words that | have writ-
ten on my stela” (ana awétim Sa ina nariya aSturu ligazlma; col. 48:78-79).
The phrasing is found twice more, formulated indicatively, at the beginning
of the ensuing paragraphs that describe cases where the future king maintains
or does not maintain Hammurabi’s laws: “If that man gives heed to the words
that I have written on my stela” (Summa awilum $i ana awatiya 3a ina nariya
adwuru igalma; col. 49:2-5) and “If that man does not give heed to the words
that I have written on my stela” (Summa awilum i ana awatiya 3a ina nariya
asdwuru la igulma; col. 49:18-22). Thus the motif has conceptual importance in
LH’s description. The idiom -2 <»w1 “to be observant with respect to” in CC’s
passage is conceptually close to galum (“maintain respect for, obey”), found
in the three latter instances, and the root nw is especially close in meaning
to nasarum (“to guard, keep™), found in the first instance. The syntax of CC’s
phrasing is also similar to the wording of LH, with the conceptual object first
and the verb of obedience at the end. Furthermore, CC refers to what the deity
speaks as the object of observance. This is comparable to the awatum “words”
of LH, to which heed must be given.

(c) The paragraph just after the call for the memorializing of Hammurabi’s
name in the exhortatory block speaks of a wronged man going to Hammurabi’s
statue and stela to seek clarification of his case: “Let a person that has been
wronged, who has a case, come before the statue of me, the king of justice
(i.e., Hammurabi)?” and let him have my inscribed stela read?® to him” (awilum
hablum 8a awatam ira8Su ana majar salmiya Sar miSarim lillikma narf Sasram
listassima; col. 48:3-8).2° This visit is cultic and devotional as well as judicial
in nature, since Hammurabi’s monuments are set up in the Esagil temple com-
plex, according the description provided earlier by the exhortatory block itself
(cols. 47:59-48:2). The cultic and devotional nature of the visit is further seen
in the prayer of praise that the visitor offers and that is described as the passage
continues. He addresses Marduk and Zarpanitu and eulogizes Hammurabi for
his submission to Marduk and provision of justice. The text then says, with
Hammurabi as speaker: “May he (the visitor) say this (the foregoing prayer),
and may he pray whole-heartedly before Marduk my lord and Zarpanitu my
mistress” (annitam lighima ina majar Marduk béliya Zarpanitum beéltiya ina
libbz8u gamrim likrubam; col. 48:39-47). The prayer is thus a prescribed act.
Hammurabi caps the wronged man’s prayer with his own, mentioning the tem-
ple: “May the protective deity, the tutelary deity, the gods that enter the Esagil,
and the bricks of the Esagil make the ominous utterances favorable day by
day before Marduk my lord and Zarpanitu my mistress” (3¢dum lamassum il
eribat Esagil libitti Esagil igirré amiSam ina magar Marduk béliya Zarpanitum
beltiya lidammiqa; col. 48:48-58).

The theme of festival pilgrimage in Exodus 23:14-19 in string 11 correlates
with the wronged-man passage in the exhortatory block. In CC’s passage, the
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verb a1 (v. 14) means “celebrate by making pilgrimage” and the noun an means
“pilgrimage festival” (vv. 15, 16). Travel to a sanctuary is implicit in this termi-
nology. The first fruits law in 23:19 is explicit about the location of the festivals
when it says that the produce is brought to “the house of Yahweh your God.” A
primary terminological correlation with LH is found in the phrases “they shall
not appear before me empty-handed” (op>1 »19 3872 X97; 23:15) and “every one of
your males shall appear before the Lord, Yahweh” (7 77857 %19 9% 7101 92 7877,
23:17). The verbs in these passages should probably be emended to active verbs:
“they shall not see my presence (*19 1872 &%) empty-handed” and “every one of
your males shall see the Lord (37%77 10 n&...7x7), Yahweh” (cf. 34:23; Deut
16:16).%° But even with active verbs, CC’s phrases correspond conceptually and
phenomenologically with the requirement “let him come before the statue of
me, the king of justice” in Hammurabi’s text. In both texts, the person comes
into the presence of the sovereign or his symbol. In any case, Hammurabi’s pas-
sage does speak about visualization in respect to the sovereign’s symbol: “May
he hear my treasured words. May my stela reveal the case to him. May he see
(Iimur) his case” (col. 48:12-17).

Furthermore, the appellation “Lord” (37%7) is used only here in CC of the
deity.®* The corresponding passage from the epilogue is replete with magiste-
rial epithets. The goal of visitation is “the statue of me, the king of justice
(5ar mi8arim).” The praise of Hammurabi to be spoken by the pacified inves-
tigator also includes several examples of the term lord (bélum): “Hammurabi,
the lord, who is like a father and begetter to the people, submitted himself to
the command of Marduk, his lord,...he made the heart of Marduk, his lord,
glad...” (Hammurabimi belum Sa kima abim walidim ana nis7 iba330 ana awat
Marduk belzSu ustaktitma. .. libbi Marduk bélzSu utib; col. 48:20-38). The titles
belum “lord” and béltum “lady” also appear in the next paragraph that instructs
the visitor to pray (see the cited text): “May he pray whole-heartedly before
Marduk my lord and Zarpanitu my lady. May (the various deities) make favor-
able the ominous utterances day by day before Marduk my lord and Zarpanitu
my lady” (ina magar Marduk béliya Zarpanitum beltiya ina libbiSu gamrim
likrubam...igirré zmiSam ina majar Marduk beliya Zarpanitum beltiya
lidammiqg; col. 48:41-58).

The correlation of judicial visitation to Hammurabi’s statue and stela with
pilgrimage to Yahweh’s sanctuary becomes more cogent in chapter 11, which
describes how CC has replaced the statue of Hammurabi in the Esagil temple
with Yahweh’s altar in the sanctuary and has also replaced Hammurabi with
Yahweh. When one allows for these creative transformations to the wronged-
man passage, it is not far from the notion of a pilgrimage festival context.
Chapter 9 also notes that the wronged-man passage has possibly been influ-
ential in describing travel or movement to a sanctuary for legal review in the
casuistic laws of 21:6, 13; 227, 8.

The relationship of the wronged-man passage to the cultic laws in string |
(22:28-30) is indirect, through the structure that CC has created. As noted in
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the previous discussion on the strings in CC, and as chapter 11 describes in
some detail, the laws about bringing offerings and sacrifice and the require-
ment of purity in 22:28-30, as well as the miscellaneous cultic laws in 23:18-19,
are to be considered associated with festival performance. The cultic laws of
string | are therefore associable ultimately with the festival motif, which, in
turn, is connected to the wronged-man passage.

In terms of overall correspondence, the strings of the final apodictic laws
mainly focus on passages of the exhortatory block that have the verb sabalum
“to wrong.” The verb appears at the beginning of the exhortatory block in
connection with oppression of the weak person. CC’s prohibitions against
oppressing the underprivileged and associated laws about the poor (22:20-26;
23:9-12), as we have seen, correlate with this instance of sabalum. Later, CC’s
festival laws (23:14-17) and in their orbit all the other cultic laws (22:28-30;
23:18-19) correlate with the passage about the wronged man, who is described
with an adjective from the same verb (awilum gablum). Therefore, even though
the relatively brief laws about speaking about sovereigns (22:27; 23:13b) stand
outside this thematic concern, one might identify the correlations of strings |
and Il with LH, just described, as “the sabalum thematic axis.”** The identifi-
cation of this axis becomes significant when later we identify another thematic
axis in the initial apodictic laws. The laws about speaking of sovereigns in the
strings of the final apodictic laws actually intersect with this other axis. (For a
visualization of these thematic axes in anticipation, see figure 11.1 at the end
of chapter 11.)

The Chiastic Passage about Justice

Immediately after the passage about a wronged man visiting and praying
at the Esagil temple, the exhortatory block continues with commands to a
future king to observe and preserve Hammurabi’s legal decisions, eradicate
the wicked, and provide well-being for the people (cols. 48:59-49:1). This is
followed by a description of the king’s obedience and consequent blessing
(col. 49:2-17) and then a description of the king’s possible disobedience (col.
49:18-44), accompanied by a lengthy catalog of curses (cols. 49:45-51:91).
These descriptions of obedience and disobedience reiterate the vocabulary
used for exhorting a king to obedience at the beginning of the future king
passage.

The future-king passage correlates with the chiastic block about proper
judgment and justice in 23:1-8 (cited previously) that comes immediately after
string | in CC. Although elsewhere in the epilogue the theme of justice appears
in scattered fashion in descriptions of what Hammurabi achieved, it is in the
future-king passage that we find a concentration of prescriptions about the pur-
suit of justice. The exhortations include the following (drawn from col. 48:62—
94; probably only coincidentally a “decalogue”):
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May any king who appears in the land keep the just commands that |
have written on my stela.

May he not alter the law of the land that | have set down....

May he not remove my ordinances.....

May he respect the words that | have written on my stela.

May this stela reveal to him the way, behavior, the law of the land....
May he secure justice for humankind.

May he set down their (the people’s) law.

May he render their verdicts.

May he root up evil and wicked (persons) from his land.

May he promote the welfare of his people.

Exodus 23:1-8 shares this same general theme and seeks to ensure judicial pro-
priety. This theme appears only here in the broad context of CC.

In addition to the correlation in general theme and prescriptive tenor, CC’s
laws on justice and judgment correlate with the exhortations of the future-king
passage at various points. The future-king passage is mainly concerned that the
king does not alter Hammurabi’s stela and ordinances. This is reiterated with
different verbs and nouns in the exhortatory and descriptive sections:

Exhortation:

May he not alter the law of the land that | have set down or the verdicts
of the land that I have rendered (din matim Sa admu purussé matim $a
aprusu ay unakkir).

May he not remove my ordinances (usuratiya ay usassik; col. 48:68-74).

Description of Obedience:

If...he does not remove my law (Summa...din7 Ia udassik),

he does not overthrow my words (awatiya la ustepil),

he does not alter my ordinances (usuratiya la unakkir; col. 49:6-10).

Description of Disobedience:

If...he erases the law that | set down (Summa...dn adinu uptassis),
he overthrows my words (awatiya ustepil),

he alters my ordinances (usuratiya uttakkir; col. 49:27-32).

CC’s repeated prohibitions about not perverting judgment are similar in con-
tent and emphasis: “Do not pervert the justice/judgment of your poor in his
case” (12°12 71°2K vOWN nvn RY; 23:6); “Do not side with the multitude to do evil
and do not give testimony in a dispute to follow after the multitude to pervert
<judgment>" (<vdwn> N> 027 IR NLVIY 27 HY 7N ’DY NYI? %27 IR AN KRY;
v. 2).3 The parallel chiastic member in verse 6 suggests that we read, at least
conceptually, the word vown “judgment” after the C-infinitive in verse 2.3 If
any instance of the root 01 is secondary, it would be in the phrase “to follow
after the many” (o°21 *nx nwi1b). But such an excision may not be necessary,
especially if o1 is a Leitwurzel that echoes LH.
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In addition to the emphasis on the perversion of law or justice in both texts,
the three subsections of the passage about the future king stress his adherence
to the “words” (awéatum) written on the stela:

Exhortation:

Let him keep the words of justice that | have written on my stela (awéat
mzSarim Sa ina nariya a:uru lissur)....Let him give heed to the words
that | have written on my stela (ana awétim 8a ina nariya asquru ligalma;
col. 48:64-67, 78-79).

Description of Obedience:
If that man has given heed to my words that | wrote on my stela (Summa
awilum 8z ana awétiya Sa ina nariya asquru igulma). .. (col. 49:2-5).

Description of Disobedience:

If that man does not give heed to the words that | wrote on my stela
(Summa awilum 3 ana awatiya Sa ina nariya aSturu la igizlma). .. (col.
49:18-22).

CC similarly focuses on the concept of “word” in its admonitions to avoid a
“false rumor” (xww ynw) and especially the “lying word” (2pw 927) in the outer
(a-a") members of CC’s chiastic form. The Hebrew terms correlate by contrast
specifically with awéat miSarim “words of justice” in the exhortation passage.
Given that CC is creative in its use of LH and has a penchant for inversion of
concepts from its sources, as we will see in detail in part 11, it is not impossible
that Hammurabi’s positive awatum “words” stimulated this contrastive repre-
sentation of negative judicial words. We should not forget that the lines from
the future-king passage about heeding Hammurabi’s words, just cited, also cor-
relate with the out-of-sequence command in 23:13a, “Be observant in regard
to everything that | have said to you,” as noted previously. Thus Hammurabi’s
lines about “words” may have been prominent in CC’s creative imagination.

The passage on justice in Exodus 23:1-8 also refers to the ywn “wicked”
(twice, in 23:1 and 7) and the antonyms >p1 “(an) innocent (person)” and p>7x
“(@) blameless (person)” (both in v. 7). Only in the passage on the future king
does the epilogue speak of evil persons, the raggum and senum: “May he root
up evil and wicked (persons) from his land” (ina matiSu raggam u senam
lissuf). This pair is mentioned otherwise only in the prologue, in a passage that
anticipates the content of the exhortatory block.®

In addition to the general and specific thematic correspondences, Exodus
23:1-8 and Hammurabi’s passage about the future king also correspond in their
type of structure. As explained before, Exodus 23:1-8 exhibits a chiastic struc-
ture that must be judged to have been intentionally crafted in view of its com-
plexity and tightness, as well as in its extension by the two strings of the final
apodictic laws. The exhortation to the future king and the description of the
king’s obedience also contain a structure with reversed elements:
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(@) May he not alter the law of the land that | have set down or the verdicts
of the land that I have rendered,
(b) may he not remove my ordinances.
(¢) If that man has understanding and he is able to provide justice
for his land, let him give heed to the words that | have written on
my stela.
(d) May this stela reveal to him the way, behavior, the law of the
land that | have set down and the verdicts of the land that | have
rendered. May he secure justice for humankind.
(e) May he set down their law.
(e") May he render their verdicts.
(d) May he root up the evil and wicked from his land. May he
promote the well-being of his people. | am Hammurabi, king of
justice, on whom Shamash has bestowed truth.
(¢ My words are choice; my deeds are without equal. They are
vanity to the fool, but to the wise they are objects of praise. If that
man gives heed to my words that | have written on my stela
(b") and he does not remove my law, he does not overthrow my words,
(@) he does not alter my ordinances.

In this structure, the c-members correlate almost exactly in their clauses refer-
ring to the king’s obedience and wisdom. The a- and b-members correlate in
the reversal of their verbs, even though the associated nouns are not reversed
and b’ has an extra line, about overthrowing words. The two d-members are
more loosely connected but refer to the “land,” “humankind,” and the “people.”
The d-members resolve themselves in the context mainly by identification of
the central concise and very parallel e-members, which focus on the future
king’s positive obligations of rendering law and verdicts, as opposed to the
negative formulations in the a- and b-members.

Because of the imprecision of some of the correlations between members in
this structure and in view of my methodological hesitation about chiastic analy-
ses, | would not claim that this chiastic structure was intended by the author of
LH, at least as a pure chiastic structure. Particularly problematic for construing
this as an intentional structure is the ¢'-member, which contains the end of one
section and the beginning of the next. But intentionality of the author does not
matter. It is only necessary for our analysis that a reader might perceive such
a structure. That the rudiments of a chiastic structure in the future king pas-
sage is visible is confirmed by Avigdor Hurowitz’s study of the epilogue, which
observed some of the elements of this chiastic form. His analysis provides inde-
pendent confirmation of the perception of the form, inasmuch as | consulted
his study only after my identification of the structure in LH.% Hence, even
though there are infelicities present in the structure as just laid out, it is very
possible that CC, which reflects an attentive reading of LH generally as part I1
shows, could have perceived elements of a reversing structure in this part of the
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exhortatory block, and that it took this as a cue to create a more perfect chiastic
structure in its work.

That this reversing structure was visible to CC’s author is supported by the
observation of thematic ties between the passage about the future king and
Exodus 23:1-8. Terminology determinative for the chiastic structure of LH is
structurally determinative in CC’s passage, including various verbs describing
the perversion of justice (Sussukum, nukkurum, Supelum; cf. nw; CC’s b-mem-
bers) and words for “word” (awatum; 721, vaw; CC’s a-members). Further note
that the command in 23:13a, “Be observant in regard to all that | have said to
you,” which in CC stands outside the topical sequence of the exhortatory block
and appears thereby to have an emphatic tenor, correlates with the content of
the c-members of the future-king passage, one of the more exact correspon-
dences in Hammurabi’s chiastic structure.

One of the differences in 23:1-8 and the admonitions to the future king is
that the latter are concerned about the royal administration of justice, whereas
CC’s rules pertain to the everyday judicial system and those participating in
it. Still, the epilogue passage implies the lower everyday judicial system by its
use of language found in connection with that system. LH 5 deals with a case
in which a judge reverses a decision that he has made. The protasis describes
his activity thus: “If a judge sets down a law and renders a verdict” (dznam idin
purrusam iprus). The same language is found in the future-king passage: “may
he not alter the law of the land which | have set down (dih matim Sa adimu) or
the verdicts of the land which | have rendered (purussé matim 8a aprusu)” (col.
48:68-72); “may this stela explain to him the way, behavior, the law of the land
which | have set down (din matim 8a admu), and the verdicts of the land that |
rendered (purusse matim 8a aprusu)” (col. 48:80-85). This language stands at
the core of Hammurabi’s chiastic structure: “May he set down their law; / may
he render their verdicts (dinSina lidin / purussasina liprus)” (col. 48:88-90).%

Apodictic Formulation in the Final Apodictic Laws and
the Exhortatory Block

As important as any of the foregoing topical correlations with the final apo-
dictic laws is the fact that the exhortatory block is the only place in the epi-
logue or prologue that contains formulations in injunctive style, cognate to the
style of the final apodictic laws.® The exhortations and admonitions in this
section of the epilogue are formulated as third-person imperatives, specifically,
as precatives (positive commands; col. 48:3-8, 9-11, 12-14, 15-16, 17, 18-19,
39-47, 59-67, 79, 80-85, 87, 88-90, 91-92, 93-94) and vetitives (prohibitions;
col. 48:68-72, 73—74). The purpose clauses at the beginning of the exhorta-
tory block (col. 47:59-78; e.g., “in order that the strong not wrong the weak
and to secure justice for the destitute girl and widow™), though not techni-
cally apodictic, are related, inasmuch as they imply behavioral prescriptions,
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as described previously. The apodictic forms of the final apodictic laws include
second-person prohibitions with x> “no(t)” (22:17, 20, 21, 24, 27, 28, 30; 231,
2,3, 6,8,9 13, 18, 19); second-person prohibitions with X “no(t)” (23:1, 6);
second-person positive commands (22:25, 28, 29, 30; 23:4, 5, 7, 10, 11, 12, 14,
15, 19); third-person prohibitions with 8% “no(t)” (23:15, 18); and third-person
positive commands (22:18, 19; 23:10, [12], 17).*° Thus, though the overall genre
of the prologue and epilogue is distinct from that of CC’s sections of apodictic
law, the exhortatory block specifically can be seen as providing the stylistic
stimulus for CC’s formulation.

Themes Unsuited to Casuistic Law

Another fact that deepens the perception of the correspondence of the final
apodictic laws with the epilogue is that these parts of the respective texts con-
tain topics and features that do not appear in and may be considered unsuited
to casuistic law. These include ethical prescriptions about the treatment of the
poor,* cultic laws, and the portrayal of dynamic deities. The first two top-
ics have already been surveyed in the study of the sequential correspondences
earlier. The last feature—the portrayal of dynamic deities—warrants explana-
tion here. In the casuistic laws, the gods appear limitedly, in juridical, ordeal,
or event-causal contexts (Exod 21:6, 13; 22:7-8, 10; LH 9, 20, 23, 106, 120,
126, 131, 240, 249, 266, 281; for the divine river ordeal, see LH 2, 132). These
gods are generally not named or described in any detail, and their actions, if
described at all, are limited. However, as the two texts shift genres in their final
sections, their respective gods become prominent and lively beings.

Within the exhortatory block of the epilogue, Anu and Enlil are said to have
exalted Babylon (col. 47:63-66). The authority of Shamash is invoked to make
Hammurabi’s justice prevail, and the authority of Marduk is invoked to pro-
tect Hammurabi’s ordinances (col. 47:84-92). The wronged man coming to
Hammurabi’s statue and stela speaks of the king’s submission to Marduk, and
the visitor prays to Marduk and Zarpanitu (col. 48:20-47). These and other
gods are called upon to generate favorable omens (col. 48:48-58). The end of
the passage about the future king says that Shamash granted Hammurabi truth;
that is, the god was the source of the law (col. 48:95-98; cf. 47:84—-88). The king
who follows Hammurabi’s judgments is to be given a long reign by Shamash
(col. 49:14-15).

In the final apodictic laws, Yahweh is also the source of law, a fact indicated
by the first-person formulation that describes his revelation of the law (22:23,
24, 26, 28-30; 23:6, 13, 15, 18). He is to be visited and worshipped during the
festivals (23:14-18). The people are to be holy to him (22:30). In addition, he is
described as heeding the cry of the socially disadvantaged and coming to their
aid, even cursing those who harm them: “If you do mistreat them (the widow and
orphan), when they cry to me | (God) will heed their call. | will become angry
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and slay you with the sword. Your wives will become widows and your children,
orphans” (22:22-23); “when he (the person’s whose garment was retained as a
pledge) calls to me, | will take heed, because | am gracious” (22:26).

The passages about Yahweh’s threat for oppressing the poor, just cited, do
not correlate with the exhortatory block, but they do have some accord with the
section on curses that will befall a king who does not observe Hammurabi’s
model of justice (col. 49:45-51:91). This list contains pronouncements of anni-
hilation similar to 22:22-23: “Let him (Enlil) pronounce with his revered
mouth...the destruction of his city, the scattering of his people, the supplant-
ing of his kingship, and the disappearance of his name and memory from
the land” (halaq aliSu naspuf nisiSu Sarrassu Supéelam Sumsu u zikirSu ina
matim Iz Sub3am ina piSu kabtim ligbi; col. 49:73-80);*> “May the grievous
word of Shamash quickly catch him; above may he uproot him from the liv-
ing” (awatum marustum $a Samas arhi$ eli§ balztim lissujSu; col. 50:31-36).
As in 22:22-23, 26, the divine emotions of anger and compassion are evident:
“May she (Ishtar) curse his rule with her angry heart and great enmity” (ina
uzzatiSa rabiatim Sarrissu lirur; col. 50:99-103). This contrasts with Ishtar’s
being Hammurabi’s “beneficent protective spirit who loves my rule” (lamassz
damigtum ra’imat paléya; col. 50:96-98).4

A general contrast with the epilogue is CC’s singular deity over against
the plurality of LH. In addition to mentioning various gods who have blessed
Hammurabi and his people, and to whom Hammurabi has submitted himself
(in the order encountered: Enlil, Marduk, Zababa, Ishtar, Ea, Anu, Shamash,
Zarpanitu), the deities of the curse section include Anu, Enlil, Ninlil, Ea,
Shamash, Sin, Adad, Zababa, Ishtar, Nergal, Nintu, Ninkarrak, and the great
gods of heaven and earth. The final apodictic laws of CC contrast specifically
with this delineation in its directive: “Do not mention the name of other gods;
let them not be heard on your lips” (23:13).

Genre Shift and the Continuation of
Sequential Correlations

The last sequential parallel in the casuistic laws of the two law collections is
between Exodus 22:13-14 and LH 268-271, laws concerning animal rental. LH
268-271 is nearly at the end of the casuistic laws of LH. Fewer than a dozen
paragraphs remain; LH 272-277 finishes the topic of rental, and LH 272-282
concludes with the purchase of slaves. It is remarkable that at about this same
point, CC also shifts genres, though from casuistic to apodictic law. Only a few
verses intervene between the animal rental laws in 22:13-14 and the start of the
apodictic laws in 22:20. These consist of the casuistically formulated law on
seducing an unbetrothed virgin (22:15-16) and three participially formulated
laws on sorcery, bestiality, and sacrifice to other gods (vv. 17-19). Part 11 shows
that all of these intervening verses are contextually (though not composition-
ally) supplemental. They come from sources other than LH and are footnotes
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to the main body of the casuistic laws. The material that correlates with LH,
therefore, jumps from 22:14 to 22:20.4

Not only do the texts shift genre at approximately the same point but also
their sequential correlations continue within their respective new genres, as
indicated by the evidence considered earlier. This allows us to add four points
of sequential correspondence, numbered 15 through 18 in table 3.1, to the four-
teen sequential correspondences in the casuistic law that were delineated in
table 1.1 of chapter 1. The correspondences between CC’s final apodictic laws
with the epilogue begin not far into the epilogue. The first lines of the epilogue
(col. 47:1-8) are a transitional introduction, motifs of which correspond other-
wise with CC’s transitional introduction in 21:1 (see later in this chapter). The
next section of the epilogue (col. 47:9-58; cited near the beginning of chapter
11) summarizes the general benefits that Hammurabi achieved for his people.
The exhortatory block comes next, still in the first column of the five-columned
epilogue (see the earlier outline of the epilogue). Hence the main correlations
between CC and LH are from approximately the middle of Hammurabi’s casu-
istic laws (debt-slavery in LH 117 and 21:2-11) through the middle of the epi-
logue (i.e., through the future-king passage in cols. 48:59-49:44). This can
hardly be an accidental correlation.

The Initial Apodictic Laws and the
Prologue and Epilogue

The apodictic laws at the beginning of CC (Exod 20:23-26), plus the contigu-
ous introduction to the casuistic laws (21:1), are to be considered a unit. This
has correlations with both the prologue and epilogue of LH. It corresponds

Table 3.1: Extension of table 1.1 (chapter 1) with correlations between the
final apodictic laws of CC and the exhortatory block of the epilogue of LH

Final Apodictic Laws of CC .
Epilogue of LH

String | & passage on justice String 11 (exhortatory block)
15. 22:20-26 poor to be 23:9-12 poor to be protected, 47:59-78 Poor to be
protected (three individuals), given benefits protected (three individuals)

not extorted
16. 22:27 God and chieftainnot  23:13b names of other gods ~ 47:79-48:2 Hammurabi’s

to be cursed not to be mentioned (wo+1931) name to be memorialized
(Bumum +zakarum)
17.  22:28-30 cultic rules 23:14-19 pilgrimage festivals 48:3-58 wronged man
(associable with festivals) and associated cultic rules to visit Esagil temple to
inspect case and pray
18. 23:1-8 justice 48:59-44 future king to

pursue justice
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with the prologue mainly in its being a block of material of a different genre
that stands before a central body of casuistic laws. CC’s general structure thus
matches the overall A-B-A pattern of LH. The initial apodictic laws also corre-
late with the prologue topically in dealing with cultic matters, the major theme
of the prologue. This unit also shares with the prologue an introduction at the
end that provides a transition into the casuistic laws. Otherwise, the specific
cultic topics of this opening passage—divine images and the altar—and its
apodictic style correlate with the exhortatory block of the epilogue. We start
our review with the correlations with the exhortatory block because its content
is already in mind from the preceding analysis of the final apodictic laws.

Correlations between the Initial Apodictic Laws and
the Exhortatory Block

The sequence of topics of the initial apodictic laws matches that of the exhorta-
tory block of the epilogue but involves another set of topics except for the mat-
ter of name memorialization. These different thematic correlations thus enlarge
the overall set of correspondences between CC and the exhortatory block. As
we discuss the topical correlations for the initial apodictic laws, the reader is
again directed to the full texts presented side by side at the end of this chapter
in order to follow the primary data, as well as to the summary in table 1.6 of
chapter 1. Three main correlations appear between the initial apodictic laws
and the exhortatory block:

(@) CC’s first law prohibits the construction of images: “Do not make with
me gods of silver, and do not make gods of gold for yourselves” (pwyn x>
0o% Wwyn XY 277 5981 A2 R Onx; 20:23).% Soon after the lines that describe
Hammurabi’s benefits for the three socially disadvantaged persons, which cor-
relate with the first laws in the strings of the final apodictic laws, the exhorta-
tory block refers to the statue of Hammurabi. The king says: “for the purpose
of setting down the law of the land, to render the verdicts of the land, and to
secure justice for the wronged, | have written my treasured words on my stela
and set (it) up before the image of me, the king of justice” (dinh matim ana
dianim purussé matim ana parasim jablim SuteSurim awétiya Saquratim ina
nariya aSrurma ina majgar salmiya Sar miSarim ukin; 47:70-78). Both texts are
therefore concerned about images or symbols of sovereign powers.

CC prohibits the creation of such images and prescribes a substitute.
Immediately after its ban, it writes: “An altar of earth you shall make for me.
You shall sacrifice on it your burnt offerings and your well being offerings,
your flock animals and your cattle” (nX1 n%v nX Y%¥ nan > awyn 7R 02m
T7P2 DRI TIRE DR Tr2w; V. 24). Chapter 11 describes the contextual coherence
of verse 23 and verses 24-26 and how the latter verses form a contrast to the
former. That chapter also describes the functional similarity of the statue and
the altar. For example, both are foci of cultic activity and are symbols of the
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sovereign. They are also targets of pilgrimage. This is explicit in the wronged-
man passage of the exhortatory block and is implicit in the festival and sacrifi-
cial laws of CC, as discussed earlier.

(b) The initial apodictic laws next provide theological contextualization for
the altar. This begins with an adverbial clause that reads: “in every place where |
proclaim my name...” (»w NX 31X WK 21pn7 203; V. 24).%6 This correlates pre-
cisely with the phrase in the exhortatory block: “in the Esagil (temple) which |
love may my name be remembered kindly forever” (ina Esagil Sa arammu Sumz
ina damiqtim ana dar lizzakir; 47:93-48:2). Both phrases have a prepositional
phrase referring to a cult place: “in every place” // “in the Esagil temple.” The
“place” (21pn) in CC is a sanctuary, as is evident from the context. Both texts
refer to the sovereign’s name by using the Semitic noun $m “name,” accompa-
nied by the first-person suffix (“my”; -7), referring to the sovereign. And both
texts refer to the memorialization of the sovereign’s name by using the Semitic
root zkr “remember, recall” (as a causative stem in CC, “mention, cause to be
remembered, proclaim”).#” We saw before that each of the two strings of the
final apodictic laws also has a member that correlates with this phrase from
Hammurabi’s exhortatory block (string I: 22:27; string I1: 23:13b). CC’s three-
fold reflection of this motif, each in a larger web of sequential correlations with
the exhortatory block, surely exceeds coincidence.*®

(c) The clause about the declaration of Yahweh’s name in a cult place, in con-
nection with the altar, is governed by a main clause that follows: “I will come
to you and bless you” (7°n2121 o2& &12K; 20:24bp). This is similar to the end of
the passage about the visit of a wronged man to the temple: “May the protec-
tive deity, the tutelary deity, the gods that enter the Esagil,*® and the bricks of
the Esagil make the ominous utterances favorable daily before Marduk my lord
and Zarpanitu my mistress” (Sedum lamassum ili éribat Esagil libitti Esagil
igirré amiSam ina mahar Marduk beéliya Zarpanitum beltiya lidammiqa; col.
48:48-58). Yahweh’s coming to the sanctuary is comparable to the “entering”
(erebum) into the Esagil temple. The verb erebum is used in other texts of gods,
specifically their images, entering temple or shrines (see chapter 11 for detail).
The passage from the exhortatory block also hopes for a type of blessing from
the deities, making the ominous utterances favorable, described with the verb
lidammigz.® Although this verb has a particular meaning in its context, more
broadly it may mean “to do a favor, to treat kindly, to approve, to do good
deeds,” with an object that receives this benefit.>* Thus its semantic field over-
laps the Hebrew verb 772 “bless” (more on this later).

The correspondence of the motifs of entering and making favorable with
CC'’s divine coming and blessing becomes more compelling on noticing that
CC’s motifs in 20:23-24 happen to match the only passages in the exhorta-
tory block—and the epilogue, for that matter—that mention the Esagil temple.
Table 3.2 lists these points of comparison. The only other place in all of LH
where the Esagil is mentioned is in the prologue in the brief description of
Hammurabi’s service for the Esagil (col. 2:10-12).
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Table 3.2: The Esagil correlations between the initial apodictic laws and the
exhortatory block

A ...inthe Esagil, the temple whose Do not make with me gods of silver and
foundations are firm like the heaven and the  gods of gold do not make for yourselves;
earth . .. | set up (the stela) before the image  an altar of earth you shall make for me and
of me, the king of justice (col. 47:67-69, you shall offer on it your burnt offerings
76-78) and your well-being offerings, your flock

animals and your cattle.

B inthe Esagil, which I love In every (cult) place where
may my name be recalled kindly forever | cause my name to be recalled
(47:93-48:2)

C  may the protective deity, the tutelary deity, 1 will come to you (there)
the gods that enter the Esagil, and the bricks
of the Esagil
make favorable the ominous utterances and | will bless you
day by day before Marduk my lord and
Zarpanitum my mistress (48:48-58)

A ...inaEsagil bitim §a kima $amé u ersetim WYN XY 277 279K 03 9K DX WY KXY
iSdasu king . . . ina mahar salmiya Sar T°NPY DR PHY NAAN Y IwYn TR 12 037
miSarim ukin (col. 47:67-69, 76-78) 7722 IRY TIRY DR TRPW DR

B ... ina Esagil 8a arammu WR DPHI 992
Sumr7 ina damiqtim ana dar lizzakir MW NR 1IN
(47:93-48:2)

C  8edum lamassum il eribat Esagil libitti TOR R1AR
Esagil
igirré amiSam ina mahar Marduk béliya BEL=R=)

Zarpanitum béltiya lidammiga (48:48-58)

Both texts in the A-section in table 3.2 refer to images. As noted in the
prior discussion, CC rejects making images and instead requires building an
altar. The correlations with LH at this point are conceptual, not terminological.
This changes in the B-section, where CC’s wording corresponds point by point.
Both texts mention a cult place with an attached preposition (“in the Esagil”;
“in any place”). The texts in this register also have a relative pronoun referring
to the cult place, though the following contexts are different. Both texts next
have the name memorialization clause, with Semitic Sm and zkr. The texts in
the C-section refer to the “entering” or “coming” of the gods. Note that CC’s
goal of coming is conceptually the “place” (2p») already mentioned. This is
followed by the motif of the gods providing a favor or benefit. This whole set of
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correspondences may be labeled “the Esagil axis,” in contrast to the sabalum-
axis in the two strings of the final apodictic laws, noted previously. As chapter
11 shows, attention to these two axes helps to explain how and why CC focused
on different motifs within the same passage in the epilogue to create different
sets of laws.

Besides the mention of the Esagil temple, the Akkadian texts of the B- and
C-registers of table 3.2 are tied together by the common appearance of the root
dmg: ina damiqtim “favorably” and lidammiqgax “let them make favorable.” A
creative reading of ina damiqtim could turn this from a simple adverb inwardly
looking on the way Hammurabi’s name is to be revered, to an outward effect:
“for favor/goodness” toward others. The Akkadian idiom damigtam epeSum,
for example, has this outward semantic orientation and means “to do a favor,
a good deed,” for someone else.%? A similar sense for the noun is found in the
curse of Ishtar later in the epilogue: “may she turn his (the disobedient king’s)
goodness [i.e., the goodness shown to him—an objective genitive] into evils”
(damgatiSu ana lemnetim liter; col. 50:104-106).% Hence the notion of blessing
might already inhere in the name memorialization passage of LH. This, along
with an apparent focus on Esagil temple passages, may have led CC to focus on
the Akkadian text cited in register C of table 3.2.

Although the lidammiga passage can be seen as the primary correlate of
the blessing notice in CC, the notion of blessing is found otherwise in the
exhortatory block. Just before the passage about the gods entering and mak-
ing oracles propitious, the wronged man is to praise Hammurabi thus: “And
he (Hammurabi) established well-being for the people forever and secured jus-
tice for the land” (Siram rabam ana nis7 ana dar iSim u matam usteSer; col.
48:34-35). The term Sirum tabum, though literally meaning physical well-
being, “good flesh,” functions as a synecdoche for the welfare of individuals
in their whole life circumstances. A cognate idiom, with the D verb rubbum
accompanied by Siram as object plus construct modifier referring to the people
or land, occurs four other times in the prologue and epilogue, establishing this
as a significant theme of the text.>* The Hebrew verb 722 “bless” provides an
apt conceptual equivalent to bringing Sirum rabum to the people.% The notion
of blessing is also found in the future-king passage, in the short benediction
pronounced on the obedient king: “May Shamash lengthen his (royal) scepter”
(Sama$ harradu lirrik; 49:14-15). Even though they are antithetical, the much
longer curses that befall a disobedient king, which are next listed in the epi-
logue, imply the motif of blessing. CC’s blessing may be in part a conceptual
inversion of these curses. And finally, back in the wronged-man pericope, after
citing the words of a prayer that he should offer for Hammurabi, in which the
§irum tabum idiom occurs, and just before the passage about the gods enter-
ing the Esagil and their providing favorable pronouncements for Hammurabi,
the king says: “May he (the visitor) say this (the foregoing prayer) and may
he pray for me/bless me before Marduk my lord and Zarpanitum my mistress
with his whole heart” (annitam ligbzma ina mahar Marduk béliya Zarpanitum
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beltzya ina libbiSu gamrim likrubam; col. 48:39—-47). The exhortation that the
man “pray for me” uses the verb karabum, “to pray for,” which also means “to
bless” and which is phonologically similar to the Hebrew 7272.5 Of course, the
direction of benefit is the reverse here: the visitor is doing the blessing, not a
god or Hammurabi.

The final two verses of the initial apodictic laws, about the use of stone in
building an altar and the prohibition of stairs (20:25-26), do not have immedi-
ately visible connections with LH. But they and their context are structurally
comparable to the laws about the poor toward the beginning of the two strings
of the final apodictic laws. Exodus 20:23-26 basically consists of initial laws
or motifs based on the exhortatory block (vv. 23-24), followed by two laws,
verses 25 and 26, that are related to but not based on the exhortatory block.
Similarly, each of the strings starts with a law about the poor based on or asso-
ciable with the exhortatory block (22:20-23; 23:9), followed by two related
laws about the poor, which are not based on LH (22:24, 25-26 and 23:10-11,
12). Given CC’s concern about structure, in the chiastic block of 23:1-8 and the
strings set around it, as well as the overall A-B-A structure of CC, the struc-
tural feature of two supporting laws in the initial apodictic laws is probably not
unintentional.

Apodictic Form in the Initial Apodictic Laws

In addition to the foregoing thematic correlations, the genre of the initial apo-
dictic laws also matches the genre of the exhortatory block. The injunctive
forms in the exhortatory block were summarized already in discussing the
style of the final apodictic laws. The initial apodictic laws have second-person
prohibitions with 8% “no(t)” (20:23 [plural], 25, 26 [singular]) and a second-
person positive command (20:24 [singular]). Thus the style of these first laws
presents no problem to the thesis of dependence on LH. Even though, as we will
shortly see, these laws do have a general correspondence with the prologue,
which contains no apodictic formulation, their primary thematic correlation is
with the exhortatory block.

Cultic Themes in the Initial Apodictic Laws
and the Prologue

Although the specific sequence of motifs and style of the initial apodictic laws
matches the exhortatory block of the epilogue, this first section of CC also coin-
cides with the cultic emphasis of the prologue. Nearly 80 percent of the pro-
logue is devoted to the great works that Hammurabi performed for various cities
(1:50-4:63), and cultic matters are mentioned in connection with almost every
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city listed. In these descriptions, the prologue lists nineteen temples or cultic
buildings in almost as many cities.%” (Several of the passages are cited later.)

Some of the particulars in our two texts coincide. The prologue shows
a concern about maintaining the cult at multiple sanctuaries. Exodus 20:24
shows a similar concern when it speaks about building an altar “in every
place (oypni 922) where | cause my name to be proclaimed.”*® Even though
first fruits are to be brought to “the house of Yahweh your God” (23:19),
an ostensible singularity, and though the text speaks about an “altar” in the
singular (20:24-26; 21:14), CC must conceive of multiple sanctuaries, to tell
from the multiple forms allowed for building an altar and the various judicial
activities that are to take place at a sanctuary (21:6, 13-14; 22:7, 8).% Both
festivals and judicial processes would be hindered if these occurred at just
one location.

Although none of the paragraphs in the prologue deals explicitly with the
construction of altars, several refer to the building, renovation, and mainte-
nance of temples and their facilities. Primary examples include the following
descriptions:

[Hammurabi] who restored®® Eridu to its place, who carried out the puri-
fication rites of the Eabzu temple (mutir Eridu ana asriSu mubbib Suluj
Eabzu; col. 1:64-2:1).

...whose days were spent in service of the Esagil temple (Sa amiSu
izzazzu ana Esagil; col. 2:10-12),

...who established the foundations of Sippar, who dressed in green the
raised temple®! of Aya (mukin i8d7 Sippar musalbi§ wargim gigune Aya;
col. 2:24-28),

...who restored the Ebabbar temple for Shamash (muddi$ Ebabbar ana
Samas; col. 2:34-35),

...who revived Uruk...who raised the summit of the Eanna temple
(muballif Uruk...mulli ré§ Eanna; col. 2:37-38, 42-43),

...who made radiance surround the Emeteursag temple...who cared for
the Hursagkalamma temple (mustaspir melemmi Emeteursag...paqid
bitim Hursagkalamma; col. 2:60-62, 66—67),

...who copiously provided everything for the <E>meslam temple
(murappi$ mimma Sumsu ana <E>meslam; col. 3:4-6),

...who provided appropriate adornments in the Eudgalgal temple
(mustakkin simatim ina Eudgalgal; col. 3:62-64),

...who established Ishtar in the Eulmash temple (mukinni IStar ina
Eulmas; col. 4:48-49).
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Several of the descriptions show a concern about performing rites and making
offerings comparable to the making of offerings in Exodus 20:24, according to
which the people are to “sacrifice your burnt offerings and well-being offer-
ings, your flock animals and cattle” on the altar (725w nXy 7°n%v NX P9y nRan
7772 DRI IR NR):

...the pious provider of the Ekur temple (zaninum na’dum Sa Ekur; col.
1:60-62),

...who brings abundance to the Egishnugal temple (babil iegallim ana
Egisnugal; col. 2:20-21),

...who piles up plenty for Anu and Ishtar (mukammer hisbim ana Anim
u I8tar; col. 2:44-47),

...who richly provides abundance for the Egalmah temple (murafhid
nujsim bit Egalmap; col. 2:52-54),

...who organizes the great rites of Ishtar (mustesb parsz rabltim 3a
18tar; col. 2:63-65),

...who stacks up grain heaps for mighty Urash (mugarrin karé ana Ura$
gasrim; col. 3:21-22),

...who abundantly provides pure feasts for Nintu (mude$si makalr
ellatim ana Nintu; col. 3:33-35),

...who maintains great food offerings for the Eninnu temple (mukil
nindabé rab(tim ana Eninnu; col. 3:43-46),

...who fixes permanently pure food offerings for Enki and Damkina,
who magnified his kingship (ana Enki u Damkina mu3arbd SarritiSu
daris isimu zibr ellatim; col. 4:17-22),

...who provides pure feasts for Ninazu (3akin makalz ellaztim ana Ninazu;
col. 4:36-37),

...the king who made glorious the cult of Ishtar in Nineveh in the
Emesmes temple (Sarrum 8a ina Ninua ina Emesmes uSipi’u mé IStar;
col. 4:60-63)

The prologue also refers to images. In the enumeration of the cities, each god is
associated with his/her city and is at least implicitly, if not explicitly, associated
with the cult of that city. The gods are thus not just supernatural agencies,
but characters who have a place in the cult, specifically in their images.
This physical manifestation is indicated clearly in one of the temple descrip-
tions. Hammurabi “establishes (mukinni) Ishtar in the Eulmash in the middle
of Plaza-Akkad” (4:48-52). The D-stem of the verb k&num here refers con-
cretely to setting up a divine image.®? This relates to the image prohibition in
Exodus 20:23.
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Deity in the Initial Apodictic Laws

The portrayal of the god in the initial apodictic laws is comparable to that in
the final apodictic laws. His dynamic personality and singularity is emphasized
in the initial divinely spoken command against making divine images and
requirement to make an altar: “You shall not make with me gods of gold...”
(qoo °a9x Nk wyn X7; 20:23); “Make for me an altar of earth....In every place
where | proclaim my name, | will come to you and | will bless you” (fn7x mam
TN PPHR RIAR AW DR VIR WK PRI 222.. .00 awyn; v. 24); “If you make an
altar of stones for me...” (°% awyn o712k nam axy; v. 25). As chapter 11 shows,
CC’s first-person language of deity is primarily a reflex of the first person of
Hammurabi in the prologue and epilogue. Too, some of the first-person termi-
nology in CC is quite similar to that of LH, as we have seen: “my name” (Sumz/
nw) in 20:24 and LH 47:94; “my statue” (salmiya) and “my altar” (>narn) in
20:24 and LH columns 47:76; 48:6.

Like the portrait of gods in the epilogue reviewed earlier, the gods in the pro-
logue are active characters. The text opens with a mythological tale about how
Anu, “king of the Annunaku gods,” and Enlil granted power to Marduk and
exalted him among the Igigi gods (1:1-15). Anu and Enlil are said to have called
Hammurabi “to go forth like Shamash over humankind” (1:27-49). The rest of
the prologue then turns to describing Hammurabi’s beneficent acts for the vari-
ous cities and cult places and mentions numerous gods by name in connection
with their particular cities, as noted earlier.®® The following gods, with their
respective cities, are mentioned: Enlil (Nippur; col. 1:53); Marduk (Babylon;
2:8; 5:15); Sin (Ur; 2:14); Shamash (Sippar, Larsa; 2:23, 35); Aya (Sippar; 2:28);
Anu (Uruk; 2:46); Ishtar (Uruk, Kish, Zabala, Akkad, Nineveh; 2:47, 65; 3:54;
4:47, 48, 63; 5:13); Zababa (Kish; 2:57); Erra (Kutu; 2:69); Tutu (Borsippa;
3:10); Urash (Dilbat; 3:22); Mama, Nintu (Kesh; 3:29, 35); Adad (Karkara; 3:57,
59); Enki (Malgium; 4:17); Damkina (Malgium; 4:18); Dagan (Mari, Tuttul;
4:27); Tishpak (Babylon; 4:35); Ninazu (Babylon; 4:37); the lamassu “protec-
tive spirit” of Ashur (4:56); and the great gods (4:66).

Thus the first and last sections of CC match the prologue and epilogue in
how the deity is presented over against the central casuistic laws in the two col-
lections, which say little about the gods except how they function in juridical or
even-causal contexts. The only place in the casuistic laws where the personality
of Yahweh intrudes is in the conceptual supplement to the homicide asylum law
(21:13-14). But this is based on the altar laws in the initial apodictic laws.

Transitioning Introductions
Both the prologue and the initial apodictic laws have similar end notices that

transition into the central casuistic laws. After the initial cultic laws, Exodus
21:1 reads: “And these are the laws which you shall place before them” (771
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o7°19% o°wn WX o*wown:). From a literary-critical perspective, this introduc-
tion seems odd. Law-giving already began in 20:23; why a new introduction
in 21:1? It makes one think that the two sections of law (in 20:23-26 and 21:1-
22:16) may have been independent and later joined, or that one is original and
the other added. The position of the introduction, however, matches a compa-
rable notice at the end of the prologue. After finishing the list of Hammurabi’s
great acts, LH says the following (col. 5:14-24):

When Marduk commanded me to provide justice for the people of the land,
to instill proper behavior, | placed truth and justice in the mouth of the
land, I increased the people’s well-being. At that time: (The laws follow.)

inzma Marduk ana SutéSur nisi matim asim Sizhuzim uwa”’eranni Kit-
tam u mzarim ina pr matim askun 3ir nisz uib inamisu

This and Exodus 21:1 have several common features:

(@) Both use a term for “setting down” or “placing” with respect to law
(Sakanum; o>w).%

(b) Both use a general term for justice or law (miSarum, o>vown).% The terms
miSarum and vown are rough conceptual parallels in the epilogue and the final
apodictic laws (epilogue 47:1-5, 84-88; 48:3-8, 59-67, 95-96; 49:11-15, 16-17;
Exod 23:6). More will be said about this correspondence in a moment.

(©) In both cases, the law is set down with respect to the people. In the
prologue, law is set down “in the mouth of the land” (ina p7 matim). The
noun matum refers to the people of the land. The idiom appears to mean that
Hammurabi caused truth and justice to become the people’s expression or pro-
fession.’” In CC, the laws are set “before them” (a719%), that is, before the
people. In addition to having the people as the audience of the law, the two
prepositional phrases are similar, both involving the face or a part thereof.®

(d) In both introductions, the god commands the human figure to set down
the law. This is expressly stated in the prologue. Note, by the way, that though
the prologue is filled with multiple gods, this particular instance involves only
one deity (Marduk)—it is effectively monotheistic. In CC, Yahweh is speak-
ing (as opposed to Hammurabi). Therefore, there is no need for a reference to
the deity in the third person saying that the god commanded Moses. Yahweh
directly speaks to Moses to set down the law.

Though Exodus 21:1 correlates in position and theme with the transitional
introduction at end of the prologue, it also has correlations, some even more
precise, with the transitional introduction out of the casuistic laws into the epi-
logue (col. 47:1-8):%°

(These are) the just laws that Hammurabi, the capable king, established
and has directed the land to follow sound custom and good conduct.

dinat miSarim Sa Hammurabi Sarrum I&’dm ukinnizma matam kinam u
ridam damgam uSasbitu
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The points of correlation with Exodus 21:1 include the following:

(@) The term dinat mzSarim “just laws” correlates more exactly with Hebrew
owown “laws” than just the bare term miSarum “justice” of the transitional
introduction at the end of the prologue.”™

(b) This sentence includes a relative clause Sa Hammurabi...ukinnzma
“that Hammurabi set down,” which is similar to o>wn “wx “which you shall
place” in CC. The transitional introduction at the end of the prologue does not
have a relative clause.

(c) This second transition also has a verb referring to the establishment of
law, ukinnzma “he established,” similar to “you set down” o*wn in CC.

(d) A pronominal predicative syntax is implied. Even though LH does not
have a pronoun for “these,” the context with the preceding laws almost requires
construing the sense this way. Hurowitz, Roth, and other translators insert this:
“These are the just decisions/laws. ...”" This matches the explicit formulation
of CC: owowni iR “These are the laws....”

(e) The next clause in the epilogue makes reference to the audience or ben-
eficiaries of the lawgiving, namely, “the land.” This corresponds generally with
“before them” in CC. This, in contrast to several of the foregoing points of
comparison, is a less precise correlation with CC’s wording than is the phrase
ina pz matim “in the mouth of the land” in the transitional introduction at the
end of the prologue.

The correlations of the two transitional introductions of LH with 21:1 are
summarized in table 3.3.

If CC used both of these transitions for crafting 21:1, it can help explain
why there is no transitional introduction to the final apodictic laws. Data from

Table 3.3: Correlations between transitional introductions (read left to right)

7R jaliubligahy qwx  (Moses implied) o°wn ><uma‘7

kittam u miSarim ina pr matim askun
dinat miSarim Sa Hammurabi ukinnzma matam...
Sarrum I&’am
These are the laws that  (Moses implied) you shall place, before them

truth and justice in the mouth ><I set down

of the land ><

(These are)  the just laws that ~ Hammurabi, the established the land...
capable king,
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the epilogue’s transitional conclusion had already been used for the intro-
duction in 21:1, and there was no need to repeat it. Moreover, since the final
apodictic laws continue legal pronouncement, there is less of a need to insert
a summary transition. Finally, the reason the introduction at the beginning
of the epilogue appears to be influential in the first place is perhaps because
the epilogue is more influential on the apodictic laws generally than is the
prologue.

Conclusions

The primary evidence for the dependence of the apodictic sections of CC on
LH is in their correlations with the exhortatory block of the epilogue. Three
stretches of CC’s text—(1) the initial apodictic laws (20:23-21:1), (2) the first
string in the final apodictic laws (22:20-30) complemented by the central chi-
astic section on justice (23:1-8), and (3) the second string in the final apodictic
laws (23:9-19)—follow the sequence of topics and the style of this particu-
lar section of the epilogue. Table 1.6 in chapter 1 summarized this evidence
and is worth reviewing at this point. As opposed to the casuistic laws, where
the sequence of similarly ordered laws was not always exact, the sequence of
correspondences is quite faithful in the three different passages of text in CC
that depend on the exhortatory block. Only two minor elements deviate from
the order: the general command in 23:13a, which nonetheless correlates with
phrasing in the future-king passage, and the motif of refreshment or calming
with the Semitic verb nps in 23:12, which has a correlation with the wronged-
man passage.

Furthermore, the similarities of the texts at each point of correspondence
are remarkably close. Both CC and the exhortatory block prohibit the oppres-
sion of three socioeconomically impoverished individuals, two of which match
quite precisely (the widow and the poor girl/fatherless child). CC prohibits the
primary object of cult prominence in LH and prescribes another that can be
viewed to have similar symbolic significance. In each of its three passages par-
allel to the exhortatory block, CC also gives prescriptions about how to speak
about sovereign power, as does the exhortatory block. Two of these passages
in CC use language cognate with that of LH (3m “name”; zkr “remember™).
The other passage extends the notion of speech about sovereigns to prohibit the
cursing of the god and civil leader. CC and the exhortatory block both prescribe
cultic visits that include appearances before the sovereign or his symbol. The
two texts deal with the arrival of deities in the cult and the motif of blessing
from the gods. And both texts prescribe the proper pursuit of justice. The motifs
treated in the initial apodictic laws complement the motifs treated in the final
apodictic laws, such that altogether seven motifs from the exhortatory block are
represented: oppression of three underclasses, images, name memorialization,
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visit to the cult place (with devotional motivation), the coming of the god, bless-
ing, and the pursuit of justice.

All of the motifs that the introductory apodictic laws have in common with
the exhortatory block just happen to be at the points in the exhortatory block
where the Esagil temple is mentioned. This is complemented by a correlation in
the final apodictic with instances in the exhortatory block where forms of the
verb jabalum “to do wrong” appear. This is a remarkable coincidence in view
of the other points of correspondence noted here. These two axes of thematic
emphasis cross in the laws about speaking of sovereigns, a motif that appears
in all three passages (see figure 11.1 in chapter 11).

The template of the exhortatory block accounts for all the main topics or
themes of the apodictic laws. While CC’s apodictic laws go beyond the specific
content of the exhortatory block in their scope (especially the double specific
laws on benefiting the poor in the two strings of the final apodictic laws and
the two laws on the construction of the altar in the initial apodictic laws), there
are no extraneous topical sections or laws that cannot be accounted for by the
general template or the content of the exhortatory block.

The sequential correspondences in the final apodictic laws take on added
evidential power when it is seen that they continue the fourteen sequential cor-
respondences seen between the casuistic laws. As noted previously, both texts
shift genre at about the same place, and the common sequence of motifs con-
tinues into the new genre sections.

Other features point to the dependence of CC’s apodictic laws on LH. CC’s
introduction to its casuistic laws, which seems misplaced, agrees with the con-
tent and placement of the introduction that transitions from the prologue to
the casuistic laws in LH. At the same time, CC’s formulation also matches the
wording of the transitional introduction from the casuistic laws into the epi-
logue. Furthermore, CC’s overall structure conforms to the A-B-A patterning
of LH. Despite the genre difference between the A-sections of both texts, CC’s
apodictic formulation coincides with the injunctive formulation of the exhor-
tatory block. Moreover, the general themes of CC’s A-sections correlate with
the prologue and epilogue. CC’s initial apodictic laws explore cultic themes, as
does Hammurabi’s prologue. CC’s final apodictic laws deal with certain themes
prominent in Hammurabi’s epilogue: aid to the poor and the pursuit of justice,
in addition to cultic matters.

The evidence presented in this chapter, in connection with that of chapter
2 about the casuistic laws, leads decisively to the conclusion that the whole of
CC depends upon LH as its primary source. The dependence is equally evi-
dent from beginning to end of the entire collection, from initial apodictic laws,
through the casuistic laws, and into the final apodictic laws. The next chap-
ter addresses the weaknesses of alternative theories that might be adduced to
explain the similarities and then discusses when and how CC’s direct literary
use of LH may have occurred.
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Texts of the Exhortatory Block of LH and the Initial and Final Apodictic Laws of CC Compared (In the translation, bold text has been
used to indicate thematic correlations between LH and CC)

Exhortatory Block of Epilogue of LH
(cols. 47:59-48:94)

CC'’s Initial Apodictic Laws (Exod
20:23-26 + 21:1)

String | of CC’s Final Apodictic Laws
(Exod 22:20-30)

String Il of CC’s Final Apodictic Laws
(Exod 23:9-19)

4759-7850 that the strong not wrong
(1) the weak and to secure justice for
the (2) destitute girl and (3) widow,
in Babylon, the city whose heights
Anu and Enlil elevated, in the Esagil,
the temple whose foundations are

firm like the heaven and earth, for the
purpose of setting down the law of the
land, to render the verdicts of the land,
and to secure justice for the wronged,

I have written my treasured words

on my stela and set (it) up before the
image of me, the king of justice.

[CC has two specific laws on the poor
in the final apodictic laws that add
detail to the general requirement of
providing justice to the three classes
of the poor]

[See wronged-man passage for “Let
him calm/refresh his heart”]

223D not make with me gods of
silver, and gods of gold do not
make for yourselves. 2#An altar of
earth you shall make for me. You
shall offer on it your burnt offerings
and well-being offerings, your flock
animals and your cattle.

2220 You shall not oppress (1) an
immigrant. You shall not repress
him because you were immigrants

in the land of Egypt. #You shall not
afflict any (2) widow or (3) fatherless
child. 2?If you do afflict him, when
he cries out to me, | will heed his cry.
My anger will be enraged and | will
slay you with the sword, and your
wives will become widows and your
children fatherless.

(A) 2224f you lend silver to my people,
the poor that are with you, you shall
not act like a (harsh) creditor to him.
You shall not exact interest from him.
(B) %If you take the garment of your
fellow as a pledge, when the sun sets
you shall return it to him, ?6because it
is his only covering, it is the clothing
for his skin—in what will he sleep?

If he cries out to me, | will give heed,
because | am compassionate.

239 You shall not repress an immigrant.
You know the mind of the immigrant,
because you were immigrants in the land
of Egypt.

(A) 2210Six years you shall sow your land
and gather its produce. (In) the seventh,
you shall let it drop and leave it. The poor
of your people may eat (it). What they
leave the wild animals may eat. You must
do this also for your vineyard and orchard.
(B) 2Six days you shall do your work.
On the seventh day you shall cease so
that your ox and ass may rest and so that
the son of your slave woman and the
immigrant may be refreshed/calmed.
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[See future-king passage for “let him
give heed to the words that I have
written on my stela” and “If that
man gives heed to my words that |
have written on my stela”]

4779-482] am king, foremost among
kings. My words are exalted. My
competence has no rival. By the
command (word) of Shamash the
great judge of heaven and earth may
my justice appear in the land. By
the word of Marduk my lord may
my ordinances not have anyone who
would remove them. In the Esagil
(temple) which | love may my name
be recalled kindly forever.

483-19] ot a wronged man who has a
case (word) come before the statue of
me, the king of justice. Let him have
my inscribed stela read to him. Let
him hear my precious words. Let my
stela reveal to him the case (word). Let
him see his judgment. Let him calm
his heart.

4820-38(May he say): “Hammurabi, the
lord, who is like a begetting father to
the people, submitted himself to the
command (word) of Marduk his lord.

[Note the singularity of Yahweh in
CCl]

2024¢|n every (cult) place where |
cause my name to be recalled

(A) 22"You shall not curse God,
(B) neither shall you denounce the
chieftain among your people.

2228You shall not delay [giving at the
“house of Yahweh”] the product of
your vat or press. You shall give me
your firstborn sons. ?Likewise you
shall do with your ox and your flock
animals. Seven days it shall remain
with its mother. On the eighth day you
shall give it to me. *¥You shall be holy
people to me. Flesh found in the field,
i.e., torn flesh, you shall not eat. You
shall throw it to the dog.

23132You shall be observant with respect
to all that | have said to you.

(A) **The name of other gods you shall
not recall;
(B) it shall not be heard on your lips.

2314You shall celebrate as pilgrimage
festivals three occasions in the year:
5You shall observe the festival of
unleavened bread; seven days you shall
eat unleavened bread, as | commanded,
at the festival time in the month of Aviv,
because it was then that you left Egypt.
They shall not appear before me [or:
see me] empty handed; *the feast of
harvest, the first fruits of your work that
you sow in the field, and the feast of
gathering at the end of the year, when you
gather the product of your labors

(Continued)
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(Continued)

Exhortatory Block of Epilogue of LH
(cols. 47:59-48:94)

CC'’s Initial Apodictic Laws (Exod
22:23-26 + 21:1)

String | of CC’s Final Apodictic Laws
(Exod 22:20-30)

String Il of CC’s Final Apodictic Laws
(Exod 23:9-19)

He achieved the triumph of Marduk
above and below. He gladdened

the heart of Marduk his lord. He
obtained well-being for the people
forever, and he provided justice for
the land.”

4839-%8May he say this, and may he
pray whole-heartedly before Marduk
my lord and Zarpanitu my mistress.
May the protective deity, the tutelary
deity, the gods that enter the Esagil,
and the bricks of the Esagil make
favorable the ominous utterances day
by day before Marduk my lord and
Zarpanitu my mistress.

[On to the future king passage
48 59-94; see next texts.]

(Inevery cult place...) 21 will
come to you and bless you.

[CC here has two laws,

structurally similar to the two laws
in 22 24-26 and 23 10-12 ]

(A) %1f you make an altar of stones
for me, you shall not build them with
hewn stone. When you raise your
sword (metal tool) against it, you
profane it.

(B) %6You shall not ascend my altar
on stairs, so that your nakedness not
be revealed on it.

[On to 23 1-8, which lies between

[On to 21 1, the texts after next.] Strings | and I1; see next texts.]

from the field. Y Three times in the year
every male among you shall appear
before [or: see] the Lord Yahweh. *¥You
shall not make offerings, the blood of

my sacrifice, with leaven. The fat of my
festal offering shall not remain over until
morning. *The choice of your first fruits
of your land you shall bring to the house
of Yahweh your God. You shall not boil a
kid in its mother’s milk.

[End of CC’s laws]
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Continuation of the Exhortatory Block (Future King Passage col. 48:59-94)

Continuation from String | of Final Apodictic Laws of CC (Exod 23:1-8)

In the future at any time, may any king who appears in the land keep the just
commands (words) that | have written on my stela.
(@) May he not alter the law of the land that | have set down or the verdicts of
the land that | have rendered,
(b) may he not remove my ordinances.
(c) If that man has understanding and he is able to provide justice for his
land, let him give heed to the words that | have written on my stela
(d) May this stela reveal to him the way, behavior, the law of the land
that | have set down and the verdicts of the land that | have rendered.
May he secure justice for humankind.
(e) May he set down their law.
(e") May he render their verdicts.
(d") May he root up the evil and wicked from his land. May he promote
the well-being of his people. | am Hammurabi, king of justice, on whom
Shamash has bestowed truth.
(c") My words are choice; my deeds are without equal. They are vanity to
the fool, but to the wise they are objects of praise. If that man gives heed
to my words that | have written on my stela
(b") and he does not remove my law, he does not overthrow my words,
(@) and he does not alter my ordinances.
May Shamash lengthen the scepter of that man as he did for me, the king of
justice. May he shepherd his people in justice.
[The text continues with the description of a disobedient king, followed by
curses.]

(@) Do not promote a false rumor. Do not conspire with an evil person to be a
witness that causes violence.
(b) 2Do not follow the majority to do evil. Do not testify in a dispute to
perversely follow the majority to pervert (justice). Do not show deference to
the poor in his dispute.
(c) *When you encounter the ox or ass of your adversary wandering, return it
to him.
(c") SWhen you see the ass of your foe suffering under its burden, you shall
resist forsaking him—(but) you must leave [the ass] with him.
(b") Do not pervert the case of your deprived in his dispute.
(@") "Keep yourself away from a lying word. Do not kill the innocent and
blameless, for | will not exonerate an evil person.
(x) ®Do not take a bribe, because a bribe blinds the clear-sighted and undermines
the words of the innocent.




Transitional Introductions

End of Initial Apodictic Laws (Exod 21:1)
(into the casuistic laws)

Beginning of Epilogue (col. 47:1-8) (out of the

End of Prologue (col. 5:14-25) (into the casuistic laws) casuistic laws)

When Marduk commanded me to provide justice for the  (These are) the just laws that Hammurabi, the These are the laws which you shall place
people of the land, to instill proper behavior, | placed capable king, established and has directed the land before them:

truth and justice in the mouth of the land, I increased  to follow sound custom and good conduct.

the people’s well-being. At that time:

[Casuistic laws follow] [Casuistic laws followin 21 2ff.]
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Exhortatory Block of Epilogue of LH (cols.
47:59-48:94)

CC’s Initial Apodictic Laws
(Exod 22:23-26 + 21:1)

String | of CC’s Final Apodictic
Laws (Exod 22:20-30)

String Il of CC’s Final Apodictic
Laws (Exod 23:9-19)

4759-8dannum enSam ana la habalim ekitam
almattam SuteSurim ina Babilim alim $a Anum u
Enlil re8iSu ull( ina Esagil bitim $a kima Samé
u ersetim idaSu kina din matim ana dianim
purussé matim ana parasim hablim SuteSurim
awatiya Szquratim ina nariya asrurma ina
majar salmiya Sar miSarim ukin

[CC has two specific laws on the poor in the final
apodictic laws that add detail to the general
requirement of providing justice to the three
classes of the poor.]
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[See wronged-man passage for

libbasu linappisma]

[See future-king passage for ana awatim $a ina
nariya aSuru ligzlma & Summa awilum $i ana
awatiya $a ina nariya asturu igalma])
4779-4828arrum Sa in Sarr7 Situru anaku awatiza
nasqa &’ (t7 $aninam ul 73u ina gibt Samas
dayanim rabim Sa Samé u ersetim miSarz ina
matim listépi ina awat Marduk béliya usuratiia
muSassikam ay irSia ina Esagil $a arammu Sumi
ina damigtim ana dar lizzakir

483-1%wilum pablum $a awatam ira3sd ana
mapar salmiya Sar miSarim lillikma nar?
Sarram liStassima awatiya Saquratim liSmema
narf awatam likallim3u dinSu lzmur libbaSu
linappisma

48 20-8 Ffammurabimi belum Sa kima abim
walidim ana nis7 ibass0 ana awat Marduk beliSu
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(Continued)
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(Continued)

Exhortatory Block of Epilogue of LH (cols.
47:59-48:94)

CC’s Initial Apodictic Laws
(Exod 22:20-26 + 21:1)

String | of CC’s Final Apodictic
Laws (Exod 22:23-30)

String Il of CC’s Final Apodictic
Laws (Exod 23:9-19)

ustaktitma irnitti Marduk eli$ u Sapli$ ikSud
libbi Marduk bélSu ugib u Siram tabam ana nist
ana dar iSim u matam ustéeSer

4839-%8gnnitam lighima ina majar Marduk
beliya Zarpanitum béltiya ina libbzSu gamrim
likrubam §édum lamassum ilz eribat Esagil
libitti Esagil igirré amiSam ina mahar Marduk
beliya Zarpanitum beltiya lidammiqa

[On to the future-king passage 48 59-94;
see next texts.]
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Two laws, similar to
22 24-26 and 23 10-12
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[On to 21 1, texts after
next.]
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[On to 23 1-8, which lies between
Strings | and I1; see next texts.]
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[End of CC’s laws]
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Continuation of the Exhortatory Block (Future King Passage col. 48:59-94) Continuation from String | of Final Apodictic Laws of CC (Exod 23:1-8)
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(e) dinsina lidin
(e") purussasina liprus
(d") ina mat8u raggam u senam lissufz Sir nisiSu liztb Hammurabi Sar
miarim $a Samas kmatim idrukiasum anaku
(c") awatiza nasqa epSétiza Saninam ul 184 ela ana la hassim rega ana
emgim ana tanadatim $izs& Summa awilum $iz ana awatiya $a ina nariya
asturu iqalma
(b") din7 la uSassik awatiya la ustepil
(@) usuratiya la unakkir
awilum $i kima yati $ar miSarim Samas harrasu lirrik nisiu in misarim lirz
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Transitional Introductions

End of Prologue (col. 5:14-25)(into the casuistic
laws)

Beginning of Epilogue (col. 47:1-8) (out of the
casuistic laws)

End of Initial Apodictic Laws (Exod 21:1)

(into the casuistic laws)

ingma Marduk ana SutéSur nis7 matim asim Sizhuzim
uwa’’eranni kittam u mz8arim ina pr matim askun Sir
nisT ugrb inamisu

[Casuistic laws follow]

dmat miSarim $a Hammurabi Sarrum l&’ im
ukinnzma matam kinam u ridam damgam
uSasbitu

WK DWW 7R

[Casuistic laws follow in 21 2ff.]
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Opportunity and Date for the Use
of Hammurabi’s and Other
Cuneiform Laws

Chapters 2 and 3 have shown that, from beginning to the end, CC has correla-
tions with LH, in its general A-B-A pattern, in the sequence of topics and laws
over the course of both the apodictic and casuistic laws, and in the content and
ordering of several of the individual casuistic laws. The correspondences in
sequence account for almost every law or topic of CC. In the few remaining
cases, CC has similarities with other laws in LH or with laws in other cunei-
form law collections. This state of evidence can be satisfactorily explained only
by a theory of textual dependence.

This chapter explores the question of when and how might this have
occurred. It first addresses alternative explanations that could be considered
to account for the similarities, from coincidence to a mediating Northwest
Semitic text. These other options have grave difficulties that leave direct
dependence on LH and other Akkadian texts the only viable theory. The
chapter then identifies the Neo-Assyrian period as the time when this textual
borrowing most likely occurred. This was a time when Israel and Judah had
various political and cultural contacts with their Mesopotamian overlords and
when, in Assyria, the Laws of Hammurabi were copied as a classic scribal
text. This chapter also addresses the problem of the minimal attestation or lack
of attestation in the Neo-Assyrian period of other cuneiform texts to which CC
has similarities. The end of the chapter says something about the implications
of the evidence of CC’s dependence on cuneiform sources for its redactional
development.

91



92 Primary Evidence for Dependence
Alternative Explanations of the Similarities

Various theories other than direct textual dependence on an Akkadian text may
be put forward in an attempt to explain the similarities between CC and cunei-
form sources as outlined in the previous chapters. These include, on a spectrum
of the degree of genetic relationship involved: coincidence, shared legal logic
or common problems, oral tradition, oral transmission, and use of a mediat-
ing text (or texts) in a Northwest Semitic language.! Earlier scholarship has
utilized several of these avenues to explain the smaller range of similarities it
has observed between CC and cuneiform texts, mainly theories ranging from
coincidence to oral tradition, but also occasionally a mediating-text theory for
isolated points of strong similarity. Chapter 1 summarized several such spe-
cific models. The goal here is to consider the alternative explanations from a
theoretical point of view as they might explain the new evidence presented in
chapters 2 and 3.

To be quickly dismissed is an explanation by coincidence.? It is true that
different societies may come to similar cultural expressions by independent
genesis. But the similarities we have observed between CC and LH and other
sources, because of their intricacy and scope, go far beyond the possibility of
independent origins. Some scholars have attempted to stress the differences
between CC and the Near Eastern sources to deny a genetic connection. But
as chapter 1 has indicated and as part 11 demonstrates in depth, differences do
not vitiate the probative value of the visible similarities. Differences may arise
from the purposeful transformation of sources used. The unlikelihood of pure
chance as a feasible explanation is evident in the fact that virtually all scholars,
on the basis of identifying fewer correlations between the texts, adopt some
sort of genetic model.

Within the range of views that recognize some type of hereditary relation-
ship, the theories that similarities are due to shared legal logic® or to occupation
with common legal problems* posit the least concrete tie. According to these
views, what the authors of CC inherited were not the laws themselves but rather
similar strategies for formulating law or similar general concerns and subject
categories. Strategies for legal formulation could have included the feature of
attraction,® where a subordinate theme in one law becomes a primary theme in
a next law, a process that creates a text with what might loosely be described
as a flow-of-consciousness arrangement of topics. Another strategy might
have been the writing of laws with polarity with maximal variation,® where a
pair of related laws displays a wide range of variables and thereby entails the
range of legal possibilities in between. Armed with the same techniques, it is
imaginable that legists working independently could formulate similar laws,
with some of them even in the same sequence. Common problems and topics
would have included several that we find shared between CC and Near Eastern
law: the goring ox, miscarriage, talion, different types of theft and multiple
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restitution, and mitigating factors in homicide, injury, and theft. A common
syllabus of such topics might be thought to have led legists to compose collec-
tions with similar content.

These explanations, however, lack the ability to account for the detailed sim-
ilarities in the laws and especially the overall similarity in sequence that the
preceding chapters have identified between CC and LH and other cuneiform
collections. Shared logic might produce two or three laws in common succes-
sion but not a whole collection. Moreover, working with common problems
cannot begin to explain the common sequence in the laws. A more disquali-
fying point is that these explanations cannot account for the apodictic laws.
Common techniques and topics could not have produced laws in CC that look
so similar to the nonlegal prologue and epilogue.

Similar problems are entailed in a more concrete but still general theory of
oral tradition, according to which relatively specific and perhaps independent
legal units were transmitted, such as the group of laws on the goring ox or the
group of laws on miscarriage.” This theory might be able to account for a few
of the laws of the casuistic genre, with their limited set of interests in criminal
and civil matters. But it fails to account for the broad similarity in the order
of the laws of the two collections. It further cannot account for the similari-
ties between the apodictic laws and the nonlegal material of the prologue and
epilogue of LH.

Part of the evidence for the orality of biblical legal tradition is thought to
lie in the construction of lines of evolution between legal customs, described
elsewhere in the Bible, to their expression in CC and in lines of evolution vis-
ible in the supposed redactional strata of CC itself.® Furthermore, some biblical
narratives portray characters as citing legal customs as if they are part of oral
lore.® Moreover, a few of CC’s laws are remarkably similar to features or cus-
toms in Near Eastern transactional records (contracts, court records). Because
these could not possibly have influenced CC directly, the similarities must be
due to general diffusion, probably orally, of legal customs.'® Too, the range of
cases in CC and the detail of their discussion suggest that a broader orality of
law existed that filled in the gaps and allowed application more broadly.! We
should not deny that some legal traditions were passed on orally and that actual
legal practice in Israel and Judah was informed by such a tradition. But this
does not mean that CC did not use LH and other Akkadian documents. Part |1
shows that local traditions functioned as a miscellaneous source of inspiration
for CC. But they are not responsible for its totality.

If one wants to maintain an explanation by oral means, one has to go
further to invoke a theory of oral transmission, where the essence of
Hammurabi’s entire text—prologue, casuistic laws, and epilogue—and
perhaps some other miscellaneous texts to account for correspondences
between CC and cuneiform texts other than LH, were memorized and trans-
mitted for generations, to be used eventually in the creation of CC.%? It is
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difficult, however, to construct a reasonable scenario for this. A combination
of several events and conditions would need to occur and obtain for this to
work, including the following:

« Memorization of LH before 1200 Bck, since about this time cuneiform
scribal schools and traditions in Syria and Canaan came to an end, and
Akkadian was not longer read.*®

« A suitable reason for the oralization of LH, not only its casuistic laws
but also its prologue and epilogue.

 Translation of the text, either originally or secondarily along the
way, into an intelligible Northwest Semitic language (Aramaic or
Phoenician), inasmuch as Akkadian was no longer used and understood
in the west after about 1200.

» Transmission and maintenance of this oral text for more than four cen-
turies, from 1200 sce to near the end of the eighth century, the time
when current scholarship dates much or all of CC (see later).

» Transmission of the oral text over several ethnic or national bound-
aries, from Bronze Age urban scribes acquainted with Akkadian cul-
tural texts, to undefined Northwest Semitic legal tradents (Arameans or
Phoenicians), and eventually to Israelites or Judeans.

* Motivations in each of these distinct cultural spheres for learning
and maintaining the oral text, strong enough despite a vacuum of
Mesopotamian cultural influence from about 1200 to about 800 BcE.

« Institutional and practical contexts in each of these distinct cultural
spheres that would encourage multiple recitations of the oral text in the
lifetime of each tradent so as to retain it to pass it on from generation
to generation.’

It might be thought that examples of oral tradition and transmission, such
as those found in connection with the Tannaitic traditions that led to the
Mishnah and other Rabbinic works,” provide a model for the viability of the
oral transmissions of LH. Any such analogy requires critical examination and
clarification before it can be probative. Anecdotal, ideological, and traditional
descriptions cannot provide a basis for analysis, especially those that have not
been examined against current perspectives on oral theory. An example of the
type of critical study required is Martin Jaffee’s recent examination of oral
tradition in Palestinian Judaism. He argues that the Tannaim did not memorize
a fixed and extensive composition, but rather short bodies of tradition, which
were realized differently in performance or teaching and which were not purely
oral but interacted with an incipient textuality.?® This process did not maintain
a preestablished fixed text but was creative and led to a product quite differ-
ent from what existed at what might be considered the beginning stages of the
tradition. Moreover, in this case, the traditions were developed and maintained
within a single cultural context, something that cannot be claimed for the oral
transmission of LH to the creators of CC.Y
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Evidence from the study of human memory in connection with oral tradition
may be added to this critique of oral transmission. It is not that texts, even long
texts, cannot be memorized. CC itself is short enough for easy commission
to memory. With some effort, one could commit the whole of LH to memory,
much like Shakespearean actors can memorize their repertoire. But accurate
retention of such memorized texts requires recourse to a written model from
time to time and cues from an authoritative source because memory is faulty.'®
It is hard to imagine how LH would have been passed on intact, especially
without the main features of oral traditions that ensure stability, such as sound
patterns (e.g., rhyme, alliteration, assonance), meter, poetic structure, natural
plot, and internal cues.* Indeed, oral recitations, especially long compositions,
are as creative as they are conservative.?’ Of course, inventiveness in oral ren-
dition could be used to explain some of the differences between CC and LH. In
this supposed game of Telephone from the second to the first millennium, LH
could have evolved to become more like CC.? But a number of formulations
in CC look like they are in fact responding to a text, such as the laws on two
different victims in the goring ox law, an adult (21:29) and a child (v. 31), which
appears to render two interpretations of mar awilim “son of a man/member of
the awilum class” in LH 251; the point-for-point inversion of the master rejec-
tion law of LH 282 to create the master fealty law of 21:5-6; the replacement
of the apodosis of the miscarriage law of LH 210 with a summary of the talion
law of LH 196-201 in 21:23-25; or the various manifestations of name memori-
alization language in CC (see chapters 3 and 11). Similar other cases are found
in part I1.

A feature that might be thought to be a mnemonic device in CC and thus
evidence of oral transmission is the chiastic and string structure in the final
apodictic laws, along with the complementary structure of the initial apodictic
laws.?? This structure, however, is inextricably tied to Israelite-Judean theo-
logical ideas. It arises in connection with the replacement of Hammurabi with
Yahweh, as lawgiver, recipient of praise, and name memorialization, and the
replacement of Hammurabi’s statue with Yahweh’s altar. These elements can-
not be excised or undone in some way to create a pre-Israelite text with the
same structure as CC. Nor do the cultural and theological transformations that
operate to create the structure make sense in a pre-Israelite context. The con-
tent of the apodictic laws is primarily Israelite or Judean. Moreover, these laws
do not otherwise contain evidence of pre-Israelite influence.? Their structure is
therefore not indicative of the maintenance of an oral version of LH.

The foregoing critique of various oral theories means that the only viable
theory is one of literary dependence. Two versions are imaginable: indirect
or direct. A theory of indirect textual dependence would assume that, instead
of being memorized, LH was translated or recast as a new composition into a
Northwest Semitic language, again Aramaic or Phoenician, by 1200 Bce. This
text was passed on over the centuries after the end of Akkadian scribal schools
and eventually across cultural boundaries to Israel or Judah, as described
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previously in imagining a theory of oral transmission, where it was used as the
basis of CC. Some of the differences in CC over against LH may have arisen in
the creation of this mediating text. A theory of indirect textual dependence could
allow for several mediating texts over the centuries until CC was produced.?*

A main problem with this sort of theory is its speculative character.?> There
is no substantial evidence for it.?6 Moreover, in its own way, it is as conjectural,
and perhaps significantly more so, than saying that a writer from Israel or Judah
had access to LH and other cuneiform materials directly in the Neo-Assyrian
period.?” Furthermore, none of the differences in CC’s casuistic laws vis-a-vis
LH give evidence of intermediate cultural influence, if one imagines the medi-
ating text to be a reformulation of LH into a unique Northwest Semitic expres-
sion and not just a translation of LH.?® And as noted already, the apodictic laws,
when not echoing motifs of the prologue or epilogue, contain ideas that are
essentially Israelite or Judean.

A reason for seeking to maintain one of the foregoing theories is the assump-
tion that CC’s laws reflect real law that was practiced in the early history of Israel
or Judah. The less direct CC’s tie to cuneiform texts and Mesopotamian custom,
the more one can see its prescriptions as actual local customs. But that CC’s laws
reflect real practice is not a demonstrated or undisputed fact.?® Other laws col-
lections in the Bible indicate that law texts may be programmatic and idealistic.
This is true of the Holiness Legislation, whose utopianism is especially evident
in its sabbatical year and jubilee legislation in Leviticus 25.%° Likewise, the book
of Ezekiel, the prophetic reflex of the Holiness school, encoded idealized pre-
scriptions in its last nine chapters, a type of law collection (Ezekiel 40-48). The
architecture of the temple relative to the geography of Jerusalem is one index
of the abstraction in this legislation. CC may not substantially differ from these
compositions in its speculative nature. CC’s brevity and topical selectivity, even
with the apodictic laws included, are a hint that it is something other than simply
a report or digest of law practiced in villages and towns.®

The various traditions or textual theories explored here are particularly prob-
lematic in view of the general historical circumstances. They require one to
believe that oral traditions or Northwest Semitic texts, or a combination thereof,
were passed on from the second millennium over several centuries and eventu-
ally came together and evolved into a legal collection in Israel or Judah, a col-
lection whose content and form just happen to match the content and structure
of LH from beginning to end, at a time when this law text was widely copied in
Assyria and when Assyria exerted political and cultural influence on Israel and
Judah. The circumstances point to a theory of direct dependence on LH in this
period. We turn now to explaining this historical and cultural context.

The Neo-Assyrian Date for the Covenant Code

One of the main reasons that scholars have not adopted a theory of direct tex-
tual dependence on LH is the difficulty of being able to define an opportunity
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for this dependence in view of the traditional critical date for CC, as outlined at
the beginning of chapter 1. Akkadian scribal schools ceased in the west about
1200 Bck, and between about 1200 and 850, the period in which most scholars
had set the date for at least CC’s basic casuistic laws, Mesopotamia exerted no
significant political and cultural influence on Israel and Judah. The only way to
have Mesopotamian influence in this period was for it to carry over in the west
from the second millennium. The evidence of this study and of recent research
on CC indicates that the date of CC needs to be reconsidered.

The latest date for CC is in the latter half of the seventh century sce. This
is the latest date for the basic laws of Deuteronomy, which depend on CC.*
Therefore, CC had to exist as an essential whole by this time. | say essential
whole because some studies have argued that part or all of the apodictic laws
are actually dependent on or otherwise postdate Deuteronomy. This conclusion
is questioned later on in this study (chapter 12). Nevertheless, most scholarship
that concludes that elements of CC straddle Deuteronomy chronologically still
sees the bulk of the casuistic laws and a sizable number of apodictic laws as
prior to Deuteronomy. To be sure, a few studies dispute these basic facts. Some
do not accept the late-seventh-century date for Deuteronomy. A few others,
most notably and recently Van Seters, argue that CC as a whole is actually
dependent on and hence later than a late-seventh-century Deuteronomy.® This
allows Van Seters to argue that CC borrowed from LH in the exilic period. In
my view, the evidence, which need not be set out in this study, is clearly on the
side of dating the basic laws of Deuteronomy to the later seventh century and
CC'’s conceptual and chronological priority over Deuteronomy’s laws.**

The earliest date for CC is more problematic. If we lay aside for a moment
the thesis that CC depends on LH, the work as an essential whole and even just
the collectivity of the casuistic laws presume a level of sociological and politi-
cal development in the author’s world somewhat similar to that in the societies
that produced the cuneiform collections, despite what some have claimed about
the sociological perspective inherent in CC’s laws. It is hard to imagine why
and how a premonarchic or even incipient monarchic society would produce
a collection resembling LH and other cuneiform collections. It is much easier
to think that it would be produced by a society with an established tradition of
monarchy—with an extended royal administration and bureaucracy, a flour-
ishing cult supported by the monarchy, urban growth, concomitant economic
development and stratification of society, specialist groups including scribes,
and so forth—and with a developed national consciousness growing out of that
tradition, even to the point where it could view itself as somewhat analogous
to or in competition with Mesopotamian culture. Therefore, even though CC
says nothing directly about the monarchy, it seems unlikely that it would have
been produced before about 800 Bck, that is, well into the Israelite and Judean
monarchic periods.

Other scholars, who do not argue that CC is dependent on LH, have recently
argued for just this dating. Rothenbusch, for example, concludes that CC as
an essential whole was produced around the time of Ahaz (c. 742-727), that it
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served royal ideological purposes, and that conditions similar to those that led
to the production of Mesopotamian collections prevailed in Judah and led to the
production of the collection. Moreover, he believes that the social stratification
exhibited in the casuistic laws is to be dated to the monarchy.® Criisemann
similarly argues that the slave laws point to social conditions in the monarchy
and that the laws about the immigrant (22:20; 23:9) cannot be earlier than the
fall of the Northern Kingdom in 722.3 He concludes that “the Book of the
Covenant was compiled in the last decades of the eighth or the beginning of the
seventh century.”®” Those who argue for a late-eighth-century date generally
allow for the preexistence of some of the casuistic laws that, when taken out of
their present context, do not require an eighth- or seventh-century date. But if
these preexisting laws were fused together in a collection or collections, those
entities would have been extremely embryonic.® In short, whatever the prehis-
tory of the text, scholars now tend to agree that CC’s coming together into a
work that we can start to call “the Covenant Code” occurred around the end of
the eighth century.®

The foregoing considerations give us a window for CC’s composition of
about 740 to around 640 sck. It is remarkable that this very time period is when
Israel and Judah had extensive and continuous contacts with Mesopotamia,
specifically with the Neo-Assyrian Empire.*° It is reasonable to think that, in
this context, a few Israelite or Judean scribes learned Akkadian and studied LH
and perhaps other related legal texts as part of their education. This enabled one
or more of these scribes to create CC.*

A review of the evidence indicates that some Israelites or Judeans prob-
ably had this capability.*? A revived Assyria began its westward expansion in
the first half of the ninth century sce under Ashurnasirpal Il (883—-859), who
reached the Mediterranean.®® Shalmaneser 111 (858—824) next extended cam-
paigns into Palestine. He defeated Ahab*and received tribute from Jehu. The
Black Obelisk even portrays Jehu prostrate at the Assyrian king’s feet.” A few
decades later, Adad-nirari 11 (810-783) campaigned in Palestine and received
tribute from Joash of Samaria.*® More extensive contacts with Israel and then
with Judah began under Tiglath-Pileser Il (744-727) and lasted for more
than a century. Tiglath-Pileser quelled a Syrian revolt, collected tribute from
Menahem of Israel,*” and later placed pro-Assyrian Hoshea on the throne.*® He
also received tribute from Jehoahaz (Ahaz) of Judah.* Shalmaneser V (726—
722) conquered Samaria in 722/721,%° and Sargon Il (721-705) extinguished
further rebellions in the west, including Samaria, that arose when Shalmaneser
died. Sargon recaptured Samaria and deported a sizable part of the population
to the Assyrian Empire.5! He also established some control over Judah.5? After
a period of relative peace, Sennacherib (705-681) moved against western cit-
ies that began to rebel. He besieged about four dozen Judean towns, including
Jerusalem, and succeeded in exacting tribute from Hezekiah.5 By the reign
of Esarhaddon (680-669), Assyrian domination in Syria-Palestine was at its
height. A documented activity was his enlisting the help of various western
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kings, including Manasseh of Judah, to provide materials for the Assyrian pal-
ace at Nineveh.5

Although the Assyrian royal annals, just reviewed, portray the relations
between Assyria and Israel-Judah mainly in narrow militaristic terms, the con-
tacts presuppose more extensive cultural interactions between the parties.*
The main reasons for Assyria’s expansion were ideological and practical: to
reestablish control in the regions occupied in the Middle Assyrian period and to
gain access to goods in the west and secure transportation routes to bring these
goods to the empire.* To do this, Assyria could not simply conquer and gather
tribute but had to foster an enduring working relationship with conquered peo-
ples and their leaders. This presumably would have included educating subject
populations in Assyrian culture and ideology, as well as establishing a means
for diplomatic communication, which would have been facilitated by training
some individuals (no doubt associated with the local leadership institutions) as
scribes in the requisite languages, including Akkadian.

The necessity and opportunity for some local officials to know or learn
Akkadian is indicated by several other pieces of evidence. A variety of cunei-
form inscriptions have been found or are otherwise attested in Israel, Judah,
and their environs in this period.>” Fragments of at least five Assyrian stelae
have been discovered.® Four pertain to the campaigns of Sargon I1. One stela
was erected in Samaria, perhaps when Sargon rebuilt the city.>® A fragment of a
second comes from Ben-Shemen in the hills of Samaria.®® Fragments of at least
two distinct stelae were found at Ashdod.®* Another fragment comes from the
time of Esarhaddon and was found at Qaqun, northwest of Samaria.®? In addi-
tion to the discovered fragments, the accounts of the Assyrian campaigns men-
tion the erection of stelae in the west.%® One account represents Shalmaneser
I11 setting up a monument on Ba’lira’si, “a cape (jutting out into) the sea,” that
is, apparently the Carmel Range (the next lines of the text speak of receiving
tribute from Tyre, Sidon, and Jehu).®*

In addition to the monumental inscriptions, a number of Akkadian tablets
and other inscriptions have been found, including a tablet from Samaria giving
an order to deliver animals as a tax,% a list of the distribution of bread rations
from Tel Keisan (near Acco),®® two administrative documents from Tel Hadid
(near Gezer),%” an administrative document dealing in part with fields from
Khirbet Kusiya (north of Qaqun),®® and what appears to be a lamastu amulet
from near Lachish.®® Two Akkadian sale documents were also found at Gezer.”
One (Gezer 3) shows the operation of Assyrian legal customs in the purchase of
slaves (the witnesses have non-Hebrew names). The second (Gezer 4) is a con-
tract for a piece of land (dated 649 Bce) and contains the Israelite name Natan-
Yahu, the person selling the land.” A bulla from Samaria has an inscription
saying, presumably, “for A[$Sur-iddi]n.”"? Becking says this is “presumably the
name of an Assyrian deportee to whom a royal(?) letter was written.””® Some
seals have been found from various locations in Israel and Judah.”™ One is a cyl-
inder seal from Samaria belonging to servant named Nabu-zaqi[p].” Becking
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says that “this inscription makes clear that there was someone in Samerina [the
Samarian province] who was able to teach cuneiform script to others. | assume
that he was the one who made this seal for his servant.”” Though most of these
cuneiform documents were the products or property of foreigners, according to
Stern they are to be viewed “as important evidence for the intensity of Assyrian
rule in the country: scores of scribes were required to read or write this peculiar
script, which,” he adds, “was probably imposed on the locals.””” In regard to
such an “imposition” upon the population, Cogan noted that “in the countryside
of Judah, the intermingling of populations [during the Neo-Assyrian period]
went much further, with foreigners settled to the immediate west and north of
Judah in Assyrian provinces. In addition to Hebrew, Assyrian and eventually
Aramaic became the languages of daily discourse.””®

A number of persons listed as scribes (‘“UA.BA = tup$arru) in vari-
ous (Akkadian) Neo-Assyrian legal texts have Northwest Semitic names.™
Oded lists the names of fourteen such individuals.®’ These scribes probably
worked with cuneiform. Scholars in the west in other areas were familiar with
Akkadian. Excavations at Hamath produced about twenty cuneiform texts
dealing with various topics (administration, religion, medicine), dating from
the end of the ninth century to the end of the eighth century.®* Dalley notes that
Aramaic did not fully replace Akkadian at the end of the eighth century and
gives as evidence the presence of a Neo-Assyrian scribal school in Husirina
(Sultantepe) near Haran.®? Although the number of foreign scribes versed in
Akkadian in the first millennium would have decreased as Aramaic became the
lingua franca, Akkadian was not fully displaced as a language of administra-
tion, as the evidence just reviewed indicates. Foreigners would need to become
adept in this language.® For some, this education may have progressed to a
relatively advanced level.

The general context of international relations further indicates that edu-
cation in Akkadian would be required for some foreigners. Diplomatic mis-
sions were sent from Israel and Judah. These embassies had various purposes.
One was to celebrate affairs of state with the Assyrian kings. An inscription
describing Sargon’s dedication of Dur-Sharruken says that “rulers of all coun-
tries (malki matitan), the governors of my land, overseers, officials, princes,
nobles, and elders of Assyria” were present, from whom he received gifts.®
Representatives from Judah and from the conquered land of Samaria may have
attended, and Younger goes as far as to observe:

Half a dozen years after the 712 campaign (i.e., 706 Bce), Sargon com-
pleted his new capital, Dar-Sarrukin, and required the kings of the west
to attend its dedication....% It is not improbable that Hezekiah, king of
Judah, made the trek to visit this impressive new city....But only a year
later, Sargon was suddenly and unexpectedly Killed on the battlefield
while campaigning in Anatolia. His death rocked the ancient world.®

Another reason for missions to Assyria was to deliver tribute and taxes.
Sennacherib’s account of his campaign says that Hezekiah “sent his messenger
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to bring (to Assyria) the tribute and to do obeisance.”® Earlier, an Assyrian offi-
cial wrote to Sargon Il about accounts received, saying “the emissaries from
Egypt, Gaza, Judah, Moab and Ammon entered Calah on the 12th with their
tribute.”®® A few other Akkadian texts, not associated with diplomatic mis-
sions, show administrative interactions with the west: reports on a corn tax
from Samaria,*° travel “to the land of the house of O[mri],”**and the delivery of
bricks to Samaria and Megiddo.®?

That Israelite elites in Assyria attained or maintained a position of prestige
and received the benefits of Assyrian society further suggests that some among
them may have had access to cuneiform scribal education.® For example, the
Nimrud Prism says that Sargon conscripted some Israelites as chariot soldiers:

I counted as spoil [2]7,280 (the Display Inscription says 27,290) people
including [their] chariots and the gods who provided them aid. | formed
a unit of 200 (the Display Inscription says 50) chariots from them as part
of my royal army, and | resettled the rest of them in the midst of Assyria
(ina qirib AS3ur).®* | repopulated Samaria more than before, and brought
into it people from the countries which | had conquered.®

The Horse Lists, from Fort Shalmaneser in Calah (Nimrud), Sargon’s main
capital, may provide commentary on the deported chariotry. These texts list
various chariot units in the Assyrian army. One unit was headed by thirteen
equestrian officers, some from Samaria.®® Two of the names are Israelite (ia-
u-ga-a [EYahu-ga'a “Yhwh is exalted”] and asi(PAP)-i-U [Ahi-Yahu]).*” The
individual named Sama (sa-ma-a; Northwest Semitic root Sm‘), who may have
been Israelite, appears to have been especially close to the royal family, if he
can be identified with Sama in some other texts, which is likely because Sama
is a rare name.® During the reign of Sargon, he borrowed silver from the tem-
ple of Ishtar and leased land for cultivation; during the reign of Sennacherib,
he was a witness in several texts and is identified as a ““murabbanu $a mar
Sarri “(horse) trainer to the king’s son.” Dalley says that “the evidence for his
career is an indication of the important role played by Samarians in Nimrud
and Nineveh in the late 8th and early 7th centuries.”®® If Sama was not Israelite
(though still a west Semite), his position at least reflects on the high status of the
Israelites within the military group.'®

Other evidence pertaining to the cultural training of Israelites in Assyria
from Sargon’s time includes his claim to have trained foreigners abroad in vari-
ous disciplines:1

Peoples from the four (regions), with foreign languages and unusual speech,
dwelling in mountains and flat land...who by the command of Ashur my
lord, by the power of my staff, | took as spoil, | caused to reach consen-
sus.1%2 Assyrians, skilled in all trades!® | sent as overseers and supervisors
to teach (them) correct behavior'®* and to serve the gods and the king.

Moreover, a number of Israelite names appear in Akkadian administrative
documents from Nimrud/Calah and Nineveh after the conquest of Samaria.®®
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The appearance of many of these as witnesses and especially as participants in
legal procedures indicates possible familiarity with Akkadian in the Assyrian
homeland.

Sennacherib also exiled elites and professionals from Judah. The account of
his attack on the southern kingdom says that, besides himself taking “200,150
people, young and old, male and female, horse, mules, donkeys” and so forth,
Hezekiah sent the Assyrian king (presumably at Nineveh) “his daughters, his
palace women, his male and female singers” in addition to material riches.'%
The treatment of the Arab princess Tabua may throw light on how Hezekiah’s
daughters and other nobles were treated.’” Esarhaddon says that Sennacherib
had taken her family captive and that she was “raised in the palace of my father
(i.e., Sennacherib)” (tarbit ekalli abiya). Esarhaddon later made her the queen
of the Arabs and returned her to her homeland. Tabua no doubt received edu-
cation in Assyrian cultural matters in Sennacherib’s palace. Other foreign-
ers were probably given similar opportunities, and some may have even been
trained as scribes.

The Bible contains clues about Israelite or Judean familiarity with
Assyrian ways. Ahaz’s contacts with Tiglath-Pileser reveal that Judean mes-
sengers and even the king would travel abroad to meet with Assyrians. Ahaz
sent messengers to Tiglath-Pileser (where is not clear, but presumably not
Damascus) to obtain his aid against the Syro-Ephraimite coalition (2 Kings
16:7).108 After Syria’s defeat, Ahaz went to Damascus to greet the Assyrian
king (v. 10). According to the story, Ahaz adopted the altar design found
in Damascus (vv. 10-16). Some have wondered if this altar was in fact of
Assyrian design.'® In any case, this shows a willingness to borrow from
foreign culture and may imply a willingness to co-opt literary traditions,
including law collections.

Another story, fantastic in many respects, recounts Yahweh'’s sending lions
among the resettled people in Samaria. This story may have a kernel of histori-
cal truth when it claims that the king of Assyria (who would be Sargon I1) sent
back a deported priest to teach the people Israelite religious customs (2 Kings
17:27-28). This is consistent with Assyria’s maintaining the status of deported
elites and also using local leaders to rule as long as they were submissive to
Assyria. It is also consistent politically with Esahaddon’s repair and return of
Avrabian deities back to the Arabs in connection with the installation of princess
Tabua, mentioned previously. A deported priest would be an attractive candi-
date for the author of CC.

The story about the Rabshakeh’s confrontation of Jerusalem officials, to the
extent that it is historical,**° gives a measure of the linguistic facility that diplo-
mats had to have. He could speak to the Jerusalem locals in their own language,
Hebrew, rather than using Aramaic, the expected diplomatic lingua franca (2
Kings 18:26-27). The Jerusalem officials, for their part, were quite comfort-
able using Aramaic. This may imply that some in the city were also learned
in other diplomatically important languages, such as Akkadian. It has been
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suggested that the Rabshakeh was “a former Aramaean or, better, Israelite exile
who knew and could deal with the local scene.”

Merodach-baladan sent an embassy to Jerusalem (2 Kings 20:12-15), prob-
ably before Hezekiah’s revolt against Assyria. This is a sample of the contacts
that could occur from time to time between Mesopotamia and Judah/lIsrael.

A few passages in Hosea refer to Israel’s sending diplomatic missions to
Assyria. Hosea criticizes Ephraim, saying that it “is like a dove, silly and with-
out sense, calling to Egypt, going to Assyria” (Hos 7:11) and that “like a lone
wild ass they have gone to Assyria” (8:9; cf. 5:13; 12:2).112

A later piece of evidence is Deuteronomy 4:6-8: “What great nation has just
prescriptions and laws (o°p>7x o>vowm o°pn) like all of this instruction that | am
placing before you today?” Hurowitz has noted that this passage may indicate
that Israel knew of cuneiform law collections.'** The authors of Deuteronomy
may have been well aware of the strategy used to create CC, especially as it
used Assyrian treaty in a similar way to create some of its laws (see later) and
because in many respects CC can be analyzed as not just pre-Deuteronomic
but proto-Deuteronomic, that is, part of the scribal tradition out of which
Deuteronomy eventually emerged (see chapters 11-13).

A still later piece of evidence is from the book of Daniel. Although this
work is problematic as historical evidence and its ostensible story line pertains
to the Neo-Babylonian, not the Neo-Assyrian, period, it indicates that Judean
foreigners were educated in Mesopotamian language and literature. The first
chapter says (vv. 3-5):

And the king said to Ashpenaz, the chief of his eunuchs, to bring from the
Israelites and from the royal line and from the elite young men who were
wholly unblemished, good-looking, with wise sensibilities, learned, who
could understand knowledge, and who had ability to serve in the palace
of the king, and to teach them writing and the language of the Chaldeans
(ov7wa w90 o). The king appointed for them a daily ration from
the repast of the king and from the wine of his feasts—and to educate
them for three years (w1>w 01w 097377) at the end of which they would
serve before the king.

Gesche says that, while a native scribe may have gone to school from childhood
to maturity, this passage is a clue as to the actual length of the scribal education
of a foreigner in Babylonia.’* This description may not be purely fictional, and
it may reflect educational practice that operated prior to the Neo-Babylonian
period.

Other biblical evidence points to influence from Assyrian cultural ideas
and texts. Deuteronomy used various sources in its composition, including a
text similar to the VVassal Treaties of Esarhaddon (VTE).™® Its correlations with
VTE are found primarily in the laws on loyalty to Yahweh in Deuteronomy
13:1-19 and 17:2-7 and in the curses of 28:20—44 but are also visible in the
motifs of not altering the treaty/covenant document, loving the sovereign,
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teaching obligations to children, and serving the sovereign alone (see the exam-
ple cited in chapter 11, p. 293).1¢ These correlations point to a composition of
these passages of Deuteronomy after the VTE were formulated in 672 (when
Ashurbanipal succeeded to the throne) but before Assyria’s influence in the
west began to wane soon after 640.17 It is not clear if Deuteronomy used an
Akkadian text or an Aramaic or even Hebrew version of its treaty source. But
even if Deuteronomy used a translation, it nevertheless did to Assyrian treaty
what CC did to LH. It replaced the Mesopotamian sovereign with Yahweh to
formulate a text with an entirely different view of ultimate obligations and to
presumably serve local ideological purposes. This supports the conclusion that
CC does in fact come from the Neo-Assyrian period and depends on literature
from the Neo-Assyrian cultural sphere.*® It would be a tremendous coinci-
dence that CC—if derived from ancient oral traditions—ended up looking like
it was a tendentious transformation of a prestigious document expressive of
Mesopotamian political ideals (i.e., LH) in the very period when Deuteronomy
clearly performed such an operation on another culturally and politically sig-
nificant Mesopotamian text.

In addition to the evidence from Deuteronomy, several passages in First
Isaiah (dated approximately to the end of the eighth century or shortly thereaf-
ter) reflect motifs and language in Neo-Assyrian royal inscriptions, as observed
by Peter Machinist.*® He concludes that Isaiah and/or his disciples learned
these motifs ultimately from Assyrian sources.’? It is unclear to him, how-
ever, whether these motifs were learned in Assyria or in Judah, whether they
were mediated orally or in texts, and, if through texts, whether these were in
Akkadian or Aramaic.*?* He favors a thesis of Aramaic textual influence in
Judah. Although he does not absolutely exclude a local Akkadian hypothesis,
he finds certain problems with it:

A priori, we should not exclude the possibility of Akkadian. In the latter
eighth and seventh centuries B.c., when Isaiah and his circle were active,
a kind of oikumeme developed in the Assyrian empire, encouraged by the
government’s policy of rearranging populations and goods. One mani-
festation of this was a mixing of languages, including bilingualism in
Akkadian and a native tongue. One may suppose such bilingualism espe-
cially for the local ruling elites, who would have deemed it useful in their
dealings with the Assyrian authority, whether at home or on embassies
to the Assyrian heartland. Even so, the evidence for it is stronger in the
northern part of the Levant, i.e., in Syria, which was closer to and in
contact over a longer time with Assyrian, than in Palestine in the south.
In fact, from Judah proper nothing explicitly testifies to a real knowledge
of Akkadian. There is another problem here as well. Granted that vari-
ous local officials, Judaeans among them, had a knowledge of Akkadian
for administrative purposes, how many would have had an ability in a
literary dialect of Standard Babylonian, in which the official inscriptions
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were composed, is unclear. Probably some locals understood bits of the
textual and not simply the iconographic sections of the royal stelae and
reliefs displayed for them, after all, in their own territories. But the low
level of knowledge at hand may be inferred from the little evidence we
have for any independent regional, i.e., non-Mesopotamian, composition
of Akkadian texts in the Neo-Assyrian period, as against their promi-
nence in the preceding centuries.!??

Machinist’s findings about influence on Isaiah from the language of Neo-
Assyrian royal inscriptions give support to the thesis that CC was influenced
by Mesopotamian models in the Neo-Assyrian period, even though the Isaiah
evidence is on a much smaller scale and the influence may have been mediated
in some way. Yet Machinist’s estimate that Judean scribes knew only admin-
istrative Akkadian, and not the Standard Babylonian of the royal inscriptions,
might imply that these scribes may not have known LH and other similar texts
from which to create CC.

Morrow has recently extended such skepticism in a review of Otto’s study
of Deuteronomy that argued for Deuteronomy’s dependence on MAL A in sev-
enth-century Judah. Morrow asks with disbelief “how could cuneiform literacy
be acquired by a small Iron Age state on the periphery of the NA empire?123
But he allows room for some knowledge of Akkadian, as did Machinist:

... local officials in Judah could have had a rudimentary knowledge of
Akkadian sufficient to understand the textual sections of royal stelas and
reliefs that Assyrian authorities may have placed in their territory. | do
not wish to contest such a conjecture, but I will underscore the ad hoc
nature of such knowledge. We need not imagine a degree of cuneiform
literacy in 8th—7th century Judah much different from the rudimentary
knowledge acquired by many modern students. One can learn to read
a particular selection of Akkadian texts and signs without acquiring
the competence to fluently read other texts, let alone communicate in
Akkadian.*

In a more recent essay, Morrow has resisted my dating of CC for the reasons
set out in his review of Otto. He says that Van Seters’s claim that LH influenced
CC in the exile makes better historical sense than a claim for the Neo-Assyrian
period. At the same time, Morrow believes, against Van Seters, that altar law
of Exod 20:24-26 and other parts of CC predate Deuteronomy. The present
study creates a problem for this sort of solution because it demonstrates that the
whole structure and much of the content of CC, including the altar law, depend
on LH. This means that the influence of Hammurabi’s text on CC generally
must be pre-Deuteronomic and therefore pre-exilic.!?®

Despite these hesitations, that Machinist and Morrow allow for basic abili-
ties in Akkadian indicates that there was a means of training some local scribes
in Akkadian. This opens the door for supposing that a select few may have had
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a more advanced level of education. It is not necessary for this education to be
available within Israel or Judah. Some westerners, given the broad intercultural
interactions described above, could have received this in the Mesopotamian
homeland.

Another set of data that needs to be reconsidered in the context of Neo-
Assyrian influences is the similarity between Genesis 1-11, particularly the
material identified as Yahwistic (J) in those chapters, and Mesopotamian texts
and cultural motifs. The J creation and garden story in Genesis 2-3 shares a num-
ber of motifs with the Gilgamesh Epic, including the creation of humans from
clay, a plant of life, a treacherous snake, becoming civilized and wise in associa-
tion with a motif of sexual activity, as well as a general preoccupation with mor-
tality.*?s In addition, the first chapters of Genesis emphasize a Mesopotamian
homeland for human civilization. Genesis 6—9 also contain the J as well as P
flood stories, which have long been recognized as indebted in some way to
Mesopotamian models as manifested in Atrahasis and especially Gilgamesh.
Further, the Tower of Babel story in Genesis 11:1-9 is a polemic involving the
building of a ziggurat in Babylon set in primordial times.*?” Normally, these
stories and motifs are thought to derive, just like previous explanations of CC’s
casuistic laws, from oral or even scribal tradition reaching back into the second
millennium.*?® But now, in view of the tendency to date material ascribed to J
to a later date than in the traditional documentary hypothesis, and in view of
the Neo-Assyrian matrix for CC and certain materials in Deuteronomy, one
can wonder whether the J materials also grow out of this context. This material
potentially, then, supports CC’s use of Mesopotamian sources in this period.
(See further chapters 12 and 13 for more perspective on biblical narratives that
reflect Mesopotamian motifs and the date of those narratives.)

To conclude this discussion, the various preceding points of evidence indi-
cate that a hypothesis that CC was created in the Neo-Assyrian period under
the influence of Akkadian texts is reasonable. Scribes in Israel or Judah had
at least fundamental abilities in Akkadian, and it is not impossible that some
others may have had the capacity to read texts such as LH and associated legal
texts. The evidence of CC, especially after we complete the analysis of part
11, is in fact substantial enough to force reassessment of the nature of Israelite
and Judean scribal training and abilities in Akkadian in this period. To put the
cart of the argument before the horse, CC becomes significant proof that some
Israelite and/or Judean scribes had significant training in the traditional tongue
and literature of their overlords.*?®

The Attestation of the Laws of Hammurabi in the
Neo-Assyrian Period

While the foregoing has described the broad linguistic, cultural, and literary
context for the use of LH during the Neo-Assyrian period, suggesting that
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some Israelite or Judean scribes may have received substantial scribal training
in Akkadian and possibly in Assyria, it has not talked about the attestation of
LH in that period. There is no evidence that LH circulated in Israel or Judah
at this period, but the text was nonetheless well known in Assyria and actively
copied as a scribal text there. It is possible that CC was drafted or at least con-
ceived of there, perhaps in connection with scribal training acquired there.

Copies of LH are attested from the Old Babylonian (OB) period through the
Late Babylonian period. The appendix to this chapter provides a description of
the OB, Middle Babylonian, Middle Assyrian, and Neo-/Late Babylonian cop-
ies of LH. Here, however, we examine the text’s attestation in the Neo-Assyrian
(NA) period. It turns out that CC is richly attested at this time. It is second to
the OB period in the number of LH texts discovered so far.'® At least nineteen
tablets, and possibly three more, dating to the NA period and containing sec-
tions of LH, have been discovered. The NA manuscripts that clearly belong to
LH include: D (K 10778); J+x (K 4223 + K 9054 + K 11795 [= x] + K 13979
(+) Sm 1008a); L (K 10483); N (K 8905); P (AO 7757 + DT 81 + Rm 2.388 (+)
Rm 277); T (K 10485); b (Sm 1642); ¢ (Sm 26); e (K 11571 + 91-5-9,221); f
(K 6516); i (K 1100 + K 10884); j (K 15046); k (K 17335); 1 (K 19559); m (K
19879); n (Sm 1640); o (Rm 369); a (K 19375); { (K 18470).%

Though these NA tablets are fragmentary, enough exists to estimate the
original scope of many of them. Each tablet whose extent can be judged
appears to be part of a series containing the entirety of LH, including the
prologue and epilogue. The existing texts, which represent only a portion
of the actual number of texts available in antiquity, belong to at least three,
maybe five (possibly more), distinct copies of the series.**? While on a micro-
scopic level there are variants, mostly in spelling and sometimes in words and
phrases,*® and while a history that sorts out families of texts can be proposed
on the basis of variants and other aspects of text form,*3*the overall sequence
and content of the laws in these tablets (and in tablets from other periods) are
the same as found in the OB Louvre Stela.'® This does not mean, however,
that the tablets derive (through mediated copies) from the stela. Laessge pos-
its an OB source text “X,” from which both the Stela and ultimately the NA
tablets separately derive.*® In any case, the NA tablets are a witness to the
canonical status of LH in the Mesopotamian literary tradition of their time
and show that it was part of the intellectual life of scribes.’® Tablets similar
to the known NA tablets, as well as tablets produced earlier, could have been
available to the writer of CC.

The majority of the NA texts appear to belong to various versions of a five-
tablet series that contained the whole of LH (see ¢, D, J+x, L, N, T, I and
especially P and e [note the colophon of e]). The NA texts, to be described later,
are listed according to this five-tablet series. Some texts are too fragmentary to
securely fit into this classification (texts b, j, k, m, n, a, {, and perhaps 0); they
are nonetheless listed in the block of text to which they theoretically pertain.
Two texts (f and i) have a range that is different and may belong to a series with



108 Primary Evidence for Dependence

a different number of tablets—its text, at least, was divided differently. These
divergent tablets are listed in the block closest to their content.*%

1. Tablets with First Part of Text (Prologue
through c. Law 50; c. Stela Cols. 1-XIV):

D: text attested: obv I (?) part of the prologue (= Stela 11 12-19), obv 11 (?) pro-
logue continued (= Stela 111 34-50); original extent: presumably a 10-column tab-
let (5 per side), containing the prologue to c. law 48 (possibly somewhat further).

L: text attested: rev IV law 41 (= Stela XII 54-62), rev V laws 48-49
(= Stela XIV 7-19); original extent: a 10-column tablet, containing the pro-
logue through c. law 49.

J (to which x is now joined): text attested: rev | laws 23-27 (= Stela I X 40-X
15), rev Il laws 27, 30-32 (= Stela X 16—24, 66-X1 27; LH 28-29 would be in the
space between Sm 1008a rev. right col. and K 4223 + rev I1), rev 111 laws 32-33
(= Stela X1 37-45); original extent: presumably a 10-column tablet, containing
much or all of the prologue through c. law 54.

N: text attested: rev 1V laws 44-46 (= Stela X111 32-49); rev V law 51
(= Stela X1V 55-66); original extent: a 10-column tablet, containing the pro-
logue through c. law 51.

k: an unpublished fragment that contains part of the prologue (= Stela 11l
54-60); the fragment is superficial, giving no indication of the thickness of the
tablet; extent cannot be judged, though the ductus and surface contour of the
fragment are consistent with multicolumn tablets.

2. Tablets with Second Part of Text (c. Laws
51-125; c. Stela Cols. XV—=XXVII):

P: text attested: obv I laws 53 (beginning of tablet)-54, 57-59 (= Stela XV 7-22,
60-X V1 5), obv Il laws 61-62, 66—67 (= Stela XV 31-44 and broken portion
of Stela), obv 111 laws 67+a, 68+b (Stela broken), obv IV law 69+c (Stela bro-
ken), obv V the text is too broken, rev | law 75+e (Stela broken), rev Il laws
103-104 (= Stela XXIV 13-26), rev |1l laws 107-108, 111-112 (= Stela XXV
9-16, 49-61), rev IV laws 113-115, 117-118 (XXVI 6-33, 65-72), rev V laws
120-121 (XXVI1I 13-26); original extent: clearly a 10-column tablet, contain-
ing LH 53 through c. 124.

I: text attested: obv I’ laws 58-59 (= Stela XV1 1-5), obv II’ law 66; original
extent: presumably a 10-column tablet (the column juxtaposition of laws 58 and
66 is similar to P), containing a range similar to P (LH 53-c. 124).

T: text attested: rev I’ law 76+e, rev 11’ law 104-105 (= Stela XXIV 38-49),
rev I11” law 112 (= Stela XXV 59-66); original extent: presumably a 10-column
tablet (the column juxtaposition of laws 104 and 112 is similar to P), containing
arange similar to P (LH 53-c. 124).%°

j: text attested: law 68+c?; extent cannot be judged.
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3. Tablet with Perhaps Third Part of Text (? c. Laws
126-177; c. Stela Cols. XXVII-XXXVII; for the
Division of a Series around LH 126, see OB Tablet t,
in Appendix 2):

m: a small unpublished fragment that contains part of LH 166 (= Stela XXXIV
62-69); the fragment is superficial, thus giving no indication of the thickness of
the tablet or its extent, though the ductus and tablet surface are consistent with
multicolumn tablets.

C: unpublished fragment, which Lambert says “contains parts of Hammurabi’s
laws nos. 170, 172,740

4. Tablets with the Fourth Part of the Text (c. Laws
178-270; c. Stela Cols. XXXVIII-XLV):

c: text attested: rev IV laws 256-257 (= Stela XLIV 94-XLV 9); rev V laws
266-267 (= Stela XLV 75-83); original extent: a 10-column tablet, containing
c. LH 178 to 267.

b: text attested: rev I11? laws 249-250 (= Stela XLV 38-45); original extent:
hard to judge but is comparable to text c.

f: text attested: toward the beginning of the epilogue (= Stela XLV 11 69-85);
original extent: hard to judge; if this fragment is from rev V,* then a previous
9 columns could have contained the beginning of the epilogue and laws as far
back as LH 178. Another tablet would be necessary for the rest of the epilogue.
If this is correct, text f overlaps the division attested between texts ¢ and e.

5. Tablets with the Fifth Part of the Text (between
C. 271 through the Epilogue; c. Stela
Cols. XLVI-LI):

e: text attested: obv I laws 277-280 (= Stela XLVI 54-73), obv 11 first part of
the epilogue (= Stela XLV 11 16-32), obv 111 epilogue continued (= Stela XLVII
79-94), obv IV only the beginnings of some signs, rev 111 only the beginnings
of some signs, rev 1V epilogue continued (= Stela L1 11-35), rev V end of the
epilogue +colophon (= Stela LI 71-91); original extent: a 10-column tablet,
starting ¢. LH 273/274 to end of the epilogue. The colophon indicates that this
is the fifth tablet in the series entitled dinani [Sa LUGAL "lJHammurabi (cf. LB
text C).

o0: text attested: obv (col. ?) perhaps part of early epilogue (= Stela XLVII
73-75; this not legible or even discernible on the now very fragile fragment),
rev right some of the middle of the epilogue (= Stela XLIX 25-38), rev-left
more of the epilogue (= Stela L 9-19); original extent possibly a 10-column tab-
let with about 75 lines per column; the fragment appears to preserve the lower
part of first two columns of the reverse; rev V would have finished the epilogue
with room for a colophon; the obverse would have begun around XLIV 75 (LH
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253); if the fragment comes from somewhat above the lower reverse corner,
then the tablet may have had 8 columns with, on average, more than 75 lines per
column; in this case, obv | would have begun around LH 261.

i: text attested: obv I near beginning of the epilogue (= Stela XLVII 94—
XLVIII 16), obv Il continuation of the epilogue (= Stela XLVIII 17-44), rev |
middle of the epilogue (= Stela L 12-36); original extent: a 4-column text, con-
taining only the epilogue.*? This tablet is anomalous not only in its scope but
also in its number of columns, in its having longer lines than other NA tablets
(containing at times up to four stela lines per tablet line), and in its modernized
orthography (noted by von Soden). Compare OB text A, which contains only
the prologue, in 4 columns, with lines containing up to 4 stela lines per line. A
is still part of a series because it has a catch line that links it to the first law. This
suggests that NA text i could still be part of a series, even though it contains
only the epilogue.

n: an unpublished fragment that contains part of the epilogue (= Stela
XLVIII 70-76); the fragment is superficial, giving no indication of the thick-
ness of the tablet; extent cannot be judged, though the ductus and tablet surface
are consistent with multicolumn tablets.

a: unpublished fragment that contains part of epilogue (= Stela XLVIII
79-87).143

Other Law Collections Used

Although the whole of CC is primarily based on LH, a handful of casuistic
laws have correlations with laws in other known law collections but not found
in LH. The major examples include the laws on an ox goring an ox (21:35 // LE
53), burglarizing a house with a distinction between day and night (22:1-2a //
LE 13), burning another person’s field (22:5 // HtL 105-106), seducing a virgin
(22:15-16 // MAL A 55-56), and possibly talion in miscarriage (22:23-25 //
MAL A 50, 52). Part 11 identifies some other minor correlations with other non-
Hammurabi laws.

While one can confidently conclude that CC used LH, one cannot claim
with certainty that CC used any of these other known collections because
of problems in their attestation. It is clear that CC could not have used the
Hittite Laws. These were composed and copied in a geographically remote area
(Hittite Anatolia), not transmitted as far as the record attests after the fall of the
Hittite kingdom in about 1180 Bck, and in a language that would have not been
accessible to the Israelite or Judean writer, even if copies were available.’ The
question of accessibility also surrounds LE. This is only known from copies of
the text from about 1800 Bck,'* though its Akkadian would have been under-
stood by one who could read LH.

It is possible, however, that CC used MAL A. A fragment of MAL A, with
some of the initial laws, was found in Nineveh in a Neo-Assyrian archive,
though it has been identified as Middle Assyrian in origin.*¢ Furthermore, the
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main tablet of MAL A, though Middle Assyrian in date, was discovered in a
Neo-Assyrian context in a gateway complex at Ashur.#/

Support for the existence and use of MAL A in the Neo-Assyrian period
comes from the book of Deuteronomy. Deuteronomy has a number of similari-
ties with MAL A. Otto has, in fact, argued that such correlations, in content
and structure, demonstrate that Deuteronomy’s laws depend upon MAL A1
The correlations between the two texts in content include laws about:

* Awoman grabbing or injuring aman’stesticle(s) in a fight, Deuteronomy
25:11-12 and MAL A 8.4

« Forced intercourse with an unbetrothed maiden where the violator must
marry the woman and make a payment to her father, Deuteronomy
22:28-29 and MAL A 55 (cf. Exod 22:15-16 and the discussion later).

 Levirate marriage, Deuteronomy 25:5-10 and MAL A 30, 43 (cf. MAL
A 25-28, 31, 46).

« Rape occurring in a town, Deuteronomy 22:23-22 and MAL A 12 and
14 (see MAL A 55 for concern about the location of forced intercourse;
cf. HtL 197).

e Adultery, Deuteronomy 22:22 and MAL A 13-16, 22-24.

 Flogging with forty lashes, Deuteronomy 25:1-3 and MAL A 18 (for
flogging with a different number of lashes, see MAL A 7, 19, 21).

In addition, several phrases in the laws about sexual behavior in Deuteronomy
22 are similar to laws in MAL A:50

o M Ron [A]w12 R 127 7wen R [7]7w1 “do not do a thing to the woman;
the woman is not liable to the death penalty” (Deut 22:26) and mimma
la eppudi “they shall not do anything (to a guilty party)” (MAL A
23) and 8a sinnilte 4iru 1as8u “there is no punishment for the woman”
(MAL A 12).

o wK77 72 prrnm “and the man seizes her” in the rape law of Deuteronomy
22:25 and a’1lu issabassi “and the man seized her” (MAL A 12).15

e o127 n>Yy 17 owt “he places a charge against her” (Deut 22:14) and
ina eli tappa’8u abata iSkun “he placed a word against his companion”
(MAL A 19).

These various correspondences become more compelling in view of a particu-
lar compositional feature of Deuteronomy. The book appears to have used a
source consisting of casuistic laws dealing mainly with the topic of family and
sexual relations for several of the laws in chapters 21-25.7%2 Part of this source
was identified by Otto. He noted that various laws from Deuteronomy 21, 22,
and 24 formed a coherent assemblage dealing with these topics. His collections
of laws are listed in column | of table 4.1.3%% Rofé observed a slightly larger
group of family and related laws, listed in column Il of the table.!>* My own
study independently identified a still slightly larger but overlapping group of
laws identified blindly on the preponderance of casuistic formulation in the
third person rather than the topical content of the laws (column I11).
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Table 4.1: Third-person casuistic law in Deut 21-25 on family, women, and
sexual matters

Topic 1. Otto I1. Rofé 11, Wright
unknown homicide 21:1-9 (possibly)
loved/unloved wives and inheritance 21:15-17 21:15-17 21:15-17
of sons
rebellious son 21:18-21aa 21:18-21  21:18-21
impaling on stake 21:22-23
new wife accused of not being a virgin 22:13-21a 22:13-21  22:13-21
adultery 22:22a 22:22 22:22
rape in town or open country 22:23-24a, 25, 27 22:23-27  22:23-27
rape of a virgin 22:28-29 22:28-29  2:28-29
divorce and retaking first wife 24:1-4a0 24:1-4 24:1-4
newlywed exempt from military service 24:5
kidnapping 24:7
flogging 25:1-3
levirate marriage 25:5-10 25:5-10 25:5-10
wife’s grabbing genitals of husband’s 25:11-12 25:11-12
opponent

It cannot be a coincidence that when the third-person casuistic material of
column 11l in table 4.1 is extracted from Deuteronomy 21-25 (and if one is
allowed to omit the apparently extraneous passages on leprosy in 24:8-9 and
Amalek in 25:17-19), the remaining apodictic laws display a rather coherent
development and grouping of themes that complement the thematic develop-
ment and groupings of chapters 12 through 20. This is set out in table 4.2.%
This table is mainly concerned with displaying the data for chapters 21 through
25. There are some short laws that appear to be contextually extraneous in
chapters 12 through 20. These are marked in italicized font.!%

The third-person casuistic material extracted from Deuteronomy 21-25 also
happens to cohere thematically. Almost all of these laws deal with family, mar-
riage, or sexual matters in some way (see table 4.1). It is therefore similar to
the content of MAL A. In fact, all of the laws in Deuteronomy that correlate
with MAL A (see previously) happen to be part of this extracted third-person
corpus.

Although various hypotheses might be developed on the basis of these data,
it is reasonable, in view of the larger context of CC’s use of Akkadian sources
and the date and formulation of CC and Deuteronomy, to think that a small
corpus of casuistic law about family, marriage, sexual behavior, and miscel-
laneous matters was created in Israel-Judah on the basis of MAL A somewhere
in the time period from the composition of CC to the formulation of the basic
core of Deuteronomy, to be eventually incorporated into Deuteronomy. To be
more specific, and hence also more speculative, this corpus may have been a



Opportunity and Date for the Use of Hammurabi’s Laws 113

Table 4.2: Thematic outline of Deuteronomy with the third-person casuistic
laws of chapters 20-25 excluded

centralization, cult, and loyalty cultic centralization (12:1-13:1); loyalty to Yahweh (13:1-19);
holiness and skin gashing (14:1-2); dietary laws and holiness

(14:3-21)
calendar and cycles tithes (14:22-29); seventh year (15:1-11); debt servitude
(15:12-18); firstborn (15:23); festivals (16:1-17)
personnel and leadership judges (16:18-20); cultic posts (16 21); blemished animal

(17 1); appeals court (17:2-13); king (17:14-20); priests
(18:1-8); divining and prophets (18:9-22)

killing homicide and asylum (19:1-13); boundary markers (19 14);
witnesses and talion (19:15-21); war (20:1-20); taking captive
woman in war (21:10-14)

ethics (including mixing) returning stray animal (22:1-4); cross-dressing (22:5); mother
bird and young (22:6-7); parapet on new house (22:8); mixing
of kinds of seeds, animals, cloth, tassels (22:9-12); incest with
father’s wife (23:1)

communal/cultic access various people not to enter congregation (23:2-9); exclusion
of impurity in war camp (23:10-15); taking in fugitive slave
(23:16-17); cult prostitutes, bringing their fees to temple
(23:18-19)

ethical-economic law interest prohibition (23:20-21); paying vows (23:22-24); eating
from neighbor’s field (23:25-26); hand mill as pledge (24:6);
garment pledges (24:10-13); paying wages same day (24:14-15);
individual responsibility (24:16); care for immigrant, orphan,
widow (24:17-18); leaving crops for poor (24:19-22); not
muzzling ox in field (25:4); honest measures (25:13-16)

by-product of the creation of CC. Preoccupation with MAL A for a few laws in
CC may have led CC’s formulator(s) to draft a separate text with laws drawn
from MAL A. This text need not have been a formal composition and may
have been a loose collection of materials from MAL A, perhaps written on pot-
sherds.’” The laws of this assemblage may have revised the content of the laws
taken from MAL A, as the laws of CC revise their source materials. (How CC
revised its sources becomes clear in part 11 of this study.) Other material may
have been included in this casuistic family law collection. Revisions and addi-
tions to what was taken from MAL A would explain some of the differences
between the third-person casuistic corpus extracted from Deuteronomy 21-25
over against MAL A. The supposed corpus of family and related law based on
MAL A was eventually used as a source by Deuteronomy and folded into the
preexisting foundation of apodictic law in Deuteronomy 21-25, as identified
in table 4.2. The laws were inserted at thematically appropriate points in the
apodictic laws.'*® This interspersing, though logical from a redactional point
of view, created the confusing sequence of laws in Deuteronomy 21-25. As
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the laws based on MAL A were brought into Deuteronomy, Deuteronomy’s
redactors probably revised their wording, just as they had revised the wording
of other sources used in Deuteronomy, including CC and Assyrian treaty. This
introduced still further differences into the third-person casuistic laws over
against their counterparts in MAL A.

This scenario provides a neat solution to why Exodus 22:15-16 and
Deuteronomy 22:28-29 seem to both draw on MAL A 55-56, yet the laws appear
in different Pentateuchal collections. CC used only the seduction law of MAL
A 56 because of its contextual relationship to the slave-wife law of 21:7-11
(explained in chapter 5). The rape law of MAL A 55 was not included in CC
because it was not relevant to the context. CC’s author(s), however, did not leave
the rape law unformulated. According to the hypothesis presented here, it was
inscribed in the side-corpus of family law based on MAL A. From there, it
found its way into Deuteronomy a few decades later. Thus Rofé was essentially
correct when he hypothesized that both Exodus 22:15-16 and Deuteronomy
22:28-29 come from the same source.’® The scenario proposed here defines
what that source was and its relationship to the two collections.

This argument has a certain economy because it requires positing only one
use of MAL A for influences in CC and Deuteronomy. Otherwise, one has to
posit a somewhat more complicated process in which different scribes used
MAL A at different times in the span of the late eighth through the seventh cen-
turies. This argument also helps to make sense of why there are no significant
influences from LH in Deuteronomy. Indeed, it is surprising that Deuteronomy
would use a lesser law collection like MAL A and ignore the many laws from
LH, including family law, not taken up in CC. If Deuteronomy itself is not
directly using cuneiform law, but is dependent upon the rendering of cuneiform
law in CC and the partner text containing family law based on MAL A, the
imbalance in Deuteronomy makes some sense.*¢°

Morrow has critiqued Otto’s thesis that Deuteronomy is somehow depen-
dent on MAL A, arguing that “the MAL cannot have been considered terribly
important...because there are no extant copies by NA scribes” and adding that
“if the MAL were not being copied, they were not being transmitted, least of all
to the peripheries of the NA empire,” that is, to Judah.*¢* The argument of this
study is not that these other texts were known in Judah (or Israel); knowledge
of the laws may have come through scribal training in Assyria. Nevertheless,
one might use Morrow’s argument to say that even in Assyria, the text was not
well known. The evidence just presented alleviates some of the skepticism that
Morrow raises.

CC’s similarities with laws from LE and HtL may be explained by the use of
other minor sources that contained similar laws. That minor collections existed
at this time is verified not only by the Neo-Assyrian attestation of the MAL
A but also by the Neo-Babylonian Laws (the NBL), presumably from Sippar
and dating to the early seventh century sce. Though this tablet is from south-
ern Mesopotamia, it is within the chronological window proposed for CC. It
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appears to have drawn from other sources (note the phrase after NBL 7: “the
law here is not complete and (therefore) not written™).1%? This evidence indi-
cates that there was a larger tradition of law collecting and transmission in this
period that archaeology has not fully documented.*¢?

CC'’s correlations with laws in LE and HtL, which are attested only in the
second millennium Bck, have been used to argue against CC’s use of LH in the
Neo-Assyrian period and in favor of a theory of oral transmission CC’s laws.54
This argument runs the risk of self-contradiction when it freely assumes the
existence of laws similar to various cuneiform collections in the oral and per-
haps even to some extent the literary traditions of the west in the second mil-
lennium, when there is no specific empirical evidence for such. If one supposes
that laws circulated orally in Syria-Canaan in the Middle and Late Bronze Age
and were transmitted into the Iron Age, one should be able to assume the exis-
tence of miscellaneous legal traditions and sources in the Neo-Assyrian period
in Mesopotamia, the homeland of these laws. The bottom line is that the source
hypothesis offered by this study needs to speculate much less about sources
or traditions than an oral theory. The latter must assume that all of what is
found in CC that matches cuneiform law was circulating orally and then coin-
cidentally came together in the same format as LH. The theory of this study,
especially when MAL A is granted as a source available in the Neo-Assyrian
period, needs to hypothesize about sources for only the laws about an ox goring
an ox (21:35; LE 53), burning a field (22:5; HtL 105-106), and supplementary
influences in the burglary law beyond LH (22:1-2a; LE 13).1%

Because we cannot say that CC used LE and HtL, this study will only speak
of CC drawing on sources that had laws similar to those in the known collec-
tions.*®8 Similar caution will be employed in discussing laws that CC has in
common with MAL A, though, as we have seen, dependence on MAL A itself
is possible.

Specific Possibilities for Dating

The foregoing discussion left open the specific dating of CC and its specific
regional origin. Itmay be Israelite or Judean. Statistically, there ismore chance—
a wider chronological span—for a Judean matrix. Too, if Neo-Assyrian culture
influenced the Judean text of First Isaiah and Judean Deuteronomy (the latter
presumably southern, according to the seventh-century context outlined previ-
ously), then it makes sense to view CC as southern. Yet Morrow’s skepticism
about Judean cuneiform literacy, with his being more willing to acknowledge
literacy in the Israelite kingdom, may be used to point to a northern origin. Of
course, the lack of evidence for extensive Akkadian training in Judah may not
be as significant as imagined in view of the political and cultural influence of
Assyria on Judah generally and the possibility of scribal training in Assyria
itself.
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Considering CC as a document in dialogue with its Mesopotamian model
and implicitly with Assyrian power, | see four possibilities for CC’s composi-
tion, the third being the most viable, thus pointing to a date close to 700 BcE:

(1) The author may have been a Judean in the time of Ahaz (c. 742-727). This
king was politically pro-Assyrian, received Assyrian help against his enemies,
and borrowed foreign religious customs (noted previously). CC could have been
written as a symbolic statement in opposition to this policy.

(2) CC may have been composed by an Israelite not long before the fall
of Samaria (722/21) or even shortly after the deportation, suggested by the
evidence of elites from Samaria living near the Assyrian capital and Sargon’s
return of a supervising priest to Samaria (see 2 Kings 17, discussed previously).

(3) The author, a Judean or transplanted Israelite, could have composed the
work during the time of Hezekiah (c. 727-698). This may have occurred in the
anti-Assyrian prelude to Sennacherib’s campaign in 701. Anti-Assyrian senti-
ment set in the context of Assyrian political control might provide the perfect
environment for adopting the suzerain’s “constitution” yet transforming it so
that it expressed the vassal’s nationalistic perspective. Chapter 12 presents evi-
dence that points to composition specifically at the end of or just after the reign
of Sargon 1 (721-705). This would point to the later part of Hezekiah’s reign.®’

(4) It may be possible to propose a date into the early seventh century dur-
ing the apparently pro-Assyrian reign of Manasseh (c. 697-642). This would
be closer to the date in the mid-seventh century of the establishment of
Ashurbanipal’s library at Nineveh, where a number of the Neo-Assyrian text
copies were found. The author in this case would be Judean.*¢® | would hesitate
dating the text late in Manasseh’s reign, however, because of the need to leave
some breathing space—a couple of generations, perhaps—between the com-
position of CC and the dependent laws of Deuteronomy (later seventh century),
according to evidence and considerations presented in chapter 12. In any case,
we need not suppose that the composition of CC depends on the establishment
of Ashurbanipal’s library in the mid-seventh century. This library resulted
from the recopying, as well as collection, of extant copies of texts. Thus, preex-
isting smaller temple and/or scribal libraries with copies of LH and a few other
texts may have provided the starting point for CC.16°

The Unity of the Covenant Code

The hypothesis that the whole of CC depends on LH carries the implication that
CC was produced by one author or a group of similarly minded collaborators
in a relatively short period.*® As noted in chapter 1, most scholarship argues
or accepts the view that the work contains different compositional layers or
additions, which have accrued over a rather long period of time and which are
identifiable by stylistic or logical criteria.'’* Yet the similar ordering between
CC and LH logically requires that all the laws in that sequence derive from the
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same use of LH. It is unlikely that several editors at different stages of composi-
tion would have inserted new material following the order of LH. In addition,
it is also likely that the other laws of CC that correspond to LH, though outside
the common sequence, were formulated at the same time. Part 11 shows how
well this nonsequential material has been integrated into the material from the
sequential outline provided by LH; it is not compositionally secondary. It is
further reasonable to assume that the few laws in CC that have counterparts
in other cuneiform collections were also composed at the same time that LH
was used as a primary source; use of these other materials involves the same
techniques of use of sources and textual revision found for the material drawn
from LH.

Part Il looks at the issue of redactional development in exploring the com-
positional logic behind the transformations of CC. It shows that the stylistic
inconsistencies and apparent contradictions in the text are actually the result of
combining laws and motifs from different places within LH or from different
sources and the creative revision of those materials. In many cases, when one
realizes that CC has been composed using sources, inconsistencies in CC that
previously looked like evidence for redactional stratification become evidence
for the dependence of CC on those sources.*’? Chapter 13 reprises the general
evidence for the unity of CC.

Conclusion

To this point, this study has looked at the broad picture of evidence to get a
general sense of the relationship of CC to its cuneiform sources. It has deter-
mined that there is substantial and sufficient evidence that demonstrates that
CC is directly dependent on LH and miscellaneous cuneiform sources and that
this dependence took place in the Neo-Assyrian period sometime between 740
and 640 sce and perhaps close to 700. This hypothesis is the most compelling
explanation for the extensive similarities between CC and LH and other cunei-
form sources now visible. Other explanations, as reviewed and critiqued here,
have operated on a lesser body of data and, therefore, have not needed to be
very concrete. But now the most widely accepted conjecture—that similarities
are due to oral tradition, perhaps augmented by the use of incidental short texts
with one or a few laws—is incapable of making sense of the pervasive similari-
ties between CC and LH. Other theories, such as coincidence, oral transmis-
sion, or mediation through an unknown Northwest Semitic law collection, are
similarly unable to explain the textual similarities.

Unfortunately, we do not have direct evidence—such as a tablet with
Hammurabi’s or other cuneiform laws from lIsrael or Judah dating to the
Neo-Assyrian period, or an Akkadian scribe who is definitively identifiable
as Israelite or Judean—that Israelite or Judean scribes knew LH and other
Akkadian law texts in this period. Perhaps if we did, the question of CC’s
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dependence on Akkadian sources in the Neo-Assyrian period would have
been decided already. Nevertheless, there is considerable indirect evidence that
some Israelite and Judean scribes must have been literate in Akkadian at this
time. Rather than rejecting the possibility that CC’s author(s) could have known
Akkadian, it seems that the similarities between CC and LH become evidence
in this context that, indeed, some Israelite or Judean scribes had a fairly deep
knowledge of Akkadian. We do not need to posit a large number of such scribes
with such abilities. It takes only one, though if one scribe received such an edu-
cation, perhaps a few others were similarly trained. Furthermore, this training
need not have taken place in Israel or Judah; it could have been provided in the
Assyrian homeland. The idea of creating CC could have been born there.

These conclusions about the sources and date of CC set the stage for part 11
of this study, which examines the manner in which CC transformed its sources
to create its new legal text. This provides further evidence for CC’s depen-
dence on cuneiform sources. This examination shows that CC’s engagement
with its sources was not casual but intimate. This precludes a theory that CC
was influenced by way of an Assyrian informant who conveyed the details of
Hammurabi’s and other texts to an Israelite or Judean writer, in summary form
or by the oral performance or recitation of the texts in translation. The writer(s)
of CC knew the Akkadian sources and considered and responded to the details
of their wording. This dependence on Akkadian sources, of course, raises the
question about the nature and purpose of CC.

Appendix: Old Babylonian, Middle Babylonian, Middle
Assyrian, and Neo-/Late Babylonian Copies of LH

This appendix summarizes the textual attestation of tablets of LH in periods
other than the Neo-Assyrian. The Latin sigla are from the lists in Borger, Roth,
and Levinson; the Greek are mine.'”® Less detail is included about these texts
because they are less central to the thesis of this study. However, these data put
the Neo-Assyrian textual evidence in the larger historical context of the use
and attestation of the text.

From the OB period itself (1950-1530 sce) come the main Louvre Stelal™
and fragments of three or more similar monuments that originally had the com-
plete text: d, g, K, Q, R,*® h, M, U. In addition, the OB period attests the fol-
lowing clay tablets: A (original extent: just the prologue, though the tablet is
connected to the laws as part of a series by the catchline umma LU awilam
ubbirma “If a man accuses [another] man,” referring to LH 1; this text has
some small but significant variants to the Stela);'® r (original extent: LH 1 to
c. 68+h; the colophon identifies the content as the simdat Hammurabi “law(s)
of Hammurabi,” which may indicate that the series to which this tablet belongs
did not contain the prologue and the epilogue,'”” but this is not absolutely clear
because the similar title dinani Sa Hammurabi “laws of Hammurabi” is used of
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the series that includes the prologue [LB text C, later]); S (original extent: from
c. LH 68+b to 162; portions of all 12 columns of this tablet are preserved); t
(original extent: it ends with LH 126 and begins before 106, though how much
before is not clear; the colophon identifies this as a second tablet in a series; it
also includes a catchline to LH 127, which begins the next tablet in the series);*"
Y (original extent, if a 10-column tablet, 5 cols. each side: somewhere between
the ranges of LH 119-175 or 132-182); p (original extent: LH 194 or before to
about 275 or after). The following OB texts appear to be short extracts: O (LH
45-47); X (LH 153-158); q (LH 273-277). Fragments u, w, y are unpublished,
and their extent cannot be judged.*’®

After the OB period, only clay tablets are found. For the MB period, the
following texts are attested: V (possibly OB; original extent: LH 145-179; law
147 is omitted; this 10-column tablet is one of the most intact; the colophon
identifies it as a fourth tablet in a series, with series name inu Anum sirum, the
first line of the prologue);** a (original extent: c. LH 170-241). Short extracts:
I (only LH 7);%8 N5489 (perhaps part of LH 1).1%2

The following Middle Assyrian (1500-1000 Bck) texts are attested: E (origi-
nal extent: prologue only); F (original extent: last third of the prologue through
about LH 8; E. Weidner says this “durfte also die zweite Tafel einer Serie gewe-
sen sein, die das ganze Gesetzbuch in Abschrift bot”;* it would take 17 similar
tablets to contain the entire Stela text); G (original extent: LH 1 to c. 13; the
amount of text contained on the tablet would be similar to F); H (only part of
LH 5 remains; too fragmentary to judge).

The following are Neo-Babylonian (1000-625 Bce), probably mostly Late-
Babylonian (625 Bce and thereafter) texts.® | list the manuscripts first because
this expands the lists in Borger and Roth. B (BM 34914), C (BE 35271), W
(VAT 991), Z (VAT 1036), s (U 13622), v (BM 59739), p (BM 54795), y (BM
57873), & (BM 59776), € (Sippar 3/2166, published by Fadhil), and one unpub-
lished prologue text from Sippar mentioned by Fadhil.’® The estimated scope
of each of these texts is as follows: B (original extent: prologue only; Wiseman
allows for it being part of a series; this has significant variations from Stela
| 1-17);%¢ C (original extent: prologue only, but the colophon calls the work
dmalni Sa LUGA]L 'Ha[m]m[u]r[abi] “the laws of Hammurabi,” which indi-
cates it is the first of several tablets containing laws, not just the prologue;*®’ cf.
the colophon to NA text e [see previously]); W (original extent: from LH 147 to
172 or beyond, depending on the number of tablet columns); Z (original extent
is not clear; only LH 171 attested); s (original extent: from c. LH 52-65 plus
several into the missing portion of Stela, a total of about 3 columns of Stela
text; for tablets with a similar amount of text in a series, see MA texts F and
G); v (unpublished and otherwise undescribed; its extent cannot be judged); p
(according to Leichty, this contains “CH § 53 (XV 7-20) 7-14");® vy (accord-
ing to Leichty, this contains “CH 8§ 49f.”);® § (contains end of LH 275 through
277 in the last column of the reverse; Sollberger estimates that this is a quarter
of the text,*® which means the tablet could not have contained the rest of LH
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through law 282; therefore, this is either a scribal exercise or extract, or it is
part of a series whose next tablet would have finished the laws and gone on to
the epilogue; the fragment is apparently from the Late Babylonian period but
written in OB lapidary script on clay);*** ¢ (original extent: prologue only; 8
columns, each with up to 40 short (i.e., stela-length) lines; its colophon gives
the first lines of LH 1, indicating that this tablet is the first of a series; the
colophon further indicates that the tablet was copied, directly or ultimately,
from a stela version of the text, which Fadhil suggests may have existed in the
Shamash temple at Sippar where the tablet was found).



PART I

THE COMPOSITIONAL LOGIC OF THE
COVENANT CODE

This part of the study assumes that CC is dependent directly upon LH and
other cuneiform sources. In essence, it provides a commentary on the whole of
CC from this generative context. It basically seeks to show how CC “got here
from there”—how it retooled its sources to create a new legal and, perhaps
more important, ideological expression. Without doubt, LH for its part is an
ideological document. Its casuistic laws are ensconced in a genre that exalts the
king and exults in him. It will become clear that CC did not fail to take notice
of this intent in its source and imitated it for its own political ends. Therefore,
to read CC simply as repository of law is to misunderstand its goal. And this
would also be to misunderstand its content. CC achieved its ideological aim,
not through compiling its own native legal customs, but by drawing from the
substance of its sources and revising them. Hence it is primarily an academic
work, with a critical bent. It sought out problems—inconsistencies and conun-
drums—and solved them to provide, from its relative point of view, a more
logical and reasonable body of legislation. This correlates with its revision of
the socio-theological depiction of law giving, where it replaced Hammurabi
as law composer with Yahweh as law revealer. CC used the symbols of its
overlords to create an alternate and competitive reality to counter the effects of
Assyrian imperialism.

The description of the compositional logic in this part of the work neces-
sarily involves some speculation. We do not know the mind of CC’s author or
authors, and despite the fact that we can operate on a more empirical basis,
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having in front of us in most cases CC’s source text, we do not know exactly
what auxiliary sources, traditions, or considerations were influential. Part 11
is essentially an act of historical reconstruction, what historians do to cre-
ate a narrative out of disconnected data. The reconstruction pursued here is
really what is attempted in all scholarly analyses, be it an analysis of the dif-
ferences between Deuteronomy and CC or even between one part of CC and
another, where a later text or stratum is thought to grow out of an earlier one.
Nevertheless, we will see certain regularities in the techniques presumably
used in CC’s reconfiguration of the sources. This indicates that we are probably
on the right track in describing the processes involved in the creation of CC.

This being said, we should be aware that the necessarily complex analyses
in the following chapters do not mean that CC actually performed the specific
operations of textual reading and referencing described here to produce its text.
CC was apparently quite familiar with LH and auxiliary sources. A law in CC
that shows influence from multiple Akkadian laws and displays the technique
of cross-referencing from one part of LH to another or to another source may
have been created by an ability to call upon other legal motifs and laws through
an intimate familiarity with the sources. It may not have been necessary for CC
to manipulate and inspect tablets or other texts for every influential motif. The
detailed analysis that follows, therefore, does not seek to definitively describe
the creative process; rather, it seeks to uncover the single or multiple influences
in the various laws. When a law or series of laws has close correlations with LH
or another source, we can imagine that CC has actually referenced its source.
When a law or series of laws has loose associations in isolated motifs, we can
imagine that CC has drawn upon its general knowledge of its sources without
necessarily turning to them.

Chapters 5 through 10 deal first with the casuistic laws. These chapters basi-
cally take the text in order, section by section, as is evident in the titles of the
chapters. Chapters 11 and 12 treat the apodictic laws. These chapters, in contrast
to those on the casuistic laws, approach the apodictic laws by themes because
their topical arrangement, as chapter 3 has shown, is cyclical rather than linear.
The discussions in all of chapters 5 through 12, in addition to describing the
meaning of the laws, pay attention to questions of possible redactional develop-
ment and the academic nature of CC formulations and bring existing critical
scholarship into dialogue with the conclusions of this study.

A perspective to bear in mind as the following chapters proceed is that even
though this part of the study begins with the casuistic laws and devotes several
chapters to analyzing them, they do not have primacy over the apodictic laws.
Chapters 11 and 12 demonstrate that the apodictic laws express the ideological
concerns of the composition more directly than the casuistic laws and therefore
should be viewed as conceptually primary. To focus solely on the casuistic laws
as the essence or heart of CC is an analytic misstep.



Debt-Slavery and the Seduction of a
Maiden (Exodus 21:2-11; 22:15-16)

The Covenant Code’s casuistic laws begin with an extensive series of laws on
the topic of debt-slavery (Exodus 21:2-11). They divide into two parts, verses
2—-6 on a male debt-slave and verses 7-11 on a female, specifically, a daugh-
ter debt-slave. The two parts are nearly equal and symmetrical. Both sections
begin with the conditional conjunction »> “if” (vv. 2, 7) and are followed with
four subcases marked with the subordinate conjunction ax “if” (vv. 3a, 3b, 4, 5;
8, 9, 10, 11). Furthermore, the law about the daughter is structurally and even
conceptually the inverse of that of the male. The law about the male begins with
a case that allows him to go free and ends with one that requires his permanent
servitude; the law about the daughter begins with a case where she is perma-
nently enslaved and ends with one where she goes free.!

This, however, accounts for only part of the creative character of these laws.
As much as the structure, their content is equally a product of compositional
imagination. As this chapter shows, CC took LH 117 as the foundation for each
of the main subdivisions of verses 2—11. But seeing a number of latent questions
in that source law, it added rules derived mainly from other unrelated laws in
LH and, in one case, learned from a law similar to one found in MAL A. CC
thereby created a novel series of laws on debt-slavery that is more compre-
hensive than what is found in Hammurabi’s legislation. This revision and the
placement of the slave laws reflect a goal that goes beyond a desire merely to
write law.
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The Basic Laws (21:2, 7)
The initial verses of the two subsections of the debt-slave law (21:2 and 7) are

legislatively parallel, each setting down similar yet alternate cases.? These two
verses are based on LH 117:3

Exodus 21:2, 7 LH 117

2If you acquire a Hebrew slave, he If an obligation has come due for a
shall work for six years. In the sev- man, and he sells his wife, son, or
enth he shall go free, without further ~ daughter, or he gives any (of them)
obligation. (alternatively: he surrenders him-

e self)* for dependent debt-servitude,
If a man sells his daughter as a slave-  they shall work in the house of their
woman, she shall not go free as male buyer or creditor for three years. In
slaves go free. the fourth year their freedom shall
e be effected.
XY NYaW 7297 20w WW 2y 72V mpn v3? - Summa awilam e’iltum isbassizma
oI won?  asdassu marasu g marassu ana
... kaspim iddin i liz ana ki83atim ittandin
NRYI RXN RY 7987 102 DX WX 1o 2017 Salas Sanatim bit SayimaniSunu u
o7avn kaSisisunu ippesa ina rebdtim Sattim
andurardunu isSakkan

CC keeps the essential formulation of the protasis from LH 117 for verse 7:
“If a man sells his daughter” (\n2 n& w°K 19> °21) vis-a-vis “If...he (a man)
sells his daughter” (Summa...marassu ana kaspim iddin). It made a signifi-
cant alteration, however, in verse 2 by converting an idiom meaning “to sell”
(ana kaspim nadanum; literally, “to give for silver”)s with a third-person verb
to a second-person form of the verb “to buy” (71p).8 CC’s revision in verse
2 sought to provide a bridge to the preceding altar laws in 20:24-26 (on the
originality of the altar laws, see later in this chapter and chapters 11-12).7
These laws have a second-person singular formulation directed at the national
community.® Use of a second-person verb in 21:2 continues this audience of
address. Furthermore, the use of a verb of acquisition in 21:2 instead of sell-
ing allowed the law to be addressed to the economically able and thus the
presumed majority in society, rather than to the weak and minority members
of society. To begin the law with “if you sell yourself” might send the wrong
political message, especially at the beginning of the casuistic laws. As we
will see, CC is concerned about political messages. The revised formulation
of 21:2, addressed to the whole community, further acts as a heading to all
of the casuistic laws in 21:2-22:16 and orients them to this audience, even
though those laws, for the most part, have the third-person style of cuneiform
case law. The occasional use of the second person in CC’s casuistic laws is
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generally for emphasis and is consistent with the communal orientation of the
introductory second person in 21:2.°

Even though LH 117 does not use the verb to buy in its protasis, the Akkadian
law still provided a stimulus for this verb in 21:2. The apodosis in Hammurabi’s
law speaks about a “buyer” (3ayimanum) in whose house the debt-servant
works. Thus LH presumes an act of buying that complements the sale—the
actions are two sides of the same transactional coin. CC has chosen to front
the concept of buying in 21:2 so that it could orient the law to its audience, as
described before.20

Other laws in LH may have influenced CC’s verb choice. The protases of LH
278-280 describe the acquisition of a slave in terms similar to CC’s wording:
“If a man buys a male slave or female slave” (Summa awilum wardam amtam
iSam/iStam; LH 280 is cited in full later). Though these laws appear at the end of
the collection, far from LH 117, they were probably known to CC, given other
influences from the group of slave laws in LH 278-282. As we will see later,
LH 282 lies squarely behind verses 5-6. Moreover, LH 280-281 may have
also provided further contextual material for some of the details in verses 5-6.
Given CC’s knowledge of these concluding slave laws, one can imagine that
the noun 8ayimanum “buyer” in LH 117, the same root at the verb $amum “to
buy” in LH 278-280, provided a conceptual cross-reference to and justification
for using the basic idiom “if a man buys a slave” from LH 278-280, though
with conversion of the verb to second person. That CC could use the chattel-
slave laws of LH 278-282, along with the debt-servant legislation of LH 117, in
the same prescription is due to CC’s conflation of laws about the two types of
enslaved persons elsewhere in its legislation (discussed later and in chapter 6).1

Some have suggested that the protasis in 21:2 originally had a third-person
verb (“If a man sells himself...” wx 222> >3 or “If a man acquires” v R mp> )%
and that this was later changed to a second-person formulation with the pre-
sumed addition of the altar laws in 20:24-26.* The evidence of the present
study demonstrates that this textual development is unlikely. The altar laws
were part of the original formulation of CC. These laws depend on the injunc-
tive style and sequence of themes in the exhortatory block of the epilogue of
LH and also reflect the emphasis on cultic matters found in the prologue, as
described in chapter 3. It is reasonable to assume that everything in CC that
depends on LH for its structure, themes, or wording derives from the same
basic compositional act (see chapters 4 and 11). Therefore, both the altar and
debt-slave laws must have arisen together.

The change of verb from sell in LH to buy in CC’s verse 2 brought with it
the designation of the acquired person as a “Hebrew slave” (>7ay 72v).% The use
of the term slave (7av) is partly the result of CC’s conflation of chattel-slaves
and debt-servants in LH (see chapter 6). CC uses the term to refer to both types
of subjected individuals. Our immediate concern is the adjective “Hebrew.”
A number of scholars have argued that this is to be connected with the term
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hab/piru found in various cuneiform texts from the second millennium Bce.*
In these texts, the term refers to persons of a socially marginal group. Persons
so designated at Nuzi, for example, could enter into service contracts to gain
economic security in a way similar to the arrangements described in 21:2—6.
Connecting the adjective “Hebrew” with sab/piru would allow seeing the bib-
lical term in CC as a reference to impoverished foreigners on the margins of
Israelite/Judean society, a specific class of impoverished or marginal people
within Israelite/Judean society, or the poor within Israelite and Judean society
in general, depending how the comparative evidence is applied. A socioeco-
nomic interpretation along these lines is actually very attractive for the thesis
of this study. The “Hebrew,” defined in one of these ways, would complement
the various classes of the poor mentioned in the final apodictic laws, including
the immigrant, widow, and orphan (22:20-21; 23:3, 6, 9, 11, 12).

It is doubtful, however, that the Hebrew gentilic adjective is anything other
than a description of the native nationality of the slave.’® Its use has become
necessary with the shift of the verb from sell to buy. The term 72y in CC,
left undefined, could refer to a debt-slave or a chattel-slave (see later). If the
adjective were omitted, the law would require the release of any slave, includ-
ing chattel-slaves.'” The adjective limits release to slaves of the same ethnic
group as the native buyer, meaning that these are temporary debt-slaves. The
adjective also means that the legislation allows otherwise for the permanent
holding of chattel-slaves, presumably of foreign origin. This is consistent with
the source law, LH 117, where the debtor and creditor are presumably from the
same national group. This argument demonstrates further that the adjective
cannot be considered a later addition, as thought by some.®

The case about the daughter in verses 7-11 supports this understanding. The
father and the daughter whom he sells presumably belong to the same social
group to whom CC’s laws are generally addressed, namely, the people of Israel.
The parallelism between the cases of verses 7-11 and 2—6—note especially the
phrase “she shall not go free as male slaves do” (v. 7) that draws a correspon-
dence between the two laws—indicates that the ethnicity and social status of
the male slave must be the same as the father and daughter in verses 7-11. This
points to a meaning “Israelite” for the adjective “Hebrew” in v. 2. The reason
why v. 7 does not include the adjective “Hebrew” for the daughter is because
her ethnicity is clear by the description that she is sold (12n) by her father. If the
wording were like v. 2, then we would expect the gentilic adjective (e.g., “If you
acquire a Hebrew female slave....”)

The date of CC also leads one away from a sab/piru hypothesis. The con-
nection with this term has been facilitated by the assumption that CC is early.*
This study sees CC as significantly later, perhaps only a generation prior to
Deuteronomy, which itself dates to the seventh century sce. Deuteronomy
appears to use the adjective in a nationalistic sense in its debt-slave law, which
is based on CC: “If your brother—a male or female Hebrew—sells himself to
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you...” (...m12yn R "2y AR 72 op° %d; 16:12). Deuteronomy presumably
maintains the meaning of the term in CC.

That a2y in CC is an ethnic reference is indicated further by usage else-
where in the Bible, where the term refers to members of the Israelite and
Judean national group and their ancestors.?® Although some appearances of
the term seem to denote people living on the margins of society or of a lesser
class (e.g., Gen 14:13; 39:14; 41:12),% the context of many of these cases shows
that it marks ethnicity, not a socioeconomic status. It applies to the people of
Israel and Judah but also includes the earliest traditional ancestors, including
Abraham. CC may have chosen the term for its archaizing force, much like the
term chieftain (x>w3) for the king in 22:27. This suits the pseudonymous intent
of CC, to portray the law collection as a revelation spoken by Yahweh to Moses
early in Israel’s history.

Though CC alters the protasis of verse 2, as observed previously, its apodo-
sis in verse 2afb follows the same basic formulation as LH 117, which says that
the individual works for X years with freedom granted in the next (read left to
right):

Six years he shall work in the seventh he shall go free,
without further
obligation

oY ww 720 nyaway DI "Wwon> R¥°

three years in they shall work. in the fourth year  their freedom shall

the house of be effected
their buyer or
creditor

Salas ippesu ina reb(tim Sattim  andurarSunu
Sanatim bit isSakkan

SayimaniSunu

u kasissunu
Of particular note is that verse 7a, the protasis of the daughter law, along with
verse 2apb, the apodosis of the male debt-slave law, represents the entire core
formulation of LH 117: “if a man sells [family member], he shall work X years
and receive freedom in year X + 1.” This is similar to other correlations between
CC and LH, such as in the goring ox law, which preserves core legislation and
wording from LH, but embellishes it and thereby transforms its sense.

The major change in the apodosis of verse 2 is lengthening the period of ser-
vitude to six years—double the period found in LH—with a grant of freedom
in the seventh.? This change was probably made to accord with the numerical
pattern of the laws about seventh-year produce and seventh-day rest in the final
apodictic laws (23:10-11, 12).22 One might even go as far as to say that this
reconfiguration is partly a function of making Yahweh the author of the laws,
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imposing divine sacral time on the periodicity of debt-slavery.?* The syntax of
those laws closely follows that of the debt-slave law in 21:2, and hence that of
LH 117:

21:2b  Six years he shall work; in the seventh he shall go free without further
obligation.
DI OWHN? RYY NYIW 738° DI W
23:10-11 Six years you shall sow your land and gather its produce; the seventh
you shall let it drop and leave it.
TNWLN TI0AYD NYIAWM INRIAN DX NOORY TXIN DR YN DI W
2312 Six days you shall do your work; on the seventh day you shall rest.
NIWN SY 2w oY TWYA TWYN 00 Nww

The major difference between the formulation of 21:2 over against 23:10 and 12
is that 21:2 has a protasis that sets up the condition for the apodosis. The laws of
23:10 and 12 are apodictic regulations—effectively apodoses without precon-
ditions set up by protases and with second-person formulation. This similarity
is an indication that the two styles are not as incommensurate as is generally
argued. In any case, there is a reciprocal relation between 21:2 and 23:10-12:
the seventh-year and seventh-day laws influenced the time limit for debt servi-
tude, but the syntax of the debt-servitude law, based on LH 117, influenced the
syntax of the seventh-year and -day laws. In view of this, one may wonder if the
language and syntax (though not the custom) of the Sabbath laws in the Bible
(as in the Decalogue: “six days you shall work...but the seventh is a Sabbath
for Yahweh™) ultimately go back via CC to the syntax of Hammurabi’s debt-
servant legislation. If not, one has to imagine that native idiom here intersects
with Hammurabi’s prescription for the duration of debt-servitude.?® For the
connections between the debt-slave and seventh-year and -day laws in regard
to the theme of poverty, see later in this chapter on the position of 21:2-11 in the
casuistic laws and chapter 11.%6

LH 117 contains some details about the economic situation behind servitude
not found in Exodus 21:2-11. It says that a financial obligation (e’iltum) has
come due for a man (literally, it “seized” him)?” and that a man sells his family
member to a buyer or gives them (or surrenders himself) for kis8atum to a per-
son called a kaSiSum. The case described by selling to a buyer may be a simple
case of distraint (nip(tum), as presented in LH 116.% A case of ki$Satum may
be similar but involve a more severe type of servitude, a servant-master rela-
tionship instead of a simple debtor-creditor relationship.?® CC lacks such detail.
Nevertheless it is reasonable to think that CC presumes a case of indebtedness,
the assumption of the analysis to this point.>® When CC takes over and revises
the legislative detail of LH 117, it does not introduce data that point to a differ-
ent economic dynamic.

The laws about the poor in the first string of the final apodictic laws (22:20-
26) may provide commentary on the situation in 21:2-11, especially when they
are recognized as arising from the same compositional process.®! They prohibit
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acting “like a creditor” (7w1>) when making what can be understood as a sub-
sistence loan to the poor (22:24a). This is glossed by the prohibition not to exact
interest (v. 24b). Debt-slavery in 21:2-11 can be viewed as arising from default
on such loans. Indeed, the poor listed in 22:20-26—the immigrant, widow,
orphan, one who must take a subsistence loan, and one who has nothing to
give as a pledge save a garment—are individuals one catastrophic event short
of falling into debt-slavery. Thus the laws about the poor in string | (22:20-26)
are conceptually connected to the laws about debt-slavery in 21:2-11, as are the
laws about the poor in string 11 (i.e., 23:10-12). The significance of placing laws
on the poor at the beginning of the strings and at the beginning of the casuistic
laws is discussed later in this chapter.®

Exodus 21:2 shows a number of other minor variations with respect to LH
117, two of which require comment here. The phrase describing the grant of
freedom in the two clauses is different. CC says that the person “in the sev-
enth (year) goes free (*won? x¥°).” Along with the argument that the adjec-
tive “Hebrew” is to be defined by jab/piru, some have thought that the term
swon “free” refers to a particular class of persons, who have a particular status
or economic obligations, suggested by the term Aup3u in second-millennium
cuneiform documents from Mesopotamia, Syria, and the Amarna texts.® But
this sociological interpretation does not fit other cases of the Hebrew adjective
where it apparently means simply “free.” The adjective indicates separation or
independence in Isaiah 58:6; Psalm 88:6; and Job 3:19; 35:5.34 Furthermore, the
sociological interpretation does not fit the verb and noun from the same root
found in Leviticus 19:20, which refers to an act or state comparable to redemp-
tion. This releases the slave-woman (described as a nnow) from servitude. As
in the case of the adjective 12y “Hebrew,” the distance of CC from the sec-
ond millennium also makes an interpretation of *wsn based on the sociologi-
cal picture of that earlier period less likely. If a cuneiform text should guide
the interpretation, it should be the phrase “their freedom shall be effected”
(anduraSunu is8akkan) in LH 117. Being *war is like obtaining andurarum. The
use of Hebrew 7117 in Jeremiah 34:8, 15, 17, the cognate of andurarum, along
with >wan there (vv. 9-11, 14, 16), shows the comparability of the terms, apart
from an argument for CC’s dependence on LH 117.

Though the meaning of CC’s description of freedom is similar to that in LH,
its specific formulation may heighten the agency of the debtor.®® The release
described passively in the Akkadian can be understood to come about by the
action or decision of the creditor or an undescribed process. In CC, the debtor
is the subject of the verb of separation. It looks as though he can merely walk
away. Moreover, the agency of the slave in CC in the release clause can also
be read to contrast with the agency of the creditor introduced in the protasis:
“you,” the creditor, “acquire,” but “he,” the slave, “goes free.”%

CC adds the phrase “without further obligation” (oan) at the end of its basic
law in verse 2. This does not contradict LH. CC may have added this to empha-
size the finite obligation in contrast to the added possibility of permanent



130 The Compositional Logic of the Covenant Code

slavery that is raised in the next verses. There is no continuing economic obli-
gation that might give the creditor reason for keeping the debt-slave in custody.
Permanent servitude must be wholly the Hebrew’s choice made on an entirely
different basis—that is, love of his master and family (see vv. 4-6).%

The Daughter Debt-Slave and Seduction Laws
(21:7-11; 22:15-16)

Although the apodosis of the male slave law in 21:2 follows the syntax and pre-
scriptive essence of LH 117, as noted before, the apodosis of the female slave
law in verse 7, “she shall not go free as males slaves do,” has no counterpart
in LH.% This stricture, along with the isolation of a law regarding a daughter
alone, rises from a problem inherent in LH 117. Though the Akkadian law
does not define the status of a daughter who is sold to pay off a debt, only a
daughter under the full control of her father would qualify as a candidate. This
would chiefly be, from a default perspective, an unbetrothed daughter, though
a divorced or widowed daughter who has returned to live with her father might
also be a candidate. In contrast, a betrothed daughter and, obviously, a mar-
ried daughter could not be surrendered by their father as they are attached
legally to other men.*® But if an unbetrothed daughter entered into servitude,
especially for a period as long as six years, as CC has written the prescription
for the male in verse 2, her creditor would probably take advantage of her
sexually.*

CC presumably recognized this problem and imposed a solution based on
MAL A 55-56 (or at least laws similar to these from an unknown collection;
for MAL A as a possible source for CC, see chapter 4):4

S[1f a] man seizes a maiden by force and rapes her—a maiden [who lives
in the house of h]er father [...] who is not asked for,* whose [wom]b(?) is
not opened, who is not married, and against whose father’s house a claim
does not exist—whether in the middle of the city, in the open country,
at night in the street, in a grain-store, or in a city festival—the father of
the maiden shall take the wife of the one who had intercourse with the
maiden and give her for raping. She shall not return to her husband. He
takes her. The father shall give his daughter who had intercourse to the
one who had intercourse with her in marriage-like dependent protection.
If he does not have a wife, the man who had intercourse shall give to her
father threefold the silver that is the price of the maiden. The one who had
intercourse with her shall marry her. He shall not constrain/reject (?) her.
If her father is not willing, he shall receive the threefold amount of silver
for the maiden and give his daughter to whomever he desires.

%If the maiden gives herself to the man, the man shall swear (to this
effect). They shall not approach his wife. The one who had intercourse
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shall pay the threefold amount of silver that is the price of the maiden.
The father shall do with his daughter as he desires.

S[Summa a’'7]lu batulta [Sa ina bet a]biSa [usbu]tani [ ...] $a la atarriSani
[pus]ga(?) la patteatani la apazatani u rugummana ana bét abisa la
irSiani a'7lu lz ina libbi ale la ina sére li ina maSe ina rebete |z ina bet
garite lz ina isinni ale a'7lu ki da’ane batulta isbatma umanzi’Si abu Sa
batulte asSat na’ikana $a batulte ilagge ana manzu’e iddansi ana mutiSa
la utarsi ilaggeSi abu marassu nikta ana na’ ikaniSa ki ajuzzete iddansi
Summa asSassu lasSu SalSate kaspe $im batulte na’ ikanu ana abiSa iddan
na'ikansa ighassi la isammaksi Summa abu l@ hadi kaspa SalSate Sa
batulte imajhar marassu ana $a padizni iddan

§umma batulta ramanSa ana a’ile tattidin a’7lu itamma ana a$SitiSu
la iqarribaz SalSate kaspe S§im batulte na’ikanu iddan abu maras[su] ki
hadiazni epp[as]

According to these laws, a man who has forced or persuaded an unbetrothed
virgin to have sex with him must marry her.* Employing the logic of such leg-
islation, CC telescoped the affair and prescribed directly that the creditor (or
his son) is to marry the daughter.*

That MAL A 55-56 or similar laws were a consideration for CC is evident
in its inclusion of a version of the law in 22:15-16:%°

22151f a man seduces a maiden who is not betrothed, and he lies with her,
he shall acquire her as a wife by paying the bride price. If her father
refuses to give her to him, he shall (still) weigh out silver as the bride

price of maidens.
IR7 OR WRD 17 73770 972 TRY 2001 AWK K WK 79902 WOR 70D 0N
NN 7720 YPWw 02 17 007 AR IR

CC placed its seduction law near the end of its casuistic law not merely because
it deals with compensation for damaged property, the theme of the immediately
preceding verses (21:37-22:14).6 It is placed there because it comes from a
source other than LH and is therefore given a subsidiary location in the col-
lection. CC includes only the case of seduction (= MAL A 56) because the
creditor’s sexual conquest of the woman would probably be through persuasion
and not overt force. CC reduced the penalty, probably because turning the wife
of the rapist over to the victim’s husband for raping was a form of vicarious
punishment, which CC otherwise rejects.* It also rejected a threefold payment,
since this is a replacement for a case where the assailant does not have a wife to
be given for raping. Moreover, that CC is concerned to provide the basis for its
law about an unbetrothed daughter given in debt-slavery in appending 22:15-16
explains why CC does not include other laws about illicit sexual intercourse,
such as adultery and rape.“® The derivation of 22:15-16 from an apparent cunei-
form source, its providing a justification for 21:7-11, and the logic explaining
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its placement outside the main template provided by LH demonstrate together
that it is original to CC’s basic composition.® That is, its subsidiary position
with respect to the primacy of the template provided by LH ties it to the com-
positional act that involves the use of LH.* In other words, it is not an addition,
only a footnote.

MAL A 55-56 can apply analogically to the woman of 21:7-11 because she
has a status of a slave wife.5! Her relationship to the creditor is not stated or
even implied in the basic law of verse 7, probably because the following verses
allow her to marry either the creditor (vv. 8, 10-11) or his son (v. 9). That she
is a wife to one or the other of these males becomes visible only in the ensuing
verses, which speak of the creditor designating the woman for himself or for his
son (vv. 8-9, to be explained later) and of the creditor taking another woman
in marriage, implying that the creditor has a similar relationship to the first
woman (vv. 10-11). Yet the woman, though a wife, is in a state of servitude.%
This is indicated by her being sold and the description of her status by virtue
of this transaction “as a slave woman” (7nx?; v. 7).5 The law also speaks about
her going free or not going free: when she enters the relationship, she is not to
be freed as male slaves (v. 7b); if her husband/creditor does not support her,
she may leave, described with the verb for the release of slaves used in verses
2-6 and 26-27 (v. 11). These are concerns only if she is a slave. In addition,
her creditor is called her master (j7x; v. 8), the same term used of the master of
the male slave in verses 2—6. The main evidence that others adduce for think-
ing that the woman is a free wife is the rule in verse 9 that she is to be treated
“according to the rule for daughters” when given to the creditor’s son. But, as
we see later, this does not mean that she is free; it is a prohibition against the
father-in-law’s incest with the daughter-in-law. When married to the son, the
woman is still a slave, a reason that the creditor might think he could still have
sex with her.5* Further, CC has conflated chattel- and debt-slave legislation and
categories in its other slave laws (primarily visible in 21:20-21, 26-27). These
laws refer to a male slave and female slave together (72v and nx). It is reason-
able that these two terms include the male debt-slave of verses 2—6 and the
female debt-slave of verses 7-11. If, for example, the creditor-husband were to
hit his debtor’s daughter taken as a wife and put out her eye or knock out her
tooth, the law of 21:26—27 would apply, and she would be released—an auto-
matic divorce, as it were.

The sale of a daughter as a slave wife in 21:7 is handled differently from the
procedure in 22:15-16. The surrender of the daughter in 217 is initiated by the
father as opposed to arising from seduction. Therefore, the possibility of the
father’s refusal does not apply in verse 7. Furthermore, verse 7 does not require
the payment of a bride-price as does 22:15-16. Remission or partial remission
of the debt would probably have been considered the payment of this sum.
Perhaps CC thought that the loan amount to be amortized was greater than
the bride-price, and that the woman’s work and bearing of children as a “slave
woman” (7nx) would balance the accounts. Verse 8 hints at this by requiring a
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redemption payment if the daughter turns out to be displeasing to the creditor.
That is, when the bride-price is subtracted from the debt amount, the debtor is
still in debt and must still pay to get his daughter out of servitude. Verses 10-11
indicate that this redemption payment is due even after the creditor has sexu-
ally used her. These verses say that if the creditor-husband does not support
her, she goes free “without (payment of) silver.” This implies the alternative,
that if the creditor does properly support the woman—and, again, after he has
used her sexually—a monetary payment would be due, were she redeemed. A

financial obligation still exists even after consummation.

The Supplementary Male Debt-Slave Laws (21:3—6)

After creating the basic laws in 21:2 and 7 on the basis of LH 117, CC supple-
mented each (in vv. 3-6 and 8-11) with material from other places in LH. In
the male slave law, verses 3—6 were created by a combination of materials and
considerations from LH 117, 119, 175, and 282:

Exodus 21:3-6
3If he came in by himself, he shall go
free by himself. *If he is the husband

of a woman, she shall go free with him.

4If his master gives him a woman and
she bears him sons or daughters, the
woman and her children shall belong
to her master, and he (the male debt-
slave) shall go free by himself.

SIf the servant should say, “I love my
master, my wife, and my children; |
will not leave,” Shis master shall bring
him to the God, and bring him to the
door or the doorpost. His master shall
pierce his ear with an awl, and he
shall thus work for him indefinitely.

LH 117, 119, 175, 282

17 If an obligation has come due for
a man, and he sells his wife, son, or
daughter, or he gives any (of them)
(or: he surrenders himself) for depen-
dent debt-servitude. ...

1191f an obligation has seized a man
and he sells his slave-woman who
has borne him children, the owner
of the slave-woman shall weigh out
the silver that the merchant weighed
out and effect the release of his
slave-woman.

5| a palace-slave or a slave of a
commoner marries a woman of the
awilum-class and she bears (him)
children, the owner of the slave has
no claim of slavery on the children of
the woman of the awilum-class.

282|f a slave should to his master say,
“You are not my master,” he shall
prove that he is his slave and his
owner shall cut off his ear.
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The Compositional Logic of the Covenant Code

W8umma awilam e’iltum isbassiama
asSassu marasu & marassu ana
kaspim iddin # liz ana kissatim
ittandin. ..

188umma awilam e’iltum isbasszma
amassu Sa mari uldzSum ana kaspim
ittadin kasap tamkarum iSqulu bél
amtim iSaggalma amassu ipartar
Summa |z warad ekallim i |
warad muskéenim marat awzlim
thuzma mart ittalad bel wardim ana
mari marat awilim ana wardztim ul
iraggum

2825umma wardum ana bélzsu ul belr
atta igtabi kima warassu ukansizma
belSu uzunsu inakkis
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We will move in reverse order in considering these laws, as the most capti-
vating modification of material from LH is found in verses 5-6. These verses
share four points of similarity with LH 282, in essentially the same order:%
(@) The protases begin with the introduction of the slave’s speech. Although the
verb in the Akkadian is at the end of the clause, after the slave’s declaration,
the prepositional phrase of address to the master (“to his masters” ana béliSu)
is still initial. (b) Next come citations of the slave’s legal declaration, which
refers to “my master” and describes the slave’s relationship to him.% (c) After
this, the texts refer to a judicial process, bringing the slave to the God to define
his slave status or otherwise prove his slave status. (d) Finally, the slave’s ear is
mutilated—pierced or cut off—symbolizing the relationship of the slave to the
master.> The similarity of the two laws is patent. CC has conceptually inverted
the text, replacing rejection with love and fealty.

That LH 282, which deals with a chattel-slave (Akkadian wardum), could
be brought to bear on a debt-slave is reasonable, given CC’s general conflation
of debt-slave and chattel-slave legislation from LH (again, see chapter 6). That
LH 282 was influential is further suggested by other possible influences from
the final block of slave laws in Hammurabi’s text (LH 278-282). This chapter
noted earlier that the phrase “if a man buys a slave” found in LH 278-280 may
have provided a model for the verb buy (73p) in verse 2. The requirement of
verse 6 that “his master shall bring him to the God (o°7%x7), and bring him to
the door or the doorpost” may have also been fueled by the next law, LH 281:

21 they (male or female slaves purchased according to LH 280) are
natives of another land, the buyer shall declare before the god how
much silver he weighed out (for them). The owner of the male-slave or
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female-slave shall give to the merchant (= the buyer) the silver that he
weighed out (for them) and shall effect the release of his male-slave or
female-slave.

Summa mari matim Sanztim Sayimanum ina mahar ilim kasap iSqulu
igabbima bél wardim # liz amtim kasap iSqulu ana tamkarim inaddinma
liz warassu liz amassu ipatrar.

According to this law, judicial processes determining the ownership of slaves
occur “before the god” (ina magar ilim). Both CC’s and Hammurabi’s descrip-
tions use a nonspecific designation for the deity.

This last point of correlation is connected with the description of other judi-
cial declarations in CC and LH and ultimately pertains to the locale of the ear-
piercing rite described in verse 6. LH contains a number of laws that require
deposition of legal facts “before the deity” (mapar ilim, with or without the
preposition ina): witness testimony (LH 9), a description of lost or stolen prop-
erty (LH 23, 120, 240), proof of misappropriation or lying about misappropri-
ated property (LH 106, 126), and disavowal of responsibility for loss of an
animal (LH 266). CC’s deposit laws also require similar depositions, which are
performed upon going to and in connection with “the God” (2°n2x[7]). When
a thief is not found, a custodian is to “approach the God (2°n>x7) (to deter-
mine) whether or not he misappropriated the property of his fellow” (22:7).
This is followed by a general law that in any case of property dispute, “the
claim of both of them [the disputants] shall come to the God (a°137%:7). He whom
God (o°n2x) convicts shall pay twofold to his fellow” (v. 8). In the next law, a
shepherd and a man whose animals had died, been injured, or taken away by
predators share in “an oath by Yahweh... (to determine) whether or not he mis-
appropriated the property of his fellow” (v. 10; on the appearance of “Yahweh,”
see later). Chapter 9 shows that CC’s legal declarations in the deposit laws are
influenced by the similar requirements in Hammurabi’s deposit laws (LH 120,
126, in connection with LH 266 and 23). This provides context for supposing
that the procedure “before the god” in LH 281 has influenced the requirement
to bring the slave “to the God” in Exodus 21:6.

But neither Hammurabi’s majar ilim laws nor CC’s corresponding o°178[71]
laws indicate where the legal declarations occur. CC’s laws generally include
verbs of movement to or toward “the God” (21:6; 22:7, 8, 10), indicating that
it is in some other place, but the prescriptions do not indicate expressly where
this is. Hammurabi’s laws are even more cryptic. They do not even have verbs
of motion but say only that the performances are “before the god.” Evidence
apart from of LH indicates that (ina) majar ilim, however, can mean at a shrine
or temple.®® LE 37 contains a law about making a legal declaration concerning
theft of property in a case of deposit. It reads:

LE37If a man’s house has been looted, and the property of the house owner
is lost along with the property of the depositor who gave (property) to
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him (i.e., the house owner), the house owner shall swear to him an oath
at the gate of (the god) Tishpak: “My property was indeed lost with your
property. | have not committed maliciousness or dishonesty.” He says
(thus) to him. He no longer (therefore) has any (claim) against him. (See
pp. 248-249 for the Akkadian.)

Here the oath by which the custodian declares his innocence occurs at Tishpak’s
shrine. It also uniquely refers to a deity by name, which reminds one of the
mention of “Yahweh” in Exod 22:10. It cannot be argued, given present evi-
dence, that CC knew LE 37 in particular (see chapter 4), but it may have known
of other similar descriptions of judicial performances taking place at a sanctu-
ary or temple in Akkadian documents or learned about these from discussions
with scribal teachers.

The wronged-man passage of the exhortatory block of the epilogue may
have also had an influence on the prescription of judicial procedures at a sanc-
tuary in CC. This passage counsels a person in need of judicial aid to come to
Hammurabi’s statue and stela at the Esagil temple to have his case explained:
“May a wronged man who has a case come (lillik) before the statue of me the
king of justice. Let him have my inscribed stele read to him. Let him hear
my treasured words. Let my stele reveal to him his case. May he examine his
case. May he calm his heart.” This does not describe the adjudication of a case
or a formal legal process, but it reflects the notion that the shrine or temple,
particularly where sovereign’s cult symbol is located, is the place for resolv-
ing legal difficulties. CC as a reader of LH could see this as commentary on
the magar ilim laws in LH, defining where these occurred. A specific point of
influence from the wronged-man passage may be in the verbs of motion in CC’s
various laws about sanctuary adjudication: 22:7 (“the owner of the house shall
approach [21p1] the God”), verse 8 (“the word of the two of them shall come
[x2°] to the God™), 21:6 (“his master shall bring him [w»x1] to the God and he
shall bring [w>xm1] him to the door or doorpost™).

The asylum law provides another case where judicial actions are performed
at the sanctuary. It prescribes: “I will appoint a place whither he may flee (o1°)”
(21:13). The “place” here is the sanctuary, and like the other passages, the verse
describes travel to the sanctuary. This develops an abbreviated rule in LH 207
that requires an oath of inadvertence (cf. LH 206) but says nothing specific
about the place where this oath is made. CC tells us where and in what context
such a determination of intent occurs. According to its rule, a deliberate killer
is to be taken from the altar and executed, while an inadvertent killer would
pay indemnification to the victim’s kin according to the talion law of 21:23b
and then go free (for this argument, see chapter 6). Understood thus, the asylum
law is really just another case of a procedure performed in connection with “the
God.” It confirms the interpretation that the other judicial performances in CC
in connection with “the God” occurred at the sanctuary.

LE 37, cited previously, also helps clarify whether the two phrases in verse
6a are the result of redactional development. This half verse describes two
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locales to which the slave is brought: “(v. 6ac) his master shall bring him to the
God, (v. 6ap) and he shall bring him to the door or the doorpost.” It has been
argued that the second clause is a post-Deuteronomic addition that seeks to
secularize the law by moving it out of the sanctuary.5® But as we have seen, LE
37 places the judicial oath not only at a sanctuary but also specifically at the
“the gate (bab) of Tishpak.”¢* CC corresponds in mentioning both the god and
a door or passageway. The redundancy in CC’s formulation may stem from its
use of two different sources. Laws from LH, and perhaps LH 281 in particular,
which requires judicial performances “before the god” for slaves, influenced
the first clause in verse 6aa. Then another law, with a judicial description as
in LE 37 and that mentioned a doorway, motivated the addition of the second
clause in verse 6ap. Alternatively, the mention of the doorway may have arisen
independently of a source to explain the mechanics of how the slave’s ear is
pierced at the sanctuary.

One trigger for the use of LH 282 and the judicial procedure “before the
god” in LH 281 to formulate verses 5-6 may have been the idiomatic connec-
tions between LH 117 and LH 280. This law, cited here, sets up the context for
LH 281, cited previously:

2801f a man purchases a male-slave or female-slave of a man in a for-
eign land, when he is traveling about in the land the owner of the male-
slave or female-slave recognizes his male-slave or his female-slave, if the
male-slave or female-slave are natives of the land, their freedom shall be
effected without (payment of) silver.

Summa awilum ina mat nukurtim wardam amtam Sa awilim iStam
ingma ina libbi matim ittalkamma bel wardim @ lz amtim liz warassu
i lz amassu ateddi Summa wardum u amtum Sunu mara matim balum
kaspimma andurarsunu isSakkan.

This law uses the phrase “their freedom shall be effected” (andurarSunu
i88akkan), found in LH 117. The expression in LH 117 could have carried the
attention of CC’s author to the final slave laws, which then allowed the creative
adaptation of LH 282 in verses 5-6 and the use of other motifs in the final slave
laws at various places in verses 2 and 6.

The concluding slave laws of LH may have also influenced motifs in the
female slave law (vv. 7-11). The clause describing release in LH 280, “their
freedom shall be effected without payment of silver” (balum kaspimma
andurarSunu isSakkan), is similar to the phrase “she shall go out without obli-
gation, there is no silver (due)” (qo> "X oan 7R¥™) in verse 11. The idiom “to
buy...in a foreign land” (ina mat nukurtim...8&mum) in LH 280 is similar to
the phrasing “sell...to a foreign people” (qon...»51 ay?) in verse 8. And the
final clause in LH 281, “he shall effect the release (by redemption) of his male
slave or female slave,” is similar to the requirement of allowing redemption of
a female slave in verse 8 when she displeases her husband/owner. The verb for
release used here is patarum, also used in LH 119, to be discussed later.
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A last issue for discussion in connection with verses 5-6 is the final phrase
“he shall serve him indefinitely” (o> i7231). This language may come from
native, and ultimately, Canaanite tradition. This phrase in CC, which uses a
verb and an adverbial phrase, is rendered with the noun phrase o>w 72y “per-
petual slave” in Deuteronomy 15:17.%2 This wording, Deuteronomy’s phrase in
particular, has a parallel in the Ugaritic Kirta text: “Message from King Pabil:
Take silver and yellow gold, a yd of its place, and perpetual slaves (‘bd ‘Im),
charioteers(?), chariot-horses from (?) stables, (and) children of female-slaves
(bn amt).”®® Note that CC has not only used terminology akin to the Ugaritic
‘bd “Im but also in its seventh-day law (23:12) used the term “son of a female
servant” (7nx 12), also found the Ugaritic passage (bn amt).6* Both of the terms
in the Kirta text refer to chattel-slaves, not debt-slaves—it does not make sense
that Pabil offers Kirta debt-slaves that happened to have become permanent
slaves or that the children of female slaves are soon to be released. This means
that CC’s law in 21:6 in effect converts a temporary male debt-slave into a
chattel-slave, at least for the lifetime of that particular debt-slave. This makes
sense, too, in terms of the connected legislation that presumes that his wife and
children are chattel-slaves (vv. 4-5). By becoming a permanent slave, he joins
them in their status.

With an account of verses 5-6 complete, we move to verse 4, which says that
a slave-wife given to a temporary debt-slave and the children they have together
do not go free when the male debt-slave goes free, thus providing the motiva-
tion for the male debt-slave to stay permanently. LH 118-119 may have been
a factor in the formulation of this rule. These paragraphs continue the basic
law of LH 117 and speak of slaves instead of family members as candidates
for debt-servitude to pay off their owner’s debt. According to LH 118 (cited
in the main texts of the next section of this chapter), the buyer of these slaves
may extend the period of service beyond the limit of three years set down for
a debtor’s wife and children in LH 117. The buyer in LH 118 may even sell the
slaves to another person, making it impossible for the original debtor-owner to
reclaim or redeem them. However, LH 119 (cited already before and, in another
context, later) sets down an exception. A slave woman who has borne the debtor
children is to be redeemed by the debtor. Implicitly, she is not to be sold to
another. Although not exactly the same as the situation in verse 4, LH 118-119
raise the question of the permanence of family relations when the wife of the
debtor is a slave. This could have provided CC with the motif upon which to
build its law.

But LH 175, cited previously, is actually closer to the situation imagined in
verse 4 and may have been a primary influence, when one allows for concep-
tual inversion, as found in the case of verses 5-6 and LH 282.% That LH 175
could have been influential in principle is supported by CC’s knowledge and
use of the nearby law, LH 178, for the description of the three means of sup-
port of a debt-slave wife in verses 10-11, discussed in the next section of this
chapter. In terms of specific comparison, verse 4 is like LH 175 except that the



Debt-Slavery and the Seduction of a Maiden 139

statuses of the male and female are reversed. In LH 175, the man is a slave and
the woman is free; in such a case, the children inherit the mother’s free status.5
In verse 4, the male slave is theoretically free or freeable, whereas the wife is
a chattel-slave. The children in this case also inherit the mother’s status and
accordingly remain the property of the creditor-master.

Conceptual inversion, as found in verses 4 and 5-6, is seen in a few other
places in CC. The law about an animal falling into a pit (21:33-34) appears to
be a convex-concave mirror image of the falling of a house (LH 229-230; see
chapter 8). The replacement of Hammurabi and his statue with Yahweh and
his altar in the apodictic laws, stimulated by themes from the prologue and
epilogue and especially the exhortatory block in the epilogue, is a type of con-
ceptual inversion. These various cases of inversion can be tied to a principle
that lies behind the generation of laws in Near Eastern casuistic law collections.
New legal formulations were created by considering alternative variables for
an existing case. This is not far in principle from Westbrook’s notion that Near
Eastern law was created by a consideration of basic problems that led to simi-
lar but distinct formulations (see chapter 1). Conceptual inversion is an exten-
sion of this consideration of variables. We might even associate inversions with
examples of “maximal variation,” a feature that Eichler described, where laws
at the extreme ends of a spectrum of variability are counterpoised in a collec-
tion (see chapter 4, nn. 3, 6).

A minor observation about verse 4 is that the phrase at the end, “he shall
go free by himself,” is not paralleled in LH 175, which presumably serves as
the basis for the main body of verse 4. It might be thought that this last phrase
is an addition, redundantly copied from the end of verse 3. Although it may
recycle the language of that verse, it is necessary to the text. It is added to CC’s
conceptual inversion of LH 175 to fit the context of debt-slave release. It sets up
a situation that verses 5—6 will solve by allowing the man to stay with his wife
and children.

We may now turn to verse 3. This is a bridge between verse 2 and verses
4-6. Verse 3a appears to be a free creation that links verse 2 to what follows.
It makes explicit a situation possible in the context of verse 2, that the debt-
slave came in alone. It also provides a contrastive background for verse 3b,
which adds the new datum of an accompanying wife. Verse 3b, which speaks
of a wife accompanying her husband, may depend on the mention of a wife
in LH 117. The wife in verse 3b presumably works to pay off the debt along-
side her husband. This is indicated by her changing her place of residence, an
implication of verse 3b, and the statement that “she goes out” (7xx") with her
husband, implying that she was a slave. CC’s limitation of a wife’s debt-slavery
to coslaveship with her husband may reflect CC’s interest in limiting or control-
ling the creditor’s sexual access to the women listed in LH 117. Having the wife
serve only with her husband theoretically reduces the chance that the creditor
will have intercourse with her. Thus CC enables a creditor’s inevitable sexual
contact with a debtor’s unbetrothed daughter by prescribing marriage but limits
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his access to the debtor’s wife by allowing her servitude only under the protec-
tive presence of her husband. This is not a contradiction. CC’s interest is not in
limiting sexual activity but in making sure that it operates according to existing
social norms.

This understanding of verse 3 raises the question of whether CC intended
verses 2-6 to apply equally to women who were independent debt-holders,
not under the control of fathers or husbands, for example, certain widows or
divorcees or perhaps older unmarried women.®” CC may not have considered
this special case. But if a woman of such a status were a candidate for debt-
slavery, the concerns about sexual access and abuse behind the composition of
verses 2-11 suggest that she would become the wife of her creditor, according
to verses 7-11 and analogically following 22:15-16, rather than a temporary
debt-slave as in verses 2—6. If so, Deuteronomy 15:12-18 significantly departs
from the intent of CC in applying the legislation of the male in verses 2—6 to an
independent female debt-holder.

The identity of the male in verses 2—6 is not clear. Is he the father or son of
LH 117?% This is not easily decided because the Akkadian law is not entirely
clear itself. The verb ittandin has two interpretations. It may be a Gtn preterite
with a distributive sense, to be translated “if (the father) gives any (of his family
members) for dependent debt-servitude (ana kisSatim).”s® This means that the
father is not a candidate for slavery. Alternatively, it may be an N perfect, trans-
lated “(the father) surrenders himself for dependent debt-servitude.””® Hence in
addition to selling his family members, the father himself may enter servitude.
If this matter is a point of debate for modern grammarians, it may have been so
for readers of the text in antiquity. Even if we decide that the Gtn is the correct
understanding, CC may have read the verb as an N-stem, or at least entertained
the two interpretive possibilities. This may explain why CC writes its law so
that it comprehends the slavery of the head of a household or his son. The word-
ing of verse 3b allows for the former, a mature individual with a wife: “If he is
the husband of a woman, she shall go free with him.” The wording of verse 3a
presumes a younger individual who has not yet acquired a wife: “If he came in
by himself, he shall go free by himself.” Verses 4-6, which describe the slave’s
marriage to a female slave provided by the creditor, also assume this younger
individual. In view of these later verses, the basic rule of verse 2 would there-
fore include both a father and a son.™ CC also displays a dual rendering of an
ambiguous phrase in the ox laws. It provides two laws about a habitual goring
ox, one for an adult victim and one for a child victim (21:29, 31), both possible
interpretations of mar awilim in LH 251 (see chapter 8).

Two general matters concerning verses 2—6 remain for discussion. Given
CC’s concerns about sexual exploitation of debt-slaves, discussed earlier, we
may ask whether CC was concerned about the creditor’s sexual exploitation of
a male debt-slave.”? CC does not seem to be concerned with direct sexual abuse
of the slave by the creditor. It does not legislate safeguards, nor does the larger
context of CC indicate an interest in homosexual relations. It is reasonable to
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suppose that if it were to write a law on the matter, it would be a prohibition.
But CC does say something about the sexual utilization of an unmarried male
debt-slave. It allows the creditor to give him a slave wife, to produce children that
belong as chattel-slaves to the creditor and expand his labor force (Exod 21:4-6).
Thus all of Exodus 21:2-11 is very much concerned with the sexual and repro-
ductive use of debt-slaves. In two cases, when the slave is a single male or the
debtor’s daughter, it facilitates marriages that provide the creditor with new slave
labor. At the same time, it prevents the creditor from benefiting from the procre-
ative powers and sexuality of a slave’s wife who accompanies him into slavery.

Finally, we can note that verses 4—6 should be viewed as part of the original
text of the male slave law because they, especially verses 5-6, reflect depen-
dence on LH, as does the basic law in verse 2. Moreover, verse 3 must also be
original because it reflects the motif of a wife as a slave, as found in LH 117, and
otherwise creates a necessary link between verses 2 and 4—6.7 The conceptual
shifts and redundancies in the passage, such as the repetition in verse 6a, can
be seen as resulting from the creative combination of laws and motifs from dif-
ferent places in LH.

The Supplementary Female Debt-Slave Laws (21:8-11)
Like the male debt-slave law, the daughter debt-slave law is based on LH 117

in verse 7, with subcases based on other parts of LH, including the family law
section of LH 127-191:

Exodus 21:8-11

8If she is displeasing in
the view of her master
who has designated her
for himself, he shall let
her be redeemed. He
shall not have power to
sell her to a foreign
people because he
betrayed her.

°If he designates her for
his son, he shall treat

her according to the law
pertaining to daughters.

LH 148, 154-156, 148-149, 178

148|f a man marries a woman and la’bum-disease
then seizes her...[see below for the rest of the law]
18 1f he gives a male slave or female slave (or: if a
male slave or female slave is given) for dependent
debt-servitude, the merchant (= buyer) may extend
(the period of service); he may sell (them); (the
slave) need not be reclaimed.

191f an obligation has seized a man and he sells
his slave-woman who has borne him children,

the owner of the slave-woman shall weigh out the
silver that the merchant weighed out and effect the
release of his slave-woman.

1541f a man knows (sexually) his daughter, they
shall make that man leave the city.

15| f a man chooses a bride for his son and his

son knows her, but afterwards he (the father) lies
in her lap and they catch him, they shall bind that
man and throw him into the water.
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If he takes another
(woman), he shall not
withhold her (the first
wife’s) food, clothing,
and habitation.

1If he does not do these
three things for her,
she may leave without
further obligation; no
(redemption or debt)
silver is (due).

AWK IR V1Y Ay avd
av? 779m a7y (17) K7
17322 770nh Swnd RY M0
bl

15| f a man chooses a bride for his son and his son
does not know her, and he (the father) lies in her
lap, he shall weigh out one-half mina (= thirty
shekels) of silver and whatever she brought from
the house of her father he shall restore to her. A
husband of her choosing may marry her.

18|f a man takes (i.e., marries) a woman and la’ bum-
disease then seizes her, and he decides to take a
second (woman), he may marry (her), but he may
not divorce (lit.: forsake) his wife whom la’ bum-
disease seized. She shall stay in a dwelling that he
builds and he shall support her as long as she lives.
191f that woman does not consent to dwell in her
husband’s house, he shall replace the dowry that
she brought from her father’s house, and she may
leave.

78| f an ugbabtum, naditum, or sekretum, whose
father gives her a dowry and writes for her a docu-
ment, but in the document that he wrote for her he
did not write for her to dispose of her property as
she wishes and has not allowed her to parcel it out
to the extent that she desires, after her father dies,
her brothers shall take her field and orchard and
give her an allowance of food, oil, and clothing
according to the value of her inheritance and (thus)
satisfy her desire. If her brothers do not give her
an allowance of food, oil, and clothing according
to the value of her inheritance and do not satisfy
her desire, she may give her field or orchard to any
cultivator she desires, and her cultivator shall sup-
port her. She shall eat of the field, orchard, or what
that her father gave her as long as she lives. She shall
not sell (them). She shall not pay off obligations to
another (from them). Her inheritance belongs to her
brothers.

148umma awzlum asSatam ipuzma la’bum
issabassi. ..

ussumma IR (wardam/wardum) i lii GEME
(amtam/amtum) ana kisSatim ittandin tamkarum
uSetteq ana kaspim inaddin ul ibbaggar

18umma awilam e’iltum isbasszma amassu Sa
marz uldizSum ana kaspim ittadin kasap tamkarum
iSqulu bel amtim iSaggalma amassu ipatrar
154Summa awirlum marassu iltamad awilam Suati
alam udessQSu
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vOWNd 73TY» 1% ar’  SSSumma awidum ana marisu kallatam isirma
72 nwy> maan . marusu ilmassi Sz warkanumma ina sinia ittatiima
issabtiz8u awrdam Suati ikassiSuma ana mé inadddsu
1%6Summa awilum ana marzsu kallatam izirma
marusu la ilmassima $i ina siniSa ittatzl 1/2 mana
kaspam iSaggalSimma u mimma 3a i5tu bit abisa
ublam usallamSimma mutu libbiSa izhassi
7R 17 1P pank or®  48Summa awilum asSatam izuzma la’bum issabassi
Y R? 7Y Mod - ana Sanitim agazim paniSu iStakan ihhaz asSassu
vy X9 o wow axtt  8a la’bum isbatu ul izzibsi ina bit pusu ussamma
no> PR oI A a2 adi balzat ittanassisi
14Summa sinniStum $7 ina bit mutiSa wasabam
la imtagar Seriktasa Sa iStu bit abiSa ublam
uSallam3imma ittallak
78umma ugbabtum naditum a liz sekretum Sa
abzu8a Seriktam iSrukaSim ruppam iSturusim
ina ruppim 8a isruriaSim warkassa ema eliSa
tabu nadanamma la iStrurS§imma mala libbi8a la
uSamsiSi warka abum ana Simtim ittalku egel3a u
kiraSa ahhuSa ileqqima kima emiq zittiSa ipram
pisSatam u lubzSam inaddinzSimma libbaSa urabbii
Summa ahhiSa kima emiq zittiSa ipram pisSatam u
lubzzSam la ittadnzSimma libbasa la urribbi eqelSa
u kiraSa ana errésim Sa eliSa tabu inaddinma
erréssa ittanassisi eglam kirAm u mimma $a abaSa
iddinz8im adi balrat ikkal ana kaspim ul inaddin
Saniam ul uppal aplissa Sa ahhiSama

The primary correlation is between verses 10-11 and LH 148-149. The
protases of the first laws in verse 10 and LH 148 begin with the mention of
acquiring a second wife. Both use only feminine adjectives to refer to the
woman (nanR “another,” S8anitum “a second/another”). Both use verbs of “tak-
ing” to refer to the marriage (np%, ahazum). The apodoses of the first laws
go on to prescribe support for the preexisting wife. And the second laws, in
verse 11 and LH 149, refer to a situation in which the woman may leave the
husband.™

Despite obvious differences, the correspondence of the laws is clear. CC has
taken a law that pertains to the marriage of free persons and adapted it to fit the
situation of a slave-wife. This is not a case of complete conceptual inversion,
like that between verses 5-6 and LH 282, but it is related in that it introduces
a variable into the legal context of the source law to produce a different law.
The variable is the status of the woman. One could well imagine LH to have
included a law just after LH 149 based on a difference in the woman’s social
status: “If that woman is a slave (amtum)....” Such a sequence would be simi-
lar to other actual laws in LH that portray alternatives based on gradations of
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social status.™ CC has written the alternate case, about a slave (or type of slave),
without reiterating the primary law upon which it depends.

Verse 10 does not mention the reason that the creditor took a second wife, as
opposed to LH 148, which says that the husband takes a second wife because
his first contracted la’bum disease, apparently a skin disease not entirely dis-
similar to the group of afflictions comprehended under the biblical Hebrew
term ny1x “scale disease.””® But CC has not altogether ignored this question.
It has pushed the grounds for the second marriage back to verse 8: “If she is
displeasing in the eyes of her master who has designated her for himself. ...

Realizing that the displeasure clause in verse 8 correlates with LH 148 helps
with the interpretation of 77y X% in that verse, which the traditional reading
takes to mean “he designated for himself.””® The spelling X7 normally should
be taken as a negative particle, which would yield: “if she is displeasing in the
eyes of her master who has not (yet) designated her....” But source and con-
text suggest that X% should be understood as 1> “for himself.” As a reflection
of LH 148, one expects verse 8 to presume a marriage relationship. Moreover,
verse 8 describes the creditor as having “broken faith with her” (72 v7322). This
is not simply the cancelation of the contract prior to his taking her as a wife.
The root 732 elsewhere in the Bible indicates a serious breech of an intimate
relation against customary norms and is used of unfaithfulness in marriage.®
The object of the preposition 72 “against/with her” characterizes this as a per-
sonal affront to the woman, not her father or the contract relationship formed
with the creditor. In fact, the agreement with the debtor-father is technically
not broken at all. For example, if the woman cannot be redeemed, she presum-
ably remains with the creditor the rest of her life, as long as she receives sup-
port. To send her home would contradict the requirement of redemption for her
release set down in verse 8. Moreover, if the action indicated by 7xa referred to
an event that occurred prior to consummation and even prior to the creditor’s
designating the woman for anyone, even his son, it would occur temporally
very close to the father’s selling the daughter. He and his family probably
would not be in any better position financially to redeem her. The redemption
clause in verse 8 presumes that she has been in the custody of the creditor for
some time, which suggests that her relationship to a male has been determined
and consummated.®? In addition to these considerations, taking X as 17 “to
him” constitutes a fitting legal parallel to verse 9, which uses the verb 7> with
the % preposition with reference to the son.® Finally, verses 10-11, apart from
any consideration of LH, also presume that the creditor has consummated a
marriage with the woman. If verse 8 is to be read “he has not designated her,”
that is, for anyone, we are left with the question of how she ended up as the
creditor’s wife in those last verses.

CC does not give a specific reason for the husband’s displeasure. It appears
to have generalized its source law. This tendency is found in a number of other
laws in CC over against their sources. The displeasure in CC may therefore
arise from other difficulties, such as (presumed) infertility or personal incom-
patibility.®* Infertility might be of particular concern to CC, given its concern
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otherwise about the procreation of slaves. As noted earlier, one of the reasons
that a creditor would take a debtor’s daughter as a wife would be to supply him-
self similarly with offspring to provide labor.

Verses 10-11 describe an alternative to verse 8. They assume that the woman
has not been redeemed as allowed by verse 8. She necessarily remains with her
creditor-husband because he is forbidden to sell her to a “foreign people” (av
»193; V. 8). This must refer to any people other than those who would redeem
her, including Israelites other than her family or clan.®® The intent of the law
is to prevent her from being sold, with the result that she becomes a chattel-
slave and cannot at some point be redeemed. The possibility of redemption
remains open anytime after the creditor-husband’s display of discontent, even
after many years. Verses 10-11 provide another way out of the marriage: the
creditor-hushand’s lack of support.

The two mechanisms for the woman’s release in CC—redemption and
release when her husband fails to support her—appear to be playing off the
vague formulation of LH 148-149. These laws do not clearly indicate why the
woman leaves her husband: is it because she is no longer loved by her husband
because of la’bum-disease, or is it because he did not support her? CC makes
both conditions of release. The possibility of redemption is premised on the
creditor’s displeasure (v. 8), and the release without need of payment is pre-
mised on a lack of support (v. 11).

CC changes the economic details of the laws from Hammurabi to fit the
case of a slave-wife. Instead of having her leave of her own accord and take
her dowry with her as in LH 149, a redemption price must be paid (v. 8). The
presumption is that the displeasure is not entirely the fault of the creditor. The
language “if she is unacceptable in the eyes of her master” is neutral or tends
toward casting blame on the woman. Moreover, even though the creditor has
had sexual use of the woman and the bride-price that he would pay has presum-
ably been deducted from the loan amount, some debt apparently still remains
(see the discussion earlier). Only when he does not provide support is the credi-
tor penalized, and he loses his loan amount. In this case, the woman goes free
“without silver,” that is, without need for paying redemption money (v. 11). His
financial loss here is akin to restoring the dowry to the wife in LH 149.

The prior discussion of the male debt-slave laws suggested that LH 118-119,
which deal with selling slaves into debt-slavery, may have influenced the for-
mulation of verse 4, the law about a creditor giving a wife to a male debt-slave.
These cuneiform laws also appear to have influenced verse 8. They continue
the rule of LH 117 and allow one to sell a male or female slave (wardum or
amtum) to pay off an obligation. LH 118 allows one who bought this slave from
the debtor to sell the slave to people other than the debtor. LH 119, however,
implicitly outlaws this in a case where a slave-woman sold to pay off a debt has
borne children to the debtor. She is to be redeemed (pararum) by her owner. It
would seem that this law requires the buyer to keep the slave woman in his pos-
session until redemption. This is similar to the rule of verse 8, which requires
the creditor to retain possession of the woman so that she can be redeemed.
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CC goes beyond LH 148 to specify the type of support that the woman is
to receive by listing three modes of sustenance. The Akkadian law says that
“she shall stay in a dwelling that he (the husband) builds and he shall support
her (ittanassisi) as long as she lives.”® CC explains: “he shall not withhold her
(the first wife’s) food, clothing, and habitation.” The meaning of the last term
in the Hebrew list (1) is disputed. It is traditionally understood as meaning
“cohabitation” or “conjugal rights.”®” But one may take the noun as a defec-
tively spelled feminine noun from the root 1w I11,%8 which has the meaning of
“to dwell.” Two nouns, 1vn “dwelling, habitation” and nw» “den, lair,” are
formed from the root, and it may also appear twice as a verb if certain forms
are emended or reinterpreted.® Thus nnw in verse 10 may mean “her habita-
tion/dwelling.”®® The source analysis of CC supports this solution, inasmuch as
LH 148 prescribes specifically that the husband must provide housing for the
first wife.

CC's list of three items of support is not an invention. It has presumably
been guided by the threefold list of support in LH 178 (see the previous cita-
tion). This law speaks specifically of a daughter who is an ugbabtum, nadztum,
or sekretum and who had not been given power by her now dead father to give
her land holdings to another. She is therefore to receive support from her broth-
ers. They take her field and orchard and in return provide her with “food, oil,
and clothing” (iprum pissatum u lubz8um).”®* Two of these items—food and
clothing—appear in CC’s list. CC has replaced “oil” with “housing,” based
on LH 148. A similar alteration of a threefold list is found at the beginning of
the final apodictic laws (22:20). CC’s listing of immigrant, widow, and orphan
derive from the weak person, widow, and orphan girl of LH. CC has replaced
the “weak person” with the “immigrant,” which is more suitable to CC’s ideo-
logical context.

LH 178 was able to provide a model for the list of items of support in verse
10 because it uses the same verb that LH 148 uses to summarize the sustenance
that the woman is to receive. The end of LH 178 says that if the brothers fail
to support their sister, she can give her field or orchard to a cultivator, and
“he shall support her” (ittana35i8i). The cultivator’s support is obviously to be
similar to what the brothers give; therefore, the verb ittana3sisi encapsulates
the threefold list earlier in the law. LH 148 uses this same verb to describe the
support that the woman is to receive from her husband: “he shall support her
as long as she lives” (adi balzat ittana3sisi). The verb of LH 148 provided a
mechanism for cross-referencing to LH 178, which then served as a model for
CC'’s threefold list.

Given the influence of LH 178 described to this point, it is possible that this
law was also influential in the formulation of the protasis of verse 11. The bibli-
cal law here begins “If he does not do these three things for her” (72x whw ox
77 awy> X7). The middle of LH 178, after stating that the brothers must provide
their sister with “food, oil, and clothing,” introduces a subcase with a new pro-
tasis: “if her brothers do not give her an allowance of food, oil, and clothing
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according to the the value of her inheritance, and do not satisfy her desire”
(Summa aghuSa kima emiq zittiSa ipram pisSatam u lubzSam g ittadnzsimma
libbaSa la urribbi). The biblical protasis is essentially the same. CC can be
understood as having reduced the explicit and redundant repetition of the three-
fold means of support to “these three things.” This analysis confirms that the
“three things” of CC’s law refers to the three items of support, and not to the
three laws in verses 8, 9, and 10 (i.e., letting the woman be redeemed, treating
her like a daughter, and giving her support if he takes another wife), as some
have argued.®

LH 178 does not provide a model for the apodosis in verse 11. Unlike this
law, CC does not prescribe alternate means of supports but sets the woman free.
This is similar to the rule in LH 149 that says that “she shall leave” (ittallak).
Neither verse 11 nor LH 149 tells us where the woman goes. This does not mean
that she is left on her own. A law near LH 149 says that a woman who obtains a
divorce from an abusive husband takes her dowry and “goes away to the house
of her father” (ana bit abi%a ittallak; LH 142).%% LH 149 uses the same verb of
departure and therefore probably implies the same ultimate goal. CC’s verse
must assume the same.

Little has been said to this point about verse 9 because it breaks up the conti-
nuity of verses 8 and 1011, the main case. This verse is concerned with a case
where the creditor gives the woman to his son as a wife. It appears right after
verse 8, partly because determining whom the woman will marry, in terms of
her personal biography, happens before the creditor’s taking a second wife in
verses 10-11, should he designate the debtor’s daughter for himself. The loca-
tion of verse 9 is further explained by an apparent attempt to create a structure
that mirrors the law about the male debt-slave, as noted at the beginning of this
chapter.

Verse 9 depends on another law from LH in the vicinity of LH 148-149.
Five laws later, Hammurabi’s collection includes rules about sexual intercourse
between a father and his daughter or daughter-in-law (LH 154-156, cited pre-
viously).** If the woman is his daughter, the father is exiled (LH 154). If the
woman is his daughter-in-law with whom his son had already had intercourse,
the father is tied up and thrown into the water (LH 155). If his son had not yet
had intercourse with his bride-to-be, his father pays her thirty shekels of silver,
gives back whatever she had brought in, and allows her to marry someone else
(LH 156). Verse 9 and LH 155-156 correlate in having protases that refer to
selection of the wife by the father for the son. CC’s wording is actually quite
similar: “if he designates her for his son” (717> 1135 ox); “if a man chooses a
bride for his son” (Summa awilum ana mariSu kallatam isirma). Hebrew 7
“designate” is a suitable translation of Akkadian arum, which CAD translates
as “to pick and take as mate (for oneself or for someone else).”®® This definition
fits both cases of 73> in the CC’s passage: that in verse 8, where the creditor
designates the woman as his own wife, and that in verse 9, where he designates
the woman for his son.%
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When verse 9 is seen to correlate with LH 154-156, the meaning of its apo-
dosis, “he shall do for her according to the law pertaining to daughters” (vown>
77 nwy> nan), becomes clear. This rule is generally interpreted to mean that
the father is to treat his daughter-in-law as a free woman—she is, in effect,
freed from slavery.®” The problem with this is that it grants the woman a status
that she does not have when married to the creditor himself. If we take CC’s
operative phrase concretely, meaning “the law pertaining to daughters” (vown
mi3a;77), it makes sense as a reference to a specific rule such as LH 154, which
penalizes intercourse with one’s daughter.®® In other words, CC’s rule can be
understood to prohibit daughter-in-law incest, the concern of LH 155-156, by
invoking reference to a general rule against daughter incest such as in LH 154.
This concrete use of vown to refer to a particular law, and not general custom,
appears in 21:31: “or (if) it gores a son or a daughter, it shall be done for him
according to this law” ("2 awy> 117 wown3 [3 N2 IR 13 12 IR), referring back to
verses 28-30. Verse 31 uses the verb nwy “to do” with the 7 preposition, the
same usage found in verse 9. This means “apply (a legal rule) to (a person).” The
particularizing meaning of vown is also found in 21:1: “These are the laws that
you shall place before them” (o195 o>wn Wk o°wown 77X7). The plural noun in
this phrase correlates with dinat miSarim “just laws,” referring to the individual
casuistic laws in LH (see chapter 3).

A ban against incest in verse 9 is particularly pertinent because the creditor
might think that he still has sexual access to the woman because he was the one
who made the loan to her family and because the woman is presumably still a
slave when married to the son—nothing in the context indicates that she has
been freed.®® CC’s concern in this rule is consistent with its goal in other parts
of the slave laws: it seeks to control the sexual use of a slave. CC assumed that
the creditor would have sex with the debtor’s daughter; therefore, it prescribed
that the woman be married to the creditor (vv. 7-8, 10-11). But if the credi-
tor gives the woman in marriage to his son, then the father’s sexual access is
denied.

A final issue to consider is the compositional relationship of verses 7-11
to verses 2—6. Some believe that the entire daughter law is secondary.®
This must be rejected because both verses 2—6 and 7-11 are fully based on
Hammurabi’s laws. Moreover, their individual compositional character is simi-
lar: their foundational laws were created from LH 117, with their extended laws
built from laws later in LH, especially from the section of family laws between
LH 127-191.% Common source and method of composition point to unitary
composition.

Gender Inclusiveness in the Covenant Code

The female debt-slavery law raises the question about how CC treats males
and females in its laws over against LH. In a few cases, CC mentions a female
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Table 5.1: Males and females in the laws of CC and LH

Topic CcC LH
debt-servitude male and female cases (21:2-6, wife, son, daughter (117)
7-11)
*child rebellion—striking father and mother (21:15) father (195)
child rebellion—cursing father and mother (21:17) father and mother (192-193)
*Kkilling lower class male and female slave (21:20)  male commoner (208), son (116)
*injury to slave’s eye/tooth  male and female slaves male slave (199; cf. only male
(21:26-27) victims in 196-201)
*goring ox male and female victims male victim (250-251), son

(21:28-29), son and daughter (251, when read literally), male
(21:31), male and female slave  slave (252)
(21:32)

*LH has only a male whereas CC includes a female

along with a male in its laws where LH has only a male. Table 5.1 lists all cases
of gender inclusiveness in CC compared with their source laws in LH. In the
four laws marked with an asterisk under “Topic” in the table, LH has only a
male whereas CC includes a female. In the two other laws, LH has females
along with males. Other data from the two collections put the data in the table
into context. Various slave laws in LH (which CC does not replicate as primary
laws in its composition) include both male and female slaves (LH 7, 15-17,
gap 1's, 118, 278-281).12 In CC, laws that apply equally to males and females,
other than those listed in the table, do not mention females explicitly.® Women
alone appear specifically in laws that affect only women (daughter debt-slavery
21:7-11; miscarriage, 21:22-25; seduction, 22:15-16).

It is reasonable to suppose that the various laws in LH where males and
females are mentioned together had some influence on the more pervasive
inclusionary formulation in CC.1%* The mention of males and females in LH
117, which is used as the basis for the first casuistic laws in CC, together with
the mention of males and females in other slave laws of LH, may have set the
pattern for mentioning male and female slaves in the other passages of CC.1%
We should note, however, that the father and mother of 21:17 were probably
already part of the law on parent cursing in the participial source that CC used.
This led to CC’s including both parents in the parent-striking law (21:15, over
against LH 195, which has only a “father”; see chapter 7 as well as chapter 6).
Therefore, CC also had a native model for gender inclusivity.

Why Begin the Casuistic Laws with Debt-Slavery?

It has been a puzzle why CC begins its casuistic laws with debt-slavery. The
source thesis of this study makes the question more acute: if CC really relies on
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LH, why did it begin with the middle of the Akkadian collection, at LH 117, and
not with the beginning of the collection, or at least with a topic, such as homi-
cide (as found in the Hittite Laws), that seems more conceptually primary from
a legislative point of view? Does not this strange feature, in fact, prove that
CC is independent of LH? No. CC begins its casuistic laws with debt-slavery
because poverty is a primary theme in the overall work.2%

As explained in chapter 3 and explored in more detail in chapter 11, the final
apodictic laws emphasize this theme. The two strings of these laws begin with
prohibitions against oppressing the poor. String | prescribes: “Do not oppress
the immigrant; do not repress him, because you were immigrants in Egypt. Do
not afflict any widow or orphan. If you do afflict him, when he cries to me I will
heed his cry. My anger will be incited and | will slay you with the sword, so that
your wives become widows and your children, orphans” (22:20-21); string 11:
“Do not repress the immigrant; you know the heart of the immigrant, because
your were immigrants in the land of Egypt” (23:9). The primacy of this theme in
these laws derives from its initial and thus emphatic position in the exhortatory
block of the epilogue, upon which they depend: “so that the strong not wrong the
weak and to secure justice for the destitute girl and widow,...l (Hammurabi)
have written my treasured words on my stele and set (it) up before the image
of me, the king of justice” (47:59-78). This theme also appears near the begin-
ning of the prologue: “at that time, Anu and Enlil, to provide well-being for the
people, called me by name, Hammurabi, the dutiful prince, the one who fears
the gods, to make justice appear in the land, to destroy the wicked and evil, so
that the strong not wrong the weak, to rise like Shamash over humanity and to
enlighten the land” (1:27-49). Thus the motif is prominent in CC’s source text.

The strings of CC’s final apodictic laws further reveal their interest in care
for the poor by each prescribing two laws that affect the poor right after the
initial prohibitions against oppression. String | prohibits charging interest from
the poor and keeping a pledge overnight (22:24-26); string Il urges observance
of the seventh year and seventh day, which, respectively, provide the poor with
food and rest. The central chiastic core of the final apodictic laws also empha-
sizes judicial respect for the poor (23:3, 6, the b-members of the chiastic struc-
ture; see chapter 3). In addition, the laws about ethical treatment of animals,
too, can be viewed as reflecting indirectly concern about those living on the
margins (22: 29, 30; 23:4-5 [the c-members of the chiastic structure], 11, 12,
19; see chapter 11).

CC’s preoccupation with poverty is as ideological as it is ethical. In the
prologue and epilogue of LH, the motif of Hammurabi’s sustaining and pro-
tecting the poor seeks to aggrandize the king and operates in connection with
other motifs that demonstrate his supremacy. CC maintains a similar thrust in
its laws. It replaces Hammurabi in the prologue and epilogue, especially the
exhortatory block, with Yahweh. This creates a new political dynamic: the god
is now king and is the advocate and protector of the poor. Moreover, CC alters
the list of the marginal to include the “immigrant” (13), which takes the place
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of the “weak person” in the exhortatory block. CC makes a point of stating that
the Israelites once had this status in Egypt. Thus the list of the poor in CC has
a political dimension. The implicit message is that Yahweh is the king of Israel
who has provided justice for the weak, including the Israelites under foreign
domination. This is a cipher for Israel or Judah under Assyrian domination. CC
takes a primary royal propagandistic motif, the king’s care for the poor, and
makes it operate against its Mesopotamian overlords.

In view of this, it may not be an accident that CC’s debt-slave laws use the
nationalistic adjective “Hebrew.” A second-person formulation with the verb to
buy requires the use of this adjective, as noted earlier in this chapter. Although
we must still reject defining “Hebrew” by the second millennium sce term hap/-
biru, we can still see a conceptual correlation between the “Hebrew” at the very
beginning of the debt-slave law in 21:2 and the “immigrant” in Egypt at the very
beginning of the two strings of the final apodictic laws (22:20; 23:9). The persons
do not have an identical status—we are not to assume that every “Hebrew” was
poor. Nevertheless, the two parts of the text evoke nationalistic consciousness.

A number of earlier scholars suggested that ethical or nationalistic expla-
nations lie behind the placement of the debt-slave laws at the beginning of
the central casuistic laws of CC.*" They were not far wrong. The difficulty of
previous claims was in ascribing to this too much of a theological or moralis-
tic motivation. Now we have an empirical foundation for CC’s interest in the
theme of poverty. We see, too, that it is not simply a reflection of religious or
ethical interests. It is an expression of Realpolitik. Even though CC is involved
in theological depiction and interpretation, it is driven by an interest in defining
power relations between different national groups.

These considerations require the rejection of two theories found in some
studies that have examined the redactional development of CC. One is that the
debt-slave laws in 21:2-11 are an addition to a more delimited body of casuistic
laws.1% The source analysis of CC indicates that these laws are original to the
basic composition of CC, along with all of the other materials derived from or
inspired by LH.

The second theory is that the slave laws were originally located just before
the deposit laws of 22:6-8.1%° This conclusion is actually consistent with the
source analysis of this book because it uses the order of LH for justification.
In LH, the debt servitude laws (114-119) directly precede the deposit laws
(120-126). But the primary motivation for this theory was not that CC was
dependent on LH, but that the position of the slave laws at the beginning of a
law collection did not make sense. If the slave laws can be moved to a position
later on in CC, then the casuistic laws would begin, more logically, with homi-
cide (21:12) or at least assault (21:18-27). The present study shows, however,
that the intent of CC is not simply to legislate. It begins its casuistic laws with
a topic that makes sense with respect to the larger ideological message of the
text. Chapter 9 provides another explanation of how the deposit laws relate to
the general sequence of LH that CC follows.
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Conclusion

CC’s primary goal in its debt-slave laws was to unpack the implications of the
concise law about debt-servitude in LH 117. The primary problem for CC was
the issue of the creditor’s likely sexual exploitation of a debtor’s daughter given
to pay off a debt. CC concluded, using MAL A 55-56 or an unknown source
with similar laws, that the woman must marry her father’s creditor. It included
a version of this law as a supporting footnote in 22:15-16 and extracted the case
of the daughter from LH 117 for separate treatment in verses 7-11. It left the
case of the enslavement of a male (father or son) or a wife for verses 2—6. But
even here, CC was concerned about sexual access and apparently protected a
debtor’s wife from the creditor’s advances by allowing her to serve as a debt-
slave only concurrently with her husband (v. 3). Part of the reason for defining
a creditor’s access to women may have come from a desire to describe the
conditions under which a creditor might produce children from a slave woman.
His marriage to a debtor’s daughter in verses 7-11 would provide him with
offspring to work in his household. This concern is also manifested in the law
about giving a slave wife to a male debt-slave, whose children would belong
to the creditor (vv. 4-6). To create this particular law, CC used LH 175 (on the
status of children of a slave and a free person) and 282 (a slave’s rejecting his
master with ear excision). This justified the creditor’s ownership of the children
but also provided a mechanism whereby the debt-slave father could remain
with his children. The law about the daughter in verses 7-11 treated some of
the questions surrounding the marriage of the woman. If she were married off
to the creditor’s son, does the creditor have sexual access to the woman? Using
LH 154-156 as a guide, laws penalizing incest with a daughter and daughter-in-
law, CC ruled in the negative (v. 9). If she were married to the creditor himself,
what would happen if the relationship fell apart? CC used LH 148-149 (on tak-
ing a second wife), in connection with LH 178 (with a threefold maintenance
clause) and 118-119 (laws about redeeming slaves), to legislate that the creditor
must allow the woman to be redeemed, support her, or let her go free without
payment of the remaining debt (vv. 10-11).

This use of LH and other cuneiform law indicates that laws of Exodus 21:2—
11 are an academic construct. They do not transcribe or encode native Israelite
or Judean practice. CC has nonetheless given its laws a native stamp or con-
textualization. They define the male debt-slave as a “Hebrew.” They require
that to make him into a permanent slave, he be brought to “the God,” which
metonymically refers to an Israelite or Judean sanctuary. Moreover, CC uses
native terminology for permanent chattel-slaves, evident in the wording that
this converted debt-slave “serve him (the master) permanently.” And the motif
of six years of service with release in the seventh was made to cohere numeri-
cally with the custom of rest on the seventh day and leaving food in the field in
the seventh year, if the latter was not an invention of CC. Nonetheless, the body
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and substance of the debt-slave laws—the motifs of primary concern and even
many points of legal formulation—come from cuneiform sources.

This creation of new law by revising LH and other cuneiform legislation pre-
sumably had an implicit ideological goal beyond creating law. The placement of
debt-slave legislation at the beginning of the casuistic laws is a manifestation of
the collection’s larger concern about poverty. This concern is not merely ethical
but political within the larger context of CC, as chapter 11 makes clear. CC’s
political interest in this law may be partly manifest in the explicit description
of the debt-slave as a “Hebrew.” The ideological interest of CC is also visible in
another way in the logical coherence of the debt-slave laws over against their
source. CC can be seen as responding to questions implicit in its source. The
detail of its legislation and the literary craft involved belie an intent to write
laws that are better than those of its sources. This is not an ethical judgment.
Some of CC’s rules, in fact, seem repressive when set against LH: a debtor’s
daughter is to marry her father’s creditor, and the male slave has to work six
instead of three years.'*® CC’s improvements are, in terms of legal coherence
and sense, primarily in answering questions about sexual access to and use
of slaves. CC’s intent to improve upon sources is comparable to the changes
that Deuteronomy 15:12-18 made to CC’s debt-slave law, or that the Holiness
Legislation (Leviticus 25) made to both CC’s and Deuteronomy’s debt-slave
laws.*! Although Deuteronomy’s modifications have often been viewed as ethi-
cal improvements, their limitation of debt-slavery to debt holders themselves
and apparently not their dependents may arise more purely from legal logic
than from a desire to alleviate oppression. After all, Deuteronomy did not reject
debt-slavery in principle. Moreover, the Holiness Legislation, while it looks
like it is partly motivated by ethical concerns—for example, in refusing to call
Israelite debt-slaves “slaves” (a»7av/mnnx)—it is moved by cold, abstract prin-
ciple in extending servitude ideally to the fifty-year jubilee period, thus effec-
tively enslaving a majority of insolvent debt holders for life.'*?



Homicide, Injury, Miscarriage, and Talion
(Exodus 21:12—14, 18-27)

After using LH 117 for the basis of the slave laws in Exodus 21:2-11 and draw-
ing material from the family laws in LH 118-191 (specifically 118-119, 148—
149, 175, 178) and elsewhere (LH 278-282), CC begins to employ the sequence
of Hammurabi’s laws in a more straightforward fashion for the rest of its casu-
istic laws. Within 21:12-22:14, many of CC’s casuistic laws correspond with
a number of laws within the block of LH 192-271. Exodus 21:12-27 forms a
particularly coherent unit that correlates with the parent-child, striking, and
assault laws in LH 192-214. It contains laws on homicide (vv. 12-14), attacks
by children on parents along with kidnapping (vv. 15-17), injury of a free per-
son (vv. 18-19), homicide of a slave (vv. 20-21), aggravated miscarriage (vVv.
22-23, to which is attached a talion law vv. 23b-25), and permanent injury to
a slave (vv. 26-27). This series follows the order of laws in LH with two major
exceptions, the laws on homicide and talion.

CC’s alteration of the sequence is part of a coherent reworking of
Hammurabi’s assault laws that identifies problems in the source text and pro-
vides solutions. CC apparently found difficulties with the system of penalties
in LH 192-214 in connection with the issue of intent. It refigured how this fea-
ture operates across the various laws in order to describe a presumably more
consistent and reasonable scheme of punishments. This chapter describes the
logic and ideological rationale of these changes in CC’s homicide and assault
laws (the laws on child rebellion are discussed in the next chapter). As it does

154
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s0, it clarifies a number of questions that have occupied scholars: What is the
nature of homicide asylum? What is the relationship of payments for injuries
(vv. 18-19) to the talion laws? Why the apparent tension in the slave homicide
laws where one is not liable for the death of a slave only as long as the slave
does not die immediately from a beating? What type of slave is covered in
the slave homicide laws? What is meant by the term 10X in the miscarriage
law? Is talion punishment to be taken literally? How does this relate to the
miscarriage law and to the larger context of homicide and injury? Finally,
how are divergences in style—particularly the laws formulated in participial
form in verses 12, 15-17 and the unusual talion list in verses 23b—25—to be
explained?

The Position of the Homicide Law (21:12—14)

Our starting point is to observe the correlation of CC’s primary homicide and
battery laws with those of LH 206-208:!

Exod 21:18-21 LH 206-208

B\When men fight and one strikes 208]f an awilum strikes another awzlum
his fellow with a stone or with a fist  in a fight and injures him, that awzlum
(?), and he (the latter) does not die shall swear (saying), “I did not strike
but takes to his bed—if he gets him with intent,” and he shall pay the
up and walks about outside on his physician.

staff, then the striker is absolved,

but he must recompense him for his

period of inactivity and provide for

his cure.

[*2He who strikes a man so that he 2071 he dies from his being struck, he
dies shall be put to death, **and he shall also swear (as in previous para-
who did not plan it, but the God graph). If (the victim) is an awilum, he
directed (the victim) to his hand, | shall weigh out one-half mina (= thirty
will appoint a place for you to which  shekels) of silver.

he may flee. “But if a person plots

against his fellow to kill him by

deceit, you shall take him from my

altar to be put to death.]

201f a man strikes his male slave or 208f (the victim who dies when struck)

female slave with a rod and he (or is a commoner, he (the assailant
she) dies under his hand (i.e., then awilum) shall weigh out one-third
and there), he (the victim) is to be mina (= twenty shekels) of silver.

avenged. 2'But if he lingers for a day
or two, he (the assailant) shall not
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suffer vengeance, since he is his (the
master’s) silver (i.e., property).
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207Summa ina majasisu imtit
itammama Summa mar awilim 1/2
mana kaspam iSaqqal

208Summa mar muskenim 1/3 mana
kaspam isaqqal

The series in LH 206—208 appears in the context of a succession of laws on
striking and injury, most of which describe an assault with the verb masasum
“to strike.” These include LH 195 (a son striking a father), LH 196—201 (talion
laws about blinding an eye, breaking a bone, knocking out a tooth—these use
verbs more specific to the injuries), LH 202-205 (striking as an insult), and
LH 209-214 (striking that causes a miscarriage). Within this larger context,
LH 206-208 form a discrete unit. It begins with a case of striking that causes
injury, followed by striking that causes death, and ends with striking that
causes the death of one of a lower status, a commoner.

Verses 18-19 correlate with LH 206, and verses 20-21 with LH 208. The
correlation of the first laws is clear. The initial and final phrases in CC’s law are
similar enough to be called a translation: “When men fight and one strikes his
fellow?. .. he shall provide for his cure” (X571...3797 DX WX 757 WK 12°7° O
x97°) compared with “If a man strikes a man in a fight. .. he shall pay the phy-
sician” (Summa awilum awilam ina risbatim imjasma...u asam ippal).® The
correlation between verses 20-21 and LH 208 is reasonable once one allows
for CC’s having replaced Hammurabi’s commoner with another individual of
a lower class, a slave. LH in this area of the text regularly has socially graded
laws that include slaves (see later).

As the biblical text is currently constituted, a logical gap exists between the
laws of verses 18-19 and verses 20-21. The laws move from a case of injury
of a free person to a case of homicide of a slave. One expects a mediating or
linking case of homicide of a free person to appear between these laws, similar
to LH 207, which stands between LH 206 (injury of a free person) and 208
(homicide of a commoner). The fissure in CC was created by its shift of the
law of homicide to the beginning of the various assault laws. This is not to say
that at one time CC’s homicide law was actually located between verses 18-19
and 20-21. There is no necessity for this hypothesis, given CC’s willingness to
reformulate its source text. The rearrangement of the topics from LH occurred
in the original composition process.*
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Correlations in the Homicide Laws

A number of scholars argue that the homicide law is composite and that part
or all of it is secondary to the context of CC, for good reason.® The main law
in verse 12 is formulated participially (“He who strikes a man and he dies
shall be put to death” n»v mn nm wox 72n), not casuistically.b Verses 13-14,
though casuistic in essence, have conditional conjunctions that deviate from
the general casuistic form of CC and from the basic participial law (described
later). These verses also appear to go beyond the unqualified scope of verse
12 in introducing the issue of inadvertence. Verse 12 seems to punish any
Killing of a human being.” Verses 13-14 also contain first-person reference to
deity and second-person reference to the audience, a style inconsistent with
the majority of casuistic laws of CC and different from verse 12. Motifs of
verses 13-14, moreover, presuppose the altar law of 20:24-26. If the altar law
is an addition, as many believe (see chapter 11), then verses 13-14 must be an
addition.

The sequential correlations with LH 206-208, as noted before, and spe-
cific correlations between verses 12-14 and LH 207 indicate that, in contrast
to the prevailing view, the homicide law in all its stylistic complexity is
original to the text. (See the compared texts, earlier.) Verse 12 reflects the
basic elements of LH 207. The laws begin by mentioning striking, followed
by G-stem verbal forms of the root mwt: n» w°x o1 “he who strikes a man
and he dies” // Summa ina majasiSu imtat “if when striking him he dies.”
This is significant because CC could have used other formulations for its law
in verse 12, such as a C-stem of the mwt: n»1 nn nm w°x n°nn “one who Kills
a man shall be put to death.”® Or it could have used a different verb root,
such as n»v nmin 7R 07 79 “he who sheds the blood of a man shall be put to
death.”® Alternatively, CC could have used the participle 7on without stating
the explicit result; that is, n=» nn wXk 751 “he who strikes a man (fatally)
shall be put to death.”'® As we will see later, CC’s deviant participial form
is partly the result of stylistic freedom gained by giving the law a new posi-
tion in the sequence of laws but primarily from the influence of a native
participial source. CC retained the basic ideas of LH 207 but transformed
the style.

Although verse 12 and LH 207 share language at the beginning of their
laws, CC has changed the context from inadvertent to intentional homicide.
That LH 207 is concerned only about unintended homicide is obvious in the
requirement that the killer “swear” (itammama). This refers back to the oath
of LH 206, which more fully says: “that man shall swear (itamma), ‘I did not
strike him with intent.” ” Thus in verse 12 CC has moved back a step conceptu-
ally from LH 207 to legislate the foundational case. Its penalty “he shall be put
to death” accords with the new context of intentional homicide.

Surprisingly, LH nowhere includes a general rule about intentional homi-
cide of a free person. It is nonetheless clear from the context of LH that it
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would require capital punishment in such a case.*? LH 210 prescribes that if a
man strikes a pregnant woman (lit., “a daughter of a man”), presumably inten-
tionally, and she dies, his own daughter is to be put to death. This suggests that
a simpler case of a person intentionally killing another person would require the
death of the assailant. This is confirmed by the laws about a collapsing house
in LH 229-230, which involve negligence, a lesser modality of intentionality.
Even in such a case, if the house falls and kills the householder, the builder is
to be executed; if it kills the householder’s son, the builder’s son is executed.
Other laws in Hammurabi’s collection indicate that intentional homicide was
a capital crime: a mere false charge of homicide is a capital crime (LH 1), a
creditor’s negligent beating and killing of a son of a debtor seized to pay a debt
requires execution of the creditor’s son (LH 116), and a woman who has her
husband killed is impaled (LH 153). CC’s requirement of capital punishment
for deliberate homicide thus properly reflects the intent of LH in this matter.*®

After its basic law in verse 12, CC goes on to the issue of inadvertence in
verses 13-14. LH 206, upon which LH 207 depends for its description of inad-
vertence, describes this with language referring to the mental state of the striker:
ina id0 I ampasu “without knowing I struck him.” CC also describes the lack
of intention with wording that relates to mental state. Verse 14 uses the verb
/71 “act brazenly, deliberately” in connection with the adverbial nnva “craft-
ily, with planning.”** The verb 77x in v. 13 is a less clear in meaning since it is
infrequently attested, but other passages show that it refers to a mental activity of
planning.?® It does not necessarily mean something as concrete as “lie in wait.”

Another point where verses 13-14 and LH 207 coincide is in the motif of
temple adjudication. This is explicit in verses 13-14. The deity will appoint a
“place” where the killer may flee, and this is the place of the deity’s altar, that
is, a sanctuary.*® This chapter later argues that CC did not see the sanctuary as
a place of indefinite asylum. Asylum was only a temporary measure until the
Killer’s intent could be determined and the victim’s family received satisfac-
tion, either through the execution of the Killer, if the killing was intentional, or
through indemnification, if the killing was inadvertent. LH 207 does not speak
overtly about adjudication at a temple or shrine, but it is implied in the require-
ment of swearing an oath of inadvertence (also LH 206). The place of other
judicial declarations in LH, described to occur “before the god” ([ina] mahar
ilim; LH 9, 23, 106, 120, 126, 240, 266, 281), was presumably a shrine or temple,
as discussed in chapters 5 and 9.7 CC seemingly wondered about the place of the
oath in LH 206-207 and, concluding that it was at a shrine or temple, portrayed
this in terms of asylum. It agreed with Hammurabi’s law, as it understood it, that
inadvertence would be determined by procedures at a sanctuary.

It may be asked whether asylum is an invention of CC based purely on its
reading of LH or whether it reflects actual Israelite/Judean practice. Given that
21:13-14 are based on the altar law, which reflects native customs in one way or
another (see chapter 11), asylum may be a native custom associated with such
sanctuaries and altars. The stories about altar asylum in the first chapters of 1
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Kings may support this. Joab flees to the altar for killing Abner and Amasa and
is even executed there (2:28-34). Adonijah flees to the altar for political refuge
when Solomon comes to power (1:50-53).%8 Though these cases involve politi-
cal conflict, they still relate to the rule in Exodus 21:13-14.* CC may have taken
up this native motif to clarify one of the mechanisms of temple adjudication
suggested by but not described in Hammurabi’s laws.?° Similarly, Amos 9:1-4
appears to reflect asylum practice. It inverts the motif by portraying Yahweh as
an avenger who prevents the people’s access to the altar to obtain safety. If this
passage is original to Amos, it may predate CC and suggests that CC has indeed
taken up local custom to inform its homicide law.%

A Native Participial Source

As noted, CC’s relocation of the homicide laws facilitated its reformulation
of those laws. This is comparable to the reformulation of the talion laws in
21:23b-25. These laws were shifted from their original location in Hammurabi’s
collection (LH 196-201), from just after the child rebellion laws (192-193, 195 //
21:15, 17) to just after the miscarriage laws (209-214 // 22:22—23a). This, together
with their being appended as a replacement apodosis to the second miscarriage
law, allowed CC to dispense with casuistic formulation and to restructure them
as a summary list (see later, on the miscarriage laws).

But while the talion laws in CC are a digest of the more fully formed casu-
istic laws in LH, CC’s homicide laws are not. Despite its streamlined formula-
tion, the participial law in verse 12 has a protasis (“he who strikes and man and
he dies”) and apodosis (“he shall be put to death”). It thus stands as a complete
rule.?2 Moreover, though deviant in their casuistic form, verses 13-14 are like-
wise syntactically complete laws. They also contain stylistic elements that are
not found in casuistic law. Some other influence must explain the divergent for-
mulation of the homicide laws beyond simply being cut loose from the context
of verses 18-21 and LH 206-208.

A primary influence on the reformulation of the homicide law appears to
have been another source that listed a number of capital crimes with protases
in participial form.Z This source determined the basic form, though not neces-
sarily the exact content, of verse 12. Use of this source and its forms, in turn,
fueled the divergent formulation of the appended law in verses 13-14.

The main reason for supposing that CC has used a participial source is that
CC displays two series of laws formulated participially with death penalties
attached: 21:12, 15-17 (laws about homicide, child rebellion, and kidnapping)
and 22:17-19 (laws about a sorceress, bestiality, and sacrifice to other gods).
Table 6.1 compares the forms of these various laws. Each law basically begins
with a participle that describes the illicit action. The participle may be followed
by the party affected by the illicit action. In some cases, a result is described,
extending or adding specification to the case. This is described with a perfect
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Table 6.1: Participial laws in CC (read columns right to left)

Penalty Result Affected Party Participle Prefix ~ Verse

nnYe nn nm R fila) 21:12
shall be put to death  so that he dies a person one who strikes

nn mn AR AR 7on v 21115
shall be put to death his father or one who strikes and

mother

nnY mn 1772 R¥MI11170m) wR a1 v 21116

shall be put to death and sellshimor  a person one who steals  and
he is found in
his possession

nnY mn MR VAR 5opn v 2117
shall be put to death his father or mother one who curses and

hirhh v hbli7ietal 22:17
you shall not allow a sorceress
to live (or: [she]
shall not live)

npY Mn hishREa)f W 9y 22:18
shall be put to death with an animal one who lies any

..o B \h i) mar 22:19
shall be to gods one who
exterminated. .. sacrifices

(suffixing) verb form with waw-consecutive. The apodosis (penalty) at the end
prescribes capital punishment, with verbs in imperfect (prefixing) form. In five
cases, this is described by the formula n»» min “he shall be put to death.” The
other two cases use wording that is roughly synonymous.?* The law about the
sorceress may have originally had a G-stem verb “she shall not live” (7nn)
rather than the D-stem of the MT. The verb oan> (C-passive) “he shall be
exterminated,” the penalty for sacrificing to other gods, fits a case of religious

treachery.?

The prior extracted list of participial laws in CC is similar to the list of
curses in Deuteronomy 27. In the citation here, the liturgical response of the
people is omitted:®

15Cursed is the man who makes (7wy> wX) an image or idol, an abomi-

nation to Yahweh, the work of a craftsman hands, and puts it in a secret

place....

8Cursed is the one who curses ([9%p»] 72pn) his father and his mother. ...
1Cursed is the one who moves (»on) the boundary marker of his

neighbor....

18Cursed is the one who makes the blind to stumble (73wn) on the road....
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®Cursed is the one who perverts (7vn) the judgment of the immigrant,
orphan, or widow....

2Cursed is the one who lies (20w) with the wife of his father, because he
has uncovered the skirt of his father....

2Cursed is one who lies (2o0w) with a beast. ...

22Cursed is the one who lies (20w) with his sister, the daughter of his father
or the daughter of his mother....

23Cursed is the one who lies (20w) with his daughter-in-law. . ..

24Cursed is the one who strikes (7731) his fellow in secret. ...

2Cursed is the one who takes (np2) a bribe, to strike the life of innocent
blood....

%Cursed is one who does not maintain (o°p> X2 2wx) the words of this
teaching....

The illicit action in this list is formulated for the most part with participles like
the laws in Exodus 21:12, 15-17; 22:17-19. Several of the cases are similar to
the topics of CC’s participial laws: illicit worship (v. 15; cf. Exod 21:19), cursing
parents (v. 16; cf. Exod 21:17), bestiality (v. 21; cf. Exod 21:18), and homicide (v.
24; cf. Exod 21:12). The main difference is that the conceptual apodoses consist
of the predicate adjective =& “is cursed” instead of a verb describing a capital
sentence. This predicate adjective is placed at the beginning of the phrase (e.g.,
V. 16, 1R AR [29pn=] apn ik “Cursed is the one who curses his father and
his mother...”). Though it is specifically unsaid, transgressions of the norms
in Deuteronomy’s list would no doubt be considered worthy of death. CC’s law
may have been influential on the list of curses in Deuteronomy 27 (vv. 16 [curs-
ing parents], 21 [bestiality]; maybe v. 24 [striking a fellow]; note also the men-
tion of the immigrant, orphan, and widow in v. 19 found in Exod 22:20-21, and
the taking of bribes in v. 25, found in Exod 23:8; see chapter 12). But it does
not seem that Deuteronomy’s list builds primarily on CC’s participial laws. The
list in Deuteronomy may reflect a separate tradition of describing actionable
cases in participial form, to which the presumed participial source used by CC
is related.

Other biblical laws use a participle to describe the agent of a forbidden
action, followed by the formula n»» nin “he shall be put to death.”? Although
these are not concentrated in a list, they show that this type of formulation was
a standard way of indicating a crime accompanied by capital punishment. The
closest we come to a collection of this type of law is the group in Leviticus 20
that uses the formula ()nm mn “(t)he(y) shall be put to death.” This is pre-
scribed for the evils of Molech worship (v. 2), parent cursing (v. 9—roughly
similar in form to Exod 21:17), adultery (v. 10; see previously), incest with one’s
mother (v. 11), incest with one’s daughter-in-law (v. 12), male homosexuality (v.
13), male bestiality (v. 15), female bestiality (v. 16), and necromancy (v. 27).2°
Although a participle is not used in the protases, a conceptual equivalent is
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employed: “a man/woman” (7wx\wox) + “who” (wx) + prefixing verb describ-
ing the act (e.g., “curses” 97p°).

This confluence of evidence makes it reasonable to suppose that the parti-
cipial laws in CC derive from or pattern themselves on a preexistent short list
of participial laws accompanied by a decree of capital punishment. This would
have been a native source, not a cuneiform or otherwise foreign source, to tell
from the attestation of the form in the Bible broadly.

Unfortunately, it is difficult to specify what CC’s participial source looked
like—what its contents were and the specific form of the laws. We cannot sim-
ply extract the participial laws from CC to reconstitute that list. Nor can we
reconstruct it on assumptions of similar forms, metrical consistency, or the
lowest common denominator or intersection of sets. Just as CC has recast mate-
rial from LH and other cuneiform sources, so it has probably recast material
from the participial source. CC may also have omitted elements of the parti-
cipial source, just as it has omitted a significant portion of LH. We can no more
restore this source than we can restore Hammurabi’s legislation on the basis of
CC. The participial source was perhaps a small collection of a half dozen to a
dozen laws. Each was formulated with a participle and a death penalty with an
infinitive absolute construction, probably several with nia> nin.%° Because the
source was presumably short with laws in similar formulation, it could have
been oral rather than written.®* Given the fact that this presumed source took
precedence over the form of LH in the formulation of the homicide law, it is
reasonable to suppose that this source did contain a law about homicide. Other
short lists of laws include homicide laws (Deut 27:24; Exod 20:13 // Deut 5:17).
We would also expect homicide to appear in a list of capital crimes. But if a
homicide law appeared in the participial source, we cannot say that it looked
just like what we find in Exodus 21:12. The prior discussion of correlations with
LH 207 noted that verse 12 could have theoretically been written differently.
The homicide law in the participial source may have displayed some of the
variations suggested there. It may have had a verb other than 1277 “strike” (cf.
Gen 9:4), and it may have lacked the statement nm “and he (the victim) died”
(cf. Lev 24:21; Deut 27:24).%

If the participial source had a law on homicide, this may also have appeared
at the beginning of that source. If so, this may have been a factor in CC’s mov-
ing the homicide law from the middle of LH 206-208 to the beginning of its
assault laws. Whatever its exact original formulation, the homicide law of the
participial source imposed the capital penalty for homicide and hence dealt
with, or could be understood as dealing with, intentional homicide. CC may
have used this law because LH lacked express legislation on this modality of
killing. After setting down this primary case, CC added verses 13-14, which
raise the issue of inadvertence, reflecting the concern of LH 207.

Chapter 7 discusses whether other participial laws in CC were original to
the participial source. To anticipate that discussion, the source may have con-
tained a parent cursing law like 21:17. This law was used as a replacement for
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LH 192-193. The next chapter argues that this was primarily responsible for
bringing in the participial laws as a source for CC.

The Deviant Formulation of Verses 13—14

As noted previously, verses 13-14 should be viewed as part of the basic con-
figuration of CC because of their correlation with LH 207 in the motifs of inten-
tionality and sanctuary adjudication (implied in LH). But how is their deviant
formulation to be explained, especially their strange casuistic form, the quali-
fication they introduce over against the categorical proscription of homicide in
verse 12, and their use of the first person of deity and second person of audi-
ence, which deviate from the standard content of CC’s casuistic law otherwise?

Verses 13 and 14 each begin with divergent casuistic conjunctions. Verse 13
uses “wx, which most understand as a conditional conjunction “if.”* This usage
is clearly seen in various biblical passages (cf. Lev 4:22; Deut 18:22). Verse 14
uses the more normal conditional conjunction »> “if.” But this is out of context
in CC because this conjunction is used to introduce primary or initial cases.**
Subsidiary, secondary, or limiting cases are introduced generally by another
conditional conjunction, ox “if.”®

Why does CC disregard normal casuistic style in verses 13-14 if the verses
come from the same hand that imposes the *>/ox patterning elsewhere? It is not
altogether certain that =wx is a conjunction. It may be a pronoun coordinated
with the participle in verse 12: 7o “he who strikes. .. ” balanced by 1773 8% qwx?
“but he who did not plot.... "% This is a way of formulating a negative correlate
of a participial phrase, as found in Deuteronomy 27:26, already referenced:
DRI AN 2T IR 2P X2 7N R “cursed is the one who does not maintain the
words of this teaching....” 2w« in Exodus 21:13 operates similarly.*” An objec-
tion that "wx must be a conjunction because of the presumed parallel structure
of verse 14 does not hold. Verse 13 is still conceptually a conditional construc-
tion, even when awx is taken as a pronoun. The verse parallels and builds on
the implicit conditional construction in the participial law of verse 12: “he who
strikes (= if a man strikes)...shall be put to death” // “he who did not plot (= if
one does not plot)... I will appoint a place for him to flee.”

Further support for taking "wx as a pronoun is found in Deuteronomy 19.
This develops the homicide law of CC and has a similar distribution of the
terms wx and »3, as recently recognized by Jeffrey Stackert.® The term wx is
found thrice in verses 4-5 as a pronoun:

This is the ruling pertaining to the killer who may flee there and live (78
'm 7w 01°), who strikes his fellow without knowledge (17y9 nx 72 w8
ny7°923) and he had not hated him in the past—who (for example) goes
with his fellow (w2 nx ®2° 924)) into the forest to chop wood and his
hand wields the axe to cut the wood and the head slips off from the shaft
and hits his fellow and he dies, he may flee to one of these cities and live.
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Pronominal 2wk in this passage is associated with the case of inadvertence, as
in Exodus 21:13. Later in Deuteronomy 19, the conjunction >3 begins the section
on intentional homicide (v. 11):

But if a man has hated his fellow (37v7% xaw wox 7°7° *), lies in wait for
him, rises against him, and strikes him fatally so that he dies, and then
flees to one of these cities, the elders of his city (of asylum) shall extradite
him from there and deliver him into the power of the blood avenger so
that he may be put to death.

This corresponds with CC’s second law, in Exodus 21:14. Even though radi-
cally changing the sense of CC’s homicide law, Deuteronomy 19 thus appears
to maintain the basic function of the framework terms of Exodus 21:13 and 14.

The use of "wx as a pronoun in verse 13 is not unlike its use in 22:8 within
CC: “He whom God convicts shall pay twofold to his fellow” (279K 1w WK
11y 0w obw). The term is used as an independent pronoun, though here it is
an object of its contiguous verb rather than subject.*®

If 7wk in verse 13 is a pronoun, then the first conditional conjunction in the
homicide law is in verse 14. As the first, CC may have chosen to use *> and not
ar.“% In fact, the use of ax would have appeared equally anomalous. Neither
conjunction truly fits after the participial and negative pronominal clauses in
verses 12-13. Moreover, *> fits quite well conceptually because verse 14 cor-
relates with the primary law in verse 12, where the killer is guilty and is to be
put to death.

In addition to these considerations, freedom from a textual model may have
facilitated CC’s abnormal casuistic formulation. Although LH 207 could sug-
gest themes for verses 13-14, it did not provide a guide that could be followed
in detail. Two other aberrant conjunctions in CC can be explained similarly.
The rule about children as victims of a goring ox (21:31) and the rule about a
habitually goring ox goring another ox (21:36) are introduced with the simple
disjunctive conjunction & “or,” not the expected ox “if.” Neither of these laws
has a direct parallel in CC’s cuneiform sources; each is an invention based on
motifs in other laws. Verse 31 is based on a literal reading of the phrase mar
awilim, “son of a man” in LH 251, whose ambiguity otherwise generated the
case of an adult victim in verses 29-30. Verse 36 is based on verse 29 (which is
based on LH 251) and extends the law of verse 35 (which is based on a law like
LE 53; see chapter 8).

The tension that one senses between the unqualified rule in verse 12 and the
qualification verses 13-14 is partly due to the use of sources. The participial
source behind verse 12 presumably did not refer explicitly to inadvertent homi-
cide, just as the compact homicide rules in Genesis 9:6, Deuteronomy 27:24, or
the Decalogue (Exod 20:13 // Deut 5:17) do not explicitly refer to inadvertent
homicide. The material about inadvertence in verses 13-14, based conceptually
on LH 207, was appended to this traditional formulation. Thus, if there is a con-
tradiction, it lies at the level of the sources used by CC, not in the redactional
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development of CC. But the tension between verses 12 and 13-14 may not be as
great as one might think. The nature of Near Eastern law and casuistic law in
particular is to add qualifications to what appear to be categorical statements.
Verses 13-14 retrospectively provide the detail for the general rule in verse
12, much like the specific mention of the condition of daytime in the second
burglary law of 22:2a clarifies that the case of 22:1 deals with burglary at night
(see chapter 9).4

The issue of sanctuary adjudication in the determination of inadvertency,
as suggested by LH 206-207, opened the door for CC to bring motifs from the
altar law of 20:24-26 into verses 13-14.%> These motifs include the first person
of deity who speaks,* the second person of audience,* the use of the term place
(opn) referring to a sanctuary locale,* and the altar at this place.*® Thus the
altar laws can themselves be considered an additional source—an innercom-
positional source—for the homicide asylum law. The argument of this book
is that both the altar laws and the homicide laws, including verses 13-14, are
part of the original formulation of CC. But one part of the text has to have been
written or conceived of before the other. In the case before us, the altar laws
appear to have been created first, based on the exhortatory block of LH, the part
of Hammurabi’s text that is conceptually primary for the creation of CC over-
all (see chapters 11-12). Verses 13-14 of the homicide law were subsequently
created under the influence of LH 207 and also the altar laws of 20:24-26. The
reason CC brought in motifs from the altar law at this particular point, and not
in other laws that speak of judicial processes at the sanctuary (21:6; 22:7-8, 10),
is the need to describe a specific mechanism—asylum at the altar—to forestall
premature execution of the killer.

The influence of the altar law also helps explain the unusual conditional
style of verses 13-14. That law interfered with CC’s possible formulation of
the homicide law in a purer casuistic form. The conceptually and legislatively
operative elements of verses 13 and 14 are in the apodoses of these verses: “...1
will appoint a place for you to which he may flee” and “...you shall take him
from my altar to be put to death.” These are the parts of the verses that specifi-
cally reflect altar law motifs. CC drew the motif of inadvertence from LH 207
but had its eye concentrated more particularly on the altar laws for the formula-
tion of verses 13-14.

Injury (21:18-19)

After the homicide laws, CC maintained the participial form for the child rebel-
lion and kidnapping laws of verses 15-17. The content and form of these laws
are discussed in chapter 7. In anticipation, it should be observed here that this
unit was influenced by the casuistic laws of LH 192-195 on parents and chil-
dren, with the kidnapping law of LH 14 taking the place of the disruptive wet-
nurse law of LH 194. A parent cursing law, presumably part of the participial
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source, served to “translate” the parent denunciation laws in LH 192-193. This
led to formulating all of the capital laws in this area of the text in the participial
form, even if they were not part of the original participial source, and, as noted
before, moving homicide to the beginning of the capital laws.

When CC got back to content based on the injury-homicide series of LH
206-208 in verses 18-19, CC resumed standard casuistic formulation based
on LH (see the compared texts near the beginning of this chapter). The main
reason for resuming this form was mainly because the case in verses 18-19 was
not a capital crime. Another inducement for returning to casuistic formulation
was probably because LH 206-208 were a primary focus in the creation of the
laws in this area of the text. CC must have had this Akkadian pericope in mind
before composing the homicide law and the other participial laws of verses
15-17 and may have therefore anticipated from the start more normal casuistic
formulation for the injury laws of verses 18-19.4

The main correlations between the injury law of verses 18-19 and its source,
LH 206, were noted toward the beginning of this chapter. Perhaps the most vis-
ible difference is CC’s omission of the requirement of an oath declaring that the
injury was not intentional. CC appears to change the modality of Hammurabi’s
law. Instead of a law describing minimal liability as in LH, that is, the least
that one pays even if the injury was unintended, CC apparently prescribes a
case of maximal liability, that is, the most that one pays even if the injury was
intended.

A hint that CC’s law includes intentional injury is its inclusion of a “stone”
in verse 18 as a weapon, in addition to an 7738, which may mean “fist.”4 A
hand may be used in cases of inadvertence, as indicated by verse 13, which says
“God directed (him) to his hand” (372 nax o°77x8m),* as well as the use of the
verb strike (7577) in verse 12, which may not be limited to a hand but nonethe-
less primarily refers to such. The verb majasum “to strike” in LH 206 implies
a hand (compare LH 195, 202-205). CC’s inclusion of a stone, in addition to the
mention of a hand, indicates a measure of greater aggression, perhaps an offen-
sive stance rather than a mere defensive one. The homicide law in Numbers
brings instruments into a consideration of intent, though this is not by itself a
decisive criterion (Num 35:16-18, 22-23; cf. Deut 19:5). Another signal that
CC’s law includes intentional striking is the severity of the wound inflicted.
CC’s statement that the victim “takes to his bed” (20wn? %o11) exceeds the
simple description of LH, where the assailant merely “puts a wound on him”
(simmam iStakan3u), which does not indicate incapacitation. CC also adds the
phrase “and he does not die” (m»> ®2). This is partly to provide contrast with
verses 12-14, where the victim does die from striking. It describes an alternate
case, much like “and he dies” (imtzt) in LH 207 serves to describe an alternate
case to LH 206. Yet the phrase “he does not die” in verse 18 also indicates the
possible severity of the injury, especially in conjunction with the phrase “and
he takes to his bed.” The injury may be one just short of death. These various
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data do not definitively demonstrate that CC includes intentional injury. But at
the same time, there is no evidence in the law that it refers only to inadvertent
striking. As an alternative to the case of homicide in verses 12-14, which treats
both modalities in separate verses, verses 18-19 appear to include both intent
and inadvertence at the same time.%

One of the motivations for CC’s including the modality of intention in verses
18-19 perhaps comes from a contemplation and a rejection of the laws about
defamatory striking (LH 202-205) that immediately precede Hammurabi’s
series on unintentional injury and homicide.®! These deal with the noninjuri-
ous but deliberate striking of an awzlum or a commoner by another person of
equal or lesser status. The wider the gap in status, the more severe the penalty.
A commoner who strikes a commoner pays merely ten shekels of silver. An
awilum who strikes another of equal status pays sixty shekels. An awilum who
strikes another of a higher status receives sixty lashes in public. And a slave
who strikes an awilum loses an ear. Including intentional battery in 21:18-19
meant that a penalty for striking another could be no more severe than what
these verses prescribe. In fact, CC may be viewed as capping damages when
it prescribes “he only pays for his period of inactivity (literally, sitting) and
provides for his cure” (%97° X9 10° \naw »7; v. 19b).%2 By including intentional
injury in its law, CC was able to make a notable change to LH 206. It added the
requirement to pay lost wages in addition to medical expenses. Hammurabi’s
law requires only payment of the physician.

The limitation of the penalty in verse 19b must also be understood in the
context of the description of the victim’s recuperation in verse 19a, which
has no counterpart in LH: “if he rises and walks about outside on his staff”
(mvwn 9y yana 72anm o> ar).% The “rising” of the victim here contrasts with
his “sitting” (naw) later in the verse. As soon as he gets up and moves about,
“the striker is not liable” (7om7 7pm).%* As case law, verse 19 gives only one
example of how the victim’s recuperation might proceed. It does not mean that
he must, in fact, walk about outside with a staff. It means that when the victim
shows signs of recovery, even if it is not a full recovery, the assailant is no lon-
ger liable for homicide, even if the victim were to die after turning this corner.*
A similar denouement is considered in the following slave law (v. 21; see later).

When understood thus, CC’s law both limits and increases penalties in the
case of injury vis-a-vis LH. It reduces any excessive penalty for injuries result-
ing from intentional striking and raises the penalty (i.e., paying lost wages) for
unintentional striking. This combination of leniency and stringency is com-
parable to the slave homicide and injury laws in verses 20-21 and 26-27. CC
has conflated laws for debt- and chattel-slaves in these verses. Hence, when the
slave killed or injured is a chattel-slave, the penalties are more severe than what
LH prescribes for its chattel-slaves. When the slave is a debt-slave, the penalties
are less severe than what LH prescribes for its debt-servants in LH.
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CC’s changes in the penalties for intentional and unintentional injury in
LH are ultimately to be coordinated with changes made in the talion law (vv.
23b-25, discussed later). We will see that CC’s talion laws are concerned with
unintentional injuries as opposed to those in LH (LH 196-201), which are
concerned with intentional injuries. CC has, in essence, exchanged the places
where intention is featured in the injury laws in respect to LH. CC made a
further change to Hammurabi’s talion laws by changing penalties that require
bodily mutilation in LH into monetary compensation equivalent to the injury.
Thus CC’sinjury and talion rules prescribe compensation. The main difference
between them, in addition to the varying modalities of intent, is that the talion
rules include permanent injuries, whereas the injury law of verses 18-19 is
presumably concerned with transient injuries. The description of the person’s
recuperation in verse 19a—walking on a staff—is a sign of being on the road to
full recovery.® This is not necessarily an indication of imperfect recuperation.
The intent of this datum and the phrase in which it appears is only to indicate
the point when the liability for possible homicide ends and when the period of
lost wages ends. The payments that CC’s injury and talion laws require are
thus comparable; they are both disability payments. In the injury law, the pay-
ment is for temporary disability, for the time of the victim’s inactivity. In the
talion laws, the payment is for permanent disability. In both cases, the text has
left the amounts unspecified, similar to what it has done in the first miscarriage
law (v. 22), the goring ox law for victims who are free persons (v. 30), and the
seduction law (22:15-16). The only specific amount that CC sets down is thirty
shekels for a gored slave (21:32).

Where did CC come by its notion of paying for lost wages in verse 19? This
has a conceptual parallel in HtL 10:58

If someone injures (hunikzi) a person and makes him ill (istarnikzi),* he
shall provide for his cure (saktaizzi). In his place he shall give a person.
He (the provided person) shall work at his estate while he (the victim)
is recovering. When he recovers, he (the assailant) shall pay six shekels
of silver and he likewise will give payment to the physician (\YA.ZU-ya
kusSan apadpat pai).

This law requires compensation for lost labor in providing a person to work the
victim’s estate. One can note further than this law is similar to CC’s in stating
that the victim is incapacitated in some way (“makes himill” // “take to his bed”)
and that the person recovers (“when he recovers” // “when he gets up and walks
about outside”). The Hittite law is also similar to CC in not making the issue of
intention explicit.5° While the Hittite Laws cannot be considered a source for CC
(as noted in chapter 4), it is possible that there was another Akkadian source that
contained some of the motifs found in common in CC and HtL 10 over against
LH 206. At the same time, the motifs in CC similar to the Hittite law could have
been generated independently by CC’s revision of LH 206.
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Killing a Slave (21:20-21)

As noted at the beginning of this chapter, the law on killing a slave in verses
20-21 correlates with Hammurabi’s law about killing a commoner in LH 208
(see the compared texts near the beginning of this chapter).6* CC has changed
the social status to fit the simpler sociology of its text. The alteration may have
sought to make the law accord with CC’s own social world or to make it appear
archaic. That CC conflates debt- and chattel-slaves in this law (see later) allows
thinking that its slave laws are somewhat artificial. This supports viewing the
sociological simplification as an act of archaizing, to make the law collection
appear as a revelation in Israel’s past. Archaizing is visible also in the use of the
terms Hebrew (21:2) and chieftain (22:27).

Writing a law about a slave instead of a commoner is based on Hammurabi’s
text. Laws in the immediate vicinity of LH 206-208 are socially graded and
include slaves: LH 196-201 (talion), 202-205 (defamatory striking), 206—-208
(injury/homicide), 209-214 (miscarriage), 215-217 (successful surgery), 218-220
(unsuccessful surgery), 221-223 (successful bonesetting). Laws elsewhere in LH
also manifest similar social gradations (LH 8, 116, 117-119, 139-140, 229-231,
250-252). These various laws demonstrated for CC that a case of a slave could
equally come after a case involving a free person. In other laws, CC follows LH
in drafting socially graded laws that include slaves: the talion laws in verses 23b—
27, which imitate LH 196-201, and the goring ox laws in verses 28-32, which
imitate LH 250-252. Note that the slave laws that are part of the talion series in
CC also replaced a commoner with a slave (v. 27 // LH 201; discussed later).6?

Specific influences from the series to which LH 208 belongs are visible in
verses 20-21, despite CC’s change of the victim’s social status. The introductory
conditional clause in verse 20, “if a man strikes” (v°x 172° °2v), is based on the
beginning of LH 206, “if a man strikes...” (Summa awilum...imtajasma). LH
208 assumes this condition from LH 206. The full statement of the condition in
verse 20 is necessary because it introduces a new context—a master beating a
slave, perhaps to get him or her to work—in contrast to LH 208, which just con-
tinues as a subcase of the simpler battery and homicide laws of LH 206-207.%3
In addition, the notice that “and he (the slave) dies” (nm) can be seen as coming
from LH 207, “if he dies from his beating” (Summa ina mahasiSu imtat). CC
had to provide this datum because it moved the homicide law, which has this
datum (cf. v. 12 and LH 207) and conceptually belongs between verses 18-19
and 20-21, to the beginning of the assault laws, as noted previously.

But CC’s law is otherwise significantly different from LH 208 and the series
to which it belongs, even when one takes into account the change from com-
moner to slave. The biblical law actually consists of two laws, not one, unlike
LH 208.%4 The stimulus for these laws and for several of the differences within
them comes from the inclusion of motifs from the debt-servitude law of LH
115-116,% laws that CC presumably knew because it used the debt-servitude
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laws that immediately follow (LH 117-119) to create its basic debt-slavery law
in verses 2-11 (see chapter 5):

Exodus 21:20-21 LH 115-116

20 If a man strikes his male slave H51f a man is owed grain or silver

or female slave with a rod and he by another man and he (the creditor)
(or she) dies under his hand (i.e., takes from the debtor the one to serve
then and there), he (the victim) is as a debt-servant into debt-servitude,
to be avenged. and then the debt-servant dies by

natural causes in the house of the
creditor, that case has no claim.

2L But if he lingers for a day or 161f the debt-servant dies from beating
two, he (the assailant) shall not or from mistreatment in the house of
suffer vengeance, since he is his his/her creditor, the owner of the debt-
(the master’s) silver (i.e., servant (= the debtor) shall bring proof
property). against his merchant. If (the debt-servant

was) the man’s son, they shall kill his
son. If (the one in bondage was) the
man’s slave, he shall weigh out one-third
mina (= twenty shekels) of silver. He
shall forfeit as much as he gave as a loan.
VAW AR NR N 72V DR WK 75 12D 1Summa awidum eli awilum Se’am u
opY OPI T AN N kaspam iSizma niplssu ippéma nipQ-
tum ina bit nepiSa ina SimatisSa imtit
dinum 8z rugummam ul Su
2 OpY RY 7AY° o101 IR O OR IR 16Summa nipdtum ina bit nepisa ina
X7 190 mapasim @ liz ina usSuSim imtat bel
nipatim tamkarsu ukanma Summa mar
awilim marasu idukksa Summa warad
awilim 1/3 mana kaspam iSaqqal u ina
mimma SumSu mala iddinu telli

CC’s laws are in the reverse order of Hammurabi’s, as Schwienhorst-
Schonberger has observed.®¢ Verse 20 correlates with LH 116, where a holder of
an enslaved person strikes and kills that person. The two laws correlate in the
use of the verbs 11277 and majasum, a correlation found between other striking
laws in CC and LH.%” The contexts of both laws portray the beating as mis-
treatment. Both require a severe penalty, “vengeance” (to be explained later)
in CC or vicarious capital punishment in LH, if the victim is a man’s son (cf.
LH 117). LH 116 probably mentions only the case of a son because it is more
likely that a father would surrender his son before he would surrender himself
to pay off a debt (cf. LH 117).% Verse 21 correlates with LH 115 in absolving the
slaveholder. In CC, “he (the owner) will not suffer vengeance” (op> &%); in LH
“that case has no claim” (dinum $iz rugummam ul 78u), the same outcome as in
a case of ad hoc ox goring (LH 250; cf. 21:28).%° Although verse 21 represents
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the death as occurring ultimately from a beating, it correlates legally with the
natural death of LH 115 because death is not immediate and therefore causa-
tion may be questioned. The reversal of the order of the laws has allowed CC to
recontextualize the natural death of LH 115.7

The reversal of the laws’ order is comparable to the reversal of the order of
child rebellion laws (21:15 // LH 195; 21:17 // LH 192-193) and the homicide and
injury laws (21:12-14 // LH 207; vv. 18-19 LH 206). These reversals all have a
contextual rationale. Striking a parent (21:15) comes before cursing because it
is related to the context of homicide (vv. 12-14). Homicide comes before injury
(vv. 12-14) because it is proper to put it at the beginning of a list of assault
laws. Liability for the death of a slave comes before exemption for liability (v.
20) because it is generated primarily from the context of LH 208 and relates to
verses 18-19 (which come from LH 206).

The Conflation of Slave Types

The use of laws on phenomenologically distinct classes of subjugated persons is
responsible for the tension found between verses 20 and 21, where a homicidal
master is exempt from vengeance if his victim lives at least a day.” The leniency
in the law, in verse 21, is due to the use of legal perspectives pertaining to chattel-
slaves. These perspectives come into the law through substituting the commoner
in LH 208 with slaves from the socially graded laws in the environment of LH
208. The slaves in these nearby laws are chattel-slaves, designated by the terms
wardum “male (chattel) slave” and amtum “female (chattel) slave.” They are the
owner’s property and may be treated with harshness, even lethal harshness. LH
never describes or punishes injury or death caused by an owner to his or her own
chattel-slave. It legislates only about injury and death caused by an outside agent
(e.g., LH 199, 213-214, 217, 219, 220, 223).7 In such cases, the owner is economi-
cally compensated by the person who caused the injury or death. According to the
implication of Hammurabi’s system, if an owner injured or killed his own slave,
it would be his or her own loss.” This is why verse 21 does not require vengeance
against the owner if the death of the slave is not immediate. CC encodes the eco-
nomic principle operative in a case of chattel-slavery as found in LH when it adds
the rationale: “because he (the slave) is his (the owner’s) silver” (%7 1905 *3).7

This principle would lead one to expect that the owner should not be liable
even if a chattel-slave died immediately from the beating. The stricture of verse
20 comes from the inclusion of the law about a debt-slave in LH 115-116 who
is not called a wardum or amtum, but a nipatum. In contrast to legislation about
chattel-slaves, this Akkadian law describes and punishes a person’s deadly
abuse of his own debt-servant. CC accordingly prescribes vengeance when an
owner beats and Kills his slave the same day. A significant difference, however,
is that LH places no time limit on the death of the debt-servant. Presumably, if
the victim died a week later and the causation between beating and death was
clear, the creditor would be punished.
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This source analysis helps answer the question, Do verses 20-21 have in
mind chattel-slaves or debt-slaves? The answer is yes.” CC apparently includes
both types of slave in the same law. By combining the legislation, it ameliorates
the condition of chattel-slaves by providing a sanction against a beating that
would lead to immediate death. An owner cannot brazenly kill a slave. But it
lessens the protection of debt-slaves by allowing them to be beaten harshly,
even to death, as long as they do not immediately succumb.

The blending of chattel- and debt-slave perspectives is visible in CC’s other
slave laws. The slave injury laws in verses 26-27 primarily develop from the
talion laws of LH 196-201. The slaves spoken of in these Akkadian laws are
chattel-slaves. But CC has made some significant changes. The agent of the
injury is not external, but the owner of the slave. Furthermore, instead of pre-
scribing monetary payments, CC requires that the owner “send him away free
for his eye/tooth” (w1 nnn unbws >wan>). This is similar to the language
of the debt-slave law in 21:2: “in the seventh (year) he shall go free without
further obligation” (oin *won x¥> nyaway). If the biblical victim was merely a
chattel-slave, the punishment would not make sense because, as noted before,
this would be damage to the owner’s own property. The blind or toothless slave
would just continue to work for the owner, though with some disability. But
the penalty makes perfect sense if CC’s law includes debt-slaves. Permanent
injury to a debt-slave by a creditor terminates the debtor’s obligation. He or
his indentured surrogate goes free.” The principle at the end of LH 116 that
speaks about Killing a debt-servant applies here: “he (the creditor) shall forfeit
whatever he gave (as a loan).”

The law of 21:26-27 might be thought to apply only to debt-slaves. Unlike
verses 20-21, it does not contain internal friction that would make one think
that chattel-slaves are included. However, the source analysis presented later
indicates that verses 2627 develop out of chattel-slave legislation in LH, as just
noted. Moreover, the verses speak of slaves the same way as verses 20-21. Thus
one can reasonably conclude that both chattel- and debt-slaves are included in
verses 26-27.

It is less clear if the slaves in verse 32 of the ox law include both chattel-
and debt-slaves. When an ox fatally gores a male or female slave, the owner
is to pay thirty shekels to the slave owner. This closely follows LH 252, which
speaks of a chattel-slave (see chapter 8). This is the only slave law in CC where
the party responsible for killing a slave is an external agent, not the owner. It
thus fits the phenomenology of chattel-slavery in LH. There are two differences
in CC’s law, however, that make us hesitate to conclude that CC speaks of only
chattel-slaves here. First, CC has increased the penalty from twenty to thirty
shekels, the same amount that LH 251 requires in a case where the victim is a
free person. This increase therefore fits a case of a debt-slave because such a
person is potentially free or comes from the free class of society. Second, verse
32 speaks of both a male and female slave (an 72y and nnx), as do the other slave
laws in verses 20-21 and 26-27. This makes one suspect that same types of
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slaves are intended in verse 32. One difficulty in this interpretation is that one
would expect the law to prescribe compensation to the family of a debt-slave
if this type of slave is included. The law probably presumes, however, that the
debt is canceled; this is the family’s compensation. Because the creditor is not
responsible for the death, he is indemnified for his financial loss by the thirty
shekels.™

In contrast to verses 20-21, 2627, and 32, the primary legislation on debt-
slaves in verses 2-11 speaks only of debt-slaves, even though the same terms
for slaves (7av and nnx) are used there as in the laws later in the chapter. That
only debt-slaves are intended here is evident in the limiting adjective Hebrew
(v. 2), meaning the slaves are from the free national group. The daughter and
her father who sells her (v. 7) are, by default, also of the free national class. But
even though these verses speak only of debt-slavery, CC has used laws on both
debt-servitude (LH 117, as well as 118-119) and chattel-slavery (from LH 282
and even 278-282) to build its legislation, as described in detail in chapter 5.

In summary, CC treats debt-slaves in 21:2-11 and debt-slaves and chat-
tel-slaves together in verses 20-21, 26—27, and 32.” Chattel-slaves alone are
referred to only in passing. The wife given to the Hebrew debt-slave in 21:4 and
who bears him children is presumably a chattel-slave, the permanent property
of the debt-slave’s master/creditor. A female chattel-slave and her offspring are
echoed in the term ;& 12 “son of a slave woman,” who, according to the final
apodictic laws, receives refreshment from seventh-day rest (23:12).

Why did CC conflate slave legislation from LH in its law? A number of fac-
tors may have been involved, independently or mutually. Part of the stimulus
may have been native terminology. The terms 72y and 7 apparently referred
to both chattel- and debt-slaves in Israelite/Judean parlance. The Bible else-
where, and in passages independent of the context of CC, mainly uses these
terms of chattel-slaves. Because the terms could refer to both, CC brought
together legislation in LH that phenomenologically related to both types of
dependent persons. Moreover, it may be that in CC’s society, debt-slaves were
effectively treated as chattel-slaves, permanently enslaved and even harshly
treated. The failure of the people to implement Deuteronomy’s version of the
debt-slave law (cf. Deut 15:12-18), according to Jeremiah 34, points to this.
CC’srulings, though they impose stricture on the treatment of debt-slaves with
respect to Hammurabi’s legislation, may actually provide relief for them in the
context of Israelite and Judean society. In this interpretive framework, pre-
scribing sanctions for the same-day killing of a debt-slave in Exodus 21:20 may
actually be an improvement over native custom. Similarly, CC’s lengthening
of Hammurabi’s time limit for debt-slavery from three to six years (LH 117
and v. 2) may actually be a limitation of service customarily lasting a lifetime
or much longer than six years. The jubilee legislation in Leviticus 25, which
prescribes, on average, a much longer period of enslavement for debt, may be
a more realistic reflection of native custom. Thus Mesopotamian cultural and
legal values may have been used to ameliorate this harshness.
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CC’s archaizing tendency may also be responsible for the merging of legis-
lation. It attempted to portray an imagined earlier sociology where these two
types of slaves were indistinguishable. As archaic practice and law, it repre-
sents an ideal, which is attractive not necessarily in its ethical force, but in its
phenomenological simplicity.

It is also possible that ideological concerns played a role. The strings of
CCr’s final apodictic laws each begin with a prohibition against oppressing the
immigrant, followed by a rationale that the Israelites were once immigrants
in Egypt (22:20; 23:9). Deuteronomy rearticulates the rationale in these
verses to read “that you were a slave in Egypt.”’® This is consistent with the
perspective in CC. As slaves in Egypt, the Israelites were chattel-slaves, not
debt-slaves. For this reason, CC may have infused chattel-slave laws and per-
spectives from LH with motifs of leniency from Hammurabi’s debt-servant
legislation.

Finally, the conflation of the two types may come from a combination of
CC'’s concern about socioeconomic marginality (discussed in chapter 11) with
a need to write a short law collection. Blending the two types is a way of cov-
ering a range of law about dependent individuals without having to provide
separate legislation about the two types.®

Vengeance and Vicarious Punishment

One of the difficulties in understanding verses 20-21, which bears on their cor-
relation with LH 115-116, is the verb ap1. Attestations of the root in the Bible
indicate that it refers to taking vengeance and specifically to taking capital
vengeance.® Thus one cannot argue, as some have, that it merely means paying
afine, as in the law where a slave is gored by an ox (21:32).%2 One interpretation
that is attractive in view of CC’s dependence on LH is that the verb includes
the possibility of vicarious capital punishment, as prescribed by LH 116.8° If
the slave is the son of a debtor, the creditor’s son should be put to death. This
interpretation is supported by the use of op1 in the Bible in some cases to refer
to collective punishment, including persons other than or in addition to the
offender.®* Given the uncertainties in interpreting CC, this understanding is not
impossible. If it can be proved independently of LH 116, then it reinforces the
evidence for CC’s dependence on these particular Akkadian laws.

But CC appears to reject vicarious punishment.® This is most clearly seen
in the law about an ox that gores and Kills a person after its owner has been
warned to control it. CC saw an ambiguity in the source law, LH 251. The vic-
tim in this case is described as mar awilim, which can be understood as “a per-
son of the awilum class” or, literally, “a son of an awzlum.” CC therefore wrote
verses 29-30, which assume the first interpretation, with an adult as the victim.
Then it added verse 31 reflecting the alternative interpretation: “or if it gores a
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son or if it gores a daughter, it shall be done for him according to this (the
foregoing) law.” That is, the owner of the ox is to suffer the punishment, not
his child. CC also avoids mention of vicarious punishment in its miscarriage
law (vv. 22-25). Instead of copying the apodosis of LH 210 (“if that [pregnant]
woman dies, they shall kill his [the assailant’s] daughter”), CC inserted the
talion law (vv. 23b-25, “you shall pay life for life, eye for eye...”; see the
discussion later). Thus in three cases, including verses 20-21, where CC could
have explicitly written a vicarious punishment law, it has avoided it.

It is possible to argue that CC has rejected vicarious punishment in the ox
and miscarriage laws because the victim is a free person but allows it in the
slave-homicide because the victim is a slave. A difficulty with this is seeing
vicarious punishment as a lesser form of punishment that would correspond
with the lesser status of the slave. Because vicarious punishment affects per-
sons beyond the immediately responsible party, it seems to be a more severe
form of punishment. In any case, LH views it as form of measure-for-measure
punishment. Thus it is not qualitatively much different from a more economi-
cally stated capital penalty.

Another problem with interpreting op1 as entailing vicarious punishment is
that CC’s law says nothing about the victim being a child or other dependent
family member, in contrast to LH 116. Without this context, the law seems
to be uninterested in this punitive option.®® Moreover, the interpretation does
not make sense when it is recognized that the slave killed could be equally a
chattel-slave, as explained in the preceding section of this chapter. Who is to be
punished vicariously in such a case?

So why did CC use the verb op1? One possibility is that the verb’s lack of
clear specificity allows for variable punishment, similar to the case of the gor-
ing ox whose owner has been warned but who does not control the animal
(21:29-30). In that law, CC first and ideally requires capital punishment (“the
owner of the ox shall also be put to death”). But it adds the alternative of pay-
ing a fine (v. 30), called a “ransom,” paid presumably to the victim’s family.
The reason for CC’s allowing compensation in this case is the presence of the
mitigating factors of negligence and the indirect cause of the homicide. Exodus
21:20-21 similarly features mitigating factors. The victim is a slave, and beat-
ing is allowed as an inducement to work. The verb aopi therefore brings to mind
primarily capital vengeance, but because it stops short of literally calling for
the death of the assailant, allows for compensation if the determining parties
so desire.%

Another reason for the use of op1 may have to do with the law’s inclusion
of both chattel-slaves and debt-slaves, as demonstrated earlier. The term may
indicate variability of punishment depending on the specific status of the slave.
If he or she is a debt-slave—that is, a Hebrew national—then capital punish-
ment would be exacted; if a chattel-slave of foreign origin, then a less severe
penalty might be exacted.®® Like the explanation in the preceding paragraph,
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the root ap1 refers to the stringent penalty but also allows for the lesser. Another
way of looking at this is that in a real social context, the debt-slave would have
kin to prosecute his or her murder. A foreign chattel-slave, however, might
not.®® CC uses opi to cover whatever penalty might be required in a particular
case, without specifying it in detail.

Before we turn to the miscarriage laws, we should observe that, as indicated
in several places in the discussion so far, CC’s slave homicide law is concerned
with intentionality.® It thus complements the laws on homicide (vv. 12-14) and
injury (vv. 18-19), as well the laws on miscarriage and talion (vv. 22-25), which
manifest this concern. Like the injury law in verse 18, verse 20 mentions an
instrument used to cause death (i.e., “with a rod” vawa). This parallel is one
of contrast. The law presumes that a slave owner has a right to strike a slave,
even with a rod, to get him or her to work. The law locates the marker of intent
elsewhere, in the time of death. If the slave dies the same day, the owner may
be seeking to Kill him or her. If the slave does not die immediately, the homi-
cide was not intended.® The concern about intentionality is generated from the
source texts. LH 208 is part of the series of laws that deals explicitly with unin-
tentional injury and homicide. This correlates specifically with the presumed
lack of intentionality behind the slave’s death in verse 21 (the slave’s death must
be assumed in this verse for the absolution clause to make sense). The concern
about intentional homicide comes from LH 116: “if the debt servant dies from
beating or from mistreatment (ina majasim @ li ina ussusim imtat)....” The
infinitival clause ina usSusim refers to causing physical distress and implies
intent to do harm.®? CC’s wording, “if a man strikes...with a rod and he dies
under his hand” (y7> nnn nm vawa...w*R 73° *2), similarly indicates an intent
to do harm.

Miscarriage (21:22-23)

Immediately after the common sequence of laws about injuring a person and
providing therapy (Exod 21:18-19 // LH 206) and about Killing one of a lower
class (vv. 20-21 // LH 208), LH and CC set down laws about aggravated miscar-
riage (vv. 22-23 // LH 209-210).%® Thus all of verses 18-23 correlates closely
with LH. Because of the contiguity of Hammurabi’s laws on injury/homicide
(LH 206-208) and miscarriage (LH 209-210), one would suspect that the latter
were as much a focus of CC’s attention in crafting its system of punishments
for homicide and injury as were the former. This suspicion is verified when one
realizes that the talion laws, which are attached to the miscarriage law in verses
23b-25, fill in a substantial legislative gap left in the homicide laws in verses
12-14. CC waits until its talion law to finish writing its homicide legislation.

CC’s miscarriage law contains two cases. These correspond to the two cases
in its source, LH 209-210:%
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Exodus 21:22-25 LH 209-210
2\When men struggle and they knock a 2091f an awilum strikes an
pregnant woman and her fetus comes out ~ awilum-woman (literally:
but there is no calamity, he shall be fined  daughter of an awilum) and he
as the husband of the woman exacts from  causes her to miscarry her fetus,
him, and he shall pay biplidim. he shall weight out ten shekels of
silver for her fetus.
2If there is calamity, you shall pay life for  2°If that woman dies, they shall
life, 2*eye for eye, tooth for tooth, arm for  kill his daughter.
arm, leg for leg, ®burn for burn, injury (LH 211-212, 213-214 treat the
for injury, wound for wound. aggravated miscarriage of a
commoner and slave woman.)
X7 777797 WX 797 WK 19N WK 8 00?2 20%umma awilum marat awilim
TWRT DY POY W WK WYY WY NoR 7 impasma Sa libbiSa ustaddisSi 10
o020 Sigil kaspam ana $a libbia iSaqqal
nnn PV wo1 nnn woa annn v nor ax1® 2% umma sinnistum 87 imtat
TN NI YN T AN T W AR W Y marassu idukki
7720 NN 77920 YYD NN YYD 70 non

The first laws in both passages consider a case where the child is born dead,
and the second laws, a case where the mother also dies or, according to the
talion extension in CC, suffers injury. This correlation puts to bed the argument
that in a supposed earlier formulation that lacked verses 24-25, CC’s two laws
were concerned only about the status of the child, with verse 22 treating prema-
ture birth (but not death of the child) and verse 23 dealing with miscarriage.%®
CC could have certainly changed the intent of its Akkadian source to create a
law of this type. But there is no clear indication that CC seeks to modify the
two basic conditions of Hammurabi’s laws. In any case, the talion law in verses
23b-25 has to be considered part of the original text, as shown later. Its pres-
ence constrains the interpretation of the miscarriage laws and forces one to
understand verse 23a as referring to the woman’s death.%

A wild card in the interpretation of CC is the term pox in verses 22 and 23.
It may be understood so that the biblical law means something quite different
from Hammurabi’s. For example, Westbrook has argued that the term means
“a case of a perpetrator unknown.” The phrase “and there is no 170KX” in verse
22 is conceptually a double negative: “it is not a case in which the perpetra-
tor is unknown”; that is, the perpetrator is known. Therefore, he pays the fine
of verse 22b. The second law describes a case where the perpetrator is not
known or determinable. In this case, the community—that is, the “you” of “you
shall give” nnnn in verse 23—provides the remedy. It is actually this problem-
atic second-person verb that leads Westbrook in his search for a new meaning
for 1ox.%7 We see, later, that the verb does not refer to community resolution;
rather, it introduces a general law of wider applicability than just miscarriage.
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The word 1ok is attested elsewhere only in Genesis, but that attestation pro-
vides a sufficient guide for interpretation. There it refers to the misfortune that
might befall Benjamin, Joseph’s brother (Gen 42:4, 38; 44:29). Jacob’s descrip-
tion of what happened to Joseph—abeing torn by a beast—is the sort of incident
included under this term (44:28).° The meaning of 170X must accordingly be
something like “calamitous or unexpected death.”®® Thus verse 23 of the mis-
carriage law, which says that “there is 1ox,” means that the mother has suffered
an unfortunate and unexpected death. This makes sense especially in the con-
text, where the death is unintended (see later).

A problem for this interpretation of 1ok is the list of injuries in verses 24-25.
These seem to broaden the meaning of the term to a range of bodily suffering
that includes all of the injuries in that list.}®® This makes verses 24-25 appear
to be a secondary addition, which seems not to have understood the sense of
noR. The source hypothesis of this study provides a solution. The contradic-
tion comes from CC’s using different laws for constructing verses 22-23 and
24-25. The body of the miscarriage law is based on LH 209-210, which speak
of the death of the woman (not her injury). CC has carried over this meaning in
its use of the term mox. The talion list in verses 24-25 is based primarily on the
talion laws in LH 196-201 and partly on the injury motif of LH 206 (see later).
This led to the listing of injuries that exceeds the context of the basic miscar-
riage law. CC apparently felt that introducing this contradiction was tolerable,
because its apodosis in verses 23b-25, while giving a judgment pertaining to
the death of the pregnant woman in verse 23a, also introduced a general law of
broader applicability (see later).X*

Another terminological problem, related to the meaning of ox, is the mean-
ing of 779> Wy, literally “her children come out,” in verse 22. The forego-
ing considerations indicate that this must refer to a miscarriage. As for the
awkward wording, some argue that the original text was a singular, like the
Samaritan 7721 xx “her child comes out,” and that the sequence of letters was
wrongly divided, yielding a plural verb, which in turn led to a “correction” in
the writing of the noun.'®? Others take the MT as the original reading but say
that it allows for a case of multiple pregnancy. Some say it refers to the wom-
an’s losing her ability to bear children.’*® Schwienhorst-Schonberger makes the
appealing argument that the plural is a way of referring to the fetus.'%4

Though CC follows the basic pattern of LH in the two cases of its miscar-
riage law, it changes the modality of intention. LH 209-210 presume that the
striking is intentional X% When the pregnant woman dies, the assailant’s daugh-
ter is to be killed. This is explicable only if the attack were deliberate. If it were
inadvertent, LH would require only payment of a fine of thirty shekels of silver
after taking an oath of innocence, as prescribed by LH 207. LH 209-210, more-
over, describe the striking as direct, with no hint of hesitation or accident. The
case is similar to the descriptions of injury in the talion laws of LH 196-201
and the laws on humiliating striking in LH 202-205. The former laws entail
intentional injury in view of their grievous penalties; otherwise, LH 207 would
apply. The latter clearly entail intentional striking.
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CC'’s talion law, in contrast, involves inadvertence.® The term 10x points
to a lack of intent if it means “unexpected/unfortunate death,” as argued pre-
viously.’” A more decisive datum is contextualizing the assault in a fight.1%
CC brings this in from LH 207, which it duplicated also in verse 18.1° But in
contrast to verse 18, where an injury occurs to one of the pugilistic parties, the
assault on the woman in verse 22 is an unintended outcome. The men fight and
happen to “knock” (nx1) her.*? She is not portrayed as a party in the fight, like
the woman in Deuteronomy who grabs the testicles of a man fighting with her
husband (Deut 25:11-12; cf. MAL A 8).1! CC describes the fighting with the
verb nx1, as opposed to 2> in verse 18. The verb 1731 is probably used because
it more particularly describes a physical struggle, as opposed to 2>, which can
refer to a verbal dispute as well.*2 The verb 7131 further means that the men are
already striking one another; the contest is more advanced than that in verse
18.13 The introduction of the motif of fighting in verse 22 can help explain the
inconsistency when that verse speaks of two men fighting yet of only one being
punished. This is the result of CC’s attention to two different sources: the two
men fighting from LH 207 (and v. 18) and the single assailant in LH 209. The
inconsistency is an artifact of the imperfect blending of sources.

Before turning to the penalties for aggravated miscarriage in CC, we should
observe that CC replicates only LH 209-210. It does not go on to treat a victim
of a lower social status, as found in LH 211-212 (a female commoner) and LH
213-214 (a female slave). It might be thought that CC would include at least a
slave woman, since it includes slaves in socially graded laws in verses 20-21,
26-27, and 32. CC may have intended its law to cover all classes of women by
not giving specific amounts for damages, in contrast to LH 209-214. A lesser
amount would be paid for the fetus of a slave woman and her injury or death.
But CC may not even be thinking about slaves in verses 22—-23 because in verse
22 the penalty is imposed (and received) by the woman’s husband. If the victim
were a slave woman, the penalty would presumably be imposed and received
by her owner, like the case of a slave gored by an ox (v. 32). CC did not include a
slave woman perhaps because replacing the apodosis of LH 210 with the talion
laws from LH 196-201 (see later) distracted attention from continuing with
legislation built on LH 211-214.1%%

Penalties for Aggravated Miscarriage and Talion
(21:22b, 23b-25)

CC changes the penalties of Hammurabi’s miscarriage laws. In the first law, CC
does not specify the amount to be paid, in contrast to LH 209, which demands
ten shekels of silver. The responsible party is fined the amount that the woman’s
husband “determines.” This is described with the verbs wiy1 “be punished” and
nwn “exact, impose.” The root w1y is used of monetary fines elsewhere in the
Bible.'s The second verb is the same used for the variable amount exacted in
the goring ox law, verse 30 (see later). This penalty is motivated in part by the
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change of the modality of intention in the law. It may also be further motivated
by the logical consideration that a fixed amount may not fit all cases.

The assailant must also pay o°%%93, whatever that means. It is tempting to
see this as a reference to the stage of pregnancy, a concern of HtL 17: “If some-
one makes a free woman miscarry, if it is the tenth month (i.e., full term) he
shall give ten shekels of silver; if it is the fifth month, he shall give five shek-
els of silver....” (HtL 18 prescribes five shekels for full-term miscarriage of a
slave.) One could follow Speiser in concluding that the term specifically means
“according to the assessment,” which reflects variable rates.’

Other possibilities for interpretation arise from a comparison of the require-
ment in verse 22 with the parallel requirement in the goring ox law in verse
30: “he shall be fined as the husband of the woman imposes on him he shall
pay biplilim” (29992 1011 AWK Yv2 voy pows wRd v way; v. 22) and “if a
ransom is imposed on him he shall pay a redemption price for his life accord-
ing to whatever is imposed upon him” (wx 935 a1 175 1011 1LY NWY 193 OR
15y nw; v. 30). In both passages, the clause about the imposition of a fine or
ransom, which has the verb nw:, comes first, followed by the payment phrase
with the verb jnn “he shall give,” which states something about the nature of
the payment. Since in the ox law, the animal owner pays a “redemption price
for his life”—this is the sense of the construct relation of the nouns in the
Hebrew—perhaps the preposition -2 on 2°%%5 means “in exchange for.” This
pushes us to see a correspondence between 0°%%5 and the plural 7>7%> “her chil-
dren” in verse 22a. | am not, however, suggesting by this that we should emend
the noun to o*%s1 “aborted fetus(es).”**® Alternatively, the obscure o°%%52 may
refer to the idea entailed in the phrase 1"y nwy wx 935 “according to what-
ever is imposed upon him” and hence mean something like “according to the
assessed penalty.”

Ultimately, | am forced to leave the meaning of the problematic term open.
An alternative interpretation of the term, “by mediation” or “by (the determina-
tion of) mediators,” is still viable.**®

The most substantial change that CC makes to the miscarriage law is replac-
ing the apodosis in LH 210 with a summary of the nearby talion law:'?°

Exodus 22:23b—25 LH 196-201

23 you shall give (= pay) *°¢If an awilum blinds the eye of a member of

life for life, the awilum class, they shall blind his eye.

Zeye for eye, 971 he breaks the bone of an awilum, they shall

tooth for tooth, break his bone.

arm for arm, 198]f he blinds the eye of a commoner or breaks

leg for leg, the bone of a commoner, he shall weigh out one
mina (sixty shekels) of silver.

Zhurn for burn, 1991f he blinds the eye of an awilum’s slave or

injury for injury, breaks the bone of an awzlum’s slave, he shall

wound for wound. weigh out half of his value.
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2001f an awium knocks out the tooth of an
awilum of the same rank, they shall knock out
his tooth.
2011f he knocks out the tooth of a commoner, he
shall weigh out one third mina (twenty shekels)
of silver.
annn...28 1%§umma awidum i mar awilim ujtappid msu
woinnnwol  upappadi
Py N py?t ¥Summa esemti awilim iStebir esemtasu
wnnnw  iSebbira
7 non T %8umma i muskenim uptappid i liz esemti
931 nnn b muskenim iStebir 1 mana kaspam iSaqqal
T nnn 5% 9%umma in warad awilim uitappid i liz esemti
v¥o nnny¥s  warad awilim iStebir misil $imz3u iSaqgal
7man non anan 20%umma awidum Sinni awilim mefrisu ittadi
Sinnasu inaddd
201§umma Sinni muskenim itaddi 1/3 mana kas-
pam isaqqal

Hammurabi’s talion laws appear in two sets: injuries to eyes and bones in
LH 196-199 and injuries to teeth in LH 200—201. The eye/bone laws are graded
according to the status of the victim. Injuries to the eye/bone of an awilum are
treated in separate laws. Injuries to the eyes/bones of lesser statuses are treated
together in one law for commoners and another for slaves. The tooth laws are
socially graded but include only the awilum and the commoner. The laws about
an eye/bone (LH 196-199) and tooth (LH 200-201) are delineated separately
because the fine in the case of the commoner differs.

The body parts in the talion dyads in verse 24 have correspondences in LH.
An “eye” is found in LH 196, 198, 199; a “tooth” is found in LH 200-201. An
“arm” and “leg” can be seen as referring primarily to fractures (not amputa-
tions) and thus correspond with LH 197, 198, 199. The other dyads in CC’s law
derive from other laws. The equation “life for life” in verse 23b is an expansion
of the cases in LH 196-201 and may echo, though only loosely, the verdict in
the miscarriage law in LH 210, which requires a form of capital punishment.
CC has reformulated this requirement to fit the talion wording. The “burn,”
“injury,” and “wound” in verse 25 may derive from laws near Hammurabi’s
miscarriage laws.*?* LH 206, which, as we have seen, guided the formulation of
verses 18-19, talks about the striker inflicting a simmum “wound” on his oppo-
nent.?? These biblical verses have a connection with the talion law of verses
23b-25 in that both prescribe disability payments: paying for the person’s idle-
ness in verse 19 is similar to talion payment (see later). The laws just after
Hammurabi’s miscarriage laws also speak of a simmum (LH 215-220), spe-
cifically a “serious wound/incision” (simmum kabtum), that a physician makes
on a patient.??® The terms y¥o “injury” and 720 “wound” in verse 25 are apt
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translations of simmum. The term 713 “burn” can be viewed as a logical exten-
sion of the phenomenology.*?

The organization of the injuries in CC is partly guided by their severity and
location on the body, from the most serious case of homicide (“life”), to “hard
tissue” injuries (eye, tooth, bones—listed from head to foot),*?® to “soft tissue”
and general injuries (burn, injury, wound). But legal source has also influenced
the organization: “life” (relating to the death of the woman) in verse 23b derives
from the miscarriage law itself in LH 210; the “eye,” “tooth,” “arm,” and “leg”
in verse 24 are derived from the talion laws in LH 196-201; and the miscella-
neous “injury,” “wound,” and “burn” in verse 25 are derived or developed from
simmum in LH 206 (and 215-220).

One of the reasons for substituting talion for the apodosis of LH 210 is that
CC did not countenance vicarious punishment, as discussed earlier on verses
20-21. Another reason for substituting the penalty of LH 210 with talion was
the change of the modality of intention.?® Now that the assault is unintended,
CC could not prescribe capital punishment, vicarious or otherwise. CC can
require only payment of compensation, in silver or in kind.*?” The verb that
governs CC’s talion list is “you shall give” inn1 in verse 23b. In other passages
in CC, the verb jn1 “to give” means “to pay”:**® one who incapacitates another
“gives (i.e., pays) for his period of inactivity” (v. 19); in the first miscarriage
law, the assailant “gives (i.e., pays)” the amount exacted by the husband (v. 22);
and the owner of an ox that fatally gores “gives (i.e., pays) a ransom for his life
according to what is exacted from him” (v. 30) or, for a slave, “gives (i.e., pays)
thirty shekels of silver” (v. 32). This usage of n1 parallels the use of Akkadian
nadanum “give,” which means “pay” in various laws.’?® “Giving life for life”
means paying the equivalent of the life lost; “giving an eye for an eye” and so
on down the talion list means paying the equivalent for the injury or loss of
body part.

CC’s replacement of the penalty of LH 210 with a revision of LH 196-201
may have been facilitated by miscarriage laws in other cuneiform sources
that feature the principle of talion. MAL A 50 (see n. 97) prescribes that “for
her fetus he (the assailant) shall provide recompense of life” (kimz 3a libbi8a
napSate umalla).**® The same idiom is found in MAL A 52 about causing a
prostitute to miscarry. A subcase of MAL A 50 also says that if the pregnant
woman’s husband has no son, “they shall kill the striker for the fetus” (kimi
Sa libbiSa mahisana idukki). CC’s idiom “and you shall pay life for life” (ws3
wo1 nnin) approximates the language and sense of these Akkadian idioms. The
prostitute law (MAL A 52) also says that “they shall inflict on him blows like
blows (mifst ki mihst),” that is, the blows with which he assaulted the woman.
The wording “blows like blows” is similar to CC’s “X nnn X” formula and
especially 7man nnn 7Man o nnn v “injury for injury, wound for wound.”*%
But CC does not have to depend on such laws, even though it may have used
MAL A. Some have noted that the principle of talion is implicit in LH 210 in the
vicarious punishment of an assailant’s daughter for the victim.®2
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Although CC’s idiom “X nnn X” is similar to the MAL idioms just noted,
its specific wording is not necessarily generated from an Akkadian source. The
formula is attested in other parts of the Bible in a distribution that suggests
it reflects native idiom that existed prior to the composition of CC, though in
these other passages the formula is not part of developed talion list. The phrase
“life for life” wo1 nin wo1 can be found outside the Pentateuch,'* and the idiom
of repaying/returning “evil for good” 72w nnn 7y and comparable formula-
tions, similar to the “X nnn X” formula, also appear broadly.*3* All of these
cannot be said to derive from the wording or influence of CC. CC has appar-
ently filtered the talion laws of LH 196-201, perhaps with whatever stimulus
there may be from cuneiform laws that connect miscarriage and talion, such as
MAL A 50 and 52, through native idiom.®

CC’s replacement apodosis for LH 210 is a clever invention that does double
duty. It is at once the penalty for the death or injury of a pregnant woman and
also a general law that prescribes compensation payment for any case of inad-
vertent homicide or permanent physical injury. Several features indicate that
this is a general law.** It begins with the exceptional second-person formula-
tion “you shall pay....” This divergence from the normal third-person formula-
tion puts emphasis on the ruling.*¥” The “you” directs the law to the community.
This does not mean that the community or its representative body pays for
the death of the woman, as in Westbrook’s analysis.** The “you” is the audi-
ence of the legal collection, the same as that indicated by second-person forms
in the apodictic laws and in incidental occurrences in the casuistic laws. The
broadened reference points to the general application of the law. The apodosis
in verses 23b—25 acts almost like an independent apodictic law, similar to the
formulation of the initial and final apodictic laws. The main difference of the
wording in verse 23 from apodictic law is the waw-consecutive form snnn “you
shall pay,” used because of the casuistic-consecutive context (cf. vv. 6, 8, 19, 30,
35). Another indication that this is a general law is the scope of injuries cov-
ered. A burn (7m12), especially, is not an injury expected to occur to a pregnant
woman as a result of men fighting and knocking her.*®* Furthermore, the long
list seems overwrought in view of the sparse description of injuries in other
laws. But the detail makes sense if the rule has application beyond miscarriage.

This is not the only instance of a general rule in CC. Another appears in the
middle of the property laws in the second half of CC’s casuistic laws (22:8; see
chapter 9).

In any case of a wrong, whether concerning an ox, ass, flock animal, gar-
ment, or anything lost, about which one might say “This is it/he”—the
claim of both of them shall come to the God. He whom God convicts shall
pay twofold to his fellow.

This has a formulation different from the talion law, but like the list, it has a con-
nection to a particular preceding law (deposit of property, 22:6—7) and builds upon
it to state a principle of broad application. Conceptually, this law for resolving
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property disputes is as important to the various property laws as a universal prin-
ciple as the talion law is to the various assault laws. These two strategically placed
general rules may stem from CC’s intent to summarize its lengthier source.

As a broad rule, the talion law fills a conspicuous gap left in the homicide
laws of verses 12-14 over against LH 207. The Akkadian law requires payment
of thirty shekels of silver in the case of unpremeditated homicide as compen-
sation. Verses 12-14, when read by themselves, require capital punishment in
the case of intentional homicide but no penalty whatsoever in the case of invol-
untary homicide. These verses actually stand in tension with verses 18-19, as
the latter require some compensation (for lost wages) in the case of transitory
injuries, whether intended or not. The talion law in verses 23b resolves this
apparent contradiction in requiring payment for a life inadvertently lost.

The comprehensive law of verses 23b—25 also complements the injury law in
verses 18-19, as noted earlier in this chapter. These earlier verses speak mainly
of temporary injury, caused inadvertently or intentionally. The assailant needs
to pay for recuperation and for lost wages. The talion law includes permanent
injury, especially in the dyads about an eye and tooth, though it also can entail
temporary inadvertent injury in the other dyads. Moreover, though it describes
these injuries as unplanned, logic tells us that talion payment would also apply
to premeditated injury. Thus the payments in verses 18-19 and 23b—25 cover
a wide range of injury types and the full range of intentionality. Their primary
point of complementarity is in prescribing disability payments.**° Paying lost
wages in verses 18-19 is for temporary disability, and the talion payment in
verses 24-25 extends to permanent disability.X! The two laws do not describe
these payments the same way because their sources within LH are different
(LH 206 versus 196-201). But if one law has been modified more to fit the
other, it is the talion law. The severity of literal bodily mutilation as prescribed
by Hammurabi’s talion laws has been replaced with a monetary payment.*#?
CC, however, has increased Hammurabi’s penalties in one respect. It requires
a disability payment for inadvertent injury as opposed to LH 206. This may
be partly to create consistency with LH 207, which requires indemnification
for inadvertent homicide. CC’s systematic changes compared with LH, for the
cases of injury and homicide in 21:12-25, are summarized in table 6.2.143

CC’s indemnification for inadvertent homicide clarifies the nature of asylum
described in verses 13-14. A killer fleeing to the sanctuary according to verse 13
would no doubt be judged there. If judged to have calculated his deed, the mur-
derer would be taken from the altar and given to the victim’s kin to be put to death
(v. 24). In such a case, there would be no added indemnification, as suggested by
the case of the goring ox in verses 29-30, which prescribes either capital punish-
ment or a payment, not both. Alternatively, if judged to have killed without fore-
thought, the assailant would pay the life-for-life recompense required by verse
23b. The goal underlying these two alternatives is to achieve satisfaction for the
victim’s family. Execution would satisfy their instinct for reprisal and revenge.
Payment of talion within the context of a judicial review that found the killing an
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Table 6.2: Systems of punishment for intentional and inadvertent injury and
homicide

Source Modality Injury Homicide
LH intentional physical talion (LH 196-197, 200) [capital punishment
(payment for recuperation, implied from (cf. LH 116, 210)]
LH 206)
inadvertent payment for recuperation (LH 206) 30 shekels (LH 207)
cc intentional payment of lost wages or talion payment capital punishment
(the latter by implication), depending (21:12-14)

on permanence of injury; payment for
recuperation (21:18-20, 24-25)

inadvertent payment of lost wages or talion payment, talion payment (“life
depending on permanence of injury; for life” 21:23b)
payment for recuperation (21:18-19, 24-25)

accident would also assuage their wrath. In the latter case, when the inadvertent
killer paid or made arrangements to pay the talion penalty, he would not need to
stay at the sanctuary. Asylum would thus be temporary, lasting only as long as it
took to try his case. The story of Adonijah indicates how such proceedings would
occur (1 Kings 1:50-53).%4 He fled to the altar until his case was decided. After
this, he could leave and be safe, as long as he acted according to the agreement
made by the parties involved.'* The situation would be similar to LH 207, where
the individual swears, presumably at a shrine, that he did not kill intentionally and
pays thirty shekels. LH does not conceive of the individual taking up residence at
the temple. CC apparently has the same view. Later biblical law turned CC’s sanc-
tuary judgment into permanent asylum, partly because it did not see that verse
23b complements verses 12-14. Permanent asylum is hinted at in Deuteronomy
19:4, 12.4%6 The Holiness Legislation requires this explicitly, allowing release only
when the high priest dies (Num 35:25-28). This metaphysical mechanism is a
reflection of a preoccupation with bloodguilt and impurity, not visible in CC.#
CC’s broad legislation about homicide reveals an even more nuanced system
of penalties that vary according the degree of intentionality and the directness
of the assault. As we have seen (1) intentional-direct homicide, described in
the main law in verses 12 and 14 and also in the law about killing in verse 20,
requires capital punishment. The next most serious category of (2) negligent-
indirect homicide is found in the goring ox law about an ox owner who fails to
control his lethal animal after being warned (vv. 29-30). His penalty is death,
though the family may accept a ransom payment. This is a type of indemnifica-
tion comparable to the “life for life” payment of verse 23b. A less severe case is
(3) inadvertent-direct homicide, described in verses 13 and 23b. Talion payment
is obligatory here. The case where an ox, whose owner has been warned, kills a
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slave falls to this level of gravity, since only a payment (thirty shekels, the same
amount for a free person in LH 251 and 207) is made, to the slave owner. Recall
that if this is a debt-slave, the debt against the victim’s family is probably can-
celed. Thus the victim’s kin is indirectly compensated. Finally, the least severe
case is (4) inadvertent-indirect homicide, found in the law about ad hoc goring
in verse 28. This requires no indemnification, though the ox is stoned (as it is
in a case where the owner has been warned, v. 29). This system is tied to the
resystematization of penalties in the goring ox laws, described in chapter 8.14
This assessment of the talion, injury, and homicide laws does not support
the idea that CC had a greater reverence for life than LH. Its penalties are really
quite similar to those found explicitly or implicitly in Hammurabi’s laws. The
motivating factor appears to be in providing suitable compensation for injury
and homicide, intentional or unintentional. It goes beyond LH in requiring
indemnification for inadvertent injuries. Where it does seem to make ethical
improvements, from our point of view, is in rejecting physical talion and exces-
sive fines for intentional injuries (LH 196-201, 202-205). The assailant now
pays only the same amount as one who injures by mistake. It also rejects vicari-
ous punishment. Only the responsible party is subject to capital punishment. But
these changes are not motivated by an ethical agenda, but by cold legal logic.*°

Slave Injury (21:26-27)

After the general talion law, CC takes up talion-related rules pertaining to slaves
in Exodus 21:26-27.* These follow the content and pattern of Hammurabi’s
talion laws, which include social gradations and include slaves.®! The citation
here reproduces the full list of the talion laws in LH so that the gradations can
be seen in context alongside the biblical text:*>2

Exodus 21:26-27 LH 196-201
1961f an awzlum blinds the eye of a
member of the awilum class, they shall
blind his eye.
197If he breaks the bone of an awilum,
they shall break his bone.
1981 he blinds the eye of a commoner
or breaks the bone of a commoner, he
shall weigh out one mina (sixty shek-
els) of silver.
21f a man strikes the eye of his male  *°If he blinds the eye of an awilum’s
slave or the eye of his female slave slave or breaks the bone of an awilum’s
and destroys it, he shall send him slave, he shall weigh out half of his
away free for his eye. value.
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2001f an awilum knocks out the tooth of
an awilum of the same rank, they shall
knock out his tooth.
Z’And if he knocks out the tooth 201If he knocks out the tooth of a com-
of his male slave or the tooth of moner, he shall weigh out one third
his female slave, he shall send him mina (twenty shekels) of silver.
away free for his tooth.
1%6Summa awrlum m mar awilim
uhtappid m3u uhappadi
17§umma esemti awilim iStebir
esemtasu iSebbirax
19%8§umma m muskenim ujtappid i lia
esemti muskenim iStebir 1 mana kas-
pam isaqqal
AR PY DR IR 1TV PY DR WK 72200128 199Summa i warad awilim ujtappid i
1Y nnn e won? annwy  li esemti warad awlim iStebir misil
§imiSu iSaqgal
2005ymma awilum Sinni awilim meprisSu
ittadi Sinnasu inaddd
SWHY 2797 1NNK W IR 172y W ar?’ 2%%8umma Sinni muskenim itaddi 1/3
uw nonunw mana kaspam iSaqgal

Verses 26—27 describe one of the injuries in each of the talion blocks of LH
(196-199 and 200-201), the “eye” from LH 199 concerning the eye of a slave
and the “tooth” from LH 201. The latter law includes only a commoner, not a
slave. CC has replaced a commoner with the slave here, just as it did in verses
20-21, which depend on LH 208 (see earlier in this chapter). CC thus retains a
sociological gradation but simplifies its complexity.!%

Verses 26-27 closely follow the wording of their source in their protases:
“if a man strikes the eye of his slave...and destroys it” (v nX @R 72° *3
annwY ... 17av) versus “if he blinds the eye of a man’s slave” (Summa m warad
awilim ujtappid), and “if he knocks out the tooth of his slave...” (jw ox
99...172v) versus “if he knocks out the tooth of a commoner” (Summa Sinni
muskenim itaddi). These are nearly translations.

CC differs in describing the assault in verse 26 as a case of striking (727)
and destroying (nnw) the eye. LH uses the verb pukiudum, which compre-
hends the assault and its result “to blind.” CC’s use of the verb n377 “strike”
must be due to the context of striking in the foregoing laws (vv. 12, 15, 18,
20), which depend on striking (mafasum) in their corresponding laws in LH.
In mentioning striking as the means of blinding, CC may be linking the law
specifically to the context of verses 20—21, which deal with the death of a slave
by a master’s beating. Another link to verses 20-21 is describing the slave
as belonging to the assailant. In LH, the slave belongs to someone else. CC
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appears to be formulating verses 26—27 as a conceptual alternative to verses
20-21.%4

The description of knocking out a tooth in verse 27 with the verb %57 “to
cause to fall (out)” more directly reflects Akkadian verb nadm “throw (down,
out), knock out.” Both verbs imply the action of striking as we all describe the
result. One of the differences in the protasis of verse 27 over against verse 26
is that it does not mention the man. The subject is pronominally entailed in the
verb “he knocked out.” This parallels the wording of LH. Verse 26 had to add
the explicit subject “man” because it had no previous referent. The “man” of
verse 26 can be seen as a replication of the “man” (awilum) from the beginning
of the first block of laws in LH 196 (the explicit subject “man” is set down again
at the beginning of the second block of laws in LH 201).

The graded talion laws in LH distinguish the penalties for free persons
over against those for commoners and slaves. When a free person is a victim,
the talion penalty applies, as in LH 196: “if an awilum blinds the eye of an
awilum they shall blind his eye.” For commoners and slaves, only monetary
fines are exacted. The monetary fines for lesser statuses may have partly
influenced CC to change talion to monetary compensation as opposed to
bodily mutilation for free persons in verses 23b-25. But CC did not follow its
source in prescribing payments for permanent injuries to slaves. They are to
be released. This is partly due to the change of the assailant from an outside
party to the owner himself. It would make no sense for the owner to pay a fine
to himself. But the change in penalty and also the change in who the assail-
ant is come from a larger systematic modification. CC’s slaves in this law,
described with the terms 72y “male slave” and nnx “female slave,” include
debt-slaves as well as chattel-slaves, as argued previously in the section on
verses 20-21.

The blending of debt- and chattel-slaves in CC’s slave legislation explains
a point of tension between 21:20-21 and 26-27.2 Why must an owner send
a slave free when he blinds or knocks out a tooth of a slave but may beat a
slave within an inch of his or her life, and even to death, as long as the death
is not immediate? The answer is that the release of the slave prescribed by
verses 2627, as well as the liability legislated for the death of the slave if he
dies immediately from a beating according to verse 20, relates to strictures
imposed from the point of view of debt-servitude legislation. The leniency
in not ascribing liability for delayed death is from the perspective of chat-
tel-slavery. CC’s legal inconsistency comes from the mixing of distinct legal
categories.

In formulating the penalty in verses 26-27, CC continued to employ the
preposition nnn “for, in place of” used in the dyadic summary of talion laws
in verses 23-25: the slave is sent free “for (nnn) his eye/tooth.” The use of
nrn here also lends support to the understanding that the talion rule in verses
23b-25 refers to payment rather than bodily deformation. The preposition nrn
indicates equivalency of value.*¢
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The Unity of Verses 18-27

Just as the beginning of this chapter determined that the homicide laws in
Exodus 21:12-14 were a unity, so the evidence indicates that the various assault
and homicide laws in verses 18-27 are to be considered a unity. In much schol-
arship hitherto, the injury law in verses 18-19 and a form of the miscarriage
law in verses 22—-23 are seen as the original core. These laws, it is believed,
were later updated with the participial laws (vv. 12, 15-17), the slave homi-
cide law of verses 20-21, the talion list in verses 23b—25, and the slave-injury
laws in verses 26—27. The talion list itself is often seen as composite, consist-
ing perhaps first of only verse 23b, supplemented by verse 24, and then by
verse 25. The evidence for these conclusions includes the very real change of
style in verses 23b-25, the conceptual misfit of the talion law with the preced-
ing miscarriage law, and a view that all of the slave laws in Exodus 21 are an
addition to a more basic collection of assault laws. This last view is based on
the correlation and apparent dependence of verses 26—27 on the talion list of
verse 24, which is esteemed secondary, as just noted. If the slave laws of verses
26-27 are secondary, then so also must be the slave laws in verses 20-21, and
even verses 2-11. The secondariness of the slave laws also gains support from
the seemingly awkward position of verses 2-11 at the beginning of the casu-
istic laws and by thinking that a concern about slaves, especially debt-slaves,
reflects a later sociological stage than the rest of the casuistic laws.*>

If we did not have LH and did not see it as a source for CC, it would be fool-
hardy to gainsay a critical judgment along these lines. The evidence of CC’s
source outlined earlier, however, provides firmer empirical data that require
rejection of a standard redactional analysis. All of the material that correlates
with and can reasonably be seen to derive from LH must be viewed as coming
from a single use of LH. At it turns out, every single law in verses 18-27 has
a correlation with LH: the injury law in verses 18-19 with LH 206, the slave
homicide law in verses 20-21 with LH 208 and 115-116, the miscarriage law
in verses 22-23 with LH 209-210, the talion law in verses 23b-25 with LH
196-201 (and the “wound” in 206), and the slave “talion” law in verses 26—-27
with LH 199, 201. The dependence of verses 18-21 on LH 206 and 208 is fur-
ther intertwined with the dependence of the homicide law of verses 12-14 on
LH 207. In addition to these correspondences with LH as a source, the differ-
ences in CC throughout its various assault and homicide laws over against LH
demonstrate a systematic revision and reinterpretation of its source. Verses
18-27 thus betray a conceptual unity, especially in their concern to explore
the theme of intent, to see it play out in ways different than in their source
text(s), and to envision a system of penalties that presumably attempts to be
more rational than its source. The stylistic variations and remaining points of
unevenness and tensions in the text have to be viewed as artifacts of weaving
together laws from different places in LH, along with associated legal innova-
tions and revisions.
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Conclusion

The mirroring of LH in the homicide and assault laws of Exodus 21:12-14,
18-27, coupled with the resystematization of penalties in connection with the
matter of intentionality, extends our understanding that CC is attempting to
create a text that competes with its source, visible already in the debt-slave
laws examined in the previous chapter. CC replaces punishments in LH that
might be considered rhetorical—vicarious punishment and bodily mutilation
from literal performance of talion penalties—with penalties that directly pun-
ish the agents of assault and that can be quantified monetarily (though it leaves
amounts open). The only bodily penalty that CC prescribes in these laws is
capital punishment, for intentional homicide. This is carried over from the
implications of Hammurabi’s laws. The goal of CC’s revisions does not seem
to be ethical. The composition pursues, rather, an aesthetics of legal logic. CC
seeks to create a more consistent system of law that surmounts difficulties that
it perceived in its source. One of its chief motivations in refiguring the system
of punishments was to ensure proper satisfaction—whether this be vengeance
or monetary compensation—to the victims of various attacks.

The homicide and assault laws in this section of CC were primarily built
on the sequence of LH 206208, on unintentional injury and homicide, and
the immediately following law in LH 209-210, on the aggravated miscarriage
of a free woman. CC moved the law on homicide from the middle of the first
group of laws (LH 207) to the beginning of its assault laws. In doing this,
it revised the style of the law in accordance with a native participial source
(which was also influential in vv. 15-17 and 22:17-19; see the next chapter). CC
may have used the participial source and formulation in part because LH lacked
an explicit law on intentional homicide. To this basic law, CC added laws on
unintentional homicide in verses 13-14, reflecting the modality of inadvertence
found in LH 207. It used a deviant casuistic form in these verses partly because
the initial participial style derailed the use of normal casuistic form and partly
because it drew from the altar laws of 20:24-26 for themes and even stylistic
features. Part of the reason for bringing in motifs from the altar laws was the
requirement of temple adjudication implicit in LH 207.

When CC returned to its primary assault laws in verses 18-19, it resumed
the casuistic form of its primary source (LH 206). It modified the modality of
intentionality in these verses to include both intentional and inadvertent assault
and added a disability payment beyond what was required in LH for the time
lost due to incapacitation. Immediately after this, CC wrote a law about killing
a slave in verses 20-21, based on LH 208. It changed the victim’s status from
commoner to slave. This was based on the context of other laws with social
gradations in the environment of LH 208, which include chattel-slaves. But CC
went beyond the context of Hammurabi’s graded laws and blended motifs from
the debt-servitude laws of LH 115-116 into verses 20-21. This conflation of
slave types is responsible for the tension in the verses, where a slave owner is
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not punished if his beating does not lead to the same-day death of his slave. The
ensuing miscarriage laws in verses 22—-23 were created from LH 209-210. Like
LH, these deal with two cases: the death of a child and then the death of the
mother. CC changed Hammurabi’s intentionality to inadvertence and replaced
the requirement of vicarious penalty for killing a mother with a summary of
Hammurabi’s nearby talion law (LH 196—201) in verses 23b—25. CC formulated
this law to serve two purposes, as an apodosis to the second miscarriage law
and as a general law that requires equivalent payment in all cases of inadvertent
homicide or injury. As a general rule in a case of homicide, it complemented
the homicide law of verses 12-14 by prescribing that a person who killed inad-
vertently must pay compensation (“life for life) to the victim’s family. As a
general rule in a case of injury, the talion payment was a disability payment
that complemented the payment for lost wages prescribed in verse 19. CC also
derived its slave injury laws in verses 26—27 from Hammurabi’s talion laws,
in which social gradations are present. CC, however, conflated slave types in
these verses and prescribed release of the slaves for a permanent injury, similar
to the release of debt-slaves described in verses 2-11.

One may ask the extent to which these laws reflect legal reality in Israel
and Judah. This is an important question, especially since these laws have
served as data to chart the history of the practice of homicide asylum in Israel
and Judah'® and the evolution of talion as a principle in Near Eastern law.'>®
That most of verses 12-14, 18-27 are responses to Hammurabi’s laws and, in
particular, seek to revise its system indicates that CC’s laws do not primarily
reflect native Israelite or Judean legal practice. The most that we can say is that
there was a native tradition, reflected in the participial source, that saw inten-
tional homicide as a capital crime. It is also possible—Ilikely, | would say—that
altar asylum reflects native practice, reflected elsewhere in 1 Kings 1:50-53,
2:28-34, and Amos 9:1-4. But CC’s altar law, as we will see, seems rather
idealistic and abstract. We have to imagine that the institution of asylum as
described by CC, whatever connection it has to reality, is somewhat theoreti-
cal. As for talion, native Israel and Judean societies shared the common Near
Eastern propensity toward measure-for-measure punishment and had their own
idioms (e.g., using nrn “in the place of”) to represent this idea. But the details
of CC’s talion law are from a recasting of Hammurabi’s legislation.



Child Rebellion, Kidnapping, Sorcery,
Bestiality, and Illicit Sacrifice (Exodus
21:15-17; 22:17-19)

The previous chapter on homicide and other assault laws demonstrated that CC
in all probability used a short native list of laws, oral or written and with a par-
ticipial formulation, to supplement its primary use of LH and secondary use of
other cuneiform laws. The influence of this source is visible in a group of laws
in Exodus 21 on homicide (21:12), child rebellion (vv. 15, 17), and kidnapping
(v. 16) and in a group of laws at the very end of the casuistic laws in Exodus
22 on sorcery (v. 17), zoophilia (v. 18), and sacrifice to other gods (v. 19). With
regard to the homicide law, chapter 6 concluded that the topic was stimulated
by the law on inadvertent homicide in LH 207 but that the general form of the
law followed a similar law on this topic in the native participial source. The
burden of this chapter is to examine the other participial laws in CC, to assess
their relationship to the laws of LH, to determine which of the participial laws
may have originated from the native participial source, and to explain why CC
has separated the two groups of participial laws.

Child Rebellion (21:15, 17)
After the law on homicide (21:13-14), CC continues with the theme of child

rebellion (21:15, 17; for the disruptive law on kidnapping in v. 16, see later).
These laws correlate with Hammurabi’s laws on verbally denouncing and

192
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striking parents, which appear at the end of Hammurabi’s laws on family
issues. CC has inverted the order of these laws:?

Exodus 21:15, 17 LH 192-193, 195

150ne who strikes his father or  19If the son (raised by) a girseqdim (a male)

mother shall be put to death. or a son (raised by) a sekretum (a female)
says to the father who raised him or the
mother who raised him, “You are not my
father; you are not my mother,” they shall cut
out his tongue.
1931f the son (raised by) a girseqlm or the son
(raised by) a sekretum identifies his father’s
house and shows hatred toward the father
who raised him and the mother who raised
him, and leaves for his (biological) father’s
house, they shall pluck out his eye.

"One who curses his father or'  %If a son strikes his father, they shall cut off

mother shall be put to death. his hand.

NN N 1R PaR oMy 1928umma mar girseqim @ liz mar sekretim ana
abim murabbiSu z ummim murabbitiSu ul abr
atta ul umm7 atti igtabi lisanSu inakkisz
193§umma mar girseqim i liz mar sekretim bit
abiSu uweddima abam murabbiSu 7z ummam
murabbissu izirma ana bit abisu ittalak msu
inassahii

A MIn AR rar SopmY! 11%8umma marum abaSu imtajas rittasu
inakkisi

The reason for the inversion has to do with the shift of the location of the
homicide law. As noted in chapter 6, CC took the topic of homicide from the
middle of the sequence of LH 206-208 and placed it at the beginning of its
assault laws. Once its assault laws were made to begin with homicide, then
striking a parent, the type of offense in verse 15 (= LH 195), needed to fol-
low the homicide law, which also involves striking (v. 12; cf. LH 207). Verbal
denunciation therefore became secondary in CC’s context.

Part of the reason for CC’s inclusion of the child rebellion laws is that the
father-striking law of LH 195 begins the section on assault in LH 195-214,
which is the foundation for CC’s section of laws on assault in 21:12-27. This
block of verses in CC follows the order of the corresponding group of laws in
LH for the most part and renders many of the legal details similarly. The father-
striking law was therefore of particular thematic importance in CC’s reading
of Hammurabi’s laws.

The laws on striking parents in both collections (LH 195; v. 15) correlate
closely. Their modes of assault are described with Akkadian and Hebrew verbs
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mahasum and 137, both “to strike.” Chapter 6 noted that this is a regular inter-
dialectical correlation between the laws in LH 195-214 and verses 12-27. The
parent-striking laws in the two collections are also brief legal statements, in
contrast to the longer laws about verbal denunciation in LH 192-193. They set
forth the condition of striking, succinctly followed by an equally succinct pro-
nouncement of corporal or capital punishment. Both laws deal with any child,
not an adoptive child as in LH 192-193. The act of striking in the two laws is
not said to cause the death of the parent.? The main differences in verse 15 as
opposed to LH 195 are the participial form, the capital penalty, and the inclusion
of the mother as well as the father. These features are discussed momentarily.
The verbal denunciation laws in verse 17 and LH 192-193 are much less
similar than the striking laws of the two collections. The law in verse 17 is
concisely formulated and is parallel to the formulation of its companion strik-
ing law in verse 15, whereas LH 192-193 set up specialized circumstances.
The Akkadian paragraphs are concerned with a child who has been raised by
adoptive parents, specifically a girseqdm or a sekretum.® This context is set
up by LH 185-191, which pertain to adoption of children. These laws move
back and forth between cases in which a son must remain with the adoptive
parent(s), is allowed to return to his birth parents, and where disinheritance is
a concern. LH 185 gives a general rule: “If a man takes a young child (sesrum)
for adoption at birth and raises him, that raised child cannot be reclaimed.”
LH 186 qualifies this, saying that if the child seeks his mother or father at the
time of adoption, the child may return to his father’s house. The next law (LH
187) gives another general rule that a child adopted by a girseqim (specifically
who is a “palace attendant” muzzaz ekallim) or sekretum is not reclaimable.
Likewise, a child adopted by a craftsman is not reclaimable (LH 188) unless
the father does not teach him his trade (LH 189). The laws also require that the
adoptive parents consider the child of equal status to their own physically born
children (LH 190). If the father disinherits the adoptive child after having more
children, the father must provide him with a share of his inheritance (LH 191).
In contrast to these foregoing laws, where parents demand the child back
or oust the child, LH 192-193 treat cases where the adoptive child himself
seeks emancipation.* The child makes a formal declaration in LH 192, com-
parable to formulations found in marriage, divorce, adoption, disinheritance,
and other legal contexts (cf. LH 9, 49, gapfa, gapfe, 126, 142, 159, 160, 161,
168, 170, 171, 206, 227, 282). He says “You are not my father; you are not my
mother” (ul abr atta ul ummr atti).> The measure-for-measure penalty, that the
child’s tongue be excised, shows that this announcement is viewed as a verbal
offense. LH 193 also implies verbal conflict, inasmuch as the child has identi-
fied his father’s house and shows hatred (zérum) toward his adoptive parents.
Such hatred may be displayed by verbal denunciation of the parents or a formal
repudiation of their custody, as in LH 192. A similar situation is found in LH
142: “If a woman hates her husband, and says “You shall not take me (sexu-
ally)...”” (Summa sinniStum mussa izerma ul tashazanni iqgtabi). “Hating” is
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here accompanied by a declaration that alters the existing interpersonal rela-
tionship, similar to that in LH 192.° Like LH 192 and 195, LH 193 prescribes a
measure-for-measure punishment; the child’s eye is plucked out because he is
implicitly looking for his original parents.”

Cursing in the biblical law corresponds with the child’s denunciations in LH
192-193. It is true that the verb %%p “curse” does not necessarily refer to a for-
mal legal declaration whereby a child seeks to emancipate himself or herself.
It appears to be broader in scope, referring to any denunciation of the parents.®
A sense of what may be entailed by the verb in CC is found in the story about
Shimei ben Gera. On the journey away from Jerusalem, this relative of Saul
showed up and harassed David (2 Sam 16:6-8):

He threw stones at David and all the servants of King David, while all
the people and warriors were on his right and left. This is what Shimei
said as he cursed him (199p2): “Get out, get out you blood guilty man, you
scoundrel! Yahweh is paying you back for all the blood of Saul’s house
that you usurped. May Yahweh give kingship over to Absalom your son.
Now you are suffering ruin because you are a blood guilty man!”

Abishai further defines Shimei’s denunciation as a curse when he says to David:
“Why do you let this dead dog denounce (2%°) my lord, the king. Let me go
over and sever his head” (v. 9).°

The chief difference between CC’s child rebellion laws and their counter-
parts in LH is in the penalties exacted. As noted already, Hammurabi imposes
measure-for-measure punishments that suit each particular offense. CC
requires the death penalty for both striking and cursing a parent. This penalty
is probably to be explained by use of the native participial source. This source,
as chapter 6 suggested, probably contained a law on homicide. It also probably
contained a law on child rebellion. This makes sense in view of the surmise
that this source would have been a short list of laws on a variety of subjects, to
tell from the topics visible in CC’s various participial laws. Being a short list,
however, it probably had only one law on child rebellion, since more than one
law on the topic would have been redundant. Moreover, it would also seem too
much of a coincidence to have laws about striking and verbal abuse of parents,
along with homicide, in both the participial source and in LH. Of the two laws
that appear in CC, the participial source probably contained a law about cursing
parents more or less similar to what we find in verse 17. The notion of cursing
is broader than striking and thus more suitable as a general law in a short list.
Other biblical passages, laws or wisdom sayings, refer to cursing parents as
opposed to hitting them (Lev 20:9; Deut 27:16;%° Ezek 22:7; Prov 20:20; 30:11).
The law about parents in the Decalogue speaks of honoring parents using the
verb 725 (Exod 20:12; Deut 5:16). This is essentially the positive formulation
of the notion expressed by 72p. The Holiness Legislation’s alternate positive
formulation is comparable: “You shall each fear your mother and your father”
(Rn 1axy R wor; Lev 19:3). These broad, positive formulations support the
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idea that the child rebellion law in the participial source would have been a
broad law against cursing parents rather than a specific against striking them.
Another hint that the cursing law was original to the participial source is that
it is significantly different in its overall content and extent compared with LH
192-193, in contrast to the much closer correspondence between the parent-
striking laws in verse 15 and LH 195. It is much easier to see verse 15 deriving
from LH 195 than to see verse 17 deriving from LH 192-193.

CC appears to have chosen the wording of the parent-cursing law in the
native source as a substitute for the content of LH 192-193. This explains the
requirement of capital punishment for cursing parents. This penalty would
have been found in the original participial laws. Indeed, these laws are defined
not only by their participial form but also by their accompanying death penalty,
often described by n» min “he shall be put to death.” CC brought this over from
the native source.

It appears that the use of the native parent-cursing law for LH 192-193 is
primarily why CC used the participial source and form for laws in this part of
CC, against the casuistic formulation of corresponding laws in LH. Once CC
had decided to use the extant participial parent-cursing law for LH 192-193, it
used this same form, with its associated capital penalty, to render the father-
striking law of LH 195 in verse 15. Refiguring acts of child rebellion as capital
cases set the stage for moving the homicide law, also a capital case, from its
position in the middle of the series of assault laws in LH 206—208 to the begin-
ning of CC’s capital cases. This move and the formulation of the homicide law
in participial form were facilitated by the presumed existence of a simple law
about homicide in the native participial source that had a formulation similar
to verse 12. This provided further impetus for CC to use the participial form
for all of the capital offenses in verses 12-17. For consistency, CC extended
the participial form to the kidnapping law of verse 16 in rendering the casuis-
tic law of LH 14, as the next section of this chapter shows. Hence the deviant
participial formulation in verses 12-17 has a completely rational explanation
in terms of sources used. Their aberrant form is original to the law collection’s
basic composition.

Two minor issues remain for discussion. It is reasonable to think that the
native parent-cursing law mentioned both father and mother. A law with only
one or the other is hard to explain. Hence the inclusion of both is not generated
from the mention of parents of both genders in LH 192-193. The mention of
both parents in the parent-striking law in verse 15, as opposed to simply the
father in LH 195, derives from the mention of both parents in the parent-cursing
law in the participial source.

Last, because the parents in the CC laws are primarily birth parents (though
theoretically adoptive parents would not be excluded), CC had no reason to
include the declarations found in LH 192 “You are not my father; you are not
my mother.”%! This declaration is a denial of a legally constructed relationship,
much like a husband-wife or slave-master relationship. Such relationships may
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be denied and undone. CC, however, does have one such a declaration, in its
debt-slave law in 21:5, where a debt-slave says: “I love my master, my wife,
and my children; I will not go free.” His ear is then pierced, and he becomes a
permanent slave. Recall that this is an inversion of LH 282, where a slave says
of his owner, similar to the child in LH 192: “You are not my owner.”

Kidnapping (21:16)

CC’s kidnapping law (21:16) has a participial formulation like the homicide and
child rebellion laws: “And one who steals a man and either sells him or he is
found in his possession shall be put to death” (n»v nin 17°2 XYY 1M woK 233).12
Its location between the two child rebellion laws is awkward, whether one attri-
butes this to the original formulation of the text or sees it as an addition. It
would be better placed after the child rebellion laws.

CC’s dependence on LH explains the position of this law. Hammurabi’s
child rebellion laws are similarly interrupted by a divergent law (LH 194):%4

If a man gives his son to a wet nurse and that son/young child dies in the
care of the wet nurse, and the wet nurse without the permission of his (the
child’s) father or mother contracts for a second young child, they shall
prosecute her. Because she contracted for a second young child without
the permission of his (the first child’s) father or mother, they shall cut off
her breast.

Summa awilum DUMU (mara)-Su ana musenigtim iddinma DUMU/TUR
(marum/seprum) 8z ina gat mudenigtim imtazt mudéenigtum balum abz3u
u ummiSu TUR (sepram) Saniamma irtakas ukannizSima asSum balum
abz8u u ummisu TUR (seiram) Saniam irkusu tulaSa inakkisi

Although this deals with a child, the subject of this law is decidedly different
from the laws about a child renouncing his parents (LH 192-193) or striking his
father (LH 195). It might make better sense if it followed LH 195. The place of
LH 194, of course, is logical in the broader context of Hammurabi’s laws. This
law pertains to the general context of children in the previous laws and rounds
out the context of adoption in LH 185-193. LH 195 then goes on to provide a pivot
between the laws on children that precede and the laws on striking that follow.
CC has imitated the ostensibly disruptive pattern of LH 192-195. Because the
wet-nurse law was legally and perhaps culturally too specific to provide a model
for a law—certainly, it cannot be reduced to a participial form to fit nicely with
verses 15 and 17—CC used the technique of cross-referencing to find a more
cogent substitute for its context. Near the beginning of Hammurabi’s collection,
we find a kidnapping law (LH 14): “If a man steals the young child of a man,
he shall be put to death” (Summa awilum mar awilim sepram iStariq iddak).*
Various features in the context of LH 194 and the laws that CC was creat-
ing in verses 12-17 led CC to use Hammurabi’s kidnapping law. The first is
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the similar terminology used of the victim. While LH 194 uses the ambigu-
ous logogram DUMU/TUR four times to describe its victim (see the text cited
above), only the first demands being read as DUMU = marum “son.” The other
cases may be read as TUR = seprum “young child,” especially the last two.
Other laws in the vicinity refer to a segrum (spelled syllabically; LH 185, 186,
190, 191) and use the aforementioned logogram apparently with the value TUR
= seprum (LH 188, 191).1 The possible reading of TUR (=sefrum) in LH 194
could have led CC’s eye or memory to sehrum in LH 14. In addition, LH 194
deals with the wrongful acquisition of a child. Clearly this is case in LH 14.
Finally, CC was looking for a law with a capital penalty. LH 14 prescribes this
explicitly. Hence, even though LH 14 is at a significant distance from LH 194
and not part of the sequential template that CC generally follows, its content
made it ripe for CC’s compositional picking.

This logic suggests that CC’s kidnapping law was not part of the native
participial source.” Of course, we cannot be definitive on this matter. A kidnap-
ping law is otherwise a good candidate for inclusion in a basic list of capital
crimes. Moreover, the short list of rules in the Decalogue includes a general
prohibition against theft, which has been interpreted as prohibiting kidnap-
ping.® CC’s description of the victim as a “man” (w°x) and not a child might
also be explained by the wording of a kidnapping law in the participial source
that was not concerned specifically with kidnapping.'® But CC may be general-
izing the context from that of a child in LH 14 to one of any age. In this regard,
observe that while LH 194 and other laws in the context speak about a sesrum
“young child,” and while the children in LH 192-193, 195 appear to be minors,
CC'’s child-rebellion laws in verses 15 and 17 do not specify the age of the
child. CC may have broadened the context to children young and old, including
adult children who have an obligation to support ailing parents.?’ A broadening
of a young child (sefrum) in LH 14 to “a man” (2°R) in the intervening kidnap-
ping law of verse 16 makes sense in such a reformulation.

The other chief difference between verse 16 and LH 14 is the inclusion of
certain subconditions in CC’s law: “and sells him or he is found in his pos-
session” (17°2 x¥n11 11omY). These subconditions can be attributed to CC’s use
of LH. The two conditions appear in the animal theft law of 21:37 + 22:2b-3:
“If a man steals an ox or sheep and slaughters it or sells it” ("% 2w w°xk 21%
1101 W A aw; 21:37) and “if the theft is found in his hand” (x¥»n x¥nn ox
72137 17°3; 22:3). These conditions derive from the agricultural theft laws upon
which CC’s animal theft laws are sequentially dependent (see chapter 9 for
detail). LH 265 speaks of selling a stolen animal: “If a shepherd to whom cattle
and flock animals were given for shepherding acts criminally (?), alters a pos-
session mark and sells (them) (ana kaspim ittadin).” LH 253 speaks of stolen
grain being found in a thief’s possession: “If that man steals either seed or fod-
der and it is found in his hand (ina qatiSu ittasbat).” It is reasonable to believe
that these two conditions, primary to the context of the animal theft laws, were
introduced into a basic kidnapping law. This addition could have been made in
the drafting stage; it is not necessarily an insertion at a later stage of redaction.
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The conceptually awkward position of the second subcondition (“or ['] is found
in his possession”) in 21:16 is not a definitive sign of a later insertion. The order
of the phrases merely replicates the order that the phrases are found in the ani-
mal theft law (21:37 followed by 22:3).%

The context of Hammurabi’s kidnapping law may have stimulated the inclu-
sion of the subconditions just examined. The laws immediately after LH 14 are
concerned with enabling the escape of slaves and harboring them (LH 15-20).
LH 19 speaks of finding a slave in someone’s possession:

If he (@ man finding a fugitive slave) detains that slave in his house, and
later the slave is seized in his hand, that man shall be put to death.

The idiom “is seized in his hand” (ina gati8u ittasbat; cf. LH 20) is the same as
in LH 253, which lies behind 22:3. Detaining a slave is like kidnapping.

The Final Participial Laws (22:17-19)

The participial laws in 22:17-19 are at some distance from the initial participial
laws in 21:12, 15-17. Some who have seen the similarities between the two sets
of laws have concluded that the separation is due to CC’s arrangement in chi-
astic form.?2 Although CC does display intentional chiastic arrangement else-
where, this is not the reason for the separation of the two sets of participial laws.
Exodus 22:17-19 have been attached at the end of CC’s casuistic laws because
they are a miscellaneous appendix.? Unlike the laws in 21:12, 15-17, they have
no specific connection with the sequential content of LH that generated the
bulk of the casuistic laws in CC. Moreover, they do not provide a legal basis
for, or have a clear attachment to, laws in the body of casuistic laws, unlike the
appended seduction law in 22:15-16, which provides the rationale for a credi-
tor’s marriage to the daughter of a debtor in 21:7-11 and which was also placed
near the end of CC’s casuistic laws because it is based on a source other than
LH (see chapter 5). Therefore, the final participial laws were placed at the very
end of the casuistic laws, but still as part of CC’s original composition.

In what follows, we review the three final participial laws to see what rela-
tionship they may have to themes in cuneiform law, to examine their thematic
relationship to the rest of CC, and to assess whether they were part of the par-
ticipial source that CC employed or were secondarily created by CC on the
pattern of the participial source.

Sorcery (22:17)

The sorcery law in 22:17 is somewhat different than the other participial laws:
“You shall not let a sorceress live” (200 X2 a9won). The verb describing the
penalty is second person, and the word in participial form is the object of this
verb. The law would be more similar to the other participial laws if it read “a
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sorceress shall not live” (mnn 8% nowon), with the participial form as a sub-
ject.* Another difference is that the participial form nowan “sorceress” refers
to a class of persons more than to the performance of an action. Nevertheless,
because the basic form of the law is close to the other participial laws and verse
17 is contiguous to the participial laws in verses 18-19, we may assume that it
is to be associated with the participial legal form in CC.

Of the three final participial laws, this law is most relatable to the content
of Akkadian legal collections.?® LH 2 describes a case where a man charges
another with kiSpa “sorcery,” the same Semitic root of CC’s iowan “sorcer-
ess.”26 The penalty is death: either the accused, guilty of sorcery, succumbs in a
divine river ordeal, or the accuser suffers death for false accusation, apparently
a measure-for-measure punishment. NLB 7 speaks specifically about a woman
practicing a magical act (nepesu) or purification (takpirtu), though it does not
use the root k3p to describe her activity. She pays threefold the loss that occurs.
The end of the law is broken, but it seems to say that if she is caught in the act,
she is to be put to death.

The law closest to verse 17 is MAL A 47. The first part of the law sets down
the basic case:

If a man or a woman performs witchcraft and they are found out (lit.
[witchcraft] is found in their hands), they shall charge and convict them,
they shall kill the performer of sorcery.

Summa laz a’'fdu liz sinniltu kiSpé uppidazma ina qatéSunu issabta

ubta’’erzSunu ukta’ inzSunu muppisana Sa Kispé idukki
This law uses the root k3p. A female is included as one practicing sorcery.
Moreover, the phrase muppisana Sa kiSpé idukka “they shall Kill the performer
of sorcery” contains, conceptually, all the basic elements of CC’s law.

It is possible, though not certain, that CC constructed a participial law based
on a casuistic source like this, which can help explain why it deviates from the
more standard form of the other participial capital punishment laws. The reason
for creating this law may have been a desire to include a third law on religious
taboos to complement the participial laws on bestiality (v. 18) and illicit sacri-
fice (v. 19). A third law of this sort gives the group coherence as a unit within
CC. As such, the law may be a response to Assyrian practices. Schwienhorst-
Schonberger, for example, believes that the law grew up in response to a foreign
context and fits best in the Neo-Assyrian period:

The first appearance of the term [the root aw2] in the middle of the sev-
enth century—apart for the time being from Exod 22:17—and the well
attested connection back to non-Israelite circles makes plausible the the-
sis that the activity or professional group designated by aw> does not
belong to an old genuine Israelite tradition of magical or divinatory prac-
tices, such as the Ephod, Urim and Thummim, but apparently came into
Israel under the influence of Assyrian culture.?”
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The position and content of the law may also be related in function to the
seduction law that precedes it in verses 15-16. Van der Toorn observed that
a woman might employ the means prohibited by verse 17 to achieve ends not
open to her through normal legal channels:

Juridically, a woman could only undertake an action against her hus-
band or in-laws in extreme cases....One may imagine the following
situation: a newly married woman seems to be no longer fertile after a
first pregnancy. Not satisfied with one child, her husband takes a con-
cubine. What must the first woman do with her anger over the humilia-
tion; does she swallow it? Possibly. But she could also try to make her
rival sick by means of spells, or deprive her husband of his potency
by adding magical materials to his food. In other words, she became a
sorceress.?®

If so, the sorcery law may operate in a fashion similar to the immediately pre-
ceding seduction law of 22:15-16 and provide commentary on the slave wife
law of 21:7-11. It may be tied specifically to the displeasure that the creditor-
husband has for the woman and her subsequent marginalization in the house-
hold (21:8, 10-11). Her response may be to attack him magically, especially if
he does not release her. The sorcery law may be similarly and directly related
to the seduction law. A woman may use sorcery to react to her seducer and to
her father who agrees to give her to the seducer.? Thus verse 17 provides a
conceptual pivot between the seduction law in verses 15-16 and the laws on
religious taboos in verses 18-19.

Bestiality (22:18)

CC’s next participial law prescribes: “Anyone who lies with an animal shall be
put to death” (nmv nw anna av 23w 93; 22:18).%° The form of this law is more
akin to the participial laws in 21:12, 15-17 than to 22:17, 19. It differs from the
first group only in having the generalizing noun “all/any” (25) attached at the
beginning (see table 6.1 in chapter 6). This term could be an addition by CC, if
the law derives from the participial source.

The law does not clearly depend on cuneiform sources. LH contains laws
about incest (cf. LH 154-158) but none about bestiality. The Hittite Laws con-
tain several laws about bestiality (HtL 187-188, 199-200a) in addition to incest
(HtL 189-196). But these seem to reflect the particular cultural views of the
Hittites and would not be manifested as such in Akkadian law sources now
unknown to us but available in the Neo-Assyrian period.* It is possible that CC
did use an unknown Mesopotamian source that proscribed bestiality, though
not with the extent or content of the rules in the Hittite Laws. But in view of a
lack of clear attachment to a cuneiform source and the reasonable supposition
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that some of the participial laws in 22:17-19 come from a participial source, this
may be identified as one of those laws.®

The law has no clear connection to the main body of casuistic laws or to the
apodictic laws. It is doubtful that we are to connect it to the topic of animals
mentioned in the laws on negligence, theft, and agricultural concerns (21:33-
22:14)—that it warns against their misappropriation for sexual purposes! It has
been argued that the prohibition has to do with bestiality in a cultic context,
which has some support from the surrounding participial laws.** This, however,
is not clear. It is best to explain it topically, as noted already, as legislating a
general religious and cultural taboo.

Sacrifice to Other Gods (22:19)

The last participial law deals with sacrifice to other gods: “One who sacrifices
to (other) gods shall be proscribed (i.e., exterminated)—apart from Yahweh
alone” (1727 Mm% °nva o oonoxL nar). The last phrase in CC’s law, “apart from
Yahweh alone” (v. 19b), appears to be secondary.® The Samaritan reads differ-
ently and supports eliminating the explanatory clause of MT as part of the origi-
nal text. It reads: “One who sacrifices to other gods shall be exterminated” (nar
o7 R o°RY). The Samaritan, however, has added its own gloss, “other”
(oK), unless this is original and has been dropped by haplography because of
similarity to o “be exterminated.”® The original text probably read “one who
offers to gods (i.e., other gods) shall be exterminated” (o oon9%% nar).%¢ The
full wording of CC law, however, may not be significantly late because 2 Kings
5:17 appears to reflect the wording of CC. Naaman, after asking to take some
earth of the land of Israel with him back to Syria, explains “for your servant
(i.e., Naaman) will never again offer a burnt offering and sacrifice to other gods
except Yahweh” (77°% oX °> 0°nR 299K 1an 79V 772y 7w vy RS *3).%

CC’s law, even in the presumed original truncated version of 22:19a, has no
counterpart in cuneiform collections. It reflects Judean and Israelite theological
perspectives, and laws about making sacrifices to gods are not part of cunei-
form legal collections. This is the type of law that one might expect to see in
the native participial source.

Of the three participial laws in verses 17-19, this one is the most relatable to
the context.® It echoes other laws in the apodictic sections that require loyalty
to Yahweh (20:23-26; 22:27; 23:13) and relates to the primary theme of cultic
practice (20:23-26; 22:28-30; 23:14-19). This theme in the apodictic laws may
have determined the use of 22:19 from the participial source. The presence of
this theme in the final apodictic laws may have determined that the law on sac-
rifice should be placed at the end of the three participial laws in 22:17-19.% It
may be that this law led to the invention of its companion laws in verses 17-18
to give substance to the appendix of participial laws. But this, of course, is
speculative.
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Conclusion

The participial laws that clearly or relatively clearly appear to have been part of
the native participial source include the laws on parent cursing (21:17) and on
homicide (21:12). Others that were probably included in this source are the laws
on bestiality (22:18) and on sacrifice to other gods (22:19). It is less likely that
the laws about the sorceress (22:17) and Kidnapping (21:16) were part of this
source, and it is quite certain, in the logic of this study’s argument, that the law
on striking a parent (21:15) did not belong to this source. The laws that derive
from the participial source were probably revised somewhat to fit the context of
CC, and some were influenced by motifs in LH. It is therefore impossible to be
certain of the original wording of the laws in the participial source. We might
also assume that some laws in the participial source were left out of CC.

The two groups of participial laws were separated from each other in CC
because of their correlations or lack thereof with LH. The first participial laws
correlate with or are based on laws from LH: homicide (21:12 // LH 207), child
rebellion (vv. 15, 17 // LH 192-193, 195), and kidnapping (v. 16 // LH 14 via
cross-referencing from LH 194). The last participial laws do not correlate with
the content of LH, and only the sorcery law (22:17) seems to have any possible
correlation in known Akkadian legislation (cf. MAL A 47). The lack of rela-
tionship to LH determined the placement of the final group of participial laws,
as an appendix to the casuistic laws. The primary reason for including this last
group of laws appears to be that as a whole they emphasize Yahweh’s superior-
ity and prescribe sanctions for reprehensible behaviors.

This analysis indicates that all of the participial laws in CC are original to
its basic composition, even though they have a genre distinct from the casuistic
laws in which they are contextualized.*® The retention of the form is mainly
because CC presumably found in the participial source a ready-made law
that could stand in the place of Hammurabi’s parent denunciation laws (LH
192-193). CC carried this over essentially unchanged in 21:17. This offered
the syntactic template, as well as the punishment, for the parent-striking law
in verse 15, whose content was otherwise derived from LH 195. Once CC had
thus chosen to use the participial form with its attending capital punishment for
the child rebellion laws, it used it for its homicide law (v. 12), which probably
in any case had a parallel in the participial source. CC also used the participial
form and capital penalty for the kidnapping law in verse 16, based on LH 14.
The participial laws in 22:17-19, some of which may derive from the participial
source, were placed at the end of the collection as a miscellaneous appendix,
still as part of the basic composition of CC. If the laws on bestiality and sac-
rifice to other gods in 22:18-19 were part of the participial source, they may
have generated a prohibition against sorcery in verse 17 from Akkadian law
as a companion regulation, perhaps to provide some balance with the first set
of participial laws. The last set of participial laws is thus part of the body of
casuistic legislation, as is first set. They do not form the beginning of the final
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apodictic laws, even though they have associations with the religious theme of
the final apodictic laws.*

Within CC’s casuistic laws, it is in the participial laws that we find clearer
expressions of native legal ideas. Those laws that are original to the particip-
ial source presumably reflect, at least ideally, how those cases were treated in
Israel or Judah. The participial laws secondarily created within the context of
CC may also be consistent with native views.



The Goring Ox and Negligence
(Exodus 21:28-36)

The goring ox laws in CC and LH (Exod 21:28-32 and LH 250—252) have been
a focus of study for reconstructing the history of Near Eastern legal ideas and
testing theories of comparative analysis. They have been viewed as a micro-
cosm of the larger issues that must be explored in study of the relationship of
CC and LH and of biblical and Near Eastern law more generally.! The close
similarities between the biblical and Akkadian laws are visible even by casual
inspection. At the same time, the biblical laws have significant differences.
These are usually explained as developments in custom over time. It has been
thought, for example, that both sets of laws stem from common ancestral leg-
islation in the early second millennium and that over the centuries, as the laws
were passed on orally and independently, and as they came to be practiced in
ancient Israel, CC’s laws acquired their unique features.

Against this conventional model, this chapter explains how the distinctive
formulation of CC’s goring ox laws arose from the direct systematic revision
of LH. After using LH 195-214 for its homicide, assault, miscarriage, talion,
and slave injury laws in 21:12-27, CC jumped ahead to the goring ox laws in
LH 250-252 to expand its legislation on homicide. Its consideration of these
laws in connection with another goring ox law similar to LE 53 led it to iden-
tify contradictions whose solutions generated the distinctive features of its ox
laws in 21:28-32, 35-36, including the requirement of stoning a lethal ox. As it
developed laws on this supplemental topic of negligent homicide, CC created
its associated laws on the topic of negligence (vv. 33—-34), generated in part by
other laws in the context of Hammurabi’s ox laws.

205
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Goring a Human (21:28-32)

CC’s laws about an ox lethally goring a human correspond closely with the

three goring ox laws of LH 250-252:2

Exodus 21:28-32

28]f an ox gores a man or woman and he
dies, the ox shall be stoned, its flesh shall
not be eaten, and the owner of the ox is
not liable.

21f an ox is a habitual gorer, from previ-
ous experience, and its owner has been
warned, but he did not restrain it, and it
kills a man or woman,

the ox shall be stoned and its owner shall
be put to death.
01f ransom is laid upon him, he shall pay
the redemption price for his life, according
to whatever is laid upon him.
0r (if) it gores a son or daughter, it shall
be done for him according to this law.
21f the ox gores a male slave or a female
slave, he shall pay thirty shekels of silver
to his (the slave’s) master and the ox shall
be stoned.

SP0 2P0 N1 AWR DX IR WOR DR MW 713 09128

P11 W S 1WA DR IR RDY MW

19¥22 TV awHW Sann RIT A1 MW ax®
UK IR WOR DT 13000 R’

nnY YHya axn Hpod Wi

DWW WK 930 W01 PID 3N 1OV Nwr 193 or®
oy

17 WY AT VOWND N3 N2 IR M 12 IR

DUOPW DWHW O3 ANR IR MW AP 7Y ox%
SP0Y MW PITRY 10

LH 250-252

2%01f an ox gores a man while
passing through the street and
kills (him), that case has no
claim.

Z1f a man’s ox is a habitual gorer,
and his district has informed him
that it is a habitual gorer, but he
did not file its horns and did not
control his ox, and that ox gores a
man of the awilum-class/son of a
man and kills (him),

he shall pay one-half mina (=
thirty shekels) of silver.

22|f it is the slave of an awilum
he (the ox owner) shall pay one-
third mina (= twenty shekels) of
silver.

20Summa alpum sizgam ina
alakiSu awilam ikkipma ustamit
dmum 8z rugummam ul Su
Z1Summa alap awilim
nakkapima kima nakkap(
babtasu usediSumma garnisu la
uSarrim alapsu la usannigma
alpum Sz mar awilim ikkipma
uStamst

1/2 mana kaspam inaddin

22§umma warad awilim 1/3
mana kaspam inaddin



The Goring Ox and Negligence 207

The three laws of LH appear in CC in the same order, with the same distri-
bution of protases and apodoses, and with almost the same basic legal judg-
ments. In the first law (21:28; LH 250), the protases describe a case of ad hoc
goring in which a person dies, and the apodoses pronounce (in different words)
that the owner of the ox is not liable. The next law (21:29; LH 251) describes
a case of a habitually goring ox killing a person. The protases of the two laws
state that the owner has been warned but he did not control the animal, and the
apodoses hold the owner liable. Although CC first uniquely requires execu-
tion, it ultimately allows monetary payment (v. 30; on the originality of this
verse, see later), as does LH, though CC does not state a specific sum. If the
following verse (v. 31) about a child victim is considered a footnote to verses
28-30 (see later), then the next main law in CC is about a slave as a victim (v.
32). CC’s protasis in verse 32 is fully formulated as opposed to the abbreviated
form in LH 252, which is dependent conceptually on LH 250-251 that imme-
diately precede it (see later discussion). Verse 32, like LH, prescribes a fixed
fine, though its thirty shekels is the amount required for a known gorer killing
a free person in LH 251.

Despite the observable differences, to be explained later, CC has clearly
used LH as the foundation for 21:28-36. The verses after the core in verses
28-32 (i.e., vv. 33-36) supplement the main law and are based on laws from
other places in LH or on another Akkadian law, as we will see. The intermedi-
ate law in verse 31 grows out of an element of LH 251 in connection with laws
elsewhere in LH and thus supplements the main laws in verses 28-30, 32 that
are squarely based on LH. This organizational structure is similar to the major-
ity of other sections of CC, where topics begin with material that correlates
with LH or where the main structure of the section correlates with LH.2

Literary and Redaction-Critical Analysis

That the main source text of Exodus 21:28-32 is LH 250-252 correlates remark-
ably well with literary, form, or redaction-critical evidence and observations
on an elemental and pericope-specific level. | summarize here the evidence
presented in Schwienhorst-Schdnberger’s mainly literary critical analysis of
the composition of the verses, since his is the most detailed. This summary
is supplemented occasionally with other observations that complement his
conclusions.*

For Schwienhorst-Schénberger, various stylistic and conceptual inconsis-
tencies lead to the conclusion that the original text of 21:28-32 consisted of
only verses 28-29 plus 32. He considers verse 30 secondary because it inter-
rupts the context and provides an alternative penalty to verse 29 and because
the penalty in verse 31, “it shall be done for him according to this rule” (vown>
12 nwy> 1), seems to follow verse 29 and seems to refer to a single penalty,
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the killing of the owner.® Further, he says, if verse 30 were original, verse 31
would probably have restated the subject (i.e., “the ox”) of the verb gore in its
first clause (hypothetically m» n2 & 91277 ma 72 3%* “or if the ox gores a son or a
daughter™). It does not need to be stated if verse 31 directly followed verse 29.°
Otto provides two other reasons for separating verse 30: the verse has a some-
what tautological, even redundant, formulation different from verses 28-29,
and it goes against the apparent unconditionality or fixity (“Unabdingbarkeit”)
of the capital penalty in verse 29.

But verse 31 itself is also an addition, in the view of Schwienhorst-
Schonberger. It expands the case of verses 28-29 and does not use the regular
casuistic conjunctions ax\> “if,” but the alternative conjunction & “or.”® Otto
also notes that verse 31 (as well as v. 32, which he groups with v. 31) begins
with the victim, as opposed to verses 28-29. Verse 31 replicates the concern for
“male” and “female” victims of verses 28-29.°

Schwienhorst-Schénberger additionally notes that the prohibition “its flesh
shall not be eaten” (17wa nx o8> X73; v. 28) stands out in the context of what is
otherwise casuistic law. This prohibition is more like the legislation in the apo-
dictic sections of the collection (20:23-26; 22:17-23:19). Moreover, removal of the
prohibition leaves a conceptually smooth text: *p1 wi vy mwi Hpo Mpo* “the
ox shall be stoned; the owner of the ox is not liable.” Nevertheless, he notes that
if this was the original text, the second instance of "wi (“the 0x™) here might
be represented by a pronoun: >p1 »%v2) Wi Hpo> 7Mpo* “the ox shall be stoned
and its owner is not liable,” similar to the construction of verse 29, 5po> Mwn
nne vova an “the ox shall be stoned and its owner shall also be put to death.”
He concludes, in the end, that the prohibition of eating was brought in from
preexisting tradition but was nevertheless part of CC’s original formulation of
the text.

One could modify Schwienhorst-Schénberger’s conclusion, however, and
imagine that the whole ox penalty (17w2 nx 928> k91 1w Hpo> 2P0 “the ox shall
be stoned,; its flesh shall not be eaten”) and the conjunction before 7va “owner”
are secondary in verse 28. There is then no problem with the formulation of
the last clause; the basic text would have read: ni 7wR NR WX WR DX MW 72
P11 Sy “if an ox gores a man or woman and he dies, the owner of the ox is
not liable.” If this is removed, then the stoning requirement in verses 29 and 32
would also have to be removed for consistency.

The entire basic text, with the stoning requirement and eating prohibition
bracketed as a conceptual and traditional expression if not a textual supple-
ment, according to this mode of analysis, runs as follows:1°

9P0> 2P0] NI IWR DR IR WOR DR W v 00128 2If an ox gores a man or woman
P11 S¥a[ 1w nR R0 kY 1w and he dies, [the ox shall be
stoned, its flesh shall not be
eaten, and] the owner of the ox
is not liable.
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X?1 1Hva2 7m awbw Sann X1 M e ax?® - 2°If an ox is a habitual gorer,
oY [@3 9po0 NWwi] AWK W WK M anawe from previous experience, and
nnarits owner has been warned but
does not restrain it, and it kills a
man or woman, [the ox shall be
stoned and] its owner shall [also]
be put to death.
I DOPW DOWHOW A0 AR IR MW X 72y ok¥ - 2|f the ox gores a male slave
[opo> mwi] 27R>  or a female slave, he shall pay
thirty shekels of silver to (the
slave’s) master [and the ox shall
be stoned].

It is remarkable that this text, which is deduced mainly on the basis of liter-
ary critical criteria and not on a comparison with cuneiform law, turns out to be
very close to that of LH 250-252.% The simila