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Foreword

Planning gain is complex. The history of various attempts at national
development taxation followed by a succession of locally negotiated
schemes for planning obligations indicates the persistent dissatisfaction,
which arises from the impossibility of devising a perfect solution. This
book makes a tremendous contribution to the subject by bringing together
a rigorous theoretic approach, a clear narrative of developments since 1947
and a good deal of data on the revenue that has been gained for the public
purse and on the new affordable homes secured from planning obligations.

In particular, it is welcome to read a very clear account of why the taxation
of land can be rather more distorting of land use than is sometimes supposed.
It was also salutary for me to be reminded of why my own suggestion of a
Planning Gain Supplement ultimately failed to be adopted. The evidence
that the burden from planning gain generally seems to fall on the landowner
is a nice confirmation of what theory would predict. However, a big question
on land prices of what is the ‘right price’ to use in a viability calculation is
also raised, but perhaps unsurprisingly is not resolved.

There is much stress here on how locally based systems have worked
better than attempts at national taxation. However, this also leads to incon-
sistency in practice, and in monitoring of delivery. While it is encouraging to
read that the vast bulk of obligations are delivered, it is also dispiriting that
some local authorities do not seem able to devote resources to ensuring that
what is negotiated gets done.

There are some real nuggets too, for example, it is often argued that it
would be better for there to be more certainty in advance about what plan-
ning obligations will be on a particular site. But the international evidence
suggests that the flexible negotiations we have in England, which are better
able to handle the fact that every site is of course different, are also able to
yield more planning gain.

For the tidy-minded economist, it is a bit unsatisfactory that planning gain
is seeking to do two things: extract the gain from the public decision to grant
planning permission and finance consequential infrastructure. But it is clear
this works in practice if not in theory. However, the concluding comment
about ‘requiring developers to contribute to the infrastructure costs they
impose on local communities’ concerns me a little. The reason we need more
infrastructure as a country is because we have more people. Of course, the
location of building affects where we need it. But it is important that this is
given the right profile as a national issue – not purely a local one.

This is a highly important book. The stress in the conclusion on moving
towards public land banking is one I support. It also draws out the truth that



xvi Foreword

government prefers to raise money from charges on development, rather than
from property values (which, perhaps more rationally, could also be used to
fund infrastructure) because this is not a tax and the effects are more hidden
from the public.

Dame Kate Barker

Dame Kate Barker is a non-executive director of several finance and hous-
ing companies. She is also a former member of the UK’s Monetary Policy
Committee and of the board of the Homes & Communities Agency. She
undertook independent reviews for the UK government of housing supply
and of the planning system in England.



Preface

Whether and how to capture the development value created through spatial
and land-use planning decisions has dominated many conceptual, policy
and practice planning debates for several decades, not only in Britain but
also in many other countries. Since the early days of planning legislation,
Britain has made several attempts, especially after World War II, to capture
development value through national taxation. None of these succeeded
and, although each new attempt learned something from past failures, they
generally led to land being withheld from the market whilst attempts to
bring development land into public ownership to counter land withholding
were also largely ineffective.

These failures have not stopped debates on the arguments for, and meth-
ods of capturing development value. Far from it, scholarly and policy debates
on the issue continue to be lively. Over the last three decades, a different
means of capturing development value has emerged in Britain, one that does
not rely on nationally imposed and levied taxation – and initially did not rely
on a national policy initiative. It is colloquially referred to as ‘Planning Gain’.
This is the long-standing system of planning obligations which permits local
planning authorities to negotiate financial and ‘in-kind’ contributions with
developers when they are seeking planning permission. Since 1990, the use
of this system has spread from a few innovative authorities experimenting
with the system of obligations to raise funds so that now most authori-
ties have adopted and use it to some extent. It has raised large amounts
of funding at a time when public funds are increasingly scarce. When the
costs that developers incur in making these contributions are passed back
to landowners in the form of lower land prices, this effectively captures
development value to help pay for local infrastructure such as the roads and
schools needed for new development and to pay for new community needs,
including affordable housing. Although far from a ‘first best’ means of cap-
turing development value it has been a successful means of doing so, but
one which depends heavily for its success on the buoyancy of local prop-
erty markets and on the policies and professional skills of local planning
authorities.

We have written this book describing how the system of ‘planning gain’
has developed in Britain for two reasons. First, we and our colleagues have
been monitoring the system of planning obligations for two decades. We
have published extensively on the results of our work in research reports, in
evidence to government consultations and to parliamentary select commit-
tees’ inquiries, in short articles in professional magazines, and in scholarly
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refereed journal articles. We have also spoken regularly on the topic at many
professional and academic conferences and in briefings for members of the
policy and practice communities, including those in government, in the
legal, property and planning professions, and in the trade bodies and lobby
groups of housing organisations in the private and not-for-profit sectors. This
has given us a privileged ‘seat’ at policy and other debates, as we have pro-
vided independent evidence on how the system of planning obligations has
been working and critically commented on its effectiveness and on the many
policy changes regularly proposed (and implemented) throughout the period
under study. So, the first reason for this book is to pull together this evidence
so that the ‘story’ of how planning obligations have emerged as an effective
means of capturing development value in England and for charging develop-
ers for infrastructure is readily accessible to researchers and policy analysts
in this country. Our intention is that the book will form a useful basis for
informed policy and scholarly discussion.

Our second reason for writing the book is to ensure that this planning
gain ‘story’ is equally accessible to policy analysts and researchers in other
countries. We know from our own experience that many of those working
in the research and policy communities in other countries often look to our
experience to find lessons about what works in England to use in their own
countries. Yet we know that there are limits to what can be transferred. In
particular, account needs to be taken both of the specific contexts within
which planning gain developed in England and of the often quite different
contexts in other countries before any assessment of the legitimacy and
likely impact of policy transfer can be made. We also know that the experi-
ence in England is all too easily misunderstood and yet there are messages
which can be of value in many different circumstances. So our second rea-
son for this book is to try to tell our story with sufficient clarity and detail
that it is of value to those in other countries who are looking to fund infras-
tructure and housing through their planning regimes. This is why we have
devoted one chapter out looking at the experience in four other countries to
help point to the similarities and differences between those countries and
England.

Although the empirical evidence we present throughout this book comes
largely from our own recent work on planning obligations, we also draw on
the work of others who have researched and written on the topic. We hope
this ensures that the book is a comprehensive coverage of the academic and
policy debates and of the evidence about the workings and effectiveness of
planning obligations policies and practices. The drafting of this book drew
to an end in December 2014 and it is from that time we look back and tell
the story of planning obligations in England, conscious that the details will
inevitably change after publication of this volume. Because we in the United
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Kingdom now live in a state which has handed over much domestic policy
to devolved governments in Northern Ireland, Scotland, and Wales we have
dealt very largely with the experience of England.

Tony Crook, John Henneberry and Christine Whitehead
Sheffield and London, January 2015
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1
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Purpose of the book

‘Planning gain’ raises fundamental issues around the role of the state and the
optimal creation and distribution of land values. Such gain may, in part, be
the product of better decisions about the use of land as a result of govern-
ment intervention. But it can also arise because planning constraints affect
markets in ways that do not offset market failures. The extraction and allo-
cation of all or part of increases in land values, through government policies
to capture planning gain, is a core policy and practice issue in many coun-
tries. This is significant because it provides a source of public finance and
the potential for resource redistribution.

This book considers how mechanisms to create and extract planning gain
have developed in England since the middle of the twentieth century. In
the 1940s and 1950s, following the nationalisation of development rights,
such mechanisms were a core element of national government policies and
finances. Thereafter, there were many changes in the instruments used and
in powers of implementation, although the principle of government control
over development has remained unchanged. The main contribution of the
text is to examine how the system for extracting land development value
has operated since the 1990s based on a national legislative provision (cur-
rently defined in S106 of the principal planning statute – the 1990 Town
and Country Planning Act) and implemented by local decision makers. In
this period, planning gain has been in the forefront of policy development
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2 Purpose of the Book

to enable local authorities to fund the physical infrastructure needed to sup-
port new development and meet wider community needs such as additional
affordable housing.

The development process and the creation of development value

Our starting point must be the property development process and the way
that development is driven by potential returns based on the value of outputs
from that development (Brown and Matysiak, 2000; Reed and Sims, 2008).
Development is the investment of capital in real property to produce a
return. Usually – but not always or entirely – the return is measured in
financial terms. Development is viable when its value upon completion
exceeds its costs by an amount sufficient to compensate the developer for
the risk that is borne and the effort that is expended on the project. These
costs include the price paid for the required land, which in turn reflects its
value in the best alternative use.

Development can take many forms. It may involve the identification and
acquisition of a suitable site, the provision of off-site infrastructure to sup-
port the future use (i.e. the servicing of a site), the construction of buildings
and other structures on the site and the disposal of the completed scheme
to owners and/or occupiers. Developers may perform all of these tasks or
only some of them. For example, there are those who specialise in assem-
bling fragmented ownerships and selling on the resulting large site to realise
the ‘marriage’ value. Others, including the original owner, may focus on
obtaining outline planning permission and servicing land before selling it to
a developer, who then completes the scheme. Developers themselves may
retain and manage the resultant asset.

Development is not restricted to undeveloped, un-serviced land. Develop-
ers may purchase existing, serviced land and buildings for brownfield devel-
opment. They may demolish the building and replace it with a larger or more
functionally efficient building or one given over to a different use. Alterna-
tively, the existing building may be renovated, refurbished or extended. The
common requirement for the development to go ahead, whichever types
or stages of development are involved, is that the value of the investment
exceeds the cost by enough to provide a competitive return.

We now consider development demand and value. Land values are
underpinned by the demand for land generated by the activities of society
as a whole and their evolution. Land values are highest when the land is
employed in its highest valued use and will, in a well operating market
system, be allocated to that use by preparedness to pay and therefore price.
Allowing for land productivity, agricultural values depend upon the demand
for food and other farm products and the ability of consumers and users
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to pay for these products. Retail land values depend upon the demand for
consumer goods and the way in which they are distributed and so on. As
society develops, so gross domestic product (GDP), productivity and per-
sonal incomes grow. This inherently increases the average value of scarce
land but it also implies that the most appropriate means of production,
distribution and consumption are likely to change. The nature and pattern
of physical development must in turn change in the face of these trends.
The relative values of different types of property and land will wax and
wane as a result.

The level and distribution of the value generated by changes in demand
are affected by a range of other factors. A key influence is the availabil-
ity, quality and cost of off-site infrastructure. It is no good building houses
on a site that does not have access to the road network, sewers or mains
water. In a regulated market, the state, through the land-use planning sys-
tem, will contribute to the general change in land values by, for example,
reducing negative externalities and increasing positive ones. It may also con-
trol landowners and/or developers’ ability to respond to changes in demand
and to achieve that value by permitting or prohibiting any kind of develop-
ment or restricting land use to specific types of development.

The most dramatic increases in land values occur when a change from a
lower to a higher order land use is combined with the physical development
necessary to meet the requirements of the new use. One example is the
transfer of agricultural land for residential use. The price at which the
highest valued completed development may be sold determines the value
of the land required to achieve that development. In other words, once
development costs (building costs, finance, professional fees and the mini-
mum developer’s profit) are covered, any residual establishes the maximum
market value of the land. The difference between the market value and the
existing use value of the land is termed the ‘development value’. Another
generally used term for this difference between market value and existing
use value is ‘betterment’ (Cullingworth, 1980; Hall, 1965), reflecting the
extent to which property development enables additional benefits to
be achieved such as the benefits of public investment in transport that
improves the accessibility of a site given planning permission.

The price at which land will be offered and traded in the market
will depend upon a combination of the character and motivation of the
landowner, the development potential of the land and the nature of the
extant planning system (Goodchild and Munton, 1985). Landowners will
usually require a significant financial incentive to sell land. They will seek
to maximize the proportion of the development value of the land that they
obtain in the land price and will calibrate that objective against prevailing
market experience. This is the mechanism that brings land forward for
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development. If the state reduces or removes the landowner’s sale pre-
mium the supply of land will be reduced or halted unless an alternative
means (such as compulsory purchase) is found to bring land forward for
development.

The taxation of development value

Attempts by government to capture development values through the plan-
ning system have a long history in the UK (Cullingworth, 1980). This was
initially seen as a matter of equity (Cullingworth, ibid; Hall, 1965; see also
Fainstein, 2012, for international views). It was argued that increases in land
values as a consequence of development should not be kept by landowners
who had done little or nothing to generate this value but should be shared
with the state as the representative of the wider society whose actions, in
large part, created them. In line with these principles, national taxation of
land development value was introduced, the income from which was used
for general public expenditures.

Latterly, much more emphasis has been put on the more pragmatic ratio-
nale that development value taxation can be used to finance infrastructure
and services both to increase economic growth and benefit communities
(see, e.g. Bill, 2004; Campbell et al., 2000; Crook and Monk, 2011; Lichfield,
1989). This, in turn, has shifted the emphasis towards approaches that are
both locally based and generate hypothecated revenues.

State intervention in the creation and extraction of development value
is by no means confined to the UK (Ingram and Hong, 2012; Monk et al.,
2013; Oxley et al., 2009), although England, in particular, has been at the
forefront of the development of policy and practice in this field over the
last three decades. In all systems, local or national governments regulate
and manage land uses in ways that influence the generation of develop-
ment values which in turn may be taxed in one way or another. Each coun-
try has its own legal and institutional framework that helps to determine
what types of instrument are feasible and desirable. Even so there has been
considerable commonality in the increasing emphasis given to introduc-
ing instruments that enable local communities to benefit through improved
local infrastructure and services, often through the provision of affordable
housing.

Consequently, the book places the English experience in an international
context. It looks at these issues in three distinct ways: by setting out the prin-
ciples involved in generating and reallocating development values; by con-
sidering the types of policy instrument that can achieve these goals and the
necessary conditions for such instruments to be implemented effectively;
and by examining empirical evidence on how the instruments used in Eng-
land and some other countries have worked.
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In this context, ‘planning gain’ has become a colloquial term to describe
the development value that arises as a consequence of the granting of
planning permission or of re-zoning in most other countries (Ingram and
Hong, 2012). This rise in value reflects all the benefits which are released as
a result of changed opportunities that receiving planning permission makes
possible. Some of these will arise from the quality of the planning process;
some from reductions in constraint and some from the more effective
use of existing infrastructure and the expectation of further infrastructure
investment. In other words, it is not restricted to the gains in value arising
from planning itself.

The proportion of planning gain which is captured depends on the
effectiveness of the tax and its implementation. In the UK, this is strongly
associated with the increasing use made by local planning authorities of
planning obligations. Such obligations result from negotiations with appli-
cants for planning permission for contributions (either in cash or in kind)
towards infrastructure and wider community needs, including affordable
housing. They are covered by S106 of the 1990 Act in England (and equiv-
alent parts of legislation in the rest of Britain) and by the recently imple-
mented Community Infrastructure Levy – or CIL (Crook and Monk, 2011).
The obligations thus address objectives both of efficiency (in the sense that
by securing developer contributions towards the off-site infrastructure costs
of their new developments, additional investment which has positive net
value to the community is enabled) and equity, by securing more funding
from private developers for services, including in particular housing for
low-income households, in cash or in kind (Crook and Whitehead, 2002).
The recent introduction of CIL in 2008 creates a distinction between, on
the one hand, those contributions which are negotiated through S106 agree-
ments for site-specific infrastructure and mitigations and affordable housing
and, on the other hand, those sub-regional and regional infrastructure costs
for which local planning authorities may (but are not obliged to) impose a
charge (related to the size of development) on all developers implementing
a planning permission.

Planning obligations were once a rarely used mechanism within British
planning legislation (Jowell, 1977). They enabled local planning authorities
to regulate aspects of development not directly related to land use and to
ensure that developers mitigated some of the side effects of development.
They have now become a frequently used method of obtaining substantial
funding for wider infrastructure requirements and for meeting affordable
housing and other community needs.

What is especially interesting about the British experience of using instru-
ments to extract planning gain is that the once separate means of capturing
land development value and of applying the resultant funds have now come
together at the local level. For some significant period after 1947, increases in
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development values were taxed on a de jure basis at the national level. Impor-
tantly, because government owned the development rights there was never
a need to compensate those who were restricted in the use of their land – the
focus was purely on the taxation of what were seen as unearned gains. Quite
separate national systems of allocating public expenditure provided the
means for funding off-site infrastructure and community provision.

Now these once separate systems for taxing development values and for
funding infrastructure have come together at the local level. Local planning
authorities are charging fees or negotiating contributions from developers to
meet some of the costs of off-site infrastructure and community needs. Sig-
nificant sums have been raised in this way. As we shall see in Chapter 6, the
scale of these contributions has grown very considerably in England in the
last two decades, with a large proportion of permissions for major housing
and commercial developments now covered by planning agreements (Crook
et al., 2010). The growth of these agreements has arisen in part because of
the financial pressures on the public sector, the traditional funder of capital
for infrastructure and affordable housing. Faced with these contributions,
developers have reduced the prices they are prepared to pay for land. The
result is a de facto extraction of development value which is, at least in
principle, paid by the landowner and is hypothecated for local use.

In telling the story of how systems for extracting planning gain have
evolved and of their impact on development, we focus on England rather
than the rest of the UK. Although the systems in Scotland and Wales are
not dissimilar to those in England,1 the advent of devolved administrations
means that there are increasing differences between the nations of Britain
in the ways these issues are being handled.

Factors affecting effective development value capture

Planning as a state activity has been conceived in several ways: as substi-
tuting administrative for market allocations to favour the state’s objectives
rather than those of individual actors; as regulating, shaping, and stimulat-
ing markets to operate more effectively; and as pro-actively developing the
capacities of market participants often by the provision of infrastructure
(which itself may be paid for by the captured development value). We need to
bear this in mind when examining planning gain from different perspectives.
Each highlights a specific way of looking at the system. No one perspective
offers a full understanding of planning gain or of how it works within any
country’s system of land ownership, governance, spatial planning, public
finance and property markets. It is therefore necessary briefly to consider

1Policy and practice in Northern Ireland are distinctive.
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the fundamental drivers that affect planning gain capture to ensure that our
presentation of the English system is clearly located within a framework
that allows comparison with the systems in other countries.

Property rights and ownership

Whether land and/or development rights are in public or private ownership
makes a big difference to how development values can be secured for public
benefit and to the consequences for the supply of development land. Own-
ership is best understood as a set of property rights. One is the right to the
benefits of development and another is the right to choose how to develop.
The form and arrangement of these rights range from outright private own-
ership through to outright public ownership with a variety in between, for
example, involving joint ventures of private and public bodies.

Where land is in public ownership the benefits are, at least in principle,
directly available to be used for public benefit. The need for value capture
arises where there is private ownership or a mix. Moreover, what may
appear to be a simple allocation of ownership is often far more complex
because these rights may involve restrictive or positive covenants that limit
what the owner can do or place obligations on the owner. Property rights
over the same plot of land may be split among several owners. In the UK,
as we have already noted, the right to develop has been nationalised (for
details, see Chapter 3). Hence, a parcel of land may only be developed by
the owner if the state exercises its own development rights. Formally, this
is done through the granting of planning permission.

Other public–private relational complexities may arise. For example, the
state may bring land into temporary public ownership with a view to selling
it on to the private market, following aggregation into appropriate lot sizes
and the provision of key infrastructure. This approach – state acquisition
of land perhaps at existing use value or somewhat above (compulsorily if
necessary), servicing and sale at its value in its intended future use – may
provide a more effective means of extracting gains than either land taxation
or development charges. It is an approach which has been successfully
employed in Germany and the Netherlands (as we shall see in Chapter 9)
but has been used relatively rarely in the UK.

When land remains in private ownership, the main ways of extracting
gain are taxing the development value when planning permission is granted,
raising infrastructure funds through charging mechanisms and placing
restrictions on development that require the developer to provide infras-
tructure and other services. All these create a possibility that landowners
will not bring land to the market because they reduce the uplift in land value
consequent upon development and, therefore, reduce the financial incentive
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to sell. In addition, landowners will make a judgement about the prospects
for future legislation or practice affecting taxes or charges in the future.

The public or private nature of ownership is not the only factor affecting
the capacity to extract planning gain. Private landowners have many
reasons for owning land. They also have different time horizons. Financial
motives may include a desire actively to trade land to take advantage of
new development opportunities, longer term investment motives or indeed
sentiment or family obligation. The complexity of financial rules (including
tax and accounting rules) affecting landowners, combined with the frag-
mented nature of their interests and holdings, means that there can be no
one simple determining relationship between land prices and the supply
of land for development that actually enters the market. Similarly, public
bodies may own land for many reasons including historic circumstance. So,
while under current legislation in England, public bodies are expected to
own land primarily to carry out their obligations (e.g. owning the land on
which schools are built), they may also own unused stocks of vacant land
to meet future requirements or to achieve other objectives.

The need for finance

The need to raise funds for infrastructure and other local facilities and ser-
vices through negotiated or prescribed charges and de facto taxes on develop-
ment value depends to an extent on the role that the state plays in financing
these requirements. Where the state funds most of these from national taxes
on income, capital gains and transactions (plus local taxation on property and
sales), local charges and de facto taxes on development values lose some of
their appeal – at least on financial grounds. This is one reason why taxation
and expenditure were seen as separate in the early post-war years, when most
infrastructure provision was by the state. It is also one reason why they are
now far more central as a result of privatisation. In many jurisdictions devel-
opers are generally responsible for providing on-site infrastructure, including
service roads, water, sewerage and energy supplies. These are part of the
developer’s costs. Off-site infrastructure is another matter and may include
a wide range of costs that have to be incurred to support new development.

Where the state is not the direct provider of development and its support-
ing infrastructure, any changes to market incentives created by introducing
charges and taxes on development value may be crucial to the supply and
price of development land. A high charge or tax rate may work, but only if it
does not keep land off the market – or if the state is empowered, funded and
prepared to step in and replace the land market with compulsory acquisition
of land and its subsequent disposal. In many jurisdictions utilities (water,
sewerage, gas, electricity and so on) are now provided by private companies
rather than by national and local states. In such circumstances arrangements
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are made for developers to negotiate directly with utility companies for the
provision of off-site infrastructure (as well as paying for the on-site compo-
nents). All of the developers’ commitments affect the price of the land and
therefore the extent of additional value available for extraction.

The ownership of development rights

Where land is in public ownership, development rights sit alongside the
state’s (or municipality’s) ownership. They will still normally be subject to
any limitations imposed by the land-use planning system and broader leg-
islation constraining how the state may use these rights. However, where
land is privately owned matters are different – often development rights are
reallocated by government intervention of one sort or another. Systems vary
between countries. In many ways, the British system is unusual because, as
we have already noted, development rights have been nationalised (without
compensation) and thus can only be allocated to landowners and developers
by the state granting permission. Separate policy and legislation is needed
to extract any of the resultant value for public purposes. In other countries,
development rights remain in private ownership with their use constrained
by zoning systems and covenants that enable the state to intervene in pri-
vate decisions for reasons of public interest and potentially to gain some of
the benefits arising from development and infrastructure provision.

Taxing value or raising charges

The policies and instruments discussed in the book cover two conceptually
different objectives. On the one hand, there are instruments designed to tax
development value that are applied through the planning system. On the
other hand, there are instruments designed to raise funds from developers
to help pay for the infrastructure needed, on the one hand, to allow their
development to go ahead or to mitigate its impact and, on the other hand,
simply to pay for future infrastructure requirements. What developers are
asked to pay is then often related to the costs of the infrastructure and not
(at least in principle) to the development values created. As we shall see, the
current arrangements in England are a hybrid of these approaches.

Rules versus discretion?

As we shall see in Chapter 9, some planning systems in developed countries
are much more ‘rule bound’ than those in the UK. Many are ‘zoning sys-
tems’ in which a physical plan specifies the allowed future development of
the relevant area and determines the permits needed for development to take
place. The differences between zoning and more discretionary approaches
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to planning such as the British planning permission system can be more
apparent than real. Zoning rules can be changed and decisions in discre-
tionary systems are bound to consider relevant policies. Nonetheless, dis-
cretion gives spatial plans in the UK system more inherent flexibility (and
equally more uncertainty) in their implementation than zoning plans in
other systems. Crucially, discretion provides the possibility of enabling plan-
ning authorities to negotiate planning obligations. It is this that has allowed
planning authorities simultaneously to obtain contributions to infrastruc-
ture and community needs and – formally completely separately – to decide
whether or not to grant planning permission.

However, the exercise of discretion by different local planning authorities
(LPAs) may result in significant differences both in the extent of betterment
created and in the policy and practice across administrative boundaries (and
indeed over time) in extracting some of this. In part, these variations relate
to market factors. The spatial pattern of demand for, and the value and cost
of development, determine the amount of development value that may be
extracted. However, variations in policy and practice also matter. Politi-
cal and professional attitudes to extracting development value and practical
competence in designing and implementing policies and in pursuing negoti-
ations are important in this regard. There is also the possibility of perverse
outcomes. These may include attempts to tighten restrictions on land sup-
ply to boost development values or to permit development in areas where
development values have increased significantly but where there are other
external costs to the development.

Fixed taxes, tariffs and negotiated contributions

When seeking to tax betterment or to raise contributions for infrastructure
and other needs, policy makers have a choice of instruments that depends
on the legal and institutional context and on political realities. At one end
of the scale is a nationally imposed levy or charge covering a defined per-
centage of the uplift in development value, the latter spelt out formulaically
in legislation, whilst at the other end, local authorities (or regional bodies)
can be given powers to set and collect levies. They may have the right to
determine whether the charge is made as a percentage of the uplift in value,
as a fixed tariff or as a negotiated contribution. There is the possibility of
mixing tariffs and negotiated contributions to collect funds for different pur-
poses (as we shall see, this is the latest approach in England with planning
obligations and CIL). Where sub-national bodies are given powers (or duties)
important matters arise regarding the extent of their discretion and how this
is limited. The latter may be affected by the imposition of rules – such as a
requirement to maintain the viability of development – and by the extent
to which developers can appeal to a higher authority against requirements.
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Local discretion also gives rise to important consequences. In particular, it
allows levies or charges to reflect local variations in underlying development
costs and prices. However, variations in practice may mean that develop-
ers face differences in the costs within areas with otherwise similar market
conditions. This may affect decisions about where to develop.

Hypothecation and contract

Part of the appeal of infrastructure charges and of locally negotiated con-
tributions lies in the ability of the jurisdictions receiving them to devote
the finances accrued to the funding of specific local investments. Conven-
tionally, national systems of taxation do not permit such hypothecation so
there can usually be no guarantee that funds raised from a locality through
nationally defined taxes on development value will find their way back to
the locality to meet its needs. This is precisely what local charging and con-
tributions permit. They enable planning authorities to raise the funds (in
cash and in kind) needed to support development. From the developers’ per-
spective, whilst liability for nationally defined and levied taxes provides an
element of certainty when scoping a project, locally negotiated contribu-
tions can give them contractual certainty that the local authority, having
received the funds, will provide the agreed infrastructure required to sup-
port that development. Conversely, if the agreement specifies an ‘in kind’
contribution from a developer then, having granted consent with the related
agreement, the LPA has the certainty that the developer will deliver that
contribution.

Key factors behind the development of planning gain policy
in England

The factors set out mentioned above are crucial to understanding the choices
that can be made about extracting development value. In England, a funda-
mental difference from most other systems, which has been constant since
1947, is that development rights (but not land ownership) are nationalised
so the state owns the power to determine how land is used. How that power
has been used and with it how instruments to tax the outcome of its use
have developed has depended on three factors (or ‘drivers’). These are as
follows:

1. changes to the political economy of the UK;
2. the nature of the UK planning system and how it has adapted to these

changes; and
3. the nature of local discretion, especially in England.
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Political economy

Whilst the UK is now often characterised as having a liberal market econ-
omy (Hall and Soskice, 2001), this has not always been the case. Moreover,
there continues to be a strong state role in the provision of many services,
especially education and health. In the immediate post-war period, following
the election of a Labour Government in 1945, there was a strong ideologi-
cal drive to ensure state control of the commanding heights of the economy
and also to harness the state to address welfare provision. In our context
this involved setting up a comprehensive system of land-use planning and
becoming the main provider of infrastructure. It also acquired development
land and, through local authorities, built new homes for social renting. Inner
cities were to be comprehensively redeveloped with the overspill population
accommodated in New Towns or other public sector developments.

Fairly rapidly state planning in its extreme form was replaced by a more
mixed economy. This was undoubtedly the case in housing where there was
an increased private sector role building for owner occupation from the early
1950s. Housing output from then to the end of the 1970s was split roughly
50:50 between the public and private sectors.

From the 1980s onwards, Britain became more of a liberal market economy
than a mixed economy. There was substantial deregulation of key sectors.
Some public services and most nationalised industries were privatised. Cru-
cially for the subject matter of this book, many utilities were privatised; a
proportion of social rented housing was sold to its tenants at discounts under
a right to buy policy; and local authorities were no longer seen as providers
of new homes but as facilitators of supply by other agencies. Public expendi-
ture (especially on capital) was reined in, whilst local authorities’ freedoms
and ability to raise their own funds through both local taxes and borrowing
were increasingly restricted.

The planning system

The planning system in the UK had to adapt to this changing political econ-
omy. One of the enduring achievements of the first post-war Labour govern-
ment was the establishment of a comprehensive system of land-use plan-
ning, following much debate and discussion by reconstruction committees
sitting during the war time (Cullingworth, 1975). In 1947, all development
rights were nationalised whilst leaving the ownership of land and other prop-
erty rights unchanged (for descriptions of the planning system see Culling-
worth et al., 2014; Rydin, 2003).

Those wishing to develop land had to apply for planning permission from
the LPA. Government policy created a presumption in favour of develop-
ment so that applicants for permission did not have to prove the need for it;
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rather LPAs have to give good reasons for refusing permission. In deciding
whether or not to grant permission LPAs have always been obliged to have
regard to the provisions of their development plan and to any other material
considerations.

All LPAs are thus required to draw up a development plan for their area,
having regard to national policy guidance and to keep it under review. The
exact form of what is required of a plan has changed in detail over the years
but the fundamentals of the planning system have not.

Unlike the zoning plans of many other jurisdictions (see Chapter 9) devel-
opment plans in Britain do not, of themselves, grant permission. Instead
LPAs must have regard both to the provisions of the plan and to other
considerations so far as they are material. Thus, the British planning system
is a system for decision making where there is a balance between rules
(plans and policies) and discretion (taking other material circumstances into
account). Getting this balance between certainty and flexibility right was
a key matter facing the designers of the post-war planning legislation and
the relevant 1944 White Paper emphasised that plans would not confer the
right to develop but instead provide a policy background for the taking of
decisions on planning applications (Cullingworth, 1975). The obligation to
take other material considerations into account means that LPAs may grant
permission for something that does not accord with their plan whilst also
refusing something that does, provided good reasons can be given. Those
whose planning applications are refused have the right to appeal to central
government.

This brief sketch of the planning system in Britain identifies two key
matters relevant to our book. First, central government plays a key role in
the planning process. Ministers have both a policy role and an appellate
role. Second, the planning system is a discretionary decision-making sys-
tem that has the flexibility needed to accommodate policy, demographic,
economic, social and other change but also generates uncertainty about deci-
sions. These two matters (the role of central government in determining pol-
icy and the inherent discretion in the system at the local level) have enabled
the planning system to adapt to changes in the political economy of Britain,
whilst leaving the fundamentals of the system unchanged. Development
rights have remained nationalised, development continues to need consent
and LPAs are required to have regard to national policy, their adopted plans
and other material consideration when making decisions. As the political
economy changed, so too did planning practice with more emphasis on a col-
laborative style of planning (see Healey et al., 1988; Healey, 1997) to enable
development to proceed and to negotiate acceptable outcomes.
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Central–local relations: Local discretion, innovation and adoption

The third factor behind the growth of planning obligations as the means
of capturing planning gain is the significance of local discretion. The
development of a more negotiative and participatory style of plan making
and development management has been fundamental to the success of
planning obligations in delivering funding for infrastructure and affordable
housing.

Chapter 3 shows how attempts to extract development value through mea-
sures of national taxation foundered. This was partly because landowners
kept land off the market because the high rates of tax made them indifferent
to development and also because of expectations of political change. Mea-
sures introduced to enable land banking by the public sector to address such
land withholding foundered on inadequate borrowing approvals from central
government and insufficient eligible development land allocated in LPAs’
development plans.

From the 1980s onwards, public spending cuts and the privatisation and
marketisation of services arising from the emergence of a liberal market
economy all made it problematic for LPAs to secure either infrastructure
needed for development or community requirements. At the same time,
central government used national planning policy statements to make it
difficult for LPAs to use their development plans as vehicles for pursuing
wider social and economic objectives and restricted the role of planning to
the shaping of physical developments.

These centrally imposed constraints led several LPAs to find other ways
of securing the funding they needed and using the planning system to pursue
wider objectives. The legal framework of planning has always allowed LPAs
to negotiate agreements with developers to contribute funding or in-kind
facilities in connection with their proposed developments. Such agreements
make it possible for LPAs to give consent to acceptable developments that
they would otherwise have to refuse because of the lack of supporting
infrastructure.

Once innovating LPAs had demonstrated the possibility of successfully
using planning obligations to secure funding, other early adopters followed
and eventually the practice became widespread. The more negotiative style
of decision making in planning that emerged from the growth of a liberal
market economy in Britain thus made it possible for LPAs to pursue this
approach. As a result, planning obligations are consistent with the tenets of
a liberal market economy in the sense that private (development value) fund-
ing has (partially) replaced public funding of infrastructure and of affordable
housing. This reflects the wider changes in the relationships between state
and market and the private and the public.

This use of planning obligations was not uncontroversial. Inevitably, ques-
tions were asked not only about the legality of obligations practice but also
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about the ethical challenges for planning practitioners in terms of the con-
duct of negotiations and the temptation to use planning policy to shape
financial outcomes. These challenges by property and other interests and
the wider questions these raised about the ethics of professional practice ulti-
mately led central government to establish a clearer policy framework in the
1990s. This did not limit the use of obligations. Instead it endorsed as gov-
ernment policy what had essentially been a local initiative. Consequently,
the use of obligations for these purposes was legitimised and legalised, whilst
at the same time greater transparency (policies to be included in plans) and
accountability (openness about the content of agreements) were introduced
into the process.

Definitions

A wide variety of terms have been used to describe the phenomenon dis-
cussed in the book. Confusingly in the literature, the same terms have often
been used to describe different phenomena and a specific phenomenon has
sometimes been discussed using different terms. Thus, the term ‘planning
gain’ is sometimes used to describe the contributions developers make
through planning agreements but it is also sometimes used to discuss the
increase in market value of land arising from planning permission from
which such ‘planning gain’ can be extracted. The focus of this book is the
variety of ways, including taxation and negotiated planning agreements,
used to capture some of the development value created through the granting
of planning permission and we have tried to use the term ‘development
value’ consistently throughout the book to describe the increase in the
market value of land arising when planning permission is granted and to use
the phrase ‘capturing (or extracting) development value’ when discussing
methods to tax or negotiate some or all of it.

Box 1.1 lists and defines the principal terms used throughout the book.
Although the three definitions of betterment are conceptually separate,
it has proved difficult to capture them through mechanisms specifically
related to each of the three types identified in Box 1.1 mentioned above.
Although the mechanisms we describe and discuss in this book are in
practice related to capturing development value at the time when planning
consent is granted, the increase that is captured can arise not just because
the state allows new uses or new physical development on the parcel but
may also reflect a land parcel’s improved accessibility arising from transport
investment by the state and from the general uplift in values arising from
greater prosperity. It is the granting of planning permissions that provide
that state with the opportunity to secure some ‘betterment’.
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Box 1.1 Definitions of terms used in the book.

Terms Definition

Betterment Increases in the value of a parcel land that arise from many factors
including:

(a) the impact of public investment, such as transport, which
increases accessibility, thus raising demand for that parcel and
hence its market value

(b) the impact of granting planning permission for development,
including change of use, which in itself increases market value
by allocating development rights

(c) the impact of overall economic performance of the nation and
of specific locations which is reflected in higher land values

Betterment Levy The levy on development value introduced in 1967
Community

Infrastructure Levy
A levy that local planning authorities may charge developers for

contributions to infrastructure introduced in 2008
Development Charge The tax on development value introduced in 1947
Development Land Tax The tax on development value introduced in 1974
Development Value The difference between the market value of a parcel in its existing

use and that in a proposed new use
Market value The value of a parcel of land, including any buildings erected on it,

when it is traded in the market or acquired compulsorily when
compensation is paid at market value

Planning agreements The legal agreements between developers and local planning
authorities setting out the obligations that have been agreed.
Known as S106 agreements after the clause in the principal
planning legislation

Planning Gain The gain in market value created by granting planning permission
(i.e. also definition (b) under ‘Betterment’ above), some or all of
which may be extracted through taxation of contributions via
planning obligations. It is a term that has also been used
colloquially to describe planning obligations per se as well as
the overall increase in market value of the land

Planning obligations The contributions developers agree to provide in terms of
infrastructure and community facilities – in cash and in
kind – following negotiations with local planning authorities
about planning permission

The structure of the book

This book on England’s experience of planning gain is timely for three rea-
sons. First, there is much interest in the ways that we tax betterment and
capture planning gain. However, because this experience is peculiar to Eng-
land, there is a risk of inappropriate policy transfer and application in quite
different contexts. This book tries to ensure that both the context and the
operation of planning gain in England are made clear. Second, following the
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global financial crisis, fiscal austerity has dominated the economies of many
of the world’s developed countries, making it necessary to find new ways of
financing infrastructure and community needs, especially from the private
sector. This places an imperative on understanding the potential for design-
ing planning and taxation systems for achieving new sources of funding.
Third, the conceptual and empirical literature on planning gain is scattered
across many learned journals and a range of research reports commissioned
by government and related agencies. The aim is therefore to bring this source
material into one place and to critically examine experience. The editors and
the other collaborating authors have undertaken much of this earlier work,
but each chapter has been specifically written for this volume, informed by
our experience and knowledge.

This book describes and analyses the ways the planning system in England
addresses three related challenges.

1. First, it clarifies how the land-use planning system may contribute to the
generation of development values.

2. Second, it considers whether these increases in development values may
be taxed without adversely affecting the efficient allocation of land and,
if so, how.

3. Third, it demonstrates how these gains can help to fund the infrastruc-
ture and other community needs, including affordable housing, required
to implement agreed development and land-use plans.

To address these questions, in the chapters of the book that follow this
introductory chapter, we set out the conceptual and policy frameworks for
looking at development values and the funding of infrastructure; second, we
examine the specific experience of English policy and practice in the last two
decades; and third, we look at the experience of selected countries as well as
more general international evidence to see how others have addressed these
issues. Finally, we seek to draw lessons both for England and elsewhere on
how planning systems can deal with significant growth and development
pressures in the face of continuing austerity.

Thus, in Chapter 2 we use the perspectives of economic theory and rel-
evant empirical evidence to examine the price and supply of development
land, to show how planning and the capture of planning gain impact on these
and to examine the potential costs and benefits of implementing such poli-
cies. In Chapters 3 and 4, we look at how policy to ‘capture’ development
value evolved. Chapter 3 looks back at the four attempts to tax development
value through explicit national taxes and levies and shows how and why
these failed to achieve their objectives. Chapter 4 then explains how plan-
ning obligations policy has evolved to become a de facto means of capturing
development values at the local level to help fund infrastructure and afford-
able housing. In Chapter 5, we draw on financial economics and institutional
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theory to examine development costs, values and funding, how development
projects are appraised, how outcomes vary spatially and temporally and how
planning gain policies (both charges and taxes) affect the viability of devel-
opments.

The following three chapters look at empirical evidence on the operation
of the planning gain system in England. They make use of a variety of per-
spectives to examine the extent of planning gain, how it is distributed across
the country and how its extraction is achieved. In Chapter 6, we assess the
evidence on the incidence and value of planning gain secured, using valua-
tion principles based on economic theory to measure the value of planning
gain contributions. In Chapter 7, we look at the significant variations in plan-
ning gain across England, using statistical analysis and insights from policy,
subsidiarity and discretion to understand the differential impact of the mar-
ket and the state on planning gain. The distinct contributions of tariffs and
negotiated contributions to the capture of planning gain are also considered.
Chapter 8 looks at what has been delivered in terms of affordable housing
and infrastructure, in particular showing how far negotiations following ini-
tial agreements have maintained or indeed increased what is delivered as
well as maintaining viability for developers. It also reveals how recent pol-
icy changes (described in Chapter 4) that mix fixed charges with negotiated
contributions are affecting delivery in a changed economic environment.

In Chapter 9, we examine the planning gain capture systems in four
other developed countries and use our framework to compare the range
of approaches. Finally, in Chapter 10 we draw conclusions about the
achievements and failures of the planning gain systems in England and
other countries and identify lessons for the future that can be drawn from
this evidence.

Conscious that some readers may ‘dip into’ the book and read specific
chapters before reading the book as a whole, we have deliberately repeated
or summarised some limited relevant material from previous chapters so
that the context for the detailed analysis or findings of the selected chapter
are clear.
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2
The Economics of Development Value
and Planning Gain
Christine Whitehead1

LSE London, the London School of Economics, UK

Introduction

The immediate objective of this chapter is to clarify the sources of plan-
ning gain and its distribution in order to better understand the relation-
ship between planning systems and market responses. This in turn should
provide some clarification of the factors which enable planning gain to be
captured for the public good and the possible costs and benefits of such an
approach.

The starting point must be the reasons why land is special and so allows
the possibility of intervention to capture value without adversely affecting
the allocation of land to its highest and best use. In order to clarify how and
when this may occur we then look at how the market would allocate land in
the absence of government intervention; clarify how intervention modifies
the uses of land and can increase development values resulting in planning
gain; and identify the extent to which this might occur without adversely
affecting the efficient use of scarce land resources; and, thus, whether its cap-
ture by government for re-distributional purposes carries with it any trade-off
in terms of that efficiency. The final section evaluates the results of this
analysis with respect to the different approaches to generating and capturing

1Much of this chapter develops the approach first presented in Whitehead and Monk (2004).
The author wishes to thank Sarah Monk for her continued involvement on this topic over many
years.
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Edited by Tony Crook, John Henneberry and Christine Whitehead.
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planning gain and their overall impacts on land allocation and the distribu-
tion of wealth.

Why is land and its value special?

Land is one of the three identified factors of production – land, labour and
capital – which are brought together to produce goods and services. Land
plays a necessary part in all economic activities and like other factors is
valued in terms of derived demand – that is, the value to the investor in
the best possible use. In the land-use planning context land will normally be
combined with capital and the necessary labour to produce property where
production takes place and people live.

Land is also a consumption good in that people obtain direct value from its
use and attributes – for example, we value gardens, both our own and other
people’s; the location of our home and also the availability of green space for
its benefits to ourselves and others. How much we are prepared to pay for
these attributes determines, as compared to other uses, the price of land in
a free market.

Land is seen as a particularly complex and important factor of production
for at least five main reasons:

1. The total quantity of land is almost completely fixed (except to the extent
that small amounts fall into the sea and some is reclaimed). This is true
at global, national and even local level to the extent that administrative
boundaries are relevant to decision making.

2. Land is also physically fixed – it cannot be shifted to a more appropriate
location, as is possible with labour or capital.

3. On the other hand, the attributes of specific plots of land can be modified
by past and future investment in that land and by the impact of past uses
on its attributes.

4. The use to which land is put and the investment that occurs in that land
will often impact on the potential use of land in the surrounding area,
generating both external costs and benefits.

5. Most importantly, all productive and consumption processes need land,
although the amount varies greatly between products. On the production
side, its use is most obvious in agriculture where the land directly gen-
erates the output; it is a core element in manufacturing, providing the
location for both factories and distribution; it is the location of the vast
majority of services because it helps to determine the size of the market
and even web-based and intangible services need small amounts of land to
enable provision. On the consumption side, land enters most obviously
into housing choices but also impacts on the costs and accessibility of
goods and services. Finally, the relationship between locations, notably
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between residential and job locations, helps to determine both incomes
and productivity.

The potential to tax increasing land values without
generating inefficiency

In general, taxation (and subsidy) modifies market decisions – taxation
reduces returns and shifts resources away from the production of taxed
activities. This is undesirable in efficiency terms if the market was working
well before the tax was imposed as the resources shift to a lower valued prod-
uct. However, where the market is imperfect taxation can be used positively
to address these failures and so incentivise a more efficient outcome.

Land is seen as different because we cannot create land (pace the odd bit of
land reclamation) unlike additional capital or indeed labour of a given qual-
ity. To the extent that land is in fixed supply, land values are ultimately
demand determined. As opportunities expand demand will also increase,
leading to higher land prices. Because raw land cannot be lost or increased,
suppliers simply accept the highest price they are offered and are seen as
doing nothing to generate this value (Figure 2.1a). Equally if the govern-
ment imposes a tax on the resultant value there is nothing the owner can
do to avoid the tax. The highest and best use will remain the same and there
are therefore no efficiency costs (Figure 2.1a). This is the basis of the Henry
George School of Thought which remains an important element in thinking
around taxation policy in many contexts, notably in the Marxist literature
(Brown, 1997). George argued that the total revenue from land holding was
‘economic rent’ – that is, not necessary to keep it in that use so could at the
limit all be taxed. This conceptualisation also lies behind much of the early
thinking on planning gain, where it was argued that if the change of use and
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therefore higher value use is fixed administratively then that value can be
taxed without adversely affecting decisions around land use.

This model is highly simplistic: it assumes that all participants are
fully informed and that there is certainty about all elements of decisions.
Most importantly the assumption is that the model is addressing the total
supply and demand of land and that all land is homogenous and all taxed
equally (Evans, 2004).

None of these assumptions are realistic. In particular, land is not
homogenous and there are costs to transferring land between uses. Demand
for land for any particular use therefore depends on the whole range of
attributes listed above, some of which are inherent and some of which are
the result of investment and past use. This means that different physical
attributes – quality of the soil, climate, accessibility, the ease by which
attributes can be changed and so on – lead to the possibility of land being
transferred between uses to achieve higher value. Suppliers can therefore
vary their supply to different uses based on the costs and revenues/utility
involved. The market will then in principle ensure that land is allocated to
its highest valued use by matching land attributes through the productivity
of the land in that particular use to the profitability (value in that particular
use less costs of production) or net utility (value) perceived by the highest
bidder. Thus, values depend on the quality and accessibility of each plot of
land in relation to its potential uses. Possible uses will be affected by past
investment in land and transport and by past uses which may have caused
degradation or indeed improvement. Figure 2.1b therefore shows that for
any particular use of land there will be an upward supply curve reflecting the
capacity to shift land between uses as well as a demand curve which reflects
other opportunities to achieve similar outcomes (so, for instance, there are
different technologies using different amounts of land to achieve similar
outcomes and which is chosen will depend on relative profitability – itself
affected by the market price of suitable land). Any taxation or regulation
which affects these choices impacts on the allocation of land resources. So
if different uses are taxed at different rates (as is normally the case between
rural and urban land or between different administrative areas) this will
modify the mix of land uses and result in inefficiencies. So, for instance,
the total land in the City of London is fixed but there are opportunities to
move uses elsewhere meaning that a tax, subsidy or regulation on that land
will change the uses and value of the land in the City as well as in the area
to which the activity gets transferred – and land will be less productive.

Thus, only if all land is taxed at the same flat rate (i.e. no difference
between areas – at the limit globally, between uses or between users – all
of which are normal elements in practical land taxation) will there be no
distortion in land use. Moreover, because in practice land values cannot be
separated from the investment made in land, for example, by improving
accessibility, and investment is often differentially taxed there are further
distortionary possibilities.
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Even in these circumstances, there are issues around vacant land which
implies that there is no use with positive value. In simple models with homo-
geneous land there is no possibility of land vacancy but in reality there are
many reasons why land may be vacant while other land has significant pos-
itive value. In urban areas, this tends to be about the degradation of land
by past uses or possibly about the expectation of higher valued future uses,
while in less accessible areas it may be because of the lack of transportation.
But in all cases, differential taxation or regulation will lead to different pro-
portions of vacant land as well as different uses for that land which has a net
value.

The Alonso model of the allocation of land to urban uses and the resul-
tant development value of that land provides one example of how land uses
and values may be changed by taxation or regulation and so impact on the
resource allocation (Alonso, 1964). Urban uses that are prepared to pay a price
above the alternative use value – here assumed to be a homogenous agricul-
tural value – determines the quantity of land that will transfer from agri-
culture to urban use. If urban opportunities increase (e.g. because of higher
incomes, a larger population or higher productivity) demand for urban land
will grow and the size of the urban area will also increase at the expense
of agricultural land. Taxation or regulation which affects that transfer price
will lead to a different allocation. If the market was otherwise working well
this would result in too little urban land and too much agricultural land
reducing overall societal incomes. The same applies if there are restrictions
on allocating land between uses within the urban area. Of course, there may
well be good reasons for modifying market decisions but the basis for that
intervention needs to be clearly identified.

This leads us to another important issue: that of external costs and benefits
which arise because one land use interacts with others in the surrounding
area or sometimes locations quite far away. These external costs and benefits
will not be taken into account by market decision makers but are relevant
if land allocation is to be optimal. Indeed bringing together activities that
benefit each other and separating those that do harm is a core reason for
land-use regulation (Harrison, 1977).

The existence of externalities, the need for land-based public goods
and infrastructure as well as other more general failures associated with
inadequate information and uncertainties about the future generate the
need for government intervention in the allocation of land if efficiency
is to be achieved. However, it is important to note that each form of
government intervention has different implications for land values and
thus for distribution. Taxation of land reduces the net benefits to the
owner; subsidy increases them but in particular the costs and benefits
of regulatory intervention ‘lie where they fall’. For example, if a given
productive activity generates external costs then the amount of land given
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to that use will be reduced and the price of the land that is allocated will
increase leading to higher economic rent while that which is not allocated
declines leading to lower prices. As such, the change in value is borne by
the owner, unless there is further intervention through taxation or subsidy
which intentionally transfers resources, for example, through the capture of
the resultant economic rent.

Thus, the idea of taxation without adversely affecting the efficient choice
of land uses is firmly based on market economics. While the assumptions are
unrealistic it clearly suggests that there is the potential for land value tax-
ation to improve distributional outcomes without generating inefficiency.
But it also makes the case for taxing all land values rather than concentrat-
ing on the taxation of betterment or planning gain. So why the emphasis on
‘capturing’ particular increases in land values, rather than the land values
more generally through property taxation?

The impact of planning on development values – the creation
of planning gain

Planning gain is defined as the increase in value which occurs at the time
that planning permission is granted. Land-use planning provides a regula-
tory framework by which changes in land use are determined and standards
are set through building, energy and sustainable environment regulations.
It thus substitutes administrative for market decisions. By giving planning
permission the authority opens up opportunities which have higher net rev-
enues than those available before the permission. These are capitalised into
a higher land price. The difference in price reflects the market estimation of
the increased net revenues discounted at the market interest rate to deter-
mine the net present value of the change in use and is defined as plan-
ning gain.

How are these values achieved?

In terms of economic principles the objectives of the land-use planning sys-
tem are first to improve the allocation of resources by organising the location
of economic activities in such a way as to increase value and to modify the
allocation of land in order to ensure a better distribution of resources among
different groups of users. The first, if successful, must increase the value of
land because, as we have already noted, land itself is in short supply and good
planning increases the value of the activities undertaken on that land. As a
result, demand for land increases and so does price. The second may actually
reduce the market value because it reallocates the available land resources
to those with less purchasing power (e.g. in the form of affordable housing)
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or less direct productive capacity (e.g. a public park). Even so, such regula-
tion may increase social welfare by helping to achieve equity goals – but
will be reflected in lower prices because the market does not recognise this
social value. The core practical issue is that the granting of planning permis-
sion crystallises the net return from land-use change and provides a specific
opportunity of capturing that increased value.

The examples mentioned above reflect situations when the planning sys-
tem is working well. However, the system may also introduce administra-
tive failures because of the lack of good information; inadequate responses
to market power among potential land users; political pressures to constrain
the use of land or to favour a particular use or many other factors that affect
the authorities’ decisions. Undesirable constraints, for instance, may already
be in place before the planning permission is requested. Granting a permis-
sion to use the land for a purpose where the land is in short supply will result
in higher increases in land prices than under a better operating system. An
example of this occurring is when a local authority allows a site for residen-
tial use where overall the amount coming forward is less than optimal. So
the price of the site may rise from £10 000 a hectare in current (say agricul-
tural use) to maybe a million or even 10 million if a high-density residential
site is allowed.

In all these examples, there is planning gain arising from the higher valued
use of the land – but importantly that gain provides a market valuation of
moving from one administrative decision to another. That decision may be
the best that the developer and the market thinks is achievable given the way
the law is determined and the authorities implement their powers – but it
is a choice constrained by the land-use planning system for good or ill.

In order to better understand the implications of this process of generat-
ing planning gain it is important to clarify the different ways that planning
impacts on land use and on prices in more detail (Bramley, 1994; Monk
and Whitehead, 1999). We therefore now examine how planning works on
supply, demand, densities and other aspects of development to modify deci-
sions and outcomes and therefore prices, value and the potential to realise
planning gain. In the discussion below we assume the change of use is to
housing.

Planning affects land supply

Planning directly affects the supply of land by restricting the range of choices
open to landowners. Where this restriction bites, the supply of land made
available for development in that use will be less than would be expected
without planning and the price of that land will be higher. This leaves land
in its existing use which by definition has lower market value – but as there
is now less available in that use that price may also rise depending on the
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scale of overall supply. The only obvious circumstances where this might
not be the case would be if the planning system was totally ineffective.

Planning reduces the choices available to landowners in at least four ways:

1. it restricts the total quantity of housing land available for development;
2. it restricts the location of the land that is made available;
3. it restricts the way in which the land is developed; and
4. it alters the timing of the development.

All these impacts affect the profitability of development and thus whether
development takes place and in what form. Equally importantly past plan-
ning decisions directly impact on what is currently profitable and desirable –
it is not a static situation (Bramley, 2003).

In principle, it would be possible for planning to impose a binding con-
straint that fixes the total quantity of housing land, in which case the price
of housing land would be entirely demand determined. But in practice, even
under stringent planning conditions, the supply made available is responsive
to demand to some degree. Therefore, the total supply under planning, while
less than in a free market, will increase or decrease in response to changes
in demand. When a new permission is given the supply curve shifts to the
right. The price of housing land overall goes down – usually by an unobserv-
able amount because the effect on total supply is tiny – but the price of the
land with permission increases by the difference in value between the old
and new use.

Importantly, different plots of land and types of houses are not complete
substitutes for one other (Whitehead and Monk, 2004). Therefore, a con-
straint in one location cannot be fully offset by increased land availability
elsewhere. The same is true for the form of development allowed and the
timing of the investment. In the housing market for instance, more high-rise
blocks of apartments on brownfield land may be given permission in order
to achieve density objectives, while less greenfield land is released for sin-
gle family homes. The total number of units achieved might be the same.
However, because location and house types are only partial substitutes for
each other, the effect of a given planning constraint is twofold: housing land
prices increase in all locations and house types where permission is granted
as there is overall constraint and some substitutability; but to the extent
that substitutability is not complete, relative prices will increase more for
the constrained locations (in this case the greenfield sites) and house types
(low-density single family homes) than elsewhere.

Planning affects demand

Planning also affects the demand for land. Again using housing as an
example, the planning system can, by improving design and environment,
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positively affect the price that consumers are prepared to pay for that
housing. It can also affect their expectations of future house prices and
therefore the value of housing as an investment good by their general stance
of making land available.

Planning can affect demand negatively by limiting development and
dwelling types, so that consumers cannot get what they want and so demand
less. Similarly, planning may increase the costs of transforming land into
housing, for example, by requiring particular attributes and limiting sup-
plier options and by imposing a cost associated with obtaining planning
permission. It can also reduce these costs by the better organisation of land
between developments and by more effective infrastructure provision.

Because different locations and house types are not complete substitutes
and because the costs of transforming land into housing vary, development
profits also vary between sites. Therefore, the price developers will be
prepared to pay for land will differ between and even within areas. More-
over, and importantly, the effect on profitability of development may affect
whether builders are prepared to develop at all, even on land with planning
permission.

Planning affects density of construction and use

If land prices rise relative to other factors of production, developers will try
to reduce their use of land and increase densities – substituting capital for
land. The extent of substitution is limited by technology, by the effect on the
final house price as the product becomes less desirable, and directly by the
planning system. As demand for better quality housing rises with increas-
ing affluence, demand for plot size, dwelling size and quality will increase.
But if planning causes the relative price of land to go up, substitution away
from land towards dwelling size and quality would still result in larger plot
sizes over time but to a lesser extent than size and quality. However, a direct
planning constraint on plot size may increase both the density of develop-
ment and the relative price of better quality existing units – and thus the
incentive to provide new units at different densities.

New units may be required further down market to meet increasing
demand from lower income households. In a free market, such households
would demand small plots at high densities, but the planning system may
restrict densities to maintain environmental standards and the nature of
the local neighbourhood and so frustrate this demand. This is seen to be the
situation in many better-off neighbourhoods in the USA where planning
legislation is seen as a way of excluding lower income households (Gyourko,
1991 in the context of impact fees).

Finally, where planning restrictions help to determine what is provided,
the actual use of the properties may be very different from that projected
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by planners as markets respond to these constraints. Thus, dwellings
intended for families when planning permission is granted may be pur-
chased by richer, single person or couple households who want more space
than provided in the smaller dwellings or households may choose to have
two homes in order to obtain the attributes they want. Thus, constraints
can further increase the demand for additional units.

Planning affects prices and quantities

Through restricting the total quantity of land available and the type and loca-
tion of development, planning will reduce the total quantity of new housing
units produced. For a given demand for housing, average house prices will
therefore be higher. The quantity of land cannot be adjusted as easily as other
inputs, so as house prices rise, the proportion of the price attributed to land
will also increase. Because the extent of planning constraints varies between
areas, that proportion will also vary.

In the short run, house prices are demand determined because the total
quantity of housing cannot be varied significantly and rapidly. Prices vary
between house types and locations because of different demands for their
relative attributes. These prices affect the residual value that builders are
prepared to pay for housing land and therefore modify the quantity of land
made available, the total quantity of house building and the location and
types of dwellings produced.

In the long run, the price of housing is determined by its marginal cost of
production, which includes the marginal cost of land. In a market system
the marginal cost of land is its opportunity cost, that is, the cost in its next
best use, and in the long run land will be brought on to the market into its
highest valued use. In a planned system, transfer only occurs if the decision
makers are prepared to agree. It may be that the decision is based correctly
on relative net social values of different uses. But equally it may reflect quite
other objectives, information or indeed decision-making capacity.

Bringing together the possibilities

Thus, land-use planning can, in principle, increase both demand and price;
it can reduce market demand and thus reduce price and value; it can limit
supply and therefore increase price; or it can increase supply and reduce
price; or, most likely, it can do all of these together at the same time and
in different parts of the market. In the context of residential land it is usu-
ally argued that land-use planning restricts the availability of land overall;
it modifies the mix of land available – restricting supply and increasing
prices in some areas and maybe expanding supply/reducing prices in oth-
ers; it increases prices where the benefits of good planning are reflected in
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Figure 2.2 The impact of land-use planning; some scenarios.

higher demand and reduces demand in other areas where the process is less
successful (Whitehead and Monk, 2004).

Figure 2.2, which sets out the possible impacts of land-use regulation,
gives some idea of how complicated it can be to measure value and evaluate
the impacts of planning decisions, even in a static world where we assume
there is a single land market. In Figure 2.2, the market outcome (the base-
line) is given by pq, and p1q1 reflects a constrained planning system where
there is no impact on demand as a result of the constraints. However, at the
worst the effect could be say p2q2 (lower price and quantity) because the qual-
ity of planning decisions adversely affects value; or p3q3 (higher prices and
quantity) because the constraint is partially offset by higher demand reflect-
ing the high quality of planning decisions which increase value for everyone.
Finally, where would we ideally want to be? – perhaps at p*q* which reflects
both the social costs of development and the value of high-quality planning
decisions – but without unnecessary constraints?

It is an objective of planning to increase external benefits and reduce
external costs. That is, planning has goals such as preventing urban sprawl
and loss of countryside, unsustainable commuting, congestion and pollu-
tion, incompatible neighbouring land uses, and encouraging compatible
land uses, sustainable development, mixed communities (because these are
perceived as providing greater sustainability especially in terms of crime
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and low demand) and an enhanced environment. A related objective is to
not only encourage the rehabilitation of depressed and dilapidated areas,
including city and town centres, but also individual housing estates, so
that these become attractive places to live and to visit. All of these, where
successful, will add value to the uses of land that are permitted. So will the
provision of infrastructure, including roads, schools, community facilities,
green spaces and recreational spaces such as play parks and swimming
pools. This increased value will be reflected in land and house prices.
These will be higher than they would have been without the actions of
land-use planning. This enhanced value is often known as ‘betterment’ in
the planning literature.

The planning system does not aim to generate negative impacts. How-
ever, examples of negative impacts include the fact that there is now a very
large gap between the value of land in agricultural use and its value in hous-
ing use. This is the result of planning constraint, in particular locations,
notably in much of the South East where over 80% of the region’s non-urban
land is subject to one or more policy designations or constraints (ODPM
2001, p. 5). Of course, because planning reduces choice of what to build
and where, it could be argued that all of England is subject to planning con-
straint – sometimes reflecting necessary adjustments for external costs and
benefits but sometimes having no welfare reasons. Constraints have a cost
because they push up house prices, making it increasingly difficult for new
entrants to the housing market to be able to purchase a house. Thus, they
suffer, while landowners gain in terms of the increased value of their asset.

Whatever the reason for the increased constraint, the result is that there
is a difference in value between the existing uses for that land and in its new
use. So taxing at the time of planning permission has four main benefits:

1. the permission itself is a well-defined point in time when the increased
value can be captured in some way – by taxation, ownership or negotia-
tion;

2. it allows the benefits of infrastructure investment which may not have
been fully realised under existing land allocations better to achieve its
potential;

3. because the new land value reflects expected future economic growth it
enables these longer term benefits to be included in the capture base; and

4. it has the potential to provide funds for further infrastructure and other
investment in the economy – although of course the ‘tax’ revenue could
be used for more general purposes.

There are however costs, especially if the system involves the developer
providing upfront finance before the actual development is generating rev-
enue. In a perfect market, of course, this is readily addressed but in reality it
can be a major issue.
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Instruments available to capture planning gain

In principle, different instruments can generate similar revenues without
impacting on efficiency. In practice, what works will be an outcome of legal
systems, past experience, administrative capacity and many other factors
(Mirrlees, 2010; 2011, Chapter 16). As Chapters 3 and 4 will clarify, the UK’s
experience of capturing increases in land values includes national taxation
of all planning gain; some purchase of land at existing use value which then
allows the provision of infrastructure and appropriate change of use and local
planning obligations which allow negotiations to provide affordable housing
and other local infrastructure.

National taxation apparently provides the simplest means of appropriat-
ing increases in land values arising from change of use. It can be set as a
proportion of the increase in value and collected through the established tax
system. As such, it will generate large-scale revenues in areas with economic
growth potential and ensure that areas with relatively limited opportunities
do not suffer. The revenues can go either to the national coffers or can be
hypothecated to particular uses.

In practice, however, national taxation has proved to be extremely diffi-
cult in the UK context. The most immediate problems were associated with
the tax rate of 100%. This reflected the most simplistic understanding of
Henry George – that the enhanced value could all be taxed without adversely
affecting the optimal use. However, this formalised model took no account
of the fact that there is equally no incentive to change to the higher valued
use – so at its simplest why bother? At least it was assumed that there were
no transactions costs involved. The result was very little development took
place except on public land.

There was a rather different but equally important problem with the use
of public land – which continued into the 1980s – it was that land was not
valued in public accounts let alone in relation to its economic value. As a
result, the value of land was often taken to be zero which meant it was allo-
cated to purposes which bore no relation to its most efficient use (Cheshire
and Sheppard, 2005; Prest, 1981).

Many of the problems were associated with the uncertainties around val-
uation which resulted in a bonanza for lawyers and consultants and lim-
ited the revenues achieved. Political and other uncertainties also put off the
development – and these continued even when tax rates were reduced to lev-
els closer to more general capital gains rates. Perhaps most importantly, the
funds went into the general national pot and local government felt disadvan-
taged by the lack of hypothecated funding for local infrastructure. A related
issue was that national taxation adversely impacted on the incentives for
local decision makers to make the most efficient use of the land – both
because of the local external costs of much development (for which there was
no offset) and because local interests played a significant role in determining
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decisions (Prest,1981). Thus, although economics would say that national
taxation proportional to the enhanced values arising from planning permis-
sion might be expected to be the easiest approach to capturing planning gain,
it actually proved highly ineffective.

The second approach is the one which is used in a number of European
and other industrialised countries – that of purchasing land at existing use
value, putting in the infrastructure and selling back into the market in its
higher use (see Chapter 9 of this volume). Historically, in the UK, it has
been applied mainly with respect to new town development corporations.
It is now re-emerging in somewhat different guises in the context of revolv-
ing funds, joint ventures between local authorities and developers and the
possibilities around garden cities (Chapter 4 of this volume; TCPA, 2014;
Monk et al., 2013). The process is simple – the local authority identifies
where they wish to enable urbanisation and purchase that land at or near
existing use value. They then put in the necessary infrastructure to make
the value as high as possible in its desired use given social objectives and sell
the land on to the market. In particular, they may decide to keep the land
in public ownership at least until the potential market benefits of develop-
ment are clear-cut (this may be of particular importance where regeneration
is involved). One benefit is that no taxation is involved – at least until the
development is in place and is generating revenues, at which point the prop-
erty is subject to general local property taxation.

The model has worked well in countries with strong interventionist local
governments as well as for very large-scale, long-term diverse investments
where the sum is far more than the parts but realisation of benefits may take
decades (Chapter 9 of this text; Monk et al., 2013). However, it also brings
with it the potential costs of administrative failure and wasted resources
where the decision makers are not in a position to ensure development
occurs in the identified locations or simply make the wrong choices. But
most importantly, it requires upfront commitment, both political and
financial, from the relevant government. In the UK it has worked well
mainly in the context of national policy with respect to new and expanded
towns and to a lesser degree Canary Wharf in London’s Docklands. It has
not been seen as relevant to more mainstream development opportunities.

It is in this context that the use of planning obligations has become the
accepted approach to capturing planning gain. The approach was codified
into something of its current form in the 1990 Town and Country Plan-
ning Act and now forms part of the National Planning Policy Framework
(DCLG, 2014). It lies at the opposite extreme to a national tax with a
country-wide tax rate being a set of requirements, including the provision of
affordable housing, which is negotiated between the local planning author-
ity and the developer. In principle, under conditions of certainty – that is
where both sides know the details of the requirements – developers will
take the net cost of these requirements into account (including any benefits
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to the development as a result of the negotiated infrastructure investments)
and will reduce the price that they are prepared to pay for the land by that
amount. Thus, the landowner pays for the obligations through a lower sales
price; the developer puts forward the most profitable development for per-
mission and the most valuable development takes place. More importantly,
what is possible under this arrangement is determined by negotiation and
so must fall within the available planning gain. Land valuations are not
required (except as evidence on feasibility) and the extent of the obligation
may vary not just by authority but also by site taking account of varying
economic circumstances. Most importantly, the planning gain is used for
the benefit of the local community whether in the form of site-specific or
local infrastructure or affordable housing.

In practice, the model suffers from many of the same difficulties faced
by other instruments aiming to extract planning gain for the public good. It
is often unclear what the cost of the obligations will be; there are difficul-
ties associated with the relative power of developers and local authorities;
authorities may use their powers to generate inefficient investments; there
are significant transactions costs and delays; the economic cycle impacts on
both feasibility and the amount that can be captured; the environment for
negotiation is anything but certain. Thus, the system may well generate con-
siderable inefficiencies and, in particular, may raise considerably less than
is in principle available.

There are two main forms of local planning obligations – a local tariff
(which may in practice be set at a different level of government as with the
transport precept) and a full site by site negotiated agreement. The first is
clearly the more certain and the simpler to implement. However, it brings
with it the usual average cost problem – the tariff cannot both maximise
capture and stop some less profitable developments. It therefore may be set
‘too low’ in order to ensure development or ‘too high’ to gain the community
benefits from higher valued development but at the cost of less development
activity. The fully negotiated agreement in principle can avoid these prob-
lems but brings with it much greater uncertainty and transactions costs.

Including affordable housing within the remit of planning obligations
adds an additional complication to their use on residential development the
details of which are discussed in Chapter 4. It provides a particularly good
case study of how planning obligations work and the economic costs and
benefits of the approach as compared to other means of achieving similar
aims (Crook and Whitehead, 2002; Whitehead, 2007; Austin et al., 2014)

Overview

The economics of planning gain are apparently straightforward and as such
have, like many other simple economic theories, appealed to politicians
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without the nuances being adequately understood. The simplest models of
planning gain do suggest that it is possible to capture these gains without
interfering with the efficiency of development. The reality is that there will
always be trade-offs and deadweight losses associated with the reallocation
of value away from landowners to the community – whether national or
local.

Even so, the evidence suggests that land is different and the generation of
large-scale increases in land values when change of use occurs presents the
opportunity for taxation or other approaches to enable gains to be captured
for the common good. What is also clear is that the legal and institutional
environment as well as the history of taxation helps to determine what is
feasible and has the best chance of generating incentives to ensure reason-
able efficiency. The UK, as we have already noted in Chapter 1, is atypical in
using individual site by site planning permissions. This, in turn, has helped
to determine the relative success of particular approaches to capturing plan-
ning gain in the UK as compared to other countries. What is also true is
that the UK system has been the subject of many changes over the decades.
However, the economic principles remain the same.
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Introduction

This chapter describes the history of the four post-war attempts to tax devel-
opment value through systems of nationally imposed taxes and levies. It
describes the legislation, examines their impacts and explains why the four
attempts were largely unsuccessful in collecting development value and the
lessons that can be learned from them.

These attempts sought not only to collect development value through tax-
ation measures but also tried, by bringing development land into public own-
ership, to deal with potential land withholding by owners liable to the taxes
and who anticipated repeal of the legislation by a successor government.
Although bringing development land into public ownership was as unsuc-
cessful as were the attempts to collect development value taxes, the ratio-
nale was not solely to combat land withholding but also to ensure there was
an adequate flow of development land to meet the needs identified in devel-
opment plans. Bringing development land into public ownership through
land banking was additionally seen as a means of collecting development
value, by allowing public land banking agencies to buy development land at
a price net of owners’ development tax liability and then selling on serviced

Planning Gain: Providing Infrastructure and Affordable Housing, First Edition.
Edited by Tony Crook, John Henneberry and Christine Whitehead.
© 2016 John Wiley & Sons, Inc. Published 2016 by John Wiley & Sons, Inc.



38 Introduction

land at the market value in its intended use after development, thus collect-
ing some of the development value in the difference between the prices at
which land was bought and later sold (net of holding and servicing costs).

The four attempts were the 1947 Development Charge, the 1967 Better-
ment Levy, the short lived 1974 Development Gains Tax and the combined
1975 Community Land Scheme (CLS) and 1976 Development Land Tax. The
national agencies responsible for these (and for any associated land acquisi-
tion) were, in 1947 the Central Land Board, in 1967 the Land Commission
and in 1974 and 1976 the central government department responsible for col-
lecting taxes, but, in the case of the 1975 legislation, local planning author-
ities (hereinafter LPAs) played the role of acquiring development land, net
of owners’ of tax liabilities. No special land acquisition powers were created
by the 1974 development gains taxes legislation.

These attempts mostly originated in left wing and Labour party policy
discussions when in opposition and were later enacted, usually with major
changes, in subsequent Labour government legislation. Each can be seen to
have built on the lessons of earlier taxation schemes. Thus, for example, the
1947 legislation learned from the inter-war attempts to tax betterment (and
from the 1942 Uthwatt report on the issues which had been commissioned
by the wartime coalition government); the 1967 betterment levy was pitched
at a lower rate than the 1947 development charge to reduce land withholding
and also set up a central agency to buy development land; and the 1975 CLS
similarly set an initial low levy rate but placed the land banking role in the
hands of LPAs. Each of the attempts was, however, short lived. The 1947
legislation on both development value tax and compensation was scrapped in
a series of steps in the mid- to late-1950s; the 1967 legislation was repealed in
1970; the 1974 legislation was replaced by the 1976 Development Land Tax,
the CLS legislation ran from only 1975 to 1980, although the Development
Land Tax was kept until 1985.

Although these attempts at collecting development value through
nationally imposed taxes and levies and through nationally designed land
banking schemes were short lived, this does not mean that the periods
in between these attempts were ones where the issues were not salient
because in each of the intervening periods (and also since the abolition of the
Development Land Tax in 1985) governments were much concerned about
rising land prices, shortages of development land with planning consent
and about the problems of funding infrastructure to support development.
Governments that abolished the four national schemes that could, prima
facie, have addressed some of these concerns have constantly looked for
other solutions which, as we shall see, included exhorting LPAs to make
more land available with planning consent for development, finding ways
of ensuring such land had adequate infrastructure in place, with initiatives
such as land hoarding charges and local authority land banking schemes
being regularly on the policy agendas.
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Significantly for the theme of this book, the intervening periods between
the later national schemes also included attempts to use planning obli-
gations to get developers to fund infrastructure to ensure that planning
permission was not refused because of the lack of supporting infrastructure.
As we shall see, to the extent that the cost to developers of providing this
infrastructure through planning obligations was passed on to landowners
in the form of lower land prices, this became a de facto method of ‘taxing’
the development value enjoyed by landowners as a result of planning
permission being granted for their land.

But the planning obligations ‘story’ is told in the next chapter. The purpose
of this chapter is to examine the post-war attempts to collect development
value through de jure taxation authorised by Parliament. This chapter has
four further sections. The first section covers definitions of ‘betterment’ and
how aspects of it might be subject to taxation. Second a review of the ‘com-
pensation and betterment’ debates in the years leading up to the 1947 Town
and Country Planning Act. The third, and the largest section, contains a
description of the policies to tax development value through national taxa-
tion over the years 1947 to 1985 and the evidence about tax collected and
their side effects on land supply. The fourth and the final section concludes
with an assessment of the effectiveness of these measures and the lessons
we can learn from them.

Betterment and development value defined

As we pointed out in Chapter 1, discussions of the issues analysed in this
book have taken place within a set of terms that, because they overlap,
can be confusing. The literature (including policy papers) refers variously
to ‘development value’, ‘planning gain’ and ‘betterment’ sometimes as if
they were the same thing. As we show in this section ‘betterment’ is a term
used to define at least three types of increases in land value: that arising
from infrastructure improvements, development value arising as a result of
planning consent and all other increase in land values caused, for example,
by increases in national income and the like. Here we are specifically
interested in ‘development value’ – the increase in land value arising from
the development of a parcel of land, including changes in its use as a result
of planning consent.

In this chapter, we discuss how specific national land taxation measures
have addressed the taxation of development value, that is, the increase in
land value arising from the granting of planning consent. Land value can
be defined as the economic rent arising from the carrying out of economic
activity on a parcel of land and is the difference between all of the income
arising from that activity on a distinct parcel of land and all the costs of
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winning that income (including the ‘normal’ profits expected from that
activity). The difference between all of the income and all the costs (plus
normal profit) is usually referred to as the residual land value and for any
potential user this is the maximum amount that is worth paying to buy
(or rent) that land. Competition for the land means it is likely that the
actual land value will be the maximum residual value that can be extracted
from that parcel and hence this will determine the land use, subject to
any planning, other regulatory or private legal (e.g. restrictive covenants)
constraints. Development value arises when development (which can
include just a change of use as well as physical development) takes place,
thereby increasing the income by more than any extra costs so that the
residual value rises. Development value is the difference between the value
of the land in its current use and its value after development, most often in
the public imagination conceptualised as the difference between the value
of land in farming use and its value following housing development. This is
not to suggest, of course, that, subject to planning decisions, it is changes in
land value alone that determine the use and other development of land. As
we saw in Chapter 1, there are many other factors that determine whether
land is bought and sold and how it is used and developed, including owners’
sentiment and family and family trust obligations (e.g. especially in the
case of aristocratic and other landed estates).

In countries with planning regimes development will generally only
arise after the granting of planning consent (including by virtue of a zoning
ordinance) and so the realisation of any development value is contingent
on achieving planning consent (or complying with zoning ordinances) for
the proposed development, including changes of use. Part of the argument
for taxing the development value arising from permitted developments and
changes of use has been that owners of parcels of land can often receive this
without any effort on their part (an ‘unearned increment’) when developers
buy their land and undertake new development on it. Moreover, where
owners themselves carry out the development the residual value of their
land will rise giving them both normal profits from the new activity on the
parcel and the development value of that parcel.

Many have doubted whether it is possible to truly identify this unearned
increment arising from (the alleged) ‘no effort’ on the part of landowners
which justifies taxing all or part of it. Increases in land values arise from
many factors and it may be difficult to identify that which is development
value from all other factors affecting betterment. As Grant (1992) has pointed
out (and we follow his argument closely in the remaining paragraphs of this
section) there is no single authoritative definition of ‘betterment’ but the
term can be used:
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in a broad sense, as referring to any increase in the value of a parcel of land
that can be attributed to factors other than the effort or investment of the
owner or occupier (Grant, 1992).1

Grant argues that it arises in one of three ways, first, because the public
sector undertakes physical improvements; second, because regulation (and
in particular planning control) makes development possible, affecting the
demand and the supply of parcels of land and third, because of a wide range of
other factors, including private improvement of neighbouring parcels of land;
fluctuations in the national economy and all other such factors affecting
changing demands for land.

Grant then places the claims of the state or others to share in these three
classes of ‘betterment’ into four main categories. First, it can stay in hands
of those who receive it without any liability to tax. Second, betterment
should be subject to capital gains tax, noting developers’ claims that land is
indistinguishable from other assets and that imposing differential land tax
on developers constitutes a special tax on their trading profits rather than
on windfall profits. Grant, however, argues that the windfall element may
be far more significant to landowners and developers than to commercial
enterprises. The third category has betterment being paid, wholly or partly,
to the local or central state, through a differential system of taxation,
treating land differently from other capital assets, treating accruals and real-
isations under any of the three betterment classes mentioned above. They
may be un-hypothecated taxes or applied specifically to some land-related
policy such as infrastructure provision. Fourth, recoupment of betterment
can be instruments of land policy designed, for example, to encourage land
to be brought forward for development.

Grant shows that the most common mechanism for recouping better-
ment is capital taxation. It was the basic method chosen in each of the four
post-war schemes to tax development value. Other mechanisms involve
public acquisition of the land at lower than market value in a proposed use,
including in designated new towns and urban development corporations,
where compensation for land purchase ignores any uplift in land values
attributable to the statutory designation. Other methods in England include
planning obligations (see Chapter 4), including the cross subsidisation of
affordable housing by market housing on the same site (also Chapter 4). The
nationalisation of land has also been mooted, and, as we shall see further
in this chapter the basis for temporary public ownership of development
land was made possible in the Land Commission Act of 1967 and the
Community Land Act 1975, but this has not been a significant technique
for capturing development value. Grant argues that each mechanism needs

1Quotation reproduced by permission of Thomson Reuters (Professional) UK Limited on behalf
of Sweet & Maxwell Ltd.
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to be assessed in terms of its incidence (to see who actually bears the cost);
equity (as between different classes of affected agents), efficiency (past
techniques have never scored particularly well under this heading) and land
policy effects.

Although the arguments for capturing betterment vary according to
Grant’s three categories, all are to some extent based on the idea that the
‘unearned increment’ is wholly due to external factors and can be recouped
through tax without unfairness to the owner and to the benefit of the
state. It has also been regularly argued that such taxation has no impact on
economic efficiency and on the allocation of resources. The cost of the tax
is borne by the landowner and has no other impact, an argument which has
been strongly refuted (see, e.g. Prest, 1981; this volume, Chapter 2).

In the case of local improvements (Grant’s first class), the arguments
for taxation are, according to Grant, the simplest (and there have in fact
been attempts to do this going back over many centuries in Britain – see
Prest, 1981). Where an off-site improvement is carried out by a public
agency exclusively for the benefit of a particular parcel of land the cost
should rest with the landowner rather than with taxpayers at large. But
the answer is less clear where there is not exclusive benefit and consent.
Collective benefit must imply collective charging, and the broader the area
of betterment the greater the practical difficulty in apportioning the cost
amongst all benefited landowners, so there comes a point where arguments
of both equity and practicability require a shift to general taxation (if a
practical method for taxing only those benefiting cannot be found).

As Grant argued the impact of planning controls provides a wholly differ-
ent basis for betterment arguments. The pattern of land value distribution
in an unplanned town is distorted by the introduction of planning. Some
sites are favoured for development; others are not, and many development
expectations are unrealisable. There is a significant change in the distribu-
tion of land values, as demand switches to sites allocated for higher value
uses. The case for taxing betterment in the form of development value
here rests on the argument that the owners of benefited properties have
received an unearned increment and should be taxed on it. However, it is
also accompanied by the proposition that owners of the other properties not
obtaining permission have suffered ‘worsement’ and accordingly should be
compensated for these losses. The wartime coalition government set up the
Uthwatt committee to examine these intertwined issues and we review its
arguments (and its critics) in the next section.

Grant’s third category comes about partly by default, but has not been
undertaken much in practice partly through the seeming impracticability
of separating out the contributing factors in land value enhancement.
Although to the classical political economists, it was a more obvious
base point for land taxation, not related simply to betterment arguments,
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but to the monopolistic position of landowners, it has received much less
attention in practice than in theory compared with Grant’s first two classes
(Prest, 1981, summarises the views of Adam Smith and JS Mill on this).
And, in practice, it has been the arguments about taxing the unearned
increment arising from the grant of planning permission that have received
the most attention, both in political debate and in practice.

Compensation and betterment: the Uthwatt principles

Having defined how we are using terms, we now turn to a key government
report on compensation and betterment commissioned during the Second
World War. Although the report used the term ‘betterment’, it mainly, but
not exclusively, addressed the specific problem of taxing development value.

Land values can increase, as we have seen in the previous section of this
chapter, for several reasons including that of public action, for example,
when new transport infrastructure, funded by general taxation, improves
accessibility and increases development opportunities which are then
reflected in higher land values, raising the question of whether the ben-
eficiaries, that is the landowners, should be taxed on all or some of the
increase. These questions relate to both allocative efficiency (the effect on
the allocation of resources) and distributional equity (the fairness of whom
in society receives this increased value). Pre-war debates mostly concerned
the equity issues arising from the introduction of a comprehensive system
of land-use planning. It was assumed that taxing the development value
which would be created when planning permission was granted would have
no effect on the allocation of resources and output and that it was only fair
to tax these ‘unearned increments’.

When a parcel of land is allocated for development in a formal statutory
development plan, greater certainty is created about its future use, especially
when planning permission is granted for new development on allocated (and
on any unallocated or ‘windfall’ sites) sites. Such prior allocations and the
later granting of planning consents can create significant development value.
The ethical argument for taxing this increased value is based on the propo-
sition that the landowner has not created the value of a particular parcel,
but that the ‘community’ has done so in agreeing a development plan for
an area. Of course, this does not negate the initiative and enterprise of the
developer (who may also be the landowner) in undertaking the development
but argues that development value is economic rent which can be taxed with
no impact on efficiency, whereas the developer will be rewarded by taking
normal profits from the proposed scheme. Hence, the development value
should be taxed.

The debate in the immediate pre-war years hinged fundamentally on this
equity issue which those wanting to introduce a comprehensive system of
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land-use planning in England had to address (for reviews and analysis,
see: Bill, 2004; Cullingworth, 1975, 1980; Hall, 1965; Lichfield and Con-
nellan, 2000; Parker, 1987; Prest, 1981). The principal issues they faced,
analysed in detail in the report of the Expert Committee on Compen-
sation and Betterment chaired by Lord Uthwatt (Ministry of Works and
Planning, 1942), were whether those benefiting from planning consent
through a rise in development value should be taxed on all or some of this and
whether those whose land was not allocated for development who did not
get consent should in some way be compensated for a loss of putative devel-
opment value. As Uthwatt noted, this problem would not arise if land was in
public ownership but, although land nationalisation was a ‘logical’ solution,
there was not likely, given the political controversy about land nationalisa-
tion, to be a change from the private nature of ownership in Britain (except at
the margin as a result of compulsory or other acquisition for various ‘public’
uses including defence, health, education and social rented, housing). Thus,
the issues of compensation and betterment had to be addressed.

The ‘compensation’ issue was a particularly critical one because when
a comprehensive planning system is introduced, de novo, all existing
landowners can have a claim that their land would have been selected by a
developer, at least at some time in the future. Hence, it would be inequitable
if those whose land was given consent benefited from development values,
whilst they whose land was not selected for development through the
planning system did not get any compensation. However, this posed a
difficult challenge because, whilst it was simply unfeasible that all land
would eventually be selected for development, the landowners of every
parcel of land would have some argument that theirs ultimately would have
been. Uthwatt identified this as ‘floating value’, recognising that receipts
in a tax on development values (which the report called ‘betterment’)
would not be enough to fund compensation for the loss of ‘floating values’.
This had been a crucial problem in the ‘compensation and betterment’
schemes set up in pre-war years in 1909 and 1932 which worked on an ‘as
you go’ principle, run by local authorities with tax on development value
(‘betterment’) being collected (50% under 1909 legislation and 75% in 1932)
when development took place and compensation paid out when consent
was denied. However, ‘betterment’ was hard to collect whilst compensation
was difficult to avoid, and made worse when the collecting authority was
different from the compensating authority. To avoid this problem, planning
authorities allocated enough land for a population of 290 million people
(although this was also the result of optimism by all planning authorities
about the prospects for development in their individual areas). Between
1909 and 1939, only three cases of betterment were ever collected under
planning legislation. Although this idea of ‘floating value’ has since been
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much criticised (see, e.g. Prest, 1981) it was very influential in the Uthwatt’s
committee’s thinking, as we shall see below.

The Uthwatt committee’s other central proposition was about ‘shifting
values’ which is that planning shifts land values but does not increase them.
To quote the report:

the public control of the use of land, whether it is operated by means of the
existing planning legislation or by other means, necessarily has the effect
of shifting land values: in other words, it increases the value of some land
and decreases the value of other land, but it does not destroy land values.
Neither the total demand for development, nor its average annual rate
is materially affected, if at all, by planning ordinances. If, for instance,
part of the land on the fringe of a town is taken out of the market for
building purposes by the prohibition of development upon it, the potential
building value is merely shifted to other land and aggregate values are not
substantially affected, if at all. (Ministry of Works, 1942)

This has since been much criticised, owing to its unrealistic assumptions
of being based on a static, rather than dynamic understanding of land prices.
For planning in practice does not simply shift values but also affects the prof-
itability of the uses from which the demand for land is derived. So if planning
produces greater certainty and also a more efficient arrangement of land uses,
overcoming negative externalities and providing public goods it will increase
utilities and profitability and lead to higher land values. Likewise poor plan-
ning policy can lead to lower land values. Although values will shift under
planning, it is clearly not a ‘zero sum’ operation. The impact of regulation
may be to suppress demand, to cause it to be met by other supplies of land
(e.g. redevelopment of existing sites), to force some actors out of the market
altogether or simply to move to another location (Adams and Watkins, 2014;
Chapter 2, this volume; Prest, 1981).

The Committee proposed to deal with these two challenges of ‘floating’
and ‘shifting’ value by not only recommending the nationalisation of all
development rights on undeveloped land but also recognising the need to
provide incentives for landowners to bring land forward for development.
Development rights were to be vested in the State with compensation paid
to all owners from a fixed sum defined as the fair value to the State of the
development rights taken as a whole and divided amongst all claimants in
proportion to the 1939 estimated development value of their holdings. When
development took place the land involved would be acquired compulsorily
by the state. When the State needed to acquire the land for itself it would
pay pre-war prices, other development land would be bought at post-war
(but existing use) prices and leased back to developers with a 75% levy
on future increases in site value, thus securing a share in future increase
in land values for the whole community, irrespective of the source of the
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‘betterment’ (and hence covering all Grant’s classes of betterment: see
aforementioned), and dead ripe land (needed for immediate development
with schemes in existence) would be bought at full value.

But after much discussion and debate (Cullingworth, 1980; Prest, 1981)
the legislation that finally emerged in 1947 was different.

Taxing development value: post-war national schemes

The subsequent history of taxing development values through national
levies is complex, but the key lessons of the four post-war attempts to
formally do so are pertinent to the subsequent use of planning obligations
as a local and de facto alternative means of securing a share in development
value with proceeds hypothecated to fund local infrastructure and affordable
housing. Table 3.1 summarises the key attributes of these four attempts.
In general, much less tax was raised by each of the measures than was
expected by protagonists and by Ministers as the legislation went through
Parliament. We have quoted the sums raised in tax both at the nominal
prices at the time of collection and we have also calculated their yield at
2007–2008 prices, using the GDP deflator. We use 2007–2008 as the year
for this latter calculation as it is one of the years for which we can compare
the yield from national taxes with that raised by LPAs from planning
obligations (see Chapter 6).

As Cox (1984) has remarked, this post-war history represents a series of
policy changes, alternating between approaches which were neither dramat-
ically different nor radical, that is, between fiscal-regulatory (Conservative)
and fiscal-interventionist (Labour) approaches. More radical approaches
were constrained by many interests including landed (whose interests are
not solely economic), property (with economic power, despite not being
accepted as ‘respectable’ in the way landed interests were), productive
(willing to accept limited state interventions), professional (rejecting
laissez-faire approaches), financial (interests that were increasingly tied up
with land), pressure groups (from the middle classes and social democratic
traditions) and state agencies (which did not support a dominant role for the
state). Cox argued that fiscal regulatory approaches were the only realistic
ways of getting compromises between most of these interests, especially
the state, productive, landed and financial interests, whereas fiscal inter-
ventionist approaches (enabling public land assembly and development)
were at the boundary of what radical approaches could achieve. Although
the latter were feasible in the UK, they were difficult to implement because
of reluctant local authorities and the difficulties of persuading landowners
and developers of the advantages of this for them.

Cullingworth (1980, p. 414) also noted that ‘looking back’ on the debates
on these oscillating policies as government changed hands ‘one cannot but be
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struck by the extraordinary amount of heat engendered by arguments over
a relatively narrow field of disagreement’ for throughout the period there
was consensus over the need for planning control, for the recovery of some
development value and the payment of some compensation.

Prest (1981) thought some of this apparent consensus arose from the pres-
sure to ensure that local authorities could acquire land cheaply for redevel-
opment and for rented housing. He also noted that debates about the impact
of planning on land prices were shaped by a discourse about the role of the
‘community’ in contrast to that of the ‘landowners’, with proponents of tax-
ation arguing that, as it was ‘the community’ and not ‘landowners’ who had
created these higher values, the ‘community’ too should share all (or some)
of them. In contrast to this discourse he noted the lack of adequate eco-
nomic analyses of development tax proposals compared with those carried
out on other public policies. Thus, earlier ‘classical’ ideas about economic
rent being special to land were constantly perpetuated in order to justify
treating gains in the development value of land differently from, say, other
capital gains, even when repudiated (he argued) by later economic thinking.

1947: The development charge and the central land tribunal

The 1945 post-war Labour government did not proceed with the full Uthwatt
recommendations. Instead in 1947 all rights to development were nation-
alised (henceforward all development has needed permission and planning
authorities have been required to prepare development plans as one of the
bases for deciding whether or not to permit development). The development
values associated with these development rights (but not the land itself, save
on compulsory purchase for necessary development) were also nationalised.
The Labour government decided to tax the development value realised by the
grant of planning permission at the rate of 100% (the development charge)
to be paid to a newly created Central Land Board by the purchaser or devel-
oper before the permitted development was carried out. Thus, landowners
received (at least in principle) only the existing use value.

Since the totality of development value was to be taxed there was no
need to compensate those whose land did not receive permission. Similarly,
those whose land was acquired compulsorily would receive only the value
in its existing, not intended, use in compensation. However, to compensate
for the nationalisation of development rights, and to overcome the problem
of floating value in doing this, the government set up a ‘once and for all’
ex gratia compensation fund of £300m against which all who considered
their land had some expectation of future development and hence some
‘floating value’ in 1947 could claim. Once these claims had been examined
and, if eligible, paid ‘once and for all’ there would be no merit in charging
less than 100% on development value when permission was granted and
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no merit in paying any compensation when permission was withheld or
land was compulsorily acquired. The plan was to pay out on all admitted
claims on the ex gratia fund in 1951. It was assumed that land would
henceforward change hands only at the value in its existing use. Under
these 1947 arrangements future increases in land value were not, as had
been proposed by Uthwatt, to be taxed.

The operation of these arrangements was given to a Central Land Board
whose duties were to assess and levy development charges on new develop-
ments and to administer the ex gratia compensation payments out of central
funds. The board was also empowered, with ministerial approval, to acquire
land by agreement or compulsory purchase and to dispose of it for develop-
ment.

The design of the 1947 system had assumed that the majority of develop-
ment would be undertaken by the public sector and that much development
would take place in publicly funded and organised New Towns. But when
both of these assumptions proved unfounded and there was a move towards
a greater mix of private and public development, the 100% charge on
development value acted as an inhibitor to private land coming forward
for development. This was at a time when the state had inadequate funds
to acquire it and transfer the land to private developers. There was also
doubt about the legal authority for the Central Land Board or local author-
ities to compulsory purchase for ‘land banking’ in this way and thus to
overcome land withholding or the trading in land above existing use value
(Cullingworth, 1980; National Archives, 2013).

As a result, land for private development changed hands at more than
existing use value adding to development costs. At the time building
materials were rationed and licences were required in order to obtain them.
Those gaining the limited number of licences were keen to acquire land.
As a result, discussions (but no decisions) took place about reducing the
charge to 80%. The development charge had in any case proved difficult to
estimate, little had been collected (£13.4m between July 1948 and December
1951), although there was evidence that total charges were increasing by
1952 and were running at a rate of £8m per year (House of Commons
Hansard, 1952), equivalent to £172m at 2007–2008 prices. And there were
also worries about the inflationary effect of paying out the £300m fund.
The Board had made only 35 compulsory purchase orders by the time it
was wound up in 1952. As Cox (1984) remarked in his own conclusions on
the 1947 Act, it took profit and incentives out of the market, but without
ending the operation of the market.

To restore incentives to ensure that private landowners and develop-
ers came forward with building projects, the subsequent Conservative
government (elected on a manifesto to greatly increase house building)
dropped the development charge and suspended compensation payments
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in 1953 but restored the latter in 1954 on a much more limited basis so
that until 1959 a dual market was established, distinguishing the market
prices that landowners received for land for private development from the
existing use prices they only received if their land was subject to public
acquisition (Cullingworth,1980).

Whilst the position with respect to the nationalisation of development
rights has remained unchanged since 1947, the state has, over time (but with
the exception of the later national 1967 and other schemes), returned all the
associated development values to developers. However, giving compensa-
tion to those refused planning consent would have made land-use planning
impossibly expensive and ensured that planning decisions were strongly
influenced by financial consideration in limiting compensation payments
(as had happened in pre-war years). But there were perceived problems in
creating what would be in effect a dual market: full development values
realised when (mainly private) development took place but only claims on
the ex gratia fund for those whose land did not get planning consent and
who had an admitted claim, or claims plus existing use value for those
whose land was requisitioned by compulsory purchase. In the view of the
then Minister of Housing, Harold Macmillan (whose Ministry included
responsibilities for planning), this ‘rough justice’ was acceptable to ensure
development proceeded whilst also ensuring planning decisions were based
on sound planning principles, not financial considerations. Macmillan’s
counterpart in the Treasury, ‘Rab’ Butler, disagreed and thought that a surge
of compensation claims would be impossible to prevent and that paying
out at more than 1947 values could not be resisted for long. Because there
was no longer to be a development charge to help fund these claims the
Treasury would argue for fewer planning restrictions.

The Macmillan view prevailed. The Development Charge was abolished,
claims on the ‘once and for all’ fund were not paid out (unless owners
could prove there was no reasonably economic use possible and permis-
sion had been refused) and compensation for compulsory purchase was
restricted to existing use value and admitted claims. Some have argued (e.g.
Merrett, 1979) that this limitation was also needed because paying market
prices to buy land for social rented housing built by local authorities
would have made construction costs and subsidies for council housing
prohibitively expensive. But the ‘odium’ of this dual market became hard to
defend (there was a suicide of someone whose land had been compulsorily
acquired) and as a result, from 1959 onwards, compensation for compulsory
acquisition was subsequently based on market value (based on a certificate
of alternative use) but with two important exceptions, compulsory acquisi-
tion of land for New Towns and for the comprehensive redevelopment of
city centres in declared and confirmed Comprehensive Development Areas
(CDAs) where the price paid took no account of the impact of the proposed
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development on market values. Without these two exceptions, funding for
the land needed in New Towns and in CDAs would have become impossibly
expensive.

1967: Betterment levy and land commission

However, controversy over rising land values in the 1960s drew government
back into these matters in order to deal as much with development land
shortages as to ensure equity about development values (Parker, 1987).
The Conservative government argued in the early 1960s that rising values
reflected growing prosperity and the answer was not to tax land values
(although a speculative capital gains tax was introduced in 1962) but to
ensure that LPAs provided an adequate supply of development land with
planning consents. Although policy proposals made towards the end of
the government’s life (in 1964) included programmes of advance purchase
of development land by the public sector followed by disposals to private
developers (thus also enabling some development value to be collected),
especially in the context of implementing the South East Study (which
was drawn up to examine how increasing development pressures should be
handled), these more interventionist proposals were thwarted by landed and
property interests (Cox, 1984).

But after the 1964 election of a Labour government, legislation created
a new central body in 1967, the Land Commission, whose duty it was to
collect a ‘betterment levy’ to be fixed at 40% of development value. The
levy was to be collected on all transactions where development value was
realised. It was to be paid by the recipient of the development value when
a chargeable event such as the commencement of development occurred
(and not on the grant of planning permission as in the 1947 legislation),
including if there were any further increases in development value. The
levy was calculated as the market value less a base case. The latter was set
at more than the existing use value used by the Central Land Board under
the 1947 arrangements and was 110% of current use or the acquisition price
to provide incentives (Cullingworth, 1980; Hall et al., 1970).

Initially the incoming Labour Government, having been persuaded to
move away from outright land nationalisation as it would disrupt the
market too much, had wanted the Land Commission to be a body that
would assemble all development land, put in the infrastructure required,
and then sell it on to developers, thereby gaining some of the development
value created. Thus, the dual aims were not only to collect development
value (similar to 1947) but also to ensure land was available when and where
needed by giving the Commission stronger powers of land acquisition than
had been afforded the Central Land Board in 1947 (including compulsory
purchase and quick conveyancing). But as the detail was worked up (and
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as officials worried that the market would be disrupted) it became clear
that it would take time for the Commission to build up the necessary
expertise and capacity. During this period, a levy would be needed to collect
development value, but set at a low rate (i.e. 40%) that would not encourage
land withholding. When the Commission was a major land acquiring body
(and then buying at existing use value) the levy would rise, perhaps to 60 or
even to 80%. The Commission would be able to sell land at concessionary
prices to not-for-profit housing associations (who provided social rented
homes) and local authorities, but reserving the right to any future increases.
Meantime it would buy land net of the levy.

But the Commission had a short lived life and did not proceed to a signifi-
cant fiscal interventionist role that some (but not all) Minsters had wanted. It
acquired very little land, first because it had to acquire it within a framework
of approved (but badly out of date) statutory development plans drawn up by
LPAs. This restriction aimed to ensure the Commission’s land buying did
not stray into areas where development had not been identified in approved
plans. Second, its budget for buying land was inadequate. In the course of its
short life there was discussion about allowing the Commission to buy ‘white
land’, that is, land not allocated in development plans in order to build up a
larger land bank. Although it was intended that it acquired a quarter of all
house building land it had, at the time of its winding up, acquired only 2800
acres between 1967 and 1971, mainly in the north of England and in areas
of slack housing demand (Hall et al., 1973), and had spent only £6m of the
initial £45m provided to it for land acquisition (Cullingworth, 1980, p. 366).

It also collected little betterment levy, partly because developers were able
to avoid the levy by establishing that works had begun before the levy had
been imposed. It collected only £54m out of the £81m it had assessed and at
a cost of 12.5% of the betterment levy collected (Cullingworth, 1980, p. 392),
running at the end of its life at a rate of £32m a year in 1969–1970 (£28m
net of collection costs), the gross amount being worth £356m at 2007–2008
prices.

Although abolition was announced in 1970 when the Conservatives
returned to power (the Conservative-dominated shire counties in England
had felt threatened by the Land Commission) the Commission had by then
lost a lot of its credibility (and the previous Labour government had even
itself discussed its abolition). It was formally abolished in 1971. Many
argued that the Commission was responsible itself for rising land prices
because the levy was passed on by sellers, land was kept off the market
because of the levy and by the opposition’s promise to repeal the legislation.
As a result, developers had to pay high prices to get the land they needed
(Hall et al., 1973). However, its inability to acquire land was also the result
of the lack of up-to-date statutory development plans because the Land
Commission was unable to acquire other land for its land-banking role and
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was in any case hampered by the lack of borrowing to undertake this task.
Any land withholding was as much due to the expectation of early repeal
by a new government as it was to the impact of the betterment levy as
such, showing that owners’ and developers’ expectation about continuity in
legislation is as important as the impact of the detail of the legislation (e.g.
levy rates) itself.

Abolition paradoxically removed the one body that could have addressed
the intransigence of LPAs to the release of adequate development land, the
continuing lack of which troubled all post-war governments with result-
ing concerns about high house as well as land prices (because the shortage
of development land constrained the output of new homes), especially its
impact on the costs of building social rented homes, the way rising prices
encouraged land hoarding and also, it was argued by some, by the way it
sucked finance into land speculation rather than other enterprises (a problem
exacerbated by lax monetary policy in the early 1970s).

To address this problem, the incoming 1970 Conservative administration
did not attempt to collect development value via an explicit levy but instead
taxed gains as part of general capital gains taxation. But whilst it mainly
focused on exhorting planning authorities to improve the availability of
developable land in development plans and granting enough planning
permissions for 5 years’ worth of needed development, it also allowed local
authorities to borrow funds to buy land, service it and then sell it on to
developers in areas where comprehensive development was needed but
where there was also evidence of land withholding. Some of these initia-
tives included joint ventures with house builders, involving equity sharing
arrangements. It additionally encouraged planning authorities to use plan-
ning agreements (now known as planning obligations) to secure developer
contributions to infrastructure in circumstances where permission would
otherwise be refused for want of public funds to build the infrastructure
required (see, e.g. Heald, 1974; see also DoE, 1972). In addition, policies
were mooted (but dropped) to set up a land hoarding charge on land held
by those with unimplemented planning permissions, with the charge rate
being dependent on the length of time over which planning consent on
a site went unimplemented, but starting at 30% if left for 4 years (DoE,
1973). A higher rate of capital gains tax from disposals (including through
leases) of land with development potential was briefly introduced through
the proposed 1973 Development Gains Tax legislation (82% for individuals
and 52% for companies). This was to be charged on ‘substantial’ capital
gains arising from the disposal of land or buildings with actual or potential
development value; and also, a capital tax to be charged on the occasion
in which a building (other than housing) was first let following material
development (Lichfield and Connellan, 2000). The government estimated
the tax would yield £80m a year (House of Commons Hansard, 1973).
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To sum up, having abolished the Land Commission, rising land prices
continued to haunt the government and amongst its initiatives were in
effect a series of ‘mini land commissions’ involving local authorities in
joint ventures with developers which traded in land in ways which enabled
the de facto collection of some development value.

1974, 1975 and 1976: Development Gains Tax, the Community Land
Scheme and Development Land Tax

During their years in Opposition the Labour Party and others on the political
left had regularly attacked ‘the immense capital gains made by … wicked
land speculators’ (Crossman, 1973) and the ‘vulgar and offensive profits of
land speculators’ (Crosland, 1972) and had indicated that they would seek
to nationalise all development land if returned to office, arguing the case
for bringing development land into public ownership, including setting up
regional land and development corporations to do this (see, e.g. Lipsey, 1973).
Some went further and campaigned for the outright nationalisation of all
freehold land, not just development land, arguing that the previous attempts
to collect development value were half-way houses that had failed to work
(Brocklebank, et al., 1973; Massey et al., 1973). Many of these ideas were
based on proposals put forward in the early 1960s whereby all freehold land
would be taken over by regional bodies, leased back to occupiers initially
rent free (with subsequent reviews for the life of the buildings) and with
new leases at market rents granted upon change of use, upon development
or upon the expiry of the lease (see, e.g. Socialist Commentary Group, 1961).
But the Labour party was not the only organisation advocating land bank-
ing by public bodies such as county councils, acquiring development land
at existing use value and selling on at current use value after servicing it,
cementing a key link between planning authorities and the bodies buying
and selling development land. Strong arguments in favour of this approach
were made by professional and lobby groups in planning (see, e.g. RTPI, 1974;
TCPA, 1973).

Rising land prices also provided part of the backcloth to the election of the
1974 Labour government which introduced the third and fourth attempts
to collect development value through a nationally determined scheme (the
third being the temporary 1974 enactment of the 1973 Development Gains
Tax proposals of the previous Conservative government until its own new
scheme was launched). The new scheme, the CLS as it was known, was dif-
ferent from both its 1947 and 1967 predecessors (Crosland, 1974; DoE, 1974,
1975).

Although it again involved a nationally determined tax (the Development
Land Tax, or DLT) to collect development value (including on deemed dis-
posals as well as actual sales) at a rate of 80% of the development value
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realised (66.6% if it was less than £150 000), it also gave a pivotal role to local
authorities, not a national body, to acquire, service and dispose of develop-
ment land to private and public developers. Because local authorities were
permitted to buy land, net of the liability of landowners to DLT, they were
able, in effect, also to collect development value through subsequent sales of
serviced land at market prices. Thus, the scheme had twin aims: to collect
development value and to ensure adequate land was available for the devel-
opment needed, with the aims being achieved through a local land banking
exercise. This would enable local authorities to act much more positively
and proactively to achieve their development plan objectives.

The scheme ran from 1976 to 1980 (with the DLT continuing until 1985)
with two linked but separate statutes: the 1975 Community Land Act and
the 1976 Development Land Tax Act. The CLS was complex and involved
a lengthy transitional stage (which would possibly have run for a decade
or more) beginning in April 1976 and giving LPAs2 the duty to consider
the desirability of bringing development land into public ownership and
the power (but not duty) of doing so. If they did pursue this power they
acquired at a price net of landowners’ liability to DLT. Where local author-
ities did not acquire, owners were liable for any DLT if development took
place. Once the scheme was fully operational, LPAs would have been placed
under a duty to acquire all relevant development land at existing use value
(and DLT would no longer be required). No relevant development would
be permitted except that taking place on land acquired by local authorities.
The expectation was that the scheme, once in full operation would become
self-financing, although in the initial stages it required borrowing to fund
land acquisitions. Borrowing for the CLS needed specific central government
approval of 5-year rolling programmes of development plan led land acqui-
sition. LPAs would sell land on a freehold basis to owner occupiers but only
on a leasehold basis to other users.

However, a complex structure for land acquisitions was set up, includ-
ing the need to establish Land Acquisition Management Schemes whereby
counties and districts (there was a two-tier local authority structure at that
time throughout England) agreed on their respective roles under the CLS.
They could acquire the relevant development land needed for a decade ahead
and in doing so had to have regard to securing the proper planning of their
areas (i.e. this placed development plans at the heart of the scheme). Some
land was exempted altogether (agriculture, minerals) or excepted (that owned
by builders or in receipt of planning consent when the legislation was first
announced plus land for small-scale residential and other developments – all
meaning that special justification was needed to acquire such excepted land).
Purchases were funded by borrowing and surpluses, where made, had to be

2 In Wales a new body, The Land Authority for Wales, was created and it, not local authorities,
was given the duties and powers under the CLS.
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shared with central government with some of the shared funds being used
to help fund local authorities whose land schemes were in deficit. It was
estimated that within a decade local authorities would be saving £350m a
year on land acquired for their own needs while at the same time the total
annual surpluses on land they acquired and sold on to developers would be
running at approximately £500m per year. Initially they were able to keep
only 30% of their surpluses, with 40% going to the Exchequer general funds
and the remaining 30% to a pool for all local authorities to help those in
deficit on their CLS accounts, ratios later changed to 30, 50 and 20, respec-
tively. Moreover, there were limitations on the way surpluses could be used,
preventing their use to fund off-site infrastructure costs. Interestingly (in
the light of the subsequent use of planning obligations to fund affordable
housing – see Chapter 4) some lobbyists, including the then National House
Building Council, argued that some of the surpluses should be specifically
used to help ‘lower income families’ secure new homes on the grounds that
the surpluses from land trading were funded by those households buying new
homes (Tait, 1975).

Early commentators on the Act argued that it would be hard to reconcile
the two competing objectives set out in the White Paper (DoE, 1975) of local
authorities collecting development value and of securing development in
accordance with their needs and priorities. This was because the planning
base upon which such reconciliation might be founded was weak, given the
lack of geographical coverage of approved plans and because opportunity pur-
chases of ‘windfall sites’, that is, land not identified in land policy statements
were likely to be important. It would also be difficult to undertake financial
planning because of the unpredictability of the tax base of owners whose land
was acquired for relevant development and because the compulsory purchase
route to acquisition was complex despite some changes that enabled Minis-
ters to dispense with inquiries where there was an adequate planning basis
for the land concerned.

Some not only doubted LPAs’ competence to undertake these tasks but
also their ability to reconcile conflicts of interest (Raison, 1975). Some
argued that to handle such conflicts, local public corporations with the
private sector as minority shareholders should be set up to handle the CLS
tasks (TCPA, 1973). Grant argued that planning had already moved from
a model of planning that was wholly judicial and had by then embraced
matters that went far beyond the use and other development of land to
wider economic and social policy as well (and was already using taxation of
development value through planning obligations to achieve these broader
objectives). However, planning generally lacked the accountability and
transparent governance structures to openly and ‘even-handedly’ reconcile
the competing financial and planning objectives (Grant, 1976, a, b, c).
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Hence, it came as no surprise that, as with the Land Commission, little
land was acquired under the CLS. There were inevitably differences in the
political appetite of LPAs for the scheme (including those who did not want
to work up acquisitions and make surpluses only to find them swept away
to fund those in deficit), but the fatal blow was the attitude of the Treasury
in central government to the scheme, wanting it to move to overall surplus
as quickly as possible. This meant priorities had to be given to acquiring
the limited amount of land not covered by exemptions or exceptions in the
early stages of the CLS and ready for immediate development. This how-
ever was expensive to acquire and made few surpluses (partly because the
base case against which tax liability was calculated was more than the exist-
ing use value). In contrast, LPAs wanted to take a long-term view, acquire
land needed well ahead of development, service it and make it ready for
development in the future. This latter approach, whilst bringing surpluses
in the long run, required deficit funding for some years ahead. However,
soon after the CLS was set up the original intention of government approv-
ing rolling capital programmes of funding for acquisition was abandoned
in favour of a site-by-site approval exercise (Emms, 1980; Grant, 1980). It
was telling that, not only was little land acquired, but that local author-
ity spending on acquisitions was less than half that allocated in government
spending plans, despite an increase in public spending allocated to purchases
in later years, combined with a relaxation of Whitehall’s stringent criteria for
approving loans for land. Only 2,357 acres were acquired in total in England
for 1976–1977 and 1977–1978 (Milne, 1979), while the initial public expen-
diture allocations allowed for 5400 acres over these 2 years building up to
12 300 acres in 1978–1979 (Grant, 1976). Commentators argued that this
lack of success was due to the overall financial restrictions, the profit shar-
ing rules, the rules on the application of retained surpluses and the inability
to fund off-site infrastructure costs through the CLS accounts or of getting
developers to pay for it themselves if this resulted in reduced market prices
for the land local authorities were trying to sell from their land banks (Grant,
1980; see also Barrett and Boddy, 1978).

Meantime the details of the separate DLT legislation were complex and
little tax was collected in relation to the development value being realised as
a result of land undergoing private development rather than being acquired,
net of DLT, by LPAs under the CLS arrangements. The tax was levied on the
development value realised upon the disposal of a material interest in land
or upon the commencement of material development. In 1980 the CLS was
abolished, the DLT rate dropped to 60% (and exemptions were increased)
to ensure owners had no reason for holding back development land. But
5 years later it was abolished. In the year ending March 1978, only £8.2m
had been collected in DLT with an additional benefit of £10.6m to local
authorities buying land net of DLT (House of Commons Hansard, 1978).
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In 1978–1979, local authority land accounts were in deficit to the tune of
£33m with only £200 000 having been redistributed to deficit authorities
(Cox, 1984). In 1983–1984 (after the abolition of the CLS), £67.9m was col-
lected in DLT (£147m at 2007–2008 prices) (House of Commons Hansard,
1984). It had been expected that DLT would bring in an annual tax income
of £600m (Grant, 1986).

In a prescient editorial in 1975, when the draft legislation was first
unveiled, the London Times ‘thundered’ that the legislation was ‘predes-
tined to join those noble failures that have preceded it’, referring to both
the 1947 and 1967 schemes discussed before, despite its sensible twin
objectives of collecting development value and making planning more
positive. Unfortunately, the editorial argued, the detailed mechanics of the
legislation were likely to prove unworkable as local authorities were not
up to the job of running a monopoly land banking function, whether in
character, financial ability or staffing competencies (Editorial, 1975). And
while the Times leader writer proved to be right that the legislation would
be ‘unworkable’ the failures were as much the fault of central as of local
government.

Although the Community Land Act was abolished in 1980, the decision
by the incoming Conservative government to retain the Development Land
Tax Act had been ‘widely interpreted as symbolising at least some common
ground in land policy between the two main political parties’ (Grant, 1986,
p. 4). However, the retention was relatively short lived and DLT was abol-
ished in 1985. The arguments for abolition were that DLT was expensive to
collect, it restricted the supply of development land and distorted the mar-
ket, was set at a discriminatory rate compared with other capital taxes and
its existence as a special tax on development values was no longer justi-
fied as the government had brought inflation under control. As little tax had
been collected its abolition had only a small net cost to the Treasury. The
tax had a distorting effect on the land market including encouraging phas-
ing of development, the splitting of sites into several parts, and encouraging
housebuilders to make contributions to off-site infrastructure through plan-
ning obligations because this increased the base value against which DLT
was assessed (Grant, 1986).

Following the abolition of DLT, no subsequent national tax on devel-
opment value has been implemented. Subsequent governments, including
Conservative, Labour and Coalition governments, have focused instead on
ensuring, through a variety of measures, that adequate land is available
for development, including measures to reform the planning system, for
example, to speed up decision making. As we shall see in the next chapter,
these governments endorsed LPAs’ use of planning obligations as a means
of ensuring developers contributed to infrastructure funding, rather than
installing new national taxes to raise funds, although one proposal to tax
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development value and to hypothecate the proceeds for LPAs to spend on
infrastructure was actively considered as part of the reforms to the planning
obligations system, but as we shall see this was not implemented.

Lessons learned

Despite its weaknesses and its ineffectiveness in taxing development value,
one commentator on DLT remarked a few years later that

however impotent that tax had become, its abolition restored in full the
remarkable financial imbalance at the heart of theBritish planning sys-
tem. It is still one of the most dirigiste land planning systems in the world,
but its distributional consequences seem to be ignored completely. Losses
and gains rest where they fall. The ground rules are that, if planning per-
mission is refused for development of land, no compensation is payable.
The losers always lose. Yet if planning permission is granted, no differ-
ential tax liability now arises. Gains from increments in land values are
treated on a comparable basis to all other capital gains (Grant, 1992).3

We can also note a point made by Prest (1981) in his review of part of the
period reviewed in this chapter that attempts to tax development value have
increasingly had to make more conscious links with the planning system
whilst at the same time, compared with the pre-war experience, the locus
of decisions on taxation moved from local to central government. The 1975
CLS represented a partial reversal of that trend, especially by allowing LPAs
to buy land at existing use value and, as the next chapter on planning obli-
gations shows, the experience after 1986 gave even greater emphasis to the
role of local authorities through the pursuit of planning obligations. As Prest
remarked in his review, ‘planning considerations and power to acquire land
on an existing use value basis came to dominate the form of land taxation… ’
(Prest, 1981, p. 106).

But notwithstanding the imbalance that Grant (1992, op cit) referred
to, there has since then been no scheme of national taxation to collect
development and no centrally determined scheme for land banking.
So what are the lessons from the attempts at collecting development
charge (1947), betterment levy (1967) and Development Gains and Devel-
opment Land Tax (1974 and 1976) – and the CLS connected to DLT? First,
that nationally determined development value taxes and levies appear to
keep land off the market even when the amount of the levy is pitched (as
in 1967 and to some extent in 1974) to avoid that consequence. Second,
that the arrangements to combat land withholding by state intervention

3 Reproduced by permission of Thomson Reuters (Professional) UK Limited on behalf of Sweet
& Maxwell Ltd.
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in land banking through national agencies (the Central Land Board and
the Land Commission) proved inadequate for the task, partly because of
insufficient funding but also because local development plans, to which
acquisition was linked, were out of date. Third, that whilst devolving land
banking to local authorities in the CLS addressed some of the previous
schemes’ difficulties this too was beset by inadequate funding, out of date
plans and an (understandable) unwillingness of local authorities to share
their surpluses with central government and other authorities.

In all cases the key lessons are that little betterment was collected, the
administration was complex, tax avoidance was widespread and land was
kept off the market in part because parliamentary oppositions promised
to repeal the legislation and in part because inadequate funds were made
available to enable an offsetting public acquisition to counteract the land
withholding, especially in the context of out of date and poor coverage of
adopted development plans.

In Chapter 4, we shall see how the evolution of planning obligations after
the demise of the CLS enabled local authorities to negotiate (rather than
impose through a tax on value) substantial contributions to infrastructure
and community needs from developers. Through this mechanism local
authorities have collected far more from development value through this de
facto tax than all the attempts in 1947, 1967, 1974 and 1976. We shall also
see how a proposal made in 2004 and taken up by the Labour government in
2005 to introduce a further national tax on development values (Planning
Gain Supplement) to fund infrastructure was not finally implemented.
This was partly because of widespread opposition to the concept of taxing
development value through a nationally imposed and spatially invariant
tax instead of continuing to seek contributions from developers based on
the costs involved and taking account of the impact of contributions on the
viability of development.
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Planning Obligations Policy in England:
de facto Taxation of Development Value
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Introduction

This chapter describes the evolution of planning obligations policy in
England1 over the post-war years. Two separate, but linked, issues have
underpinned post-war discussions about development value and the imple-
mentation of development plans. First, as we saw in Chapter 3, whether it
is fair to allow landowners and developers to benefit from the development
value arising when planning permission is granted. Second, how can fund-
ing for the necessary infrastructure for permitted development be secured?
Planning obligations have brought these two issues together, providing
de facto taxation of development values with the tax ‘take’ being locally
hypothecated for infrastructure and community needs.

In the last three decades, planning obligations in England have also
brought together at the local level the once separate policy instruments for,
on the one hand, allocating enough land in plans for the expected develop-
ment and giving planning consents for it, and, on the other, securing funding
for infrastructure and community needs. Local planning authorities (LPAs)
can now require developers to contribute to the cost of the infrastructure
needed to support new development and to provide community facilities,

1The discussion deals with England only because policies in Scotland and Wales have some
differences from those in England, especially in Scotland where there has been separate legisla-
tion throughout the period under review in this chapter and which pre-dated devolution to the
Scottish Government in 1999.
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including some affordable dwellings on sites with new market housing.
These obligations run as private contracts alongside planning consents and
in effect enable the hypothecation of locally negotiated levies on develop-
ment value to meet local needs. In the context of increasingly limited sums
of public money, planning obligations secure both efficiency objectives,
by better aligning private and social costs by requiring developers to pay
for their externalities such as new schools and improved roads, and equity
objectives, by increasing the output of affordable homes and requiring
developers to pay for a share of this out of development value.

These policies and practices have not been uncontroversial, especially the
use of planning obligations to fund community needs like affordable hous-
ing, a practice which some argue does not fall within the acceptable approach
of requiring developers to pay the costs of the impacts of their development.
While it has been seen as legitimate to charge developers for the costs of
infrastructure (especially where the infrastructure in question is provided
for the exclusive benefit of the developments concerned), obligations policies
have been criticised, first, in so far as they are seen as taxing development
values in ways not authorised by legislation and, second, because helping to
provide affordable homes and other community needs cannot be categorised
as mitigation of impact as is the case when providing infrastructure. As we
shall see, however, governments have increasingly argued in favour of the
legitimacy of such approaches to ‘taxing’ development value and have also
endorsed using obligations to support the provision of new affordable homes.
In that way planning obligations have become a hybrid kind of tax, partly a
charge for infrastructure and partly a tax on development value.

This chapter has four further sections. The first section presents a descrip-
tion of planning obligations legislation and practice and an analysis of how
this evolved into a significant means of collecting development value. The
second section describes one aspect of planning obligations policy – its use to
fund affordable housing. The third section looks at some of the recent pol-
icy changes designed to improve certainty, efficiency and transparency in
the design and application of planning obligations policy. The final section
summarises some of the debates about the legitimacy of using planning obli-
gations to secure infrastructure and community needs, matters we return to
in the final chapter after we have examined the detailed evidence about the
application and impact of the policy in England (and of similar policies in
other countries) in later chapters.

We continue to use the term ‘development value’ to describe the increased
land value that helps pay for planning obligations, but the term ‘planning
gain’ has also been used by other commentators, some of whose work is cited
in this chapter, both to describe development value and its ‘taxation’. In this
chapter, we also use the term ‘S106 agreements’. This is the section of the
principal planning legislation in England, which permits LPAs to negotiate
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planning obligations. Once negotiations are concluded, the obligations are
then set out in a legal (S106) agreement between the LPA and a developer.

Planning obligations: the key principles

In contrast to the lack of success of national taxation in capturing develop-
ment value, planning obligations represent de facto and, as we shall see in
detail in Chapters 6–8, very successful attempts by LPAs to collect locally
that which proved very difficult to collect through national taxes and levies.
They allow LPAs to negotiate with developers on matters that cannot
be addressed through conditions on planning permission, specifically to
mitigate the impact of proposed developments, for example, by making
contributions to the costs of the required infrastructure. Authority for
LPAs to enter into legal agreements to secure such obligations is currently
provided for by S106 of the principal planning statute, the 1990 Town and
Country Planning Act.

In the early 1990s, Grant, a regular legal commentator on these matters,
argued that a ‘vacuum in national policy on betterment in this country’ was
being filled locally by an alternative system of planning obligations. He made
the point that in theory, this is not a tax at all, but a

process under which developers make voluntary contributions to the local
planning authority in order to overcome some legitimate planning objec-
tion to their proposed development. It is a process of exchange which takes
place within a framework of clear Government guidance, and with the
safeguard to developers of a right of appeal to the Secretary of State against
excessive demands. (Grant, 1992)2

Although this practice has been subject to criticism, not the least its past
lack of transparency, he argued that planning obligations are a ‘substantial
and legitimate transfer of off-site infrastructure costs from the public sector
to the private sector’ (Grant, 1992). He pointed out that the approach to obli-
gations had gradually emerged through practice and by consent, not imposed
by Parliament, and wondered whether obligations were ‘a model for better-
ment taxation which could be built upon and improved’ (Grant, 1992). We
will return to this question at the end of the chapter, but first we must trace
how this practice originated and evolved.

Although the detail has changed since the introduction of comprehensive
planning legislation and the nationalisation of development rights in the
1947 legislation (which came into effect in July 1948), LPAs are still charged

2Reproduced by permission of Thomson Reuters (Professional) UK Limited on behalf of Sweet
& Maxwell Ltd.
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with the duty of deciding planning applications. All ‘development’ needs
permission and those seeking it have to apply to their LPAs for consent.
Development covers both physical development, including operations ‘in on
over or under land’ and changes of use, the latter requiring permission even
if the change of use does not involve building or other operations. So that
LPAs do not have to determine minor and immaterial changes of use, cen-
tral government makes secondary legislation, passed by Parliament, through
Use Classes Orders (UCOs) so that changes within a class are excluded from
the definition of development and hence do not need planning permission.
Similarly to ensure that very small-scale development involving building
operations does not need permission, central government, also through sec-
ondary legislation, makes General Permitted Development Orders (GDOs),
which grant permission for these sorts of development, such as small-scale
housing extensions. What is included in a GDO or UCO changes from time
to time, both in terms of administrative tidying up of detail but more partic-
ularly as a consequence of policy change if, for example, government wishes
to encourage a specific type of development and removes the ‘bureaucratic’
hurdles associated with undertaking it.

In deciding upon planning applications, LPAs are required to have
regard to the provisions of their statutory development plans and to any
other material considerations (Duxbury, 2009; Moore and Purdue, 2012).
The long-standing national planning policy ‘default’ (first declared in
1932 and again confirmed in a circular in 1949) is that there is always
a presumption in favour of development (Harrison, 1992), now defined
as a presumption in favour of ‘sustainable development’ (DCLG, 2012a).
Applicants do not have to prove the need for development (except for
inappropriate development in a Green belt). If their proposals are unaccept-
able to LPAs, then it is up to them to give reasons for refusing planning
permission. Since 1991, planning legislation has made development control
decisions ‘plan led’. In an amendment in 2004, legislation now requires
that where a planning decision has to have regard to a development plan
(as LPAs must, when determining planning applications), ‘the determina-
tion must be made in accordance with the plan unless [emphases added]
material considerations indicate otherwise’ (Planning and Compensation
Act, 2004 S38 [6]). LPAs are obliged to adopt development plans and to
keep them under review (although these are often very out of date3). In
drawing up their development plan policies, LPAs have to take account
of national planning policy, currently set out in the National Planning
Policy Framework (NPPF) determined by central government ministers
(DCLG, 2012a) and to have regard to the resources available for imple-
menting proposals. Until recently, they also had to have regard to regional

3The current Coalition government has announced its intention of making it mandatory for
LPAs to update their plans.
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strategic planning policies but the 2010 Coalition government abolished
the latter. District (and unitary) councils outside London are now the
tier of local government responsible for almost all planning matters and
thus their adopted Local Development Frameworks and Development
Plan Documents, including their core strategies, are keys to determining
planning applications. The exceptions are, first, Greater London where the
Mayor and the London Boroughs both have planning powers and, second,
where there are two tiers of local government the upper tier county councils
retain responsibility for minerals and waste disposal matters (and in most
national parks the park authorities, not the local authorities within them,
are the LPAs). If a planning application is turned down, applicants have
the right to appeal to central government to overturn the decision. The
relevant Secretary of State is bound to take account of the same matters
as LPAs when reaching decisions on appeals. Most decisions are taken by
Planning Inspectors hearing appeals on behalf of the Secretary of State,
with only the most important (and controversial) ones reaching government
Ministers’ desks for decision. Ministers thus have both appellate (deciding
on appeals) and policy-making (the NPPF and other advice and guidance)
responsibilities.

One of the reasons that LPAs need to take ‘other material considerations’
as well as the provisions of their adopted plans into account when determin-
ing planning applications is that plans take a long time to prepare, adopt and
then update, with the inevitable risk that these can be out of date. Indeed
the post-war history of planning shows that England has been generally cov-
ered only with out-of-date plans. Thus, as circumstances change, adopted
plans, whilst still being important, may indicate that a planning application
decision consistent with the plan would be inappropriate to the new circum-
stances. So, for example, inward migration may have increased since a plan
was adopted rendering its housing land allocations inadequate. The ‘other
material consideration’ clause in the legislation enables permission to be
granted to a site not originally included in a plan.

These provisions thus provide the necessary flexibility for LPAs to have
regard to changing circumstances and not to be tied only to what their
adopted plans indicate. As we saw in the Introduction, development plans in
England are not zoning plans to be followed regardless of circumstances4 but
part of the framework, along with other material considerations, including
changing national policy, for deciding on planning applications to develop
land. Thus adopted plans sit alongside discretionary decision making by
local authorities (Booth, 2003).

4Although we should note that zoning schemes in other countries do not always provide the
certainty that might be expected since the particular circumstances of specific proposals lead
with some inevitability to negotiations about proposals, albeit within the context of the zoning
arrangements (Booth, 1989).
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This discretion and built-in flexibility is also a reason for the success of
planning obligations policies and practices because they enable LPAs to
negotiate agreements with applicants for planning permission, allowing
them to secure planning obligations from developers on matters that cannot
be readily achieved through conditions on planning permission. This is
because the latter must be restricted to matters strictly related to the
development and other use of land and cannot be used to secure broader
social and economic objectives (Jowell, 1977) and specifically not to specify
tenure nor price of housing whereas agreements can specify occupancy
restrictions (Barlow et al., 1994a). So, for example, conditions cannot be
used to determine who lives in a new dwelling given planning permission
or to require financial contributions to fund the necessary infrastructure.
However, S106 planning agreements can do these because they are private
contracts running alongside statutory planning permissions and they use
private contract law to bind parties to the agreements, especially important
where positive obligations are involved (Healey et al., 1993).

Planning agreements thus create enforceable property rights, are regis-
tered as local land charges and bind successors in title, not just the original
applicants for the planning consent (Duxbury, 2009; Encyclopaedia of Plan-
ning Law, 2013; Grant, 1975, 1982; Moore and Purdue, 2012). Agreements
can thus be enforced in the courts by either party (although this is rare in
England, in contrast to the experience of impact fees and the like in the
USA where case law has become important – see Chapter 9). Obligations on
developers can be negative or positive and powers to enable LPAs to enforce
positive agreements were introduced in 1974. Before that, it was possible to
enforce only negative agreements but not positive ones involving financial
or in-kind contributions. This weakness led LPAs to secure private Acts of
Parliament to enable them to agree and enforce such contracts (Grant, 1975).

They were first introduced in the 1909 planning legislation. In 1932, leg-
islation allowed them to be enforced against successors in title and in 1947
LPAs became obliged to secure Ministerial approval to proposed agreements
(not now the case; see below). Obligations are thus special powers conferred
on LPAs to regulate land use by agreement and not by control. As Grant
remarked, they are an ‘unusual provision’, supplementing regulation with a
flexible power to enter into agreements and to make them property rights
enforceable in contract. Their ‘consensual character is well suited to a nego-
tiated style of development control’ (Grant, 1991).

Obligations ensure that the consequences of new developments can be
mitigated by developers so that schemes that are acceptable in planning
terms can proceed. Thus, for example, if a proposed housing development
meets agreed requirements and fits the planning strategy for an area, but also
requires a new extension to a local school which the local council cannot
fund, the LPA is entitled to reject the application. Planning obligations
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overcome these obstacles by allowing LPAs to negotiate contributions
from developers towards meeting these infrastructure needs, thus enabling
them to grant permission. The obligations can be either in the form of
direct payments or ‘in-kind’ contributions, such as developers doing the
work themselves, or in a combination, such as making land available for
a school which the local authority then builds itself. Because agreements
are enforceable, LPAs can ensure developers deliver their agreed obligations
and developers ensure that LPAs provide the infrastructure that they, the
developers, have funded (provided this does not restrict the operation of an
authority’s statutory functions) – and if they do not, developers can secure
repayment. Agreements covering obligations towards the costs of improving
local roads and improvements to the strategic road network are handled
under separate legislation (S278 of the Highways Act) but within the same
principle of seeking developers’ contributions to the infrastructure required
to support their development. Planning obligations are thus designed to
regulate development, to require land to be used in specific ways, to require
specific operations to be carried out and to require financial or in-kind contri-
butions. They also help secure those aspects of planning that try to achieve
broader social and economic objectives (Campbell et al., 2000; Claydon and
Smith, 1997; DoE, 1972; Ennis, 1997; Grant, 1975; Jowell, 1977).

Although the obligations tied up in S106 agreements are matters of nego-
tiation between LPAs and developers, this does not mean that the former
have unfettered discretion to exact contributions from developers for any
purposes. They cannot, for example, use their flexibility simply to permit
developments which are inconsistent with their adopted plans just because
they can extract obligations from the developers. The 1947 Town and Coun-
try Planning Act originally made it necessary for planning authorities to seek
Ministerial approval for agreements, but this requirement was removed in
1968 legislation. By the late 1970s, the growing use of what had become
by then colloquially (but not statutorily) known as ‘planning gain’ (through
what was then S52 of the principal planning statute) was causing some dis-
quiet, with accusations that it was being used to bargain for benefits that
went beyond a legitimate purpose and raised questions about the use of
discretion by LPAs. Jowell, for example, argued that the negotiating prac-
tice underlying these agreements raised important issues of discretionary
judgement, moving planning to a contractual, not judicial mode of decision
making (Jowell, 1977; see also Harlow and Rawlings, 1984, Chapter 15).

The Government’s Property Advisory Group was asked to clarify mat-
ters (DoE, 1981). It was critical of using ‘planning gain’ to secure benefits
that were unrelated to developments for which permission was sought but
considered it was acceptable where ‘planning gains’ were strongly related to
proposed developments (such as funding the off-site infrastructure needed).
In all other cases where the contributions being requested went beyond this
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these were not acceptable, in part because these offers, or requests for ‘collat-
eral’ benefits, would create doubts about the integrity and objectivity of plan-
ning decisions. At the time of the report development value was still being
taxed (through Development Land Tax as we saw in the last chapter) and the
group considered that ‘planning gains’ were attempts to secure something
that was not fairly related to proposed developments and was an additional
ad hoc local tax unauthorised by Parliament. Instead what was acceptable
was ‘planning gain’ that helped overcome what would otherwise be valid
reasons for refusing permission. In other words, the group thought ‘planning
gain’ had evolved to become a tax on developers’ profits to pay for what used
to be provided by the public sector – and went beyond the ‘internalisation’
of external costs.

Subsequent advice from government clarified the use of ‘planning gain’
and set out a three-part test of reasonableness for planning authorities to use
when considering whether or not to seek ‘gains’. Reasonable gains would
be those that were directly related to and would assist development which
was acceptable in planning terms to go ahead, including infrastructure con-
tributions, open space, car parking (the latter might be provided off site)
and creating an acceptable balance of uses in mixed developments. If the
proposed ‘gains’ were reasonable they also had to be ‘fairly and reasonably
related in scale and kind to the proposed development’ and to also repre-
sent a reasonable charge on the developer compared with defraying the costs
from national or local taxes or user charges (DoE, 1983). Hence, there must
be a ‘rational nexus’ between the development proposed and the obligations
sought (Purdue et al., 1992; Grant, 1982; Healey et al., 1993). The term ‘ratio-
nal nexus’ is much used in similar cases in the USA to justify the collection
of impact fees, as we shall see in Chapter 9, where court cases have held that
the levying of such fees (or exactions or dedications) is justified where the
development will cause the need, the contribution required is proportionate
to that need and will be used to meet it. This term (although not used as such)
also has relevance to the position in England, where obligations must be jus-
tified as contributing to proposed developments and not arbitrarily sought as
a contribution to LPAs’ general funds, although legal commentators in Eng-
land have argued that a ‘reasonable relationship’ is more appropriate than the
more restrictive ‘rational nexus’ test applied in courts in the United States,
notwithstanding the similarities of the issue (Purdue et al., 1992). But as the
government argued in 1988,

the planning authority is not entitled to use the mechanism and the appli-
cant’s need for planning permission as an opportunity to exact a pay-
ment for the benefit of ratepayers at large. The obligation of land-owners
and users to pay tax on development profits is met through the general
arrangements for the taxation of individuals and companies. (DoE, 1988,
para 25)
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Later advice in 1991 restated the tests of reasonableness and endorsed
the inclusion of policies about obligations in statutory development plans,
whilst 1991 legislation created the concept of planning obligations rather
than of planning agreements (as ‘planning gain’ was then technically called)
because it provided for the possibility of developers offering unilateral under-
takings which planning inspectors could then take into account when hear-
ing appeals against refusal of planning permission by LPAs (DoE, 1991a).
This 1991 circular was primarily about process and did not deal with the sub-
stantive concerns about what might be sought through obligations although
it did drop the use of the term ‘planning gain’ which it thought was by then
inappropriate because in the past it had been used to describe both legiti-
mate and potentially unlawful transactions involving the buying and selling
of permissions (DoE, 1991a).

These ‘policy tests’ were further confirmed in 2005 (DCLG, 2005) and the
government emphasised the three purposes of obligations: to prescribe the
nature of development, to compensate for loss or damage (e.g. open space)
caused by the development, and to mitigate impact (e.g. increased traffic
on nearby roads). In these examples, compensation for loss and mitigation
for adverse impacts might be addressed, for example, by developers includ-
ing open space within a development and by the local authority improv-
ing local roads (with the developer paying for the costs). The five policy
tests required obligations to be (i) clearly and necessarily related to pro-
posed developments; (ii) relevant to planning; (iii) necessary to make pro-
posed developments acceptable in planning terms; (iv) directly related to
the site and the development proposed and fairly related to the proposals;
and (v) reasonable in all other respects. These tests are now incorporated in
the latest National Policy Planning Framework emphasising that obligations
should only be sought to make development acceptable in planning terms,
be directly related to the development, and fairly and reasonably related to
the scale of the development (DCLG, 2012a). As we shall see below, this
2012 version of the policy tests was necessary as a result of the introduction
of Community Infrastructure Levy, a planning charge that secures strategic
infrastructure funding, leading to the scaling back of planning obligations.

Policy on obligations has also been increasingly set out in adopted develop-
ment plans with two benefits: clarity and transparency. First, clarity creates
greater certainty for developers by providing them with a framework about
the matters planning authorities are likely to negotiate with them, with
the result that authorities doing this agree and collect far more in obliga-
tions than those authorities without such clarity of policy (and consistency
of practice too) (Gielen and Tasan-Kok, 2010; also Chapters 6 and 7, this
volume). It also enables developers to ‘lobby’ for policies that are in their
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interests and object to the ones that are not, by getting involved in the con-
sultation and public inquiry processes that precede the formal adoption of
development plans.

Second, by fostering this greater transparency and accountability it
removes some of the past suspicions surrounding planning obligations that
enabled LPAs to ‘sell’ and developers to ‘buy’ planning permission. In its
report on local government, the Nolan Committee stated that ‘planning
obligation … is the most intractable aspect of the planning system with
which we have had to deal’ (Nolan Committee on Standards in Public Life,
1997, para 302) but it also went on to argue that it was entirely right for
developers to be required to contribute to the costs of infrastructure, includ-
ing social infrastructure like schools. The solution to the allegations that
obligations potentially allow planning consent to be bought and sold was
to be found in a refined definition in central government policy about what
was and was not appropriate and in greater openness about negotiations and
agreements (Nolan Committee on Standards in Public Life, 1997, para 320).

The greater formalisation, transparency and accountability of planning
obligations policy that has evolved over the last two decades since the
Nolan and other reports has meant that there are now far fewer doubts
about the legitimacy of policy and the integrity of practice than there
were three decades ago (hence the then commissioning of the Property
Advisory Group report in 1981 and the subsequent concerns by the Nolan
Committee). This chapter returns to these issues in its penultimate section
when reviewing proposals for further reform.

Planning obligations address off-site infrastructure. On-site infrastructure
is handled separately. Developers provide these themselves including estate
roads and water supply and sewerage and then directly requisition (and pay
for) access to the mains to connect their developments to the water, gas,
electricity, IT and sewerage supplies and pipes. If these services are to be con-
nected in good time for the completion of new development, this requires
significant coordination between a wide range of public agencies and private
providers, recent evidence suggesting that there were fewer problems in rela-
tion to utilities than the provision of roads, water, water treatment and flood
prevention measures. There were also risks for developers if one of them
ended up paying for a larger share of the facilities in an area of new develop-
ment than its final share of the development warranted (Barker, 2004, 2006;
Calcutt, 2007; NHPAU, 2009). These ‘hook up’ costs mean that developers
also contribute to the costs incurred in flood plain management and building
new sewage treatment plants. What planning obligations do is to oblige
developers to also pay for some other off-site costs, such as the requirement
to pay for extra school classrooms as a result of new housing schemes.



Planning Obligations Policy in England 73

Always used to a very limited extent over the post-war period, their use
has grown very significantly since the 1980s, as public funding for infrastruc-
ture essential to support new developments declined (Bailey, 1994; Campbell
et al., 2000; Ennis, 1997; Healey et al., 1993; Chapter 6, this volume). As
a result, the previous balance of responsibilities for on-site (developers) and
off-site (public bodies) infrastructure has shifted, with the private sector now
taking on more and more responsibility for the latter as well as the former.
This shift advanced in the late 1970s and early 1980s when property and land
prices were rising rapidly and developers became more willing to contribute
to infrastructure costs to enable profitable proposed developments to take
place. As we saw in Chapter 1, this increased use of planning obligations
also reflects the changes that took place in England from a mixed to a liberal
market economy with the market playing a much more important and key
role in planning (in this case through permissions and planning obligations)
and facilitating development. This point was emphasised by the then gov-
ernment minister responsible for housing and planning in a debate on the
planning obligations clauses in the 1991 legislation when he argued that it
was right for developers to contribute to meeting wider needs because the
private sector would be able to provide more than the public sector could
(Young, 1991).

Planners also came under increasing pressure from elsewhere within
local authorities to secure funds through planning obligations (Campbell
et al., 2000). Thus, notwithstanding previous government advice, the use of
obligations in practice evolved with LPAs seeking (and developers offering)
contributions towards needs that did not strictly arise from developments
being proposed. These included such matters as securing jobs and associated
training for local people arising from any construction associated with
the permitted development or accepting offers from developers to provide
infrastructure that went beyond that necessary to support proposed devel-
opments (Healey et al., 1993). Case law determined on planning appeals
(e.g. the House of Lords decision on the Tesco case5) upheld this use of
obligations. The Lords allowed this, provided obligations passed the tests
of reasonableness and were not treated as material considerations in ways
that would result in permissions being given to otherwise unacceptable
proposals (Fordham, 1995; Mole, 1996). The Lords held that if an obligation
had nothing to do with a proposed development, it would plainly not be a
material consideration but an attempt to buy planning permission but if it
had a connection which was not de minimis, the LPA was entitled to have
regard to it and it would be a matter for the LPA, using its discretion to do
so, having regard to its policies. As a result, case law enabled the pursuit of
a wider range of planning obligations than did government policy (Cunliffe,
2001).

5See: Tesco Stores Ltd. v. Secretary of State [1995] 1 WLR, 759; 2 All ER 636.
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The government then took steps to clarify once again the use of obli-
gations and further established the necessity test, that is, that obligations
must be necessary; relevant to planning; directly related to the proposed
development; fairly and reasonably related in scale and kind to the proposed
development; and reasonable in all other respects. It also emphasised
that planning obligations should not be used to secure a betterment levy
(DoE, 1997). At the same time many continued to argue, including in
government commissioned reports, that obligations should be increasingly
used to fund the infrastructure needed to support urban regeneration.
For example, the Urban Task Force, chaired by Lord Rogers, argued this,
and, whilst recommending the adoption of impact fees as an alternative
to planning obligations (because it thought these would make green field
sites more expensive to develop and hence encourage more brownfield
development), also recommended ‘fast track’ processes to get speedier
resolutions of the legal agreements involved (Urban Task Force, 1999; see
also Punter, 1999).

Whilst this general approach to planning obligations has been sustained
for three decades, with an increasing use of them to secure contributions to
wider community needs, not just off-site infrastructure, there have also been
further changes to the policy and to the operation of obligations in the last
decade, involving moves to fixed not negotiated contributions, including a
proposal (not implemented) to fund these by levies on explicit proportions
of development value. But before we review these proposals and changes, we
first look at an example of the use of obligations to secure wider community
needs – affordable housing.

Using planning obligations to secure land and funding
for affordable housing

The overall framework

LPAs have long had the duty of ensuring that adequate development land is
made available to meet agreed targets for the number of new homes required
in their areas. Locally determined targets in local development plans have
to take account of national policy guidance and, until recently, were also
obliged to take account of regional spatial strategies.6 Targets for new homes,
including for new affordable homes, are included in locally adopted Local
Development Frameworks after lengthy processes of consultation and inde-
pendent review. The land needed to meet these targets includes specific sites

6The Coalition government scrapped Regional Spatial Strategies in July 2010 on the basis that
the each local planning authority should decide for itself, but taking into account national pol-
icy, the number of new homes that are appropriate.
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allocated in development plans for new residential development plus pro-
vision for some ‘windfall’ sites’, the latter generally being small sites not
identified in plans but which landowners and developers subsequently bring
forward for planning permission. LPAs are also required to ensure a read-
ily available supply of housing land for 5 years ahead, either with existing
planning permission or if without consent, sufficiently free of constraints
(planning policy, physical and marketing considerations) that it would be
granted consent and come forward within the time period. Currently (DCLG,
2012a), LPAs are required to demonstrate that they have a supply of 5 years’
worth of specific deliverable sites (rolled forward annually) to deliver their
targets plus a buffer of 5–20% to provide choice and competition (the latter
figure if the LPA has consistently under-delivered). They also have to iden-
tify a supply of specific developable sites for 6–10 years and (where possible)
for 11–15 years.

Despite policy requiring LPAs to have targets for affordable housing in
their development plans, planning legislation in England does not permit
LPAs to distinguish between different forms of housing tenure when allo-
cating land and granting planning permission for its development, although
they can and do address matters related to types, sizes and densities. The
tenure of completed dwellings is thus a matter for developers, not for LPAs.
Thus whilst the allocation of land for residential development in a plan sig-
nificantly impacts on its development value once permission is granted, it
is not possible to shape the pattern of land values through the planning sys-
tem by allocating specific sites for, say, social rented housing and others for
owner occupation – or a mix of both. This has meant that, historically, those
seeking to acquire and develop land for social rented housing for low-income
households have had to pay the market price for residential development
land, values that have been primarily shaped by the market for homes built
for sale to owner occupiers.

In practice, until the latter part of the 1990s, housing associations, now
the main providers of new affordable homes, tended not to compete with
the private sector for land. Instead they relied on the public sector, including
local authorities, to sell land from their land banks, including land that had
been acquired under compulsory purchase during slum clearance and other
redevelopment programmes. Land also came from the surplus stocks of other
public sector bodies, including the National Health Service. Valuation rules
do not, however, permit public bodies to sell land below its market value. It
has to be sold for the ‘best consideration’ so that although land for housing
association development came from the public sector, it did not come at
a discounted price but at the market price for the sites in question. These
sources started to dry up from the year 2000 onwards (Monk et al., 2005).
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To ensure that housing associations could provide affordable homes whilst
paying market prices for the land and for construction contracts, govern-
ments have provided them with ‘producer subsidies’ in the form of grants
whilst also providing tenants with help to pay rents. Until 1988, these grants
took the form of deficit grants where, subject to housing associations meet-
ing requirements in relation to standards and cost limits, the government
paid a grant to cover the land and construction costs that could not be cov-
ered by a loan raised on a net rent. At that time all housing association rents
were Fair Rents, fixed independently by Rent Officers broadly on the lines
used to fix rents in the regulated private rented sector. In effect, the govern-
ment substantially underwrote development risk by giving grants and also
providing loans on the cost of development, net of any grant paid.

This changed significantly in 1988 as a result of attempts to reduce gov-
ernment spending on housing associations by replacing public with private
funding. Grants were fixed in advance as a proportion of defined costs (at the
time approximately 60% of costs) and housing associations were required to
finance the rest by raising private loans, thus transferring development risk
from the government to housing associations (and the loans taken out by
associations do not count as public expenditure). To give confidence to the
capital markets that associations could fix rents that could defray new loans,
associations became able to fix their own (assured) rents and the legal basis
for tenants’ security was changed. As a result of all these changes, new afford-
able housing was funded by a mix of lower grant and rents. Tenants contin-
ued to receive income-related assistance to help pay rents while limits were
also imposed on subsequent rent increases (see Hills, 1991; Stephens et al.,
2005, for reviews of these changes). Because grant levels per new dwelling
have continued to be reduced (typically now only about 20% of costs) asso-
ciations are now allowed to construct new ‘affordable rent’ homes where
they may charge up to 80% of the local market rents. These changes in
grant levels inevitably put pressure on associations to maximise efficiency
and minimise costs of production whilst still being required to meet specific
design, space and energy standards.

These two separate systems of securing land and funding remained in place
for many years. One, the land-use planning system, addressed overall hous-
ing requirements and managed a system for allocating and giving permission
for enough development land to meet these needs. The other, the housing
finance system, allocated public funding to enable housing associations to
produce new affordable homes on the sites secured through the planning
system. In practice, of course, it was never as simple as this (in particular
in terms of the adequacy of land allocated). But now the distinction has bro-
ken down with the gradual adoption of the system of planning obligations
to help secure some funding as well as the land for new affordable homes.
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In the 1980s, LPAs began seeking ways of using the planning system to
secure low-cost housing, including using density and dwelling size policies
and attempting to restrict occupancy to meet locally arising needs (Bishop
and Hooper, 2001; Rogers, 1985). They also began using planning obligations
to negotiate contributions from private housing developers towards meeting
local affordable housing requirements and in particular to get private devel-
opers to provide affordable housing on sites which were not allocated for
housing in development plans, including on small rural sites and on much
larger schemes for proposed new settlements in South East England. The
discretionary nature of decision making in the planning system enabled plan-
ning authorities to grant permission on these unallocated sites. This was at
a time when many development plans were out of date, despite significant
development pressure, allied to rising house and land prices. On such unallo-
cated sites, development values rose sharply when permission was granted,
thus providing landowners and developers with very significant ‘windfall’
profits (see Barlow and Chambers, 1992; Crook, 1996; Jackson et al., 1994).

This ‘experimental’ use of S106 thus tapped into the development value
created to enable developers to fund new affordable homes as well as the
infrastructure required for the schemes proposed. The problem with these
‘experiments’ was that they worked best on ‘off-plan’ sites because develop-
ers who had acquired these sites speculatively secured more development
value than when they acquired allocated sites (where landowners’ reason-
able expectations that permission would be granted was factored into their
required selling prices). This approach to getting developers to fund afford-
able housing thus potentially undermined emerging local planning strategies
but subsequent events led to planning obligations being seen as a legitimate
tool for securing affordable homes and in a context that accepted a much
wider role for spatial planning in achieving broader economic and social
objectives (Crook, 1996; Gallent, 2000).

To begin with, in 1989, in the face of rapidly rising house prices (and
pressure from MPs concerned about the lack of affordable homes for their
constituents – see Jackson et al., 1994; Stephens et al., 2005) the govern-
ment formally encouraged the use of planning obligations, initially to help
provide more rural housing on what became known as ‘rural exceptions sites’
where permission would be granted exceptionally on small sites in exist-
ing villages where there was no plan allocation and thus no ‘hope’ value
attached to these sites (Gallent, 1997; DoE, 1989). Later, and more signifi-
cantly, in a 1991 circular (DoE, 1991b), the government then endorsed the
use of planning obligations to negotiate with developers to provide an ele-
ment of affordable housing on all larger development sites on the basis that
such sites should include a mix of house types and cater for a range of hous-
ing needs. The policy circular explicitly stated that a community’s need for
affordable housing was a material planning consideration which could be
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properly taken into account in formulating local plan policies. Where there
was a demonstrable lack of affordable housing, LPAs could reasonably seek
to negotiate with developers to include it within their schemes. The govern-
ment’s endorsement required these negotiations to be conducted within the
framework of approved development plans and, if so, these would be backed
by the Government and its planning inspectors when dealing with planning
appeals, unless a planning authority imposed quotas irrespective of market
and site conditions. The need to take account of site viability in negotiations
was emphasised in the 1991 circular as was the need to ensure successive
occupiers of the affordable housing benefited from its affordability, and that
involving housing associations was likely to be a secure way of achieving
this. This circular also confirmed the government’s earlier endorsement of
rural exceptions policies and stated that, to ensure long-term affordability
on rural exceptions sites, shared ownership owners would not be permitted
to ‘staircase’ to full ownership. Cross-subsidy from market to such off-plan
sites would also not be appropriate.

To use planning obligations in this way, estimates of the need for new
affordable homes and policies to meet them must be included in Local Devel-
opment Frameworks. Targets should be stated (as a percentage of overall
housing requirements) and these may also include site-specific targets (but
not quotas; see DoE, 1992) and a stated intention to negotiate with devel-
opers for those contributions. The definition of ‘affordable’ now includes
intermediate as well as social rented housing and low-cost market homes,
provided the latter are sold below market price, this condition being a change
on previous policy where low-cost market per se housing was acceptable
(DCLG, 2006a; Monk and Whitehead, 2010). Although the policy has been
stated in terms of larger development sites because they are large enough for
a reasonable mix of sizes and types of houses, the thresholds for sites where
affordable contributions may be sought have been changed. Initially outside
inner London this was a 1.5-ha site – or one with 40 dwellings – later pro-
gressively altered (see below) but with planning authorities empowered to
adopt lower thresholds, provided these were adopted in their local develop-
ment plans. Whilst a formal threshold no longer applies (DCLG, 2012a), the
Coalition government announced plans to return to a 10-dwelling threshold
(HMT, 2013a) as it considered there is a ‘disproportionate burden’ for devel-
opments below this, impacting negatively on viability, including for those
building their own homes (and, as we shall see below, consulted on exclud-
ing such schemes from any tariff style S106 obligations). It also proposed to
exclude buildings being brought back into use from affordable housing con-
tributions, although rural exceptions schemes would be excluded from this
restriction (DCLG, 2014a). Following consultations, these proposals are to
be implemented and further new measures are proposed to ‘speed up’ nego-
tiations and to introduce timescales (HMT, 2014, para 15.23).
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Finally, given the negotiated nature of contributions, emphasis has been
placed on good practice and other advice on the importance, when setting
targets and undertaking negotiations, of ensuring that sites remain viable to
developers as well as securing the obligations needed. Targets for affordable
housing on private development sites have typically varied between 30% and
50%, covering a range of social rented (and now affordable rented), interme-
diate and below market price homes for sale. Contributions can be made
either in cash or more generally through the provision of land and hous-
ing at discounts. The principle involves private developers providing market
housing and working in partnership with housing associations who buy the
discounted land and/or completed dwellings from the developer at a price
reflecting the rents they can charge, being typically half to two-thirds of
construction costs. The involvement of housing associations ensures that
the affordable homes secured are available in the long run, without the need
for additional occupancy restrictions as part of the agreement.

The implicit expectation of the 1991 endorsement was that such develop-
ment plan policies would reduce land prices since developers would know
what was expected of them and that these lower prices and any cross-subsidy
from the market housing would help fund the affordable element of the mix
(Grant, 1991). The policy has been in place ever since, being continually
endorsed in all subsequent planning circulars and Planning Policy Guid-
ance Notes and Planning Policy Statements issued by governments since
then (Crook et al., 2006; DoE, 1992; DCLG, 2006b, 2012a; Stephens et al.,
2005). Indeed in 2000 the government reiterated its 1998 advice (see below)
that developers’ unwillingness to make a contribution of affordable homes
‘would’ be, of itself, a good reason for refusing permission – but changed the
phrase ‘would’ to ‘should’ (DETR, 2000).

Detailed requirements

Whilst the overall policy has remained largely unchanged for many years,
the detailed advice and steer from central government to LPAs and others
has changed regularly, partly to reflect changing government housing and
planning policies, partly to ensure that LPA practice is properly subsumed
within the legal framework of planning and partly to reflect and disseminate
good practice. The relevant circulars and policy guidance notes deal with a
wide range of matters but especially cover the evidence base for policy, the
extent to which policy is a ‘material interest’ for the purposes of making
decisions on planning applications, the definitions of what could properly be
secured as affordable housing, how to secure affordability in the long term,
changes to thresholds for sites being used to secure affordable homes, the
significance attached to securing on-site provision and of creating ‘mixed
communities’ on them, the use of commuted payments and (increasingly)
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the need to examine the impact of policy on-site viability. The following
paragraphs attempt to capture these changes in chronological order, picking
out the most salient changes.

A 1996 circular (DoE, 1996) advised LPAs on the need to ensure that there
was a mix of types and sizes of dwellings to ‘encourage the development of
mixed communities’ (Ibid, para 3) as the government wanted to avoid exces-
sive concentrations of any one tenure. It also dealt with the issue of how
to retain affordability once the new affordable homes had been completed
and first occupied, which was much more of a concern then than in later
years. If housing associations were not to own or manage these, LPAs were
advised to show how affordability would be otherwise secured in the long
term. There was significant criticism that this circular had left thresholds
unchanged (Johnston, 1996; Robinson, 1996) since housing associations were
finding it difficult to secure sites by routes other than those secured through
planning obligations.

Similarly a 1998 circular (DETR, 1998) re-emphasised that affordable
housing need was a material consideration that ‘could’ be taken into
account when formulating plans and deciding planning applications. If
a LPA did this, an applicant’s refusal to make provision of affordable
housing in accordance with policy would itself justify refusing planning
permission. It also pointed out that the policy was crucial to delivering
the government’s mixed communities and brownfield re-development
agendas, the former achieved by securing agreed contributions ‘on-site’,
thus mixing affordable rented with private market housing, rather than as a
direct payment by developers enabling the affordable rented provision to be
made elsewhere. It thus encouraged the use of obligations to create ‘mixed
and balanced communities to avoid areas of social exclusion’ (Ibid, para 1).
Commentators have subsequently remarked that the size of a site must
be a factor when considering how mixed communities can be created and
that the case for creating social mix on small sites was poorly evidenced
(e.g. Crook and Whitehead, 1999a; RTPI, 1999). Policy was not permitted to
favour a particular tenure as the means of achieving affordability but could
include low-cost market as well as subsidised rented housing. The circular
also answered the critics of the high thresholds by setting a lower threshold
of 25 dwellings or 1 ha outside inner London below which LPAs should not
normally pursue negotiations (15 dwellings or 0.5 ha in inner London). The
1992 Housing Policy Guidance Note stressed that preserving affordability
was best secured by using housing associations because planning policies
could not be used to determine tenure or price, although planning condi-
tions that defined occupancy and density policies could also secure low-cost
provision. It also stressed the importance of negotiation and the avoidance
of uniform quotas (DoE, 1992).

The revised Planning Policy Guidance (PPG) note on housing in 2000
(DETR, 2000) made an important change when it stated that developers’
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willingness to agree to provide affordable housing ‘should’ (i.e. it changed
the word from ‘could’ that had been in the earlier advice) be taken into
account when deciding whether or not to grant planning permission, placing
much greater emphasis on endorsing LPA’s freedom to refuse permission
for an entire development when developers would not provide affordable
housing as part of it (Ibid, p. 10). LPAs were also challenged to secure a
better social mix through planning obligations by ‘avoiding the creation
of large areas of housing of similar characteristics’ (Ibid, p. 7). LPAs were
advised to determine affordability on the basis of local incomes and prices.
To foster more transparency, obligations about affordable housing should
be placed on the statutory planning register.

The 2000 PPG had also placed emphasis on re-using brownfield sites and
achieving higher densities and several commentators, including those giving
evidence to a House of Commons select committee inquiry into the 1999
draft that had preceded the new guidance doubted whether all the changes
made to the affordable housing policy since its inception in 1991 would
deliver any more new affordable homes. Although policy was similar to the
past, the context had changed so outcomes were likely to be different and
in particular the then growing emphasis on prioritising brownfield sites and
on higher densities for all housing development could result in less afford-
able housing because lower market prices would create less development
value to fund the affordable homes and hence more subsidy might be needed
(see, e.g. Crook and Whitehead, 1999b).

A subsequent 2003 policy note set out to enhance the effectiveness of the
policies by changing the advice on thresholds (ODPM, 2003a). The inner
London threshold of 15 dwellings was effectively rolled out to the rest of the
country. The government estimated that an additional 12 000 new afford-
able homes would have been provided in 2002 had these lower thresholds
been in force then. Setting lower thresholds than this needed justification,
including demonstrating that there would be no impact on the overall sup-
ply of housing. The policy note also removed low-cost market housing from
the definition of affordable homes but proposed, in a change of approach, to
allow tenure to be specified if there was no other way of protecting long-term
affordability. The threshold changes were widely welcomed (e.g. see Crook
et al., 2003) but Grant, in his assessment, noted that, whilst the govern-
ment’s regulatory impact statement said the costs of providing more afford-
able housing on smaller sites would fall on landowners, this was not likely
to be the case with small urban sites (Grant, 2003a).

Following consultations on a new housing policy statement in 2005
(ODPM, 2005a,b), the government reiterated the need to have a mix of
private market and affordable housing, particularly in terms of tenure and
price, and to ensure that the supply was responsive to the market (DCLG,
2006b). Adopted plans had to conform to Regional Spatial Strategy policies
on housing and establish the affordable housing needed overall with separate
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intermediate and social rented housing targets, also setting out the size and
type of affordable housing required. On large sites policy should specify the
proposed mix of market and affordable housing and tenure and price mix.
On smaller sites, the mix should contribute to the creation of mixed com-
munities. On-site provision of affordable housing was the presumption, but
off-site provision was acceptable provided it secured mixed communities.
LPAs were told to take account of viability issues, including looking at what
subsidy was available and what could be reasonably expected of developers,
balancing need against viability. Minimum thresholds were confirmed
as 15 dwellings, but LPAs could justify lower ones in their plans. In the
consultations, the government reinforced its view that a mix of tenures and
types ‘did not make bad neighbours’ (ODPM, 2005b, p. 9). If proposed devel-
opments did not constitute mixed communities, LPAs would be justified in
refusing permission. The partial regulatory impact statement assumed that
the costs of providing affordable housing would fall on landowners, because
land values would reflect plan requirements (Ibid, p. 37).

In a separate statement on what constituted affordable housing, the gov-
ernment stated that low-cost market housing could no longer be considered
part of the affordable mix, although it could be part of the overall housing
mix (DCLG, 2006a). Affordable housing was for those whose needs could
not be met by the market, related to their incomes and house prices locally.
Affordable housing, therefore, included social rented and other affordable
including intermediate rented, discounted sale and shared equity ownership.
The receipts of any that were subsequently sold had to be recycled into new
provision. The statement was very optimistic about what could be achieved,
arguing that high house prices everywhere made it possible to negotiate for
more contributions of affordable housing and that all LPAs should attempt
to match the performance of the best – as performance varied.

Finally, we come to the most recent policy statement, that of the Coalition
government in the National Planning Policy Framework (DCLG, 2012a; see
also House of Commons, 2014, for a review of evidence about its operation).
The NPPF states that LPAs should

use their evidence base to ensure that their Local Plan meets the full,
objectively assessed needs for market and affordable housing in the hous-
ing market area, as far as is consistent with the policies set out in this
Framework, including identifying key sites which are critical to the deliv-
ery of the housing strategy over the plan period. (DCLG, 2012a, para 46)

Where they

have identified that affordable housing is needed, [they should] set poli-
cies for meeting this need on-site, unless off-site provision or a financial
contribution of broadly equivalent value can be robustly justified (e.g. to
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improve or make more effective use of the existing housing stock) and
the agreed approach contributes to the objective of creating mixed and
balanced communities. Such policies should be sufficiently flexible to
take account of changing market conditions over time. (DCLG, 2012a,
para 50).

The NPPF changed the definition of affordable housing from that in previ-
ous PPGs. The latter defined it as meeting the needs of eligible households
at a cost low enough for them to afford, determined with regard to local
incomes and house prices. The NPPF instead defines it as ‘social rented,
affordable rented and intermediate housing, provided to eligible households
whose needs are not met by the market’ (DCLG, 2012a).

Most recently, as we have noted above, the Coalition was consulting on
proposals to re-introduce a minimum threshold of 10 dwellings. Also putting
affordable housing contributions at risk was the proposal to allow private
rented housing to count towards the proportion of affordable homes that
was made in the Montague review of how to attract institutional invest-
ment into the private rented housing sector, involving the transfer of part of
an obligation to contribute affordable rented towards private rented housing
instead (DCLG, 2012b).

But the implications of this evolution of planning obligations as far as
affordable housing is clear: it has brought together the two once quite sep-
arate state mechanisms for allocating funding and land for new affordable
homes. It has thus used planning obligations to extract development value
to help pay for some of society’s need for new affordable homes. And as we
shall see in Chapters 6–8, planning obligations have delivered substantial
proportions of all new affordable housing secured. And although these have
not all been additional to that which would have otherwise been secured
in the absence of obligations, the policy has made a major contribution to
securing land for new affordable homes and to creating mixed communities
as well as providing some extra funding (see also Crook et al., 2002a; House
of Commons, 2003).

Recent policy initiatives

The success of planning obligations in securing and delivering funds for
infrastructure and affordable housing in England (which we will see in detail
in Chapters 6–8) depended on two specific circumstances. First, until the
global financial crisis and credit crunch in 2007 there was buoyant demand,
rising house prices and rising values of commercial development produc-
ing the high development values that enabled developers to agree and fulfil
obligations. In general, developers accepted the principle of contributing to
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infrastructure costs (Calcutt, 2007). Second, the policy was generally sta-
ble, with much dissemination of good practice (on the latter, see Chapter 7).
As a result, many LPAs had effective policies and practices in place, provid-
ing developers with the certainty they needed and enabling LPAs to achieve
negotiated outcomes.

But since 2007, both the economic and policy environments have changed
with potentially profound impacts on the feasibility of LPAs using planning
obligations to fund infrastructure and other community needs. Moreover,
although the pattern of demand and the period of stable policy may have
enabled many LPAs to achieve desired outcomes, the pattern across England
was very uneven, as Chapter 7 shows. By no means have all LPAs achieved
their targets, due to a lack of policy, skills and resources. And the discre-
tionary nature of the policy plus the growing emphasis on ‘localism’ under
the Coalition government allowed local choice to undermine national pol-
icy goals, with NIMBYism7 amongst voters fostering political opposition to
development. Without new private development, there can be no planning
obligations to help meet needs.

Although this was a period of relative policy stability, there was also a
decade of debate about its rationale and effectiveness, including its lack of
transparency and accountability (see the Nolan Committee on Standards of
Conduct in Public Life, 1997), its partial coverage since it mainly addressed
larger sites (see Chapter 6), the uncertainty and costs of negotiations, their
slowness (and also their asymmetry with developers being seen to be bet-
ter informed and resourced to conduct negotiations than LPAs) (see Chapter
7), the growing disconnect from the ‘rational nexus’ (as the ‘Tesco’ case had
revealed) and the problem of free riders (Barker, 2003). The latter was a partic-
ular issue in areas of large-scale development where the first or last developer
might run the risk of having to pay for the entire extra infrastructure required
whilst others benefited from its contributions so the exclusive benefit justi-
fication of requiring contributions to infrastructure could not stand. To an
extent, this latter problem was addressed in areas of very substantial devel-
opment, such as Milton Keynes, with the introduction of a so-called roof
tax, in effect an average cost charge per dwelling for all infrastructure (but
not contributions to affordable housing or sites for schools, open spaces and
other community purposes). The tariff was £18 500 per dwelling and £66 per
square metre of commercial floorspace, although covering only the defined
areas of expansion and incorporated under the Milton Keynes Partnership’s
planning powers. The total costs of the obligations (i.e. the roof tax and
the affordable housing and other contributions) were between £30 000 and
£40 000 per dwelling (House of Commons, 2006, Ev 15, 24; Merrick, 2006),
a large proportion of the cost of constructing new homes.

7NIMBYism refers to the phrase ‘Not in My Back Yard’, one designed to cover the negative
attitudes of local people towards proposed new developments.
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As well as ‘local’ initiatives, like this ‘roof tax’, and a series of good prac-
tice publications (Audit Commission, 2006; DCLG, 2006c), there was also a
series of national proposals to introduce alternatives or variants of planning
obligations. We now describe each of these in turn.

Tariffs

In 2001, the government proposed to move towards a tariff approach
(DTLR, 2001a). As part of a wider package of planning reforms, including
the abolition of county council structure plans and the introduction of
local development frameworks for all LPAs and regional spatial strategies
(DTLR, 2001b), it proposed to replace site-by-site negotiated agreements
with a standard fixed tariff for different types of development, including
tariffs for affordable housing. The government had considered introducing
impact fees on the lines of practice in the USA (see Chapter 9) but rejected
this because of the difficulty of setting fees and also of withdrawing the
ability of LPAs to negotiate site-specific issues through such arrangements.
The proposal was that LPAs would set out the contributions expected and
how these would be spent within their new development plan frameworks,
thereby enhancing speed, certainty and transparency. The government
cited the Nolan Committee’s statement that planning obligations were
the most intractable aspect of the planning system it had to deal with. It
proposed that all S106 agreements would be entered on the planning register
(a statutory register kept by all LPAs with details of all planning permissions)
and that details of heads of terms of legal agreements would be included in
reports going to LPA planning committees. Pooling of contributions from
several agreements would also be permitted and there would be standard
legal agreements.

But the proposals were abandoned in the face of much criticism, including
from independent commentators as well as a Parliamentary Select Commit-
tee, the latter after taking evidence from professional bodies, trade associ-
ations and others (Crook et al., 2002b; Grant, 2002; House of Commons,
2002). Criticisms centred on four aspects of the tariff concept. First, it would
be impossible to fix an average tariff that would reflect all the underlying fac-
tors affecting all individual sites: it would be too high for some (destroying
viability) and too low for others (reducing possible contributions). Inevitably
this would mean that negotiations would have to continue; thus undermin-
ing one of the central objectives of the tariff idea.

Second, tariffs as presented by the government started to take on aspects
of a tax or levy on development value and not a contribution to infrastruc-
ture costs since one of the suggested bases for calculating tariffs was to have
regard to such values. Many of those giving evidence to the Select Commit-
tee thought tariffs were a way of introducing a betterment levy. Grant (2002)
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noted that tariffs would not be bound by the necessity test and so would be
broader in purpose than simply defraying impacts and that the wider the pur-
pose the more the tariff became a tax, although the more it was explicitly
hypothecated the more it stayed a charge.

The third criticism was that tariffs would risk separating financial pay-
ments from the provision of land for affordable housing and undermine the
mixed communities’ agenda. Planning’s role would become one of taxing
development value rather than negotiating the provision of infrastructure
and of land for affordable housing. If on-site provision of the latter declined,
it was not clear where the land for affordable housing would come from,
or its funding, so there was a real possibility that provision would fall, not
increase – unless tariffs included commercial developments generating more
overall funding. It was in fact likely that substantial negotiations would
still be necessary even if tariffs were introduced, especially with respect to
affordable housing given the variations between sites. Fourth, there was legal
doubt as to whether tariffs were planning obligations and hence would not
be enforceable through contract.

In summary, the select committee thought that tariffs would replace one
form of complexity (the existing system) with another one and in its rec-
ommendations argued that instead of introducing a tariff system straight
away the government should achieve improvements in the existing system
of negotiated agreements. Only if these did not speed up the process and cre-
ate more certainty should the government move to a tariff approach (House
of Commons, 2002). In the end, the government decided to abandon the tariff
proposal and to streamline the existing system instead (ODPM, 2003a, paras
52 and 53). In doing so, the government did not permit pooling nor require
developers of later stages of major projects to contribute to the infrastruc-
ture earlier developers had paid for in negotiated obligations, a matter the
government was forced to return to within the decade. The government’s
response to the Nolan committee was to undertake to hold seminars on the
issues raised and act only if the issues raised suggested that changes were
needed.

Optional planning charge

But the government returned to these issues again when, in 2003, it proposed
a variant of tariffs, enabling developers to opt for either a tariff-like optional
planning charge, giving them certainty, or if they wished instead they could
negotiate planning contributions, affording them flexibility (ODPM, 2003b).
The Government’s objective was again to introduce more speed, certainty
and transparency into the process, but not to enlarge the scope of planning
obligations beyond current practice. The proposed optional charge would
have included ‘in kind’ and on-site contributions of affordable housing as
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well as ‘cash payments’. The consultation document suggested that optional
charges might work well for small sites with negotiations continuing for
larger sites. As one commentator noted, this looked like a ‘highly pragmatic
measure’, proposing the introduction of tariffs whilst also retaining nego-
tiated planning obligations. It also looked as if charges could cover con-
tributions to matters going beyond the necessity test and allow pooling of
contributions (Grant, 2003b).

Responses to the consultation were, however, not entirely positive (Bate,
2004; ODPM, 2004a; Winkley, 2004). Respondents recognised the need to
deal with delays but also the value of negotiated contributions. Many sup-
ported an optional planning charge, unlike mandatory tariffs, but they also
wanted more detail and to see a better balance between flexibility and sim-
plicity. Problems would arise from averaging contributions via the charge
(i.e. too high on some developments or too low on others in relation to the
costs of mitigation). Respondents were also worried that the rational nexus
and contractual links would be broken, compared with negotiated obliga-
tions, if the optional charge was paid in cash with no guarantees that the
income would be spent on addressing the impacts of specific developments.
The view that charges and obligations should not be used to extract more
development value but only to mitigate impacts was strongly held. Hence
there was general support for retaining the five tests (see above). Respon-
dents also thought that the developers of large sites paid a disproportionate
amount of infrastructure costs so there was a welcome for the voluntary
pooling of obligations.

Despite the criticisms, the government pressed ahead and introduced leg-
islation in 2004 for an optional planning charge, but it was not implemented.
This was partly because the government was anticipating the Barker review
(see below) and, because of this, stated in Parliament that ‘it was in principle
acceptable to fund social housing and other measures out of the uplift in
land values associated with the planning process’. It did not think that the
obligations were the right measure to tax development value but instead
of implementing the optional planning charge it further consulted on
planning obligations in 2004 (ODPM, 2004b). This proposed some short-
to medium-term changes after which might follow the more fundamental
changes recommended by Barker (see below). This consultation noted that
whilst there was merit in extending what could be addressed via planning
obligations, the government’s view was that

S106 is not the right mechanism with which to achieve the successful cap-
ture of development gain … therefore … S106 should continue to be an
impact mitigation or positive planning measure linked to planning neces-
sity and that it should not be used for tax-like purposes such as the capture
of land value increases for purposes not directly necessary for develop-
ment to proceed. (ODPM, 2004b, para 26)
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The consultation (paras 29 and 30) also sought to clarify the use of obli-
gations to secure affordable housing given that it was distinct from impact
mitigation. Instead it was a positive planning measure to secure mixed com-
munities and a revised circular was to clarify this by separating out affordable
housing from impact mitigation measures but still requiring it to fall within
the five policy tests. In effect, this statement was designed to legitimise cur-
rent practice and was also in line with the distinction drawn by Barker in her
final report between impact mitigation and affordable housing (see below).

In the circular which followed (ODPM, 2005c), the government endorsed
the use of standard charging which it hoped LPAs would adopt as interim
measures whilst the government came up with a more long-term approach.
Standard charging was especially useful for contributions to infrastructure
requiring, for example, fixed amounts per square metre of floorspace or per
new house for contributions to education. These charges would be published
in LPAs’ supplementary planning guidance and, as the circular stressed, were
not unlike the unimplemented optional planning charges. The circular clar-
ified policy in relation to planning obligations, stressing the importance of
including them in development plan documents showing what and how
LPAs would collect obligations to make development acceptable. It stressed
that obligations could prescribe the nature of development (e.g. require that
some is affordable housing), compensate for loss or damage (e.g. open space)
or mitigate impact (e.g. more public transport provision). It re-stated the ‘Sec-
retary of State’s five policy tests’ and stressed that obligations should not
be used as a means of securing a ‘betterment levy’ (para B7) but used only
to make developments acceptable in planning terms. To emphasise this, it
changed the ‘necessary’, in the five policy tests to the phrase ‘necessary in
planning terms’. Standard agreements and the use of third parties in negoti-
ations were also commended.

Planning gain supplement

In the meantime whilst this review of obligations was proceeding, a major
report commissioned by the government on housing supply was published.
Its author, Kate Barker, was then a member of the government’s Monetary
Policy Committee. In her interim report, she had noted that previous
attempts to tax development gains had all foundered on ‘strong opposition,
widespread avoidance and the difficulty and complexity of their operation,
often aggravated by poor design . . . . As a result, none have been particularly
successful in achieving their aims’ (Barker, 2003, p. 118). In her final report,
she nonetheless argued that ‘The Government should actively pursue
measures to share in these windfall gains which accrue to landowners, so
that these increases in land values can benefit the community more widely’
(Barker, 2004, p. 7).
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Having considered the range of options for doing this (including capital
gains tax, development gains taxation, changes to VAT and to the operation
of the planning obligations regime), she recommended that a planning gain
supplement (PGS) should be introduced to fund infrastructure. PGS would be
levied on the actual gains in development value realised at the point at which
full planning permission was granted, whereas, for example, imposing VAT
on newly built homes as an alternative would only have an indirect effect
working back to land prices through the effect of VAT on developers’ costs.
Barker recommended that PGS would be levied nationally (i.e. UK wide) at
a low rate on the development value of all developments and the proceeds
returned in part to local authorities. She argued that this supplement would
fall on the prices landowners received and have little impact on house prices.
Although imposing taxes tends to discourage supply, she expected the effect
to be small given the interaction of land supply with the planning system
and given that PGS was to be part of a wider package of measures to increase
the supply of development land (Barker, 2004, p. 69). Allied to PGS would be
a scaling back of S106 to deal only with site mitigations and affordable hous-
ing (the latter to enable mixed communities to be secured through on-site
provision). Hence, one commentator argued, Barker was proposing to mix
an explicit (PGS) with implicit (scaled back S106) taxation of economic rent
(Oxley, 2006).

Barker thought PGS had ‘considerable advantages’ compared with previ-
ous attempts to tax development value and with the alternative of planning
obligations (Barker, in Bill, 2004). It could bring greater certainty for develop-
ers about what the combined PGS and S106 costs were likely to be. It could
avoid lengthy and complex S106 negotiations. It could also avoid many plan-
ners feeling ‘they have become reluctant and inefficient, tax collectors’. The
tax rate could be varied between greenfield and brownfield sites, and have
regional and local flexibility. S106 agreements were unsatisfactory, as the
developments yielding the largest amounts of development value in obliga-
tions may not have been those that created the biggest mitigation costs to
the locality. PGS could be used to provide incentives for housing planning
permissions, fund the requisite infrastructure and potentially help high-cost
brownfield developments. PGS was also fair and would reduce the windfall
gains made from planning permission. The perception that developers and
landowners made undeserved gains was, she thought, one of the factors that
caused developments to be regarded cynically by those affected.

The then government took forward many of the Barker proposals in the
2005 pre-Budget report (HMT, 2005; HMT and ODPM, 2005; HMT, HMRC
and ODPM, 2005). The Government accepted the principle of funding infras-
tructure and affordable housing out of development values. The latter was
not properly captured by capital gains tax as it dealt only with disposals,
whereas PGS and S106 were payable on the commencement and subsequent
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phasing of development. PGS was to be levied as a proportion of the value of
a site with full planning permission, less the costs of any obligations under
a scaled back S106 agreement, and less the site’s current use value as per-
mitted by the planning system. PGS would be paid once development had
commenced. It would be charged at a ‘modest’ rate. It would help finance
additional local and strategic infrastructure whilst maintaining development
incentives; ensure local communities better shared in the benefits of devel-
opment; secure a fairer, more efficient and more transparent way of capturing
a proportion of development value; and be simple and effective to adminis-
ter whilst also responding to changing market conditions and not distorting
development decisions. The scope of S106 was to be scaled back as Barker
had proposed. The alternative of developing planning obligations instead of
introducing PGS would not fairly capture some development value for com-
munity benefit because planning obligations addressed planning issues at a
local level and were less suitable for funding the infrastructure needed to
unlock more development land (HMT, 2005). Prior to the introduction of
PGS, LPAs were once again encouraged to use standard charging. The gov-
ernment also announced plans to make the planning system more responsive
to demand, to ensure more funding was available for infrastructure through
a Community Infrastructure Fund and established a number of growth areas
and increased the funding for affordable homes.

Some of the initial responses to this consultation (HMT, HMRC and
ODPM, 2006), including from those in the development industry, supported
the principle of using development value to finance additional infrastructure
but argued that tariffs (including the formerly proposed optional planning
charge) were better ways of capturing development value for infrastructure
funding. But the Government reiterated its support for PGS saying that a
‘workable and effective PGS … represents a fairer and more effective means
of releasing land value to help finance infrastructure’ (HMT, 2006, p. 69).

There were subsequent consultations on technical matters, including on
the valuation and the collection of ‘planning gain’, the latter indicating it
would be collected when development commenced on a self-assessment
basis by central government through Her Majesty’s Revenue and Cus-
toms, with the emphasis on simplicity and on avoiding the complexities
which developers had faced in previous attempts to tax development value
(HMRC, 2006a,b). There were also consultations on how a scaled-back S106
system would work both by improving the system (reducing negotiations
costs and increasing certainty) and by ensuring PGS and S106 could work
alongside each other, especially to avoid developers paying twice for the
same infrastructure (so-called double dipping by LPAs). Agreed liabilities for
scaled-back S106 obligations would reduce the development value of sites
and hence reduce developers’ liability for PGS payments. The government
recognised the importance of ensuring that developers had confidence that
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the infrastructure to be funded by PGS in the future (and previously by
S106) would be delivered on time to enable development to proceed (DCLG,
2006d). Instead of drawing up a list of matters that would fall within
scaled-back S106, a criterion-based approach was to be adopted. To help
foster negotiations for affordable housing contributions through scaled-back
S106, the government proposed to put this requirement on a statutory
footing and also to endorse common starting points for such negotiations
to help developers understand what was expected from them (for a critical
review, see Monk et al., 2008). The government noted that PGS and S106
combined would raise more funds than S106 had done alone because PGS
would embrace all but the very minor types of development.

However, whilst many welcomed the objectives behind PGS it was subject
to a number of concerns (Blackman, 2005; Dewar, 2005; Henneberry, 2005;
Hilditch, 2006; see also Oxley, 2006, for a review of these) including how
the rate would be set, how much of the levy would be returned to the LPAs
where the development on which levy has been extracted was located, about
the lack of a specific contractual link between payments and the infras-
tructure to be funded, and the potential impact on the supply of affordable
housing (Monk et al., 2006). There were also concerns as to whether the
levy rate would be adequate enough to secure the infrastructure funding
needed whilst also low enough to avoid being a disincentive on develop-
ment (a rate of about 20–25% was assumed to be necessary to provide the
funding by many of those who gave evidence to a parliamentary inquiry on
PGS). Many witnesses to this inquiry (House of Commons, 2006) argued
that these problems could be avoided by retaining and improving the plan-
ning obligations system, given the evidence that good practice was success-
fully improving its speed, certainty and transparency. The Committee agreed
that there were many advantages to PGS as it would give LPAs the oppor-
tunity to plan ahead and fund infrastructure in a more ‘strategic manner’
whilst also reducing incentives to give planning permission solely to secure
financial gain through S106 agreements. Developers would also benefit from
greater certainty, greater fairness and a less onerous planning regime. But the
detailed implementation needed to take account of the many concerns and
risks which threatened its potential success. In particular the administration
needed to be simple and clear and avoid the pitfalls of complex administra-
tion (by limiting any exemptions and discounts) which had undermined all
previous attempts to tax development value. It also urged that the majority
of funds collected should be returned to the LPAs where the development
took place.

The RTPI and Halliwells in their response to the consultations were par-
ticularly concerned to find ways of linking PGS to the
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timely delivery of clearly necessary infrastructure in order to retain the
confidence of the property and development sector, stressing the impor-
tance of having adequately funded infrastructure plans in place alongside
statutory development plans. (RTPI and Halliwells, 2007, p. 7)

They were also worried that valuations would be contentious and time
consuming and that PGS payments to HMRC would be slow so that the flow
of funds back to local authorities to fund infrastructure would not match the
needs and timing of the infrastructure required to support the developments
from which PGS would have been levied.

Others argued that a modest fixed standard rate of PGS everywhere, allied
to a scaling back of S106, could result in PGS producing far more income
for local authorities in the ‘low-pressure regions’ of England than had been
secured through S106 negotiations but far less in the ‘high-pressure’ areas
which would lose funding under the proposals (Rowley and Crook, 2006). It
would also reduce the viability of development on small sites which tended
not to be subject to S106 agreements. It was also argued that the proposed
system would produce perverse outcomes in terms of securing affordable
housing (Crook et al., 2007). As PGS would be levied on the development
value less the contributions negotiated on scaled-back S106 obligations,
developers might try to minimise the latter to (perversely) maximise the net
sum available for PGS, given the modest rate likely to be set. Overall they
might pay less than under the current arrangements and this could result
in less affordable housing being secured. Conversely LPAs might have an
equally perverse incentive to minimise affordable housing contributions to
maximise the amount that could be secured through PGS. Others argued,
and with concern, that PGS might incentivise LPAs to give permission to
developments that did not accord with their adopted plans solely to secure
a financial benefit (House of Commons, 2006).

In its response to the Committee’s report, the Government argued that
having looked closely at alternatives it still believed that a workable and
effective PGS was the ‘right approach to securing a portion of value uplift
for public benefit’ (DCLG, 2006e, p. 1). It would be fairer than planning obli-
gations, applied to a wider range of developments and, because it would be
based on a portion of development value and not the cost of infrastructure,
it was less likely to inhibit development. None of the alternatives proposed
by consultees to the government’s consultations ‘have the same potential as
PGS’ (Ibid, p. 2).

After these consultations and further critical comments (Bowes, 2007;
Gallimore, 2007; Papas, 2007; Wilson, 2007), there was a further 2007
consultation on alternatives (DCLG, 2007a; HMT, 2007a). The Government
argued that, although it still planned to introduce legislation to adopt PGS
to secure the uplift in development values to fund infrastructure, it would
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be willing to defer the legislation if a better way was identified. It noted
that:

the test of an effective approach to planning gain will be its ability to raise
significant additional funds to support the infrastructure needed for devel-
opment in a fair and non distortionary way, and in a way that preserves
incentives to develop . . . . (DCLG, 2007a)

It also noted that the Barker PGS proposals had been published after
the consultations on tariffs (2001) and on optional planning charges (2003)
had shown that the development industry had reservations about these. If
PGS was introduced, the rate would be ‘modest’, and the same across the
whole of the UK and to provide stability would not change from year to
year, there would be no separate rate for brownfield development (since
development values would already be lower than on greenfield sites), 70%
would be paid directly to the LPA where the development had occurred
and the rest retained within the region (and in London allocated to the
Mayor) to support strategic infrastructure, especially transport. It would
not come into operation until 2009. It stressed the need for LPAs to spend
their PGS revenue in the context of adopted development plans including
infrastructure plans. In the meantime, the Government sought views on
four alternatives: (i) a lower rate of PGS and less S106 scaling back than had
been proposed in a 2006 consultation document (DCLG, 2006d); (ii) a PGS
for greenfield sites alone; (iii) a charging mechanism based on an expanded
S106 regime; and (iv) a statutory planning charge – in effect somewhat like
the Milton Keynes tariff, the so-called roof tax.

Community infrastructure levy

Following this further consultation, the PGS was eventually abandoned by
the then government and instead tariffs were endorsed, pro tem the search
for an alternative approach. Then in the Pre-Budget Report for 2007 (HMT,
2007b) the Government announced that, following discussions with key
stakeholders it would legislate for a new planning charge in the Planning
Bill, to be called the Community Infrastructure Levy (CIL), which LPAs
would have the discretion, but not the duty, to introduce. It would be a
charge on all but the smallest developments and would help fund the local
and sub-regional infrastructure necessary to support the development of an
area. It would be more predictable and certain than S106 and (like PGS was
to have been) also fairer by ensuring all development was charged, would
address better the cumulative impact of small developments, and would
allow sub-regional infrastructure to be funded (DCLG, 2008a, b, 2009).



94 Recent Policy Initiatives

Despite the way PGS would have addressed the ‘free rider problem’,
many of its critics, as we saw above, had been concerned with the way
PGS ‘delinked’ the payment of the levy from the funding of specific items
of infrastructure and also the fact that the levy rate would be nationally
imposed and related to development value, not a locally chosen one related
to infrastructure costs. Whilst the CIL proposal accepted the legitimacy of
using value uplift to fund infrastructure, it also addressed these concerns
about PGS (Davey, 2007). The government once again argued that it was
right for all developments to bear a share of the cost of the infrastructure
needed to support it and it was also right for the community to get some
benefit from development values. CIL would enable this to be achieved
and at the same time give developers certainty (DCLG, 2010a, paras 8 and
9). The government also stressed, in the debates on the passage of the CIL
legislation through Parliament, that the CIL charge would be based on the
costs of the infrastructure required and would not be a straight ‘tax’ on
development values as would have been the case with PGS, although in
ensuring that schemes remained viable under a CIL regime it was important
that charging schedules took account of development value (House of
Commons Hansard, 2008). The point was also made in other Parliamentary
debates that, whereas PGS was to have been a nationally set levy on the
assessed development value of each site and collected nationally with some
of it redistributed to LPAs, CIL was to be an area-wide locally determined
standard charge and not a tax collected on development value and it would
be raised and spent locally (Donatantonio, 2008; House of Lords Hansard,
2008, Col. 1249). The government emphasised that the CIL’s ‘overall
purpose is to ensure that development contributes fairly to the mitiga-
tion of the impact it creates’ and contributions could be made without
removing incentives to develop (DCLG, 2008a, para 4). It explained that
CIL followed the example of the tariff schemes of some LPAs, would also
improve certainty for developers and had the potential to raise ‘hundreds of
millions of pounds of extra funding for infrastructure’ (Ibid, para 24: see also
DCLG, 2007b). The government noted that CIL had been broadly welcomed
by trade and professional groups (DCLG, 2008a, Box 3). It also emphasised
that CIL funding would be additional and that most infrastructure funding
would come from core public funding which the government was seeking
to co-ordinate better.

CIL was provided for in legislation in 2008 and came into operation in
April, 2010 (DCLG, 2010a). The legislation provided for a discretionary levy
on all new development specifically to fund sub-regional and local infrastruc-
ture, with LPAs as the charging authorities. If a LPA decides to charge CIL,
it decides on the charge itself, taking account of its adopted development
plan, its infrastructure plan and overall funds required, what is available
from other sources and the viability of development in its area. It fixes the
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CIL charge by striking an ‘appropriate balance’ between viability and rais-
ing funds. The draft charging schedule is subject to independent review by a
planning inspector, similar to reviews of development plan documents (the
review tests if CIL rates put the overall development of an area at serious
risk, not the viability of every single allocated site). Charges are kept up to
date by up-rating using building costs indices. CIL must be spent on infras-
tructure, including sub-regional infrastructure that crosses LPA boundaries.
It can also be used to remedy existing deficiencies provided this is necessary
to support new development. Some early evidence on implementation sug-
gested that LPAs found many of the processes for establishing CIL charging
schedules challenging, partly because the preparation of infrastructure plans,
on which these depended, was not then well developed (Dobson, 2012).

All except very small scale new developments8 are eligible to pay CIL
charges which are averaged and not site-specific, but also not necessarily
the same across a whole of a LPA’s area. CIL becomes liable when full plan-
ning consent has been obtained and the developer notifies the LPA that the
development has commenced (CIL also becomes a registered land charge so
anyone acquiring land is aware of the liability if the permitted development
has started). This timing presents problems for small builders whose con-
strained cash flow may make it difficult to fund this upfront payment (Office
of Fair Trading, 2008). When CIL is introduced, it becomes a compulsory
and non-negotiable levy on all development (except minor development and
any parts of sites used for charitable purposes or devoted to social rented or
shared ownership housing9), leaving only the balance of development value
available for negotiations to cover affordable housing and site-specific mit-
igation. CIL exemptions are deliberately limited to comply with European
Union state aid rules.

CIL thus runs alongside S106, which has been (as PGS would have been)
scaled back to address site mitigation and affordable housing (DCLG, 2010b).
Affordable housing has been maintained within scaled-back S106 rather than
as part of the funding secured through CIL, because of the importance of
on-site provision as a means of securing mixed communities. The five 2005
policy tests for S106 agreements were reduced to three and became manda-
tory for LPAs to use by being part of the CIL regulations so that any S106
obligations agreed as part of a planning consent must be: (i) necessary to
make development acceptable in planning terms, (ii) directly related to the
development and (iii) must be fairly and reasonably related to the devel-
opment. Thus the ‘rational nexus’ is now an explicit requirement for S106

8Only less than 100 m2 gross internal floor-space is exempted; change of use is covered too
unless the use change is permitted within the Use Classes Order.
9The rented housing must be let on an assured tenancy and the initial tranche of shared own-
ership acquired must not exceed 75% of the open market value. If the dwellings subsequently
cease to be occupied as affordable homes, the CIL charge appropriate at the time of commence-
ment of the site is then levied.
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obligations but does not apply to the CIL charge for new development where
there is an averaging approach to the charging schedule. Because of this,
pooling of S106 contributions is limited to five developments where CIL is
introduced and nationally everywhere, even if CIL is not introduced, from
2015 onwards (originally to have been 2014, but postponed for a year). Regu-
lations also specify that S106 obligations cannot be used to fund the types of
infrastructure funded through CIL and identified in a LPA’s charging sched-
ule. Most recently, as we saw above, the government has proposed changing
the threshold to 10 dwellings below which LPAs should not seek to negotiate
contributions to affordable housing (DCLG, 2014a).

The CIL provisions thus explicitly accept that gains in development value
should be used to fund infrastructure, that a close ‘rational nexus’ is no
longer needed to do this (and it removes the explicit S106 contractual link
between contributions raised and the infrastructure provided) and that an
averaging approach to charging for infrastructure is desirable (DCLG, 2011a).
This represents a considerable break with the S106 system described above.
In principle it increases equity, certainty, speed, transparency and account-
ability in charging development value to fund infrastructure.

A key concern has been whether the new provisions hinder the use of the
now scaled-back S106 to negotiate developer contributions for more new
affordable homes (Lee, 2008) whilst CIL fixed charges also raises many of the
same issues as tariffs by impacting differentially on site viability (Whitehead
et al., 2007). In relation to affordable housing provision, CIL reverses the
arrangements under PGS. Under the latter, PGS would have been levied on
the development value remaining after obligations had been negotiated for
affordable housing and site mitigation. Under CIL, the levy is a mandatory
first charge and negotiated site mitigation and affordable housing contribu-
tions have to come out of what is left over from the development value after
the CIL charge. Because it is always more difficult and time consuming
for LPAs to negotiate affordable housing than simply to collect standard
charges from developers the government actively considered at one stage
using CIL proceeds to fund affordable housing (Carpenter, 2011). It did not
do so, stressing the importance of securing site-specific contributions to
create mixed communities rather than just securing a ‘pot’ of funds for
affordable homes. It has also continually emphasised that, when drawing up
CIL charging schedules, LPAs must take account of their formally adopted
affordable housing policies so that the costs to developers of affordable
housing contributions must be factored into CIL charges, a point reiterated
by planning inspectors examining draft charging schedules. The concerns
about the potential negative impact of CIL on securing affordable housing
by planning obligations was heightened by the decision taken in 2011 by
the Homes and Communities Agency (the government agency providing
grants to housing associations) to move to a zero grant policy on affordable
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housing schemes on S106 sites (HCA, 2011), the Housing Corporation
having previously indicated that it would need convincing that additional
housing was provided beyond that reasonably expected of an obligation
before it would allocate grants to an affordable housing development on a
S106 site (Housing Corporation, 2007, paras 4.13–4.21).

Changes to CIL and new LPA incentives

It is difficult to predict the long-term impact of the new CIL arrangements
on securing development value for infrastructure and for affordable housing,
not only because of the changed economic environment but also because
there have been changes to CIL and the creation of new fiscal incentives for
LPAs to grant planning permissions since the Coalition government took
office (see also Chapter 8).

The new Coalition Government decided to keep CIL, unlike the Conser-
vative Party had stated when in opposition (Conservative Party, 2009; Tilley,
2010). The Coalition accepted that CIL was a simpler, fairer and more trans-
parent approach than sole reliance on S106. It also noted that CIL mitigated
the pooling failure arising from the fact that the cumulative impact of small
developments is not funded adequately through S106 because developers
have neither the incentives nor the resources to contribute to this. In the
‘best estimate’ in its initial impact assessment the Coalition expected CIL
to raise just over £1bn a year towards infrastructure funding, assuming hous-
ing completions ran at 200 000 a year and that 92% of LPAs charged CIL
(DCLG, 2011b).

But in keeping CIL the Coalition government also introduced some pro-
cedural changes to it so that what was once conceived as a simple fixed
tariff (with some limited variations in types of development and in specific
zones of a LPA area) has now become very complex. The regulations were
originally poorly drafted in 2010 and since then there have been four amend-
ments in as many years trying to improve matters but also making some key
changes. As a result, the collection of CIL funds for infrastructure has now
become very complex indeed, although the main principle that CIL charges
are not negotiable has remained (Editorial, 2013; Webb, 2013). The changes
are as follows: (i) make it a requirement for LPAs to seek an appropriate bal-
ance between raising funds through CIL and ensuring charges do not make
development unviable (whilst also raising the funding for the infrastructure
needed to support developments); (ii) give LPAs more flexibility over pay-
ment schedules; (iii) no longer oblige them to fully comply with independent
examiners’ reports on draft charging schedules; (iv) exempt more develop-
ment from CIL charging, including self-built homes and empty property
brought back into use (unless more floor-space was created); (v) allow devel-
opers to comply with CIL charges by making provision in-kind and extend
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previous provisions which permitted land to be transferred as payments for a
CIL charge, giving developers greater confidence in the infrastructure being
provided than relying solely on LPAs funding necessary schemes from CIL
receipts. The government also committed itself to reviewing CIL in 2015
(DCLG, 2013, 2014b, c).

In addition and importantly to increase incentives for local communities
to support new development, the Coalition provided for a proportion of CIL
income to be paid over to local neighbourhoods where development takes
place (DCLG, 2010c, 2011c). The intention is to reduce resistance to devel-
opment proposals by ensuring that local communities bearing the brunt of
new development have the resources to address these themselves by funding
neighbourhood facilities – and thus be less likely to oppose such develop-
ments. Following consultation (and provisions in the Localism Act of 2011),
the government finally decided in 2013 that 25% of CIL funds raised would
be handed over to local groups where development took place provided they
had neighbourhood plans in place (if not, the proportion is 15%). It is still too
early to say if this has had any impact on reducing local resistance to new
developments. Moreover in 2013 as part of the documents released during
the Autumn Statement, including an update of the National Infrastructure
Plan (HMT, 2013b,c), the Coalition announced a pilot to test a proposal to
distribute some CIL directly to households affected by new developments.
The pilot is to take place in autumn 2014 and would make payments directly
to households who live in proximity to new housing developments

to reduce the extent to which development is blocked or delayed as a
result of active opposition by local residents … in fairness to those who
live closest and who bear the greatest burden of development in the short
term we may want to do more to ensure they also see the benefits of the
development. (DCLG, 2014d)

At the same time, a ‘New Homes Bonus’ has been introduced to pro-
vide LPAs with fiscal incentives to grant more permission for new hous-
ing in their areas, with additional incentives when permission is given for
new affordable homes (see DCLG, 2010d). The Coalition believes that these
incentives will be more effective in ensuring that new housing is given per-
mission than the previous government’s ‘top-down’ targets in regional spa-
tial strategies. The Bonus was introduced in 2011 (DCLG, 2011d) to reward
those LPAs that give planning permissions above a benchmark with addi-
tional funds. These are provided by central government to those who qualify,
drawn from the (now cancelled) housing and planning delivery grant, plus
other funds drawn from the existing ‘pot’ of support grants it provides all
local authorities. For each new home (or empty home brought back into
use), local authorities are paid an amount equivalent to the national average
for that home’s council tax band every year for 6 years as a non-ring-fenced
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grant (so that at the end of the sixth year the enhancement progressively
diminishes).

The Coalition estimated that 140 000 extra new homes would be pro-
vided as a result of the bonus arrangements. These have subsequently
come under criticism from the National Audit Office (NAO, 2013) and the
Public Accounts Committee (PAC, 2013) specifically on the grounds that
it is unclear whether the incentive works and that the £1.3bn paid up to
2013–2014 was not being adequately monitored, creating a substantial risk
to LPAs because of the scheme’s redistributive nature. In fact, the scheme
was changed after it was launched so that LPAs receiving funds had to pool
some of them with other LPAs operating within the same Local Economic
Partnership Areas, potentially reducing local incentives, although this has
very recently been changed so that LPAs now keep all their bonuses, except
in London (HMT, 2013c). The National Audit Office was very unconvinced
about the efficacy of the scheme

It is difficult for local authorities to persuade communities of the benefits
of new housing. New housing is often unpopular with residents who
may be concerned about pressure on local services, loss of amenities,
traffic congestion and disruption during building. Some councillors, local
authority officers and stakeholders with whom the NAO spoke suggested
these views were often strongly held and difficult to change. (NAO,
2013).

Subsequent research (DCLG, 2014e) found that both staff and elected
members of LPAs knew about and understood how the scheme worked,
including its financial implications for them, although only small pro-
portions of the fund had been directly used to support new housing
development. Although the bonus was seen within LPAs as an incentive for
supporting the provision of new homes this was much less true of others in
the wider community. More generally, the bonus scheme was one of several
factors behind more proactive approaches but was not found to be directly
shaping attitudes at the time of the research.

Viability and S106

However at the same time as these incentive schemes were introduced, the
Coalition government also became concerned that S106 agreements which
had been struck in the more buoyant economic conditions prevailing before
the global financial crisis could be rendering developments unviable and
stalling them (DCLG, 2012c). It produced evidence showing that in March
2012 there were 1400 housing schemes with over 10 potential new dwellings
that were stalled but capable of producing 75 000 new homes, with over half
being in weak or very weak markets. It introduced legislation in the 2013



100 Recent Policy Initiatives

Growth and Infrastructure Act that allowed developers to seek modification
from LPAs of the affordable housing content of any agreement (whenever
agreed) and allowed appeal to the Planning Inspectorate against LPAs’ deci-
sions on the matter. Until this was put in place, developers had to wait for
5 years before they could insist modifications were considered. In assessing
requests, LPAs must use viability guidance issued by DCLG. Any result-
ing changes to affordable housing requirements last only three years and
the legislation ‘sunsets’ automatically in 2016. What this legislation does
is to make into a statutory obligation what many LPAs have always been
willing to do to enable stalled development to proceed, including deferring
payment and re-phasing obligations over time, typically reducing affordable
housing requirements by about a third (LGA, 2012). Although this has also
highlighted the difficulties of undertaking viability assessments (McAllister
et al., 2013; this volume Chapter 5), it has also led to a better understanding
that landowners need much more than existing use value if they are to make
it available for development. New NPPF guidance on viability introduced in
2014 indicated that policies, CIL and obligations must allow landowners and
developers a competitive return, the latter being the price at which a reason-
able landowner would willingly sell their land for the development (DCLG,
2014f). Chapter 8 discusses the impact of these changes on the renegotiation
and delivery of obligations.

CIL policy: concluding comments

The changes made by the Coalition government mean that what had been
designed as a scheme to secure contributions from all development to fund
strategic infrastructure has now become a scheme where there are many
exemptions and some of the funds are now used to incentivise local com-
munities to accept development. This, together with the revisions to S106
agreements under the reviews of viability, potentially reduces the flow of
funds for essential infrastructure and for new affordable homes (Carpenter,
2014; Walker, 2010).

As a result, alternatives are also being pursued by some LPAs, specifically
Tax Increment Financing (TIF), which the Coalition government promoted
in the 2010 Comprehensive Spending review (Kochan, 2010). TIF allows
LPAs to borrow on the basis of projected council tax income, specifically
business rates, on schemes (especially commercial ones) which are unable to
proceed because LPAs cannot fund their infrastructure needs. The borrowed
funds are used to secure this infrastructure and complete the development.
The tax proceeds from this help repay the debts taken out through the TIF
method. TIF is not without risk, specifically that the rate income does not
arise or that the new development (and associated income) might simply be
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diverted from other schemes. In addition, the Coalition government is keep-
ing under review the possibility of enabling LPAs to auction land (HMT,
2013c), and have provided £675m worth of revolving infrastructure funds to
local economic partnerships to help progress stalled projects in the recession
(DCLG, 2014g) and have also announced similar funding for a limited num-
ber of housing zones to help speed up development on large brownfield sites
(DCLG, 2014h).

Conclusions

We have seen how planning obligations policy has been changed and adapted
by successive local as well as central governments over the last few decades,
moving from negotiations to tariffs and from seeking contributions to costs
to implicitly taxing development value. In the past planning obligations pol-
icy was based solely on negotiating contributions to infrastructure costs and
mitigating impact arising from the development of a specific site, where the
‘rational nexus’ underpinned legitimacy. LPAs also began to use obligations
to collect wider contributions than this and the courts held this was intra
vires, provided they did not refuse permission for development that accorded
with their policy, simply because applicants refused to contribute to these
wider needs or permitted it only to secure a financial contribution. In the
past, obligations policy was explicitly stated as not taxing development value
but getting developers to contribute to demonstrable mitigation costs for
specific sites. Now CIL is a policy based on a tariff-like approach whereby
developers are required to contribute to the average costs of providing infras-
tructure across a wide area. It is also now seen as legitimate to collect some
of the development value accruing to landowners and developers and to use
this to pay for infrastructure and wider community needs including afford-
able housing. It has also most recently become a means of using development
value to finance facilities which may remove local communities’ resistance
to new housing and other development.

Thus it has evolved from the provision of basic infrastructure (road access,
transportation) to wider community benefits (open space, education) and
then extended to include affordable housing. The model has thus devel-
oped to encompass two different economic objectives, both in the context of
increasingly limited public finance. The first is to promote efficiency in the
allocation of resources by facing developers with having to pay for more of
their externalities (i.e. the costs their developments impose on the rest of us
like the need for new schools and improved roads), thus better aligning pri-
vate with social costs. But commentators have pointed out that obligations
are not explicitly designed as price signals to shape the pattern of develop-
ment (Clinch and O’Neill, 2010a,b; Webster and Lai, 2003).
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The second economic objective is to improve equity by increasing the out-
put of new affordable homes and requiring developers to provide land and
some funding. Bowers (1992) agreed in part with Keogh (1985) that com-
munities are better off under a system where ‘planning gain’ is permitted
compared to one that is not. He argued that ‘planning gain’ should not just
address compensation for social costs in the form of a Pigouvian tax but
should also extract the economic rent as betterment with a LPA ‘acting as a
discriminating monopolist after first internalising all externalities’ (p. 1334).

The legitimacy of requiring developers to pay infrastructure costs and thus
mitigate the wider impacts of their schemes has now largely been accepted.
As we shall see in later chapters, planning obligations have raised large sums
for this – and for affordable housing. Indeed in 2007–2008 total contributions
worth £5bn were secured in planning obligations, much of which was sub-
sequently delivered (Chapters 6 and 8). This compares with the very much
smaller sums collected under the post-war nationally imposed levies: £172m
in 1952, £356m in 1969–1970 and £147m in 1983–1984, all at 2007–2008
prices (Chapter 3, this volume). As Chapter 6 shows, this 2007–2008 fund-
ing did not come from all development sites but mainly from the larger ones,
making the total sum secured even more impressive, compared with previ-
ous national attempts to levy a tax on development value on all sites with
planning permission.

But why were planning obligations as de facto taxes on development value
so successful compared with their predecessor de jure charges, levies and
taxes? The answer lies in three key facets of planning obligations policy and
its implementation. We explore these in more detail in Chapters 6–8, but a
brief summary is appropriate now. First, the sums extracted have been raised
as a result of site by site negotiations and not national ‘imposts’, the former
set within locally determined policy frameworks that take account of via-
bility issues. Second, the sums agreed are spent locally to help fund the very
infrastructure on which the success of developers’ schemes depend. Both the
local authority needing a new school, for example, and the developer need-
ing to sell new developments have every reason to reach agreement on the
developer’s contribution to the cost of the school and to ensure it is built.
Third, these sums were achieved during an ‘upswing’ in the development and
hence in the development value cycle. Developers were keen to get consents
to take advantage of the profits to be made and had the development values
to afford the contributions. In the subsequent downturn this was much more
difficult – as we shall see.

Lichfield (1989) gave an earlier explanation for this success. Originally con-
ceived as a minor addition to planning control powers, planning obligations
expanded considerably during the 1970s for reasons of expediency.
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The practice is a common-sense response to the contemporary situation.
With the firm abandonment by the current government of the third [sic]
post-World War II attempt at collecting betterment (in the Community
Land and Development Land Tax Acts) landowners/developers/financial
institutions can make fortunes out of a planning permit for using
development rights which are still nationalised. Concurrently, under the
present Administration, local government has restrictions on its financial
resources and freedom to spend. Thus, the tax which planning gain [sic]
imposes on the development industry, which it is generally prepared
to accept to obtain the planning permission, offers a way of assisting
local government in the financial trammels in which it finds itself, and
comforts the taxpaying public in seeking social justice. (Lichfield, 1989)10

Likewise a few years later, Grant (1992) argued that planning obligations
were ‘a phenomenon based on pragmatism, not principle’ and that in ‘its
crudest form, planning gain [sic] constitutes simple but effective capital taxa-
tion of land’. Even though the authority for this was in doubt, few challenged
it or had reasons for doing so since it helped developers to get consent and
LPAs to get infrastructure which could not otherwise be secured. Planning
obligations had become ‘an essential component in the functioning of the
British planning system’ and the key to its success was negotiating at the
point of maximum financial leverage: the granting of planning permission.
As Grant later remarked, although it is a policy that resides ‘uneasily’ in the
British planning system, in practice it ‘seems to be an effective system’ with
a ‘directness of purpose and a flexibility which is absent from other methods
of land taxation’ (Grant, 2000). Fordham (1993) also argued that, given the
changed role of the state, it was reasonable that developers no longer had a
‘free ride on public expenditure’ but should be expected to pay a share of the
costs they impose.

While Healey and colleagues (1996) also agreed, they did not think that
obligations should be the vehicle for taxing development value. Obligations
had grown because of the restrictions on public funding and when there
was growing public resistance to development. Because high development
values had increased developers’ willingness to contribute to infrastructure
and thereby secure planning permission, the planning system had evolved
to include more negotiation, collaboration, partnership and contractual
arrangements than had regulatory control in the past. But they thought
there were limits to what could be negotiated, especially if obligations were
to be used to collect development value. This risked mixing up two different
matters: addressing impact and paying tax on development values. They
argued that the way forward was to focus ‘on alleviating impacts alone and
not on using planning gain [sic] to tax betterment as this risked ensuring the

10Reproduced by permission of Thomson Reuters (Professional) UK Ltd. on behalf of Sweet &
Maxwell Ltd.
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income from it competes with securing adequate mitigation’ (Healey et al.,
1996). Others noted that obligations practice had the potential to subvert
planning policy in favour of securing financial contributions (Campbell
et al., 2000). Many professionals involved in obligations practice also agreed
with these views (Fordham, 1993; Rose, 1998).

There were also specific criticisms of using obligations to fund affordable
housing since this could not be defended as the legitimate internalisation
of the external costs of development. Kirkwood and Edwards (1993) argued
that it was improper for the public sector to impose an obligation on the
private sector to provide goods that were generally the responsibility of the
public sector, especially as the need for affordable housing arose irrespective
of the developments being proposed – and therefore could not fall within
the ‘reasonable relationship’ test. In their view, obliging developers to pro-
vide affordable housing did not serve a ‘valid planning purpose’ (Ibid, p. 323).
The Joseph Rowntree Foundation (1994) argued in similar vein. When obli-
gations required developers to contribute to infrastructure costs, this was
legitimate since developments had created the need for extra infrastructure.
This was not the case for affordable housing since new private market devel-
opments did not in themselves increase the need for more affordable homes.
It was the Foundation’s ‘strongly held view’ (Ibid, p. 33) that subsidies for
social housing should be provided from general taxation and not by private
developers and landowners.

Grant (2000), however, looking specifically at the lawfulness of affordable
housing policy, reiterated his view that whilst the policy resided ‘uneasily in
the British planning system’ in practice it was effective. Developers accepted
it as a development cost and passed it back into lower land prices and that

it is a simple cross-subsidy from development value to affordable housing.
It has a directness of purpose and a flexibility which is absent from other
methods of land taxation. (Grant, 2000, p. 1)11

As government circulars had ruled that affordable housing need was a
material consideration and because circulars are themselves material consid-
erations, it was lawful for LPAs to regard contributions of affordable housing
as material considerations (Ibid). Nonetheless Grant argued that the issue
needed further clarification (see also Barlow et al., 1994a, b).

Of course it depends upon who pays for these contributions: the critics of
using planning obligations to fund affordable housing assume the costs fall
(inappropriately) on landowners. But how much of a financial contribution
landowners make, including the provision of land as well as funding,
depends in detail on the interplay of a complex range of factors, including

11Reproduced by permission of Thomson Reuters (Professional) UK Limited on behalf of Sweet
& Maxwell Ltd.
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the specific planning obligation policies of each planning authority, the
relative negotiating strength of developers and planners, the authorities’
requirements for other S106 contributions, such as off-site infrastructure,
the stance taken by the government agency providing subsidies for housing
associations on the extent to which grant will be provided on S106 sites (as
we have seen, it no longer does this for all such sites) and the ability of the
housing associations themselves to contribute funding from their reserves
(see Chapters 6–8 for the evidence).

In fact the cost could fall on any or all of three parties: purchasers of the
market homes through higher prices, a squeeze on developers’ profits and
a reduction in the price paid to landowners. The price elasticity of demand
for housing will determine whether costs can be passed on to market buyers
and the short- and long-run price elasticities of the supply of development
land will determine the extent to which landowners pay. If the development
value extracted by obligations has no impact on the supply of land, costs
and prices, the policy will simply be a transfer of economic rent (see also
Chapter 2, this volume). However, in practice there is likely to be a much
wider range of impacts, depending on levels of demand across regions,
the cost of using brownfield land and the costs of delays to developers
whilst negotiating planning gain. We review the empirical evidence in more
detail in Chapter 6, but it shows that where LPA policies are clear and
implemented consistently and where large developers acquire land through
options agreements, the costs appear to fall on landowners.

Hence given that it may well fall on landowners and developers (in the
latter’s capacity as landowners), many critics argue not only that it is
unfair for landowners and developers to pay for affordable housing, as we
have seen, but also inefficient because providing new affordable homes on
the same site as market homes could create distortions in the prices of
market homes and hence in development values. This may then produce
lower financial contributions, compared with a direct cash payment from
a site wholly devoted to market housing towards provision elsewhere. If,
instead of obligations costs falling on land prices, developers carry the
costs, this may act as a deterrent and house-building rates would slow.
That this has not happened (in the buoyant market in Britain in the
early and mid-2000s) provides partial evidence that landowners have been
bearing the costs of planning obligations (again see the detailed evidence in
Chapter 6). However, the system evolved during a period of increasing
house prices and even if developers paid over the odds for land, the final
development value may have been higher than anticipated, protecting their
profit and softening the impact of the obligations and of the significant
transaction costs developers incur in negotiating contributions with LPAs.
Finally, critics argue that the approach is ineffective in securing what is
needed because it relies on the discretion of LPAs to pursue the policy and



106 References

on their ability to negotiate outcomes, with the result that there are large
variations in the use of planning gain as we shall see in Chapter 7.

In summary then, the equity objective of obligations policy has proved
more controversial than the efficiency one. However, planning obligations
can be seen in another light as a way of compensating the poor who
disproportionately bear the costs of planning. Planning limits the supply
of new homes, especially in tightly constrained areas, but does not limit
demand. As incomes rise, demand rises, therefore fuelling house prices.
In England the price elasticity of supply is very low so that new supply
is slow to respond to rising prices and this works through to higher land
prices (Chapter 2, this volume). As a result, not only do homes become
less affordable but affordable housing providers find that rising land prices
makes it more difficult to produce affordable homes.

In effect, the ‘poor’ pay for the wider benefits society enjoys from its
planning policies, whilst landowners of the limited development land that is
released enjoy substantial development value. Planning obligations policies
have the effect of taking away some of this value to help fund affordable
homes. This may not be a ‘first best’ outcome since only landowners of
above threshold sites whose land receives planning permission for new
housing contribute some of their development value. Neither owners of
small sites nor those existing owners whose houses increase in value are
taxed on these increments. This seems inconsistent with taxation princi-
ples: the tax base is narrow, the beneficiaries are limited and the approach
breaches the principle of equal sacrifice. The concept of the ‘negotiated tax’
is also unrelated to ability to pay or benefits received but to the bargaining
strengths of the negotiators (Oxley, 2008). Moreover, the higher the costs
of negotiating agreements, the less is available to developers for funding
contributions (making negotiated levies a burden in comparison with stan-
dard charges). The implicit levy on development value is thus a hybrid one,
‘taxing’ betterment for equitable purposes and getting a better alignment of
the private and social costs of development (Crook and Whitehead, 2002).

To sum up, obligations policy has worked successfully to compensate
low-income households by requiring some of the beneficiaries of planning
policy to help fund housing for them whilst also contributing to the infras-
tructure required by all new housing and other developments. However, the
success of obligations has depended on a buoyant private market. When the
market turns down, matters of viability come much more to the fore and it
is to this issue that the next chapter turns.
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Introduction

Over the last 35 years, the key actors in the property market in the UK
have been the subject of fundamental structural change. Private develop-
ers have become the dominant suppliers of accommodation. In the resi-
dential sector, this has long been so. But the decline in state provision and
its shift from local authorities to housing associations, combined with the
recent growth of the private rented sector, has reinforced that position. In
the commercial property market, renting has overtaken owner-occupation
as the main tenure. By the end of 2010, investors held 61% by value of the
stock of retail, office and industrial property in the UK (Property Industry
Alliance, 2011). At the same time, the economic, social and political salience
of money and finance increased markedly. While this generally enhanced
corporate and government access to debt and equity capital, ‘[f]inancial ratio-
nales and practices have re-shaped performance metrics [… ] across all sec-
tors of the economy … ’ (Christopherson et al., 2013, p. 353).

In parallel, the privatisation of public facilities and services – and, in the
remaining state sector – the introduction of ‘new public management’ (Fer-
lie et al., 1996), the outsourcing of activities to quangos and the private
sector, and the rise of network governance (Jones et al., 1997) have re-cast
central and local government. A key element of this change was the shift
to private utilities and the growth in private provision of and/or investment
in public infrastructure (O’Neill, 2010). There has also been a move from
general, direct taxation to indirect, hypothecated taxes and user charges.
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Consequently, in the property development sector (as elsewhere), a greater
proportion of the funding of facilities and services and the costs of the social
and environmental impacts of development are being met by building pro-
ducers and consumers rather than government (Bailey, 1994).

In the midst of this flux, the basic character of the planning system has
proved to be largely immune to reform. The fundamentals of develop-
ment plans and development control, the two main elements of planning,
remained unchanged since their establishment. ‘It is almost certainly
the least changed feature … introduced by the 1945 Attlee government’
(Cheshire and Sheppard, 2004, p. 2). Local planning authorities’ (LPAs)
development strategies and decisions on individual planning applications
were based on functional assessments of their land-use implications, not on
their economic outcomes: ‘… it is for planners to plan and the economy to
adjust to the plan’ (Evans, 2003, p. 528). However, by the millennium, the
maintenance of this position was becoming increasingly problematic.

Government began to examine the ‘… scope for improving the efficiency
of the planning system through the use of economic instruments in plan-
ning policy’ (DETR, 1998, p. 8). At the time, as the main example of such
an instrument, planning obligations were a particular focus of attention. In
order to make a proposal acceptable in planning terms, the cost of any works
to mitigate its impact – defined in the associated planning obligation – had
to be met by that proposal. The ability of a project to fund such works was,
and is, related to its value and profitability. Consequently, this resulted in
‘… essentially financial matters being material to many planning decisions
… ’ (Campbell et al., 2000, p. 773), although government guidance made no
reference to this eventuality.

The first explicit mention of the significance of the relation between the
profitability of a development and its ability to meet the cost of planning
obligations was made in a government consultation over reform of the
system. The fear was that ‘… authorities risk asking for too much, thereby
threatening the viability of development’ (DETR, 2001, p. 13). Subsequently,
this concern was set out in more detail in a further consultation document.
Planning obligations should support the delivery of sustainable develop-
ment – including affordable housing, facilities and infrastructure – that
benefits the community and contributes to economic growth. Obligations
should also make allowance for the particular circumstances of individual
proposals and should not be so onerous as to deter desirable development
(ODPM, 2003, para 18). However, consideration of the impact of planning
obligations on development viability was limited to two sentences in the
‘Partial Regulatory Impact Assessment’. The ‘… issue of whether or not a
development proposal is capable of bearing the burden of mitigating all its
own costs … ’ (ODPM, 2004a, p. 9) had effectively been ignored up to this
date. However, the failure to address the effect of planning obligations – and
other planning policies and requirements – on the financial structure of
development could continue no longer.
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The Government formalised its position on this fundamental point in the
draft Circular (ODPM, 2004b, pp. 25–26, para 10) and in Circular 05/2005
Planning Obligations (ODPM, 2005).

In some instances … it may not be feasible for the proposed develop-
ment to meet all the requirements set out in … planning policies and
still be economically viable … where the development is needed to meet
the aims of the development plan, it is for the local authority and other
public sector agencies to decide what is to be the balance of contributions
made by developers and by the public sector infrastructure providers in its
area supported, for example, by local or central taxation. (ODPM, 2005,
pp. 10–11, para B10)

This statement captures the central dilemma for policymakers. How do
they impose on developments a growing proportion of the costs of the pro-
vision of development infrastructure and of the mitigation of development
impact without, at the same time, threatening the viability of the very
schemes that they wish to encourage? In order to address this question, we
need first to consider the nature of development viability.

Development viability

In the last 10 years, development viability and its assessment have become
important aspects of the UK planning system (Coleman et al., 2013; Crosby
et al., 2013; McAllister et al., 2013). Development appraisals and viabil-
ity models underpin negotiations between developers and LPAs over spe-
cific sites. Such analyses also inform policy concerning land allocations,
affordable housing, planning obligations and the Community Infrastructure
Levy (CIL). The first formal mention of the provision of ‘financial infor-
mation’ was in Circular 05/2005 (ODPM, 2005) and related to the deter-
mination of levels of affordable housing (McAllister et al., 2013, p. 496).
Subsequently, Planning Policy Statement (PPS) 12: Local Spatial Planning
(DCLG, 2008) required viability to be considered as part of the evidence base
of core strategies and other development plan documents; and then PPS3:
Housing (DCLG, 2010) stipulated that the economic viability of affordable
housing targets must be assessed (Coleman et al., 2013). The significance of
financial considerations in planning was reinforced by the National Plan-
ning Policy Framework (DCLG, 2012).

Pursuing sustainable development requires careful attention to viability
and costs … [developments] should not be subject to such a scale of obli-
gations and policy burdens that their ability to be developed viably is
threatened. To ensure viability, the costs of any requirements likely to
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be applied to development … should … provide competitive returns to
a willing land owner and willing developer to enable the development to
be deliverable. (DCLG, 2012, p. 41, para 173, square brackets added)

The tenor of the evolving treatment of development viability in govern-
ment documents is consistent and is rooted in mainstream economics and
the market paradigm. Unsurprisingly, the property industry’s perspective on
the matter is similar. The RICS (2012) issued guidance on financial viability
for planning purposes that defined it as follows.

An objective financial viability test of the ability of a development project
to meet its costs including the cost of planning obligations, while ensuring
an appropriate Site Value for the landowner and a market risk adjusted
return to the developer in delivering that project. (RICS, 2012, p. 4)

Furthermore

The fundamental issue in considering viability assessments in a town
planning context is whether an otherwise viable development is made
unviable by the extent of planning obligations or other requirements.
(RICS, 2012, p. 10)

The effect of planning requirements on development viability is described
in Figure 5.1, which echoes the representations of the RICS (2012, p. 9,
Figure 1; p. 11, Figure 2) and Crosby et al. (2013, p. 8, Figure 1).

Where a scheme is not affected by planning obligations or CIL (Figure 5.1a),
the market value of the land is the residual remaining after the develop-
ment costs and the developer’s return have been subtracted from the capital
value of the scheme. In turn, the market value of the site is made up of

Capital value of
development

Developer’s return

Development costs

Development value

Current use value

Market value of land

Reduced
capital
value

Planning
policy

impact

Higher
development
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(b) With POs
      and/or CIL
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 example
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Figure 5.1 The financial structure of development.
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the value of the land in its existing use (such as agriculture, in the case
of green field development) and the uplift in value attributable to develop-
ment (e.g. for housing). The development value of the land is retained by the
landowner and provides the financial incentive for the land to be released.
However, planning policies may impose additional costs on a development
(Figure 5.1b) through planning obligations or CIL.1 Interestingly, the RICS
(2012, p. 9, Figure 1) also includes in this account other planning require-
ments that would often be covered by planning conditions, such as design
standards and sustainability measures.

The impact of planning policy is to reduce the residual or market value
of the land. If the uplift in land value is still sufficient to persuade the
landowner to sell the site, then development will occur. In some circum-
stances this will not be the case. Planning requirements may reduce capital
values; for example, through the allocation of part of a site for affordable
housing rather than market housing (Figure 5.1c). Alternatively, the cost
of developing some land – such as a brownfield site, especially if it is
contaminated – may be higher than usual (Figure 5.1d). In both instances,
the development value may be so reduced that it does not offer an adequate
incentive for the landowner to sell the site. In the first two examples
development is viable; in the second two it is not.

Consideration of the definition and treatment of viability and planning and
its impact – and the way that these frame the above analysis – is instruc-
tive. First, there is the claim that such definitions are ‘objective’. Then there
is the characterisation of planning as a system that imposes ‘obligations’
and ‘burdens’ on the developer. It is therefore axiomatic that the key issue
is whether planning requirements make ‘otherwise viable’ developments
‘unviable’. Such logic ignores the political economy of land and property
development, and the way this has changed.

As we have seen in earlier chapters, capital values are underpinned by
the demand for accommodation of a growing economy and society. Devel-
opment is enabled and further value is created by the provision of off-site
infrastructure, facilities and services. Yet further value is created (e.g. by
reducing negative externalities) and development is permitted by the plan-
ning system. The retention of the uplift in land value by the landowner is the
price paid for a functioning land market. Until the onset of privatisation, the
bulk of public infrastructure, facilities and services was directly supplied by
the state and funded by a mix of direct taxation and user charges. Now such

1Planning and related policies, such as building regulations, impose other costs on development.
For example, by requiring certain minimum standards for construction, the use of particular
building materials, the provision of landscaping and so on. These also affect (increase) develop-
ment value by enhancing the quality of development. In addition, there are the wider costs and
benefits of planning. Restrictions on the supply of land for housing will raise its price, while
the separation of incompatible uses will raise property values. Attention here focuses on the
financial impact of planning obligations and CIL on development projects.
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goods and services, whether supplied by public/arms-length bodies or pri-
vate providers, are funded predominantly through charges on the consumers
of them. The quid pro quo is lower levels of direct taxes on individuals and
companies.

The ‘objectivity’ of the definition of viability is selective. In what sense
is a development that cannot bear the cost of necessary off-site infrastruc-
ture, facilities and services ‘otherwise viable’? Why are arrangements to fund
the required facilities through planning obligations and/or CIL a ‘burden’
on development? The shift in the fiscal regime has increased the market
nature of the land and property market. If landowners are not willing to bear
a greater share of the costs of off-site infrastructure provision by accepting
lower residual land values, then there will be less development. Alterna-
tively, if development that is served by inadequate infrastructure goes ahead,
it will function less effectively and have a lower capital value. In the latter
case, the landowner and the developer are transferring (some of) the cost of
infrastructure onto building owners and occupiers through lower standards
relative to price. Clearly, the argument turns on the size of inducement nec-
essary to persuade landowners to sell land: the threshold land value (TLV,
see Figure 5.1).

Threshold land value

As McAllister et al. (2013, p. 504) point out, the commonly accepted test
of viability is ‘…whether at a given level of planning obligations and/or
CIL, the residual land value is higher than what has become increasingly
known as Threshold Land Value (TLV)’. The Homes and Communities
Agency (HCA) has defined TLV as ‘… the value required for the land to
come forward for development … ’ (HCA, 2010, p. 8, cited in McAllister
et al., 2103, p. 504). But the identification or estimation of TLV, whether
generally or for specific sites, is beset with empirical, theoretical or political
problems. The use of market evidence of land transactions indicates the
value at which land has been released for development. However, using
such data to establish TLV involves circular logic because the effect of
planning obligations is already incorporated in the land price (HCA, 2010;
Crosby et al., 2013; McAllister et al., 2013).

Crosby et al. (2013) and McAllister et al. (2013) make the following argu-
ment on the issue. There is no robust empirical evidence of the size of the
uplift required to bring land onto the market. The wide variation in the char-
acter of landowners, of sites and of market conditions makes impracticable
the identification of a single point at which land would be released. In these
circumstances, Government guidance on the broad principles that might
be followed by policy may help. For example, landowners may be expected
to receive a premium of a certain percentage of the existing use value of the
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land or of the uplift in land value. Perhaps not surprisingly, the RICS takes
a different view.

There must, however, be a ‘boundary’ placed on the effect on land, to
reflect new policy or the burden of CIL charge, in terms of restricting any
reduction so that it does not go below what land would willingly transact
at in order to provide a competitive return to a willing landowner. (RICS,
2012, p. 16, para 3.3.6)

This would place a floor rather than a ceiling on the TLV but gives no
indication of what a competitive return would be, other than by comparison
with other land market transactions. This serves to entrench historic prices
for land (McAllister et al., 2013, p. 504). The matter remains unresolved.

Development appraisal

When decisions are made about whether or not to proceed with develop-
ment, they are informed, inter alia, by development appraisals. These assess-
ments of the financial structure and profitability of proposed development
projects include estimates of development value and cost, the impact of plan-
ning obligations and CIL on both, and the implications for residual land value
and viability. They therefore offer particular insights into the way that the
issues raised by these economic instruments of planning are addressed in
practice. To obtain these insights, we need first to consider the market con-
text of development appraisal.

Property development within the wider property market

The property market consists of a set of inter-linked sub-markets (Keogh,
1994; DiPasquale and Wheaton, 1996; see Figure 5.2). The market for the use
of space (the occupier market) is related to the asset (or investment) market
for property ownership. Markets for owner-occupied space combine these
two aspects of demand and internalise the tensions between them. In equi-
librium, with a stock of space, S, and demand for space, D, rent, R, will be
determined in the occupier market (Figure 5.2: 1). In the investment market
(Figure 5.2: 2) asset prices (values), P, are derived by the application of the
capitalisation rate (yield) to the rent. The yield is represented by the slope of
Y (the rent-to-price ratio). Note that a steeper slope (a higher capitalisation
rate) will reduce the price, that is, yields are inversely related to capital val-
ues. Investors are willing to accept a lower initial return on (i.e. pay a higher
price for) property with high potential for rental and/or capital growth and a
low risk of this potential not being fulfilled.
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Figure 5.2 Property development within the wider property market.
Source: Dipasquale, Denise; Wheaton, William C., Urban Economics and Real Estate Markets, 1st

Edition, @1996, p. 17. Reprinted by permission of Pearson Education, Inc.

In the development market, the relation between prices (capital values)
and the development cost schedule, DC (Figure 5.2: 3), will determine the
volume of new construction, C, that occurs in any period. Development
costs have three main elements: construction costs, a return sufficient to
compensate the developer for effort and risk, and land costs (with the min-
imum determined by the TLV). The slope of the DC curve implies that
development costs increase with the level of development (e.g. because con-
tractors raise tender prices in the face of higher demand for their services).
For a given price, P, an amount of construction, C, will be viable because ‘…
lower levels of construction would lead to excess profits, whereas higher
levels would be unprofitable’2 (Di Pasquale and Wheaton, 1996, p. 9). The
impact that new construction, C, has upon the stock of buildings, S, will be
affected by the depreciation rate, 𝛿, in the property market (Figure 5.2: 4). As
buildings become physically and functionally obsolescent they are removed
from the stock. In equilibrium, new construction will match depreciation,
maintaining a constant stock, S.

Change in any part of the property market will result in adjustments else-
where that will (or may eventually) result in a new equilibrium. Consider
the development market that is our focus. If the development cost schedule
in a particular property market is higher – for example, because of higher
construction costs related to a brownfield site, or higher charges or taxes
on development, or more restrictive or demanding planning or building reg-
ulations – this will also result in a lower volume of viable development

2Assuming a competitive market.
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and new construction, producing a smaller building stock (see grey/dashed
lines) and higher rents or prices for accommodation. Beneficial shifts in these
variables – for example, those arising from lower company taxation, or gov-
ernment grants for brown field development, or a reduction in TLV – would
have the opposite effects.

The development market provides the link between the occupier and
investment markets (or the owner-occupied market) and the building stock.
It balances the demand for property with the cost of its production to
determine the amount and type of accommodation that is supplied. This
‘balancing act’ is incorporated in the process of development appraisal, to
which we now turn.

Development appraisal

A developer will assess the problems and potentials that are offered by a
site. He or she will examine the technical feasibility of development, cov-
ering site constraints related to topography, geology and so on; its politi-
cal and legal feasibility, allowing for planning constraints, ownership issues
and so on; its design feasibility and the effectiveness with which a scheme
may meet users’ requirements; and its economic feasibility, whether the
scheme offers a return that is a sufficient compensation for the risk and effort
involved in its development.

The economic appraisal of a development proposal can be divided into
two broad stages: market appraisal and financial appraisal. The purpose
of the market appraisal is to establish the nature of the property market
at a particular time, for a particular development, in a particular location.
The developer needs to establish whether there is an unsatisfied demand
for the proposed scheme. Assuming that such a demand exists, the devel-
oper will then undertake a financial appraisal of the scheme to assess its
viability.

The basic method used to assess the financial viability of a proposed devel-
opment is the residual valuation. This is based on the simple assumption
that if the value of a finished scheme exceeds the cost of its development by
a margin sufficient to leave the developer with an appropriate risk-adjusted
return and the landowner with an uplift in land value sufficient to persuade
her or him to sell the site, then development will occur. That is

Gross Development Value – Development Costs = Residual

Where the developer’s minimum return can be estimated, the amount avail-
able to purchase the site may be calculated (the land value residual).

Gross Development Value – (Construction Costs + Developer’s Profit)

= Maximum Price for Land
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Where the purchase price of the site can be estimated, the amount of the
developer’s profit may be calculated (the profit residual).

Gross Development Value – (Construction Costs + Land Costs)

= Developer’s Profit

The land value and profit residuals account for the vast majority of the
applications of the residual method of valuation. Occasionally, the equation
may be used in alternative forms to indicate the minimum value of the
scheme that is needed to cover construction cost, land costs and developer’s
profit; or to establish a construction cost ceiling for a scheme, once its value,
site cost and developer’s profit have been estimated. Following the main for-
mulation above, the two crucial stages in assessing the financial viability of
a scheme are the calculations of its value and its cost. An example of a land
value residual is presented below to illustrate the application of the method.
It is based on a fictional scheme and uses generalised secondary data. The
results should, therefore, be treated as broadly indicative of empirical cir-
cumstances.

Estimating the residual value of a residential development site

A house builder is considering the purchase of a greenfield site of 2 ha in an
edge-of-town location in the outer South East of England. A scheme of 80
houses with 2–3 bedrooms (40 dwellings per hectare) would match both the
character of local demand and the requirements of the LPA. The developer
estimates that it would take 6 months from the date of site purchase to begin
construction, 2 years to complete construction (the optimum sale rate in
this locale is an estimated 10 units per quarter) and a further 9 months to
complete all sales, giving a total development period of 3 years and 3 months.
A profit of 15% of the value of the scheme would be considered a reasonable
risk-adjusted return. The developer must estimate the maximum price he or
she may offer for the site.

The starting point for this exercise is an assessment of the project’s
viability assuming (unrealistically) that there are no affordable housing
requirements or other planning obligations or development contributions
to be met or made in relation to the site. The developer expects the houses
to sell for a total value of £16m (see Figure 5.3, lines 1–6). Construction
costs – covering building costs, site works, professional fees and other
costs – amount to £7.786m (lines 10–31). The developer must pay interest
on the debt raised to cover these costs. In order to do so he or she assumes
that construction costs are evenly spread through the building contract
period so that half the borrowings are drawn down half way through the
period. Consequently, finance costs (at 7%) are calculated on half the
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21
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19

DEVELOPMENT VALUE

DEVELOPMENT COSTS

Total development value

Total development costs

Building Costs

Site works

Professional fees

Other costs

Developer contributions

Total construction costs

Finance costs

Marketing and sales

DEVELOPER’S PROFIT

Developer’s profit on development value @ 15%

RESIDUAL LAND VALUE

Residual value of land

Number of
units

Number of
units

Number of
units

Area per
unit (sq. m.)

Area per
unit (sq. m.)

Area per
unit (sq. m.)

Selling price
per unit

Price per
sq. m.

Total
proceeds2/3 bed houses

2/3 bed houses

Private/market

Private/market

Social/affordable

Social/affordable

80

80

80

80

80

80

0

0

0

0

£200 000

£68 000 £5 440 000

£5 440 000

£1 360 000

£850 000

£136 000

£3 427 952

£2 400 000

£9 104 748

£179 967

£3 607 919

£887 333

£4 495 252

£320 000

£998 748

£434 652

£564 096

£7 786 000

£850

£0

£0

£0

£0

£0
£0 per unit
£0 per sq. m.

£2500 £16 000 000

£16 000 000
£0

£0

Total building costs

Cost
per unit

Cost per
sq. m.

Total
costs

Site preparation, roads, parking, landscaping etc @ 25% of building costs

Architect, QS, project manager etc @ 12.5% of building costs + site works

Planning fees, building regulations, etc @ 2% of building costs + site works

Residual (including finance on land + acquisition costs)

Finance on land + acquisition costs for development period @ 7%

Residual (including acquisition costs)

Acquisition costs @ 5.25% of acquisition price

0.8026

Agents fees, marketing costs, etc @ 2% of value of private/market units

Total finance costs

On half the total construction costs for building contract period @ 7% pa.

On total construction costs + finance for post-contract period @ 7% pa.

Total
costs

Total area
sq. m.
6400

Figure 5.3 Example of simple land value residual.
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construction costs for 2 years (line 34). To this must be added interest on
the total construction costs and the accumulated finance costs at physical
completion for the post-contract or disposal period of 9 months (line 35),
giving overall finance costs of £0.999m (line 36). Marketing and sales costs
of £0.320m (line 39) are payable at the end of the development period. The
total development costs of the project are £9.105m (line 41).

The developer’s profit of 15% of the project’s value is £2.4m (line 45).
When this and the development costs are subtracted from the development
value, a residual of £4.495m remains (line 49). Allowance must then be made
for financing the outlay on the site for the development period (£0.887m;
line 50) and for site acquisition costs (£0.180m; line 52). The estimated resid-
ual value of the site is, therefore, £3.428m (line 53).

Current development appraisal and valuation texts (e.g. Havard, 2008;
Syms, 2002; Wyatt, 2007) identify some problems with the simple residual
method of valuation, of which the most important is its failure adequately
to deal with time. This manifests itself in three main ways. Firstly it is
the normal practice to use current costs and values to estimate the current
residual. But costs and values will vary over the development period, so
should no attempt be made to forecast their behaviour? Secondly, the
impact of the temporal pattern of costs upon debt interest can only be
crudely approximated through the use of the ‘half rule of thumb’ (line 34,
above). In practice, construction costs follow an ‘S’ curve and the point of
inflection is unlikely to occur half way through the building contract period.
This leads to the under-estimation of finance costs where those costs are
‘front-loaded’, and to their over-estimation where they are ‘back-loaded’.
Thirdly, the simple residual assumes that all sales income is received at
the end of the development period and that is when the developer’s profit
is realised. Consequently, the method cannot deal adequately with phased
projects, where disposals occur part of the way through the development
period. Housing developments typify such projects.

In order to address these problems, a cash-flow version of the resid-
ual valuation was developed. Figure 5.4 describes the application of the
period-by-period variant of this method to the example project. It is
assumed that costs and revenues are incurred and received quarterly in
arrears (Wyatt, 2007). It will be evident that the approach allows the timing
of development activities to be addressed more accurately. Some modest
preliminary works occur in the pre-contract period (lines 10–12, Q2) and
marketing begins as soon as the site is purchased (line 14, Q1). Building costs
(line 8) increase from Q3 to Q5 and tail off between Q10 and Q12 – that
is, into the post-contract or disposal period – to ensure that 10 units are
completed in each of quarters Q6–Q13, when their sale occurs (line 4).
The developer’s profit is realised in Q13 (line 15). Interest is calculated
on the capital outstanding in the previous quarter (lines 18–19) at 1.71%
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1 Pre-contract period Building contract period

2 ITEM Q1 Q2 Q3 Q4 Q5 Q6 Q7

3 Residential sales
4 Private/market £0 £0 £0 £0 £0 £2 000 000 £2 000 000

5 Social/affordable £0 £0 £0 £0 £0 £0 £0

6 Total income £0 £0 £0 £0 £0 £2 000 000 £2 000 000

7 Building costs
8 Private/market £0 £0 £226 848 £453 152 £680 000 £680 000 £680 000

9 Social/affordable £0£0 £0 £0 £0 £0 £0

10 Site works £0 £136 000 £136 000 £136 000 £136 000 £136 000 £136 000

11 Professional fees £0 £85 000 £85 000 £85 000 £85 000 £85 000 £85 000

12 Othercosts £13 600 £13 600 £13 600 £13 600 £13 600 £13 600

13 Developer contributions £0 £0 £0 £0 £0 £0

14 Marketing and sales £16 000 £16 000 £16 000 £32 000 £32 000 £32 000

15 Developer's profit

£0

£0

£16 000

£0 £0 £0 £0 £0 £0 £0

16 Total outgoings £16 000 £250 600 £477 448 £703 752 £946 600 £946 600 £946 600

17 NET CASHFLOW -£16 000 -£250 600 -£477 448 -£703 752 -£946 600 £1 053 400 £1 053 400

18 Cap. outstanding (Qn-1) 0 -£16 000 -£266 873 -£748 873 -£1 465 400 -£2 436 998 -£1 425 169

19 Quarterly interest on 18 0 -£273 -£4552 -£12 775 -£24 998 -£41 572 -£24 311

20 Cap. outstanding (Qn) -£16 000 -£266 873 -£748 873 -£1 465 400 -£2 436 998 -£1 425 169 -£396 081

21

22 Finance rate (% p.a.) 7.00%

23 Quarterly equivalent (%) 1.71%

24

25

Post-contract/disposal period All

Q8 Q9 Q10 Q11 Q12 Q13 TOTALS

£2 000 000 £2 000 000 £2 000 000 £2 000 000 £2 000 000 £2 000 000 £16 000 000

£0 £0 £0 £0 £0 £0 £0

£2 000 000 £2 000 000 £2 000 000 £2 000 000 £2 000 000 £2 000 000 £16 000 000

£680 000 £680 000 £680 000 £453 152 £226 848 £0 £5 440 000

£0 £0 £0 £0 £0 £0 £0

£136 000 £136 000 £136 000 £136 000 £0 £0 £1 360 000

£85 000 £85 000 £85 000 £85 000 £0 £0 £850 000

£13 600 £13 600 £13 600 £13 600 £0 £0 £136 000

£0 £0 £0 £0 £0 £0 £0

£32 000 £32 000 £32 000 £32 000 £32 000 £0 £320 000

£0 £0 £0 £0 £0 £2 400 000 £2 400 000

£946 600 £946 600 £946 600 £719 752 £258 848 £2 400 000 £10 506 000

£1 053 400 £1 053 400 £1 053 400 £1 280 248 £1 741 152 -£400 000 £5 494 000

£144 500

-£396 081 £650 563 £1 715 061 £2 797 717 £4 125 690 £5 937 220

-£6757 £11 098 £29 256 £47 725 £70 378 £101 280

£650 563 £1 715 061 £2 797 717 £4 125 690 £5 937 220 £5 638 500

Residual on disposal (including finance on land+  acquisition costs) £5 638 500

PV £1 for 13 quarters @ 1.71% 0.8026 £1 113 003

Residual on commencement (including acquisition costs) £4 525 498

Acquisition costs @ 5.25% of acquisition price £225 737

Residual value of land £4 299 76026

Figure 5.4 Example of basic cash-flow land value residual.
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per quarter (equivalent to 7% per annum) to give the cumulative capital
outstanding per quarter (line 20).

The phasing of the project has had a major impact on its financial per-
formance – an impact that could not be captured by the simple residual.
Sales income, resulting in a positive net quarterly cash-flow, is received
from Q6 onwards. The capital outstanding becomes positive in Q8. Con-
sequently, interest payments (Q2–Q8) become interest earnings (Q9–Q13),
and the latter exceed the former by £0.145m. The difference in the estimated
finance costs/earnings – related to the net cash-flow arising from construc-
tion costs and house sales – between the simple residual (–£0.999m) and the
cash-flow residual (+£0.145m) is £1.143m. This difference accounts for the
much higher residual produced by the cash-flow appraisal (£5.639m, line 22)
than by the simple residual (£4.495m, Figure 5.3, line 49). However, the
higher finance costs related to the purchase of the more valuable site should
be noted (£1.11m, compared with £0.887m). The practical consequence is
that, because of its shortcomings, the simple residual significantly underes-
timates the residual value of the project site (£3.428m, compared to £4.3m,
line 26). This may result in the developer being outbid for the site by a com-
petitor.

Both normatively (see, e.g. Syms, 2002, p. 157; Wyatt, 2007, p. 329) and
in practice, appraisals often ignore interest earnings on positive periodic
cash-flows. The effect is to increase finance costs and, therefore, to reduce
the residual value of the site (to £4.102m for the example project). This is not
the only instance where the application of the cash-flow version of devel-
opment appraisal does not follow the tenets of investment evaluation and
capital budgeting theory (see Brown and Matysiak, 2000 and the more recent
and detailed critiques of Coleman et al., 2013 and Crosby et al., 2013). First,
the developer’s return is specified as a lump sum profit to be taken at the end
of the project. This makes such profit time-invariant. Whatever the length
of the development period, the profit remains a fixed proportion of develop-
ment costs or value. An amount receivable in 2 years’ time is more certain
than the same amount (in present value terms) receivable in 3 years’ time.
The return on the latter project should be higher, to reflect the additional
risk involved.

Second, the simple and cash-flow residuals assume that projects will be
entirely funded by debt, ignoring the potential for leverage. Furthermore,
the discount rate used is the cost of borrowing (the interest rate) rather than
the return available on similar alternative investments (i.e. a risk-adjusted
rate of return). ‘There is little direct connection between the rate at which
[a] company can borrow and the appropriate discount rate to be applied to a
particular project’ (Coleman et al., 2013, p. 150, square brackets added). For
example, a large developer with a good track record and substantial assets
with which to secure a loan will be able to borrow money at a significantly
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lower rate of interest than a small company with limited experience and
few assets. The above residuals would indicate that the former would make
a higher profit on the same project than the latter because of the difference
in their costs of capital, not because of any difference in the character and
riskiness of the project. The analysis of the project’s performance should be
separate from the assessment of how best to finance it (see below).

The theoretical shortcomings of simple and cash-flow residuals arise
from the rigid format of the former and the practical application of the
latter. There are other problems with development appraisal that arise from
empirical and structural sources. The first relates to the complexity and
heterogeneity of the subjects of appraisals. They incorporate a wide range of
different inputs, each of which may vary significantly. For example, even on
a greenfield site, unusual ground conditions may necessitate special – and
more costly – foundations, leading to an increase in building costs. The
second relates to the residual nature of the calculation, where the output,
the developer’s return or the land value, is the difference between two much
larger inputs, the cost and the value of the project. In these circumstances,
changes in either or both inputs – or important elements of them – will
produce much larger relative changes in the output. To take a simple
example, consider a project with a cost of 100 and a value of 120 that
produces a profit on cost of 20 (20%). If the development cost increases
by 5 (5%) and the value does not change, the profit will be reduced to 15
(15% of the original cost and 14.3% of the new, higher cost). In other words,
the rate of profit has fallen by 25%, a reduction that is five times greater
than the change in the cost. Such gearing indicates that the developer’s
return (or the residual land value) is sensitive to relatively modest changes
in development costs and values. In the case of the example project, a 10%
change in the sale price of the houses would result in a 25% change in the
residual value of the land (a gearing of 2.5), while a 10% change in building
costs would change the land value by 15% (a gearing of 1.5).

The impact of changes in each project variable upon the residual land
value is crucial from the developer’s point of view. Once the site has been
purchased, the land value is fixed, so any subsequent departure from the esti-
mated value of each variable will affect the return on the project. Developers
assess the risk of the outcome being other than expected by undertaking sen-
sitivity analysis (as above) and – because in the real world, changes in the
variables do not take place in isolation but occur simultaneously – scenario
and/or probability analysis to explore alternative out-turns (e.g. if prices fall
and costs increase by 10% the residual land value falls by 40% or £2.47m).

This assessment of the potential level and volatility of returns underpins
the calculation of the required, risk-adjusted rate of return (the discount rate)
for the project. Brown and Matysiak (2000) argue for the use of CAPM for
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this purpose.3 This approach has been criticised for the assumptions that it
makes but is still widely used (Levy, 2010). However, its application in the
poorly informed and highly heterogeneous development market is challeng-
ing. Allowing for this, once the discount rate for a development project is
estimated, the decision about whether to proceed with the scheme turns on
the cost of funding to the developer. If the latter is below the discount rate,
then the development will be viable.

Assessing the impact of planning obligations and developer’s
contributions on the viability of development proposals

As the assessment of development viability has become a more important
aspect of planning policy, so more guidance on appraisal has been provided
to LPAs. This guidance is based upon simple residual or basic cash-flow
methods of valuation. Consequently, ‘… the incorporation of flawed
assumptions in development appraisal modelling is pervasive … in the
UK planning system … ’ (Coleman et al., 2013, pp. 161–162). Examples
include the downloadable model of the Homes and Communities Agency
(2010, cited in McAllister et al., 2013), the Three Dragons Toolkit (Cole-
man et al., 2013) and the Planning Advisory Service (2011) handbook on the
assessment of viability. While these circumstances are not ideal, the high
levels of input uncertainty that affect development proposals lead Coleman
et al. (2013, p. 163) to observe that ‘… the use of poorly theorised, overly
simplified development appraisal models may have limited implications
for the robustness of appraisal outputs.’ Therefore, this chapter explores the
impact of planning obligations and developer’s contributions on the viability
of development through the application of the basic cash-flow residual (as
described in Figure 5.4). In addition, the analysis adopts the standard practice
of accounting only for finance costs and not for interest earnings (see earlier).

The effects of two requirements are examined (Figure 5.5). The first is an
obligation to provide 35% of the units on the example site in the form of
affordable housing. To simplify exposition, it is assumed that the physical
form of the units is unchanged and that the developer builds the affordable
units and transfers them to a housing association at the appropriate price.
This has the effect of reducing the development value of the scheme by

3The capital asset pricing model (CAPM) takes the form E(rp) = rf + 𝛽p[E(rm) – rf], where: E(rp)
= expected rate of return for project; rf = risk free rate of return; E(rm) = expected market rate
of return; 𝛽p = market risk of project. The expected rate of return for the project is the combi-
nation of the expected rate of return on other similar investments in the subject market and
an adjustment reflecting the degree to which the project return is expected to be more or less
volatile than the market return.
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Planning Obligation: Affordable Housing
Number of

2/3 bed houses units

Area per

unit (sq. m.)

Selling price

per unit

Price per

sq. m.

Total

proceeds

Private/market 52 80 £200 000 £2500 £10 400 000

Social/affordable 28 80 £126 000 £1575 £3 528 000

Total development value £13 928 000

1 Pre-contract period Building contract period

2 ITEM Q1 Q2 Q3 Q4 Q5 Q6

3 Residential sales
4 Private/market £0 £0 £0 £0 £0 £1 300 000

5 Social/affordable £0 £0 £0 £0 £0 £441 000

6 Total income £0 £0 £0 £0 £0 £1 741 000

7 Building costs
8 Private/market £0 £0 £147 451 £294 549 £442 000 £442 000

9 Social/affordable £0£0 £79 397 £158 603 £238 000 £238 000

10 Site works £0 £136 000 £136 000 £136 000 £136 000 £136 000

11 Professional fees £0 £85 000 £85 000 £85 000 £85 000 £85 000

12 Other costs £13 600 £13 600 £13 600 £13 600 £13 600

13 Developer contributions £0 £33 360 £66 640 £100 000 £100 000

14 Marketing and sales £10 400 £10 400 £10 400 £20 800 £20 800

15 Developer's profit

£0

£0

£10 400

£0 £0 £0 £0 £0 £0

16 Total outgoings £10 400 £245 000 £505 208 £764 792 £1 035 400 £1 035 400

17 NET CASHFLOW -£10 400 -£245 000 -£505 208 -£764 792 -£1 035 400 £705 600

18 Cap. outstanding (Qn-1) 0 -£10 400 -£255 577 -£765 145 -£1 542 989 -£2 604 711

19 Quarterly interest on 18 0 -£177 -£4360 -£13 052 -£26 321 -£44 433

20 Cap. outstanding (Qn) -£10 400 -£255 577 -£765 145 -£1 542 989 -£2 604 711 -£1 943 543

21

22 Finance rate (% p.a.) 7.00%

23 Quarterly equivalent (%) 1.71%

24

25

80 80 6400

All

Q7 Q8 Q9 Q10 Q11 Q12 Q13

£1 300 000 £10 400 000

£441 000 £3 528 000

£1 741 000 £13 928 000

£442 000 £442 000 £442 000 £442 000 £294 549 £147 451 £0 £3 536 000

£238 000 £238 000 £238 000 £238 000 £158 603 £79 397 £0 £1 904 000

£136 000 £136 000 £136 000 £136 000 £136 000 £0 £0 £1 360 000

£85 000 £85 000 £85 000 £85 000 £85 000 £0 £0 £850 000

£13 600 £13 600 £13 600 £13 600 £13 600 £0 £0 £136 000

£100 000 £100 000 £100 000 £100 000 £66 640 £33 360 £0 £800 000

£20 800 £20 800 £20 800 £20 800 £20 800 £20 800 £0 £208 000

£0 £0 £0 £0 £0 £0 £2 089 200 £2 089 200

£1 035 400 £1 035 400 £1 035 400 £775 192 £281 008 £2 089 200 £10 883 200

£705 600 £705 600 £705 600 £965 808 £1 459 992 -£348 200 £3 044 800

-£1 943 543

£108 403

£108 403 £814 003 £1 779 811 £3 239 803

£0 £0 £0 £0

£814 003 £1 779 811 £3 239 803 £2 891 603

Developer contributions: CIL
Number of

units

Area per

unit (sq. m.)

Total area

sq. m.

Total

costs£0 per unit

£125 per sq. m. £800 000

Post-contract/disposal period

TOTALS

£1 300 000£1 300 000

£441 000£441 000

£1 300 000£1 300 000 £1 300 000£1 300 000 £1 300 000£1 300 000 £1 300 000£1 300 000 £1 300 000£1 300 000

£441 000£441 000 £441 000£441 000 £441 000£441 000 £441 000£441 000 £441 000£441 000

£1 741 000£1 741 000 £1 741 000£1 741 000 £1 741 000£1 741 000 £1 741 000£1 741 000 £1 741 000£1 741 000 £1 741 000£1 741 000

£1 035 400£1 035 400

£705 600£705 600

-£1 271 097 -£587 180

-£33 154 -£21 683 -£10 016 -£153 197

-£1 271 097 -£587 180

Residual on disposal (including finance on land + acquisition costs) £2 891 603

PV £1 for 13 quarters @ 1.71% 0.8026 £570 783

Residual on commencement (including acquisition costs) £2 320 820

Acquisition costs @ 5.25% of acquisition price £115 765

Residual value of land £2 205 05526

Figure 5.5 The impact of planning requirements on residual land value.
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12.95% to £13.93m (line 6), with no compensating reduction in construction
costs (lines 8 and 9). However, marketing and sales costs, which relate only
to the market units, are lower (line 14). The developer’s profit (line 15) falls
in absolute terms because of the reduction in the scheme’s value. The second
requirement is to pay CIL at the rate of £125 per m2 of housing floor space
to contribute to the cost of off-site infrastructure. Payments are made in
line with housing construction. They increase construction costs by £0.8m
(line 13) and finance costs by a proportionate amount, extending interest
payments from Q8 to Q9 (line 19).

The outcomes of these changes are presented in Figure 5.6. We first
consider the impact of the affordable housing requirement on the financial
structure of the project. It reduces the development value by 12.95% but,
because of gearing, the residual value of the site falls by 30.87% from £4.10
to £2.84m. The discrete effect of the CIL is more limited. It adds 6.57%
to the development costs, reducing the residual site value by 15.21% to
£3.48m. In combination, affordable housing and CIL reduce the devel-
opment value and increase the development costs, lowering the residual
site value by 46.24% to £2.21m. The impact of these requirements on the
viability of the scheme depends upon the TLV. Clearly, the greater the
reduction is in the residual land value, the more likely it is to be below
the TLV.

The modelling has thus far assumed that the construction and sale of the
market and the affordable housing will proceed in tandem and that the CIL
will be drawn down in parallel with housing starts. This spreads the effect

Policy off AH only CIL only AH & CIL

Developer’s return

Development costs

Developer contributions

Residual land value

£18 000 000

£16 000 000

£14 000 000

£12 000 000

£10 000 000

£8 000 000

£6 000 000

£4 000 000

£2 000 000

£0

Figure 5.6 The impact of planning obligations and CIL on development viability.
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of the planning obligations and CIL over the project. A change in the tim-
ing of these policy imposts will affect the financial structure of the project.
Front-loading will increase finance costs and delay receipt of the higher sales
prices, while back-loading will have the opposite effects. For example, if CIL
is charged upon commencement of the project in Q1 and the affordable hous-
ing is built (sales during Q6–Q8) before the market housing (sales during
Q8–Q13), then the residual land value will be reduced by a further 5.58% to
£2.08m. In contrast, building the market housing (sales Q6–Q11) before the
affordable housing (sales Q11–Q13) and delaying CIL until the completion
of the project (Q13) will increase the residual land value by 1.93% to £2.25m.

Accounting for spatial and temporal variations
in the development market

The inputs to and the outputs from appraisals are specific to individual
projects. These development costs and values vary greatly across space and
over time. Because of gearing, such variations have very significant impacts
on development viability. Modelling gives some indication of the effects.
New house prices range from an average of £331 176 in inner London to
£148 061 in the North (Nationwide Building Society, 2014; see Table 5.1).
The former are 67.64% higher than prices in the South East and the latter
are 25.05% lower, giving a percentage range, around the South East base
figure, of 92.69%. The regional variation in construction costs is smaller.
Compared with the South East, tender prices are 19.64% higher in inner
London and 14.29% lower in the East Midlands and the North West; a
range of 33.93% (Langdon, 2010). If the development value and construction
costs of the example scheme (located in the South East) are adjusted by the

Table 5.1 Regional variation in development values, costs and viability.

New house prices Tender prices
Reduction in residual

land value

Region Q4 2013 % of SE TPI 2010 % of SE By region (%) % of SE

Inner London £331 176 167.64 536 119.64 27.90 60.33

Outer London £272 559 137.97 492 109.82 32.05 69.31

South East £197 552 100.00 448 100.00 46.24 100.00

East Anglia £173 726 87.94 403 89.96 50.13 108.42

South West £202 797 102.65 443 98.88 43.41 93.88

West Midlands £166 934 84.50 394 87.95 52.38 113.29

East Midlands £165 428 83.74 384 85.71 51.11 110.53

North West £161 263 81.63 384 85.71 53.90 116.56

Yorkshire and Humber £156 293 79.11 403 89.96 81.62 176.52

North £148 061 74.95 408 91.07 77.25 167.05

Source: Nationwide Building Society and Davis Langdon.
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Figure 5.7 Trends in new house prices and tender prices (in current prices; Q1 1985 =
100).

Source: Nationwide Building Society and Department of Business Innovation and Skills.

respective regional percentages, the resultant changes in regions’ residual
land values may be estimated.

Broadly, the stronger the housing market is and the higher the house
prices, the smaller is the effect of planning policies on residual land values.
Residual land values are reduced by 27.90% in inner London but by 81.62%
in Yorkshire and Humber. Alternatively, such land values are reduced by
39.67% less in inner London than in the South East and by 76.52% more in
Yorkshire and Humber than in the South East. In other words, the regional
impact of planning obligations and developers’ contributions is regressive.
Furthermore, because the regional variation in commercial property values
is greater than the variation in house prices, the range of regional impacts is
greater in the industrial, office and retail sectors than in the housing market
(Henneberry and Goodchild, 1996; Crosby et al., 2013).

The impact of changes over time in development values and costs may be
assessed in a similar way. Figure 5.7 describes trends in the nominal price
of new houses (Nationwide Building Society, 2014) and the nominal tender
price for new construction (Department for Business, Innovation and Skills,
2014) between 1985 and 2013. As with the regional analysis, the price varies
more than the cost. New house prices peaked in Q4 2007 and troughed in Q2
2009 before recovering to their current levels. Compared with 2013, prices
were 4.86% higher in 2007 and 13.87% lower in 2009, a range of 18.73%. For
the same dates, tender prices were 0.55% lower in 2007 and 7.69% lower in
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2009 than in 2013, a range of 7.14%. To provide an indication of the effect
of these variations on the viability of the example development, its develop-
ment value and construction costs were adjusted by the respective quarters’
percentage changes. Planning policy reduced the residual land value at the
market peak by 42.21% and by 54.82% at the market trough, compared with
46.24% during the recovery. Thus development viability is less affected by
planning obligations and developers’ contributions in periods when the mar-
ket is strong than in times when it is weak; McAllister et al. (2014) report
similar findings.

However, while the above analysis generally holds true, it is partial and
understates both the risks of development and the potential impact of plan-
ning policy on development viability. This is because the modelling follows
the practice of using development costs and values current at the time of
the appraisal (see earlier). But costs and values are changing continually. If
a developer commences a project at the peak of the market cycle, he or she
will be faced with rapidly falling house prices that are not compensated by
more modestly declining building costs (see Figure 5.7). We can model the
effect of this scenario on the case study scheme. Using the development
values and costs extant in Q4 2007 for the Outer South East, the cash-flow
appraisal produces an estimated developer’s profit of £2.52m and a resid-
ual land value of £4.63m (without any planning obligations or CIL). If (i)
we assume that the developer buys the site for £4.63m and (ii) factor in the
changes in house prices and tender prices for the development period (Q4
2007–Q4 2010), then the following occurs. First, the development value falls
from £16.78 to £13.64m (–£3.14m). Second, the development costs fall from
£9.63 to £8.82m (–£0.81m). This is a net reduction of –£2.33m. It must be
met from the developer’s profit. The profit therefore becomes £0.19m – a
reduction of –92.5%. This would not represent a viable return to the devel-
oper.

If we now introduce the illustrative planning obligations and CIL into
the scenario, the following outcomes occur. Their impact on the estimated
viability of the project is to reduce the residual land value from £4.63 to
£2.68m. If the site was purchased for that sum and the actual changes in
house and tender prices are incorporated in the cash-flow appraisal, then
development value will fall from £14.60 to £11.87m, development cost from
£8.94 to £8.39m and the developer’s profit £2.19 to £0.01m (–96%). In these
circumstances, developers would be expected to cease development until
housing demand and prices recovered and/or to attempt to renegotiate plan-
ning requirements to reduce their cost.

What is not often noted is that the reverse scenario applies for schemes
that are started at the trough in the market cycle. If the above analysis
is repeated for a project commencing in Q2 2009, the following are the
outcomes. Where there are no planning policy requirements, the estimated
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developer’s profit is £2.07m and the residual land value is £3.16m. If the
site is purchased for that price, the use of actual house and tender price data
suggests a developer’s profit of £4.76m (an increase of £2.69m or 130%).
If the illustrative planning obligations and CIL are included in the analysis,
the estimated developer’s profit and residual land value are £1.80 million
and £1.43 million, respectively. The former increases to £3.90m if the site
is bought for £1.43m and actual price data are used in the appraisal. In
these circumstances, the scheme is much more profitable – and could bear
significantly higher planning requirements than originally expected. This
serves to emphasise the huge variations in property market conditions and
development viability that exist and, consequently, the similar large varia-
tions in the scope for and impact of planning requirements on development
projects.

Conclusion: addressing the viability dilemma?

The changing political economy of the UK has resulted in major changes in
its fiscal strategies. The balance between direct taxes and indirect taxes/user
charges has shifted significantly towards the latter. In the property sector,
this means that a growing proportion of the costs of development infras-
tructure and of the mitigation of development impact must be met by the
projects that give rise to these costs. The substantial growth in the use of
planning obligations – and especially of affordable housing requirements – is
the main means by which the state has sought to do this. Such an approach
avoids the problems of earlier heroic attempts to deal with the ‘land prob-
lem’ (see Chapter 3). It is pragmatic, rooted in practice and sensitive to local
empirical circumstances. However, it fails to acknowledge the structural
issues at play. Such issues have been highlighted by the wider application
of the concept of economic viability in UK planning policy, particularly in
relation to CIL.

Development values and costs vary widely across space and over time.
The financial structure of development projects and project viability are,
therefore, site specific and volatile. There may be major differences in
viability between adjacent sites, leave alone intra/inter-urban and regional
differences. The use of planning obligations to meet the wider costs of devel-
opment relies on case-by-case treatment. Relatively detailed assessments
of individual schemes allow the latter’s specific characteristics to be taken
into account, even if the appraisals are not theoretically robust. However,
because these are based on current rather than forecast costs and values,
the developer remains exposed to the risk that market circumstances
may change between the finalisation of the planning agreement and the
completion of the development (Crosby et al., 2013; McAllister et al., 2013).
This risk may be addressed by the renegotiation of the agreement.
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The introduction of the CIL raises a new set of issues. It brings more devel-
opment within the charging regime and so increases the potential revenue.
It also avoids the need for negotiation over specified charges, speeding up
the process. However, to do this, things must be simplified. Most LPAs use
a limited number of hypothetical schemes to assess the impact of CIL and
affordable housing requirements on their areas (McAllister et al., 2013). This
focuses on what are considered to be the main development types and sub-
markets in the locale (Crosby et al., 2013). Such an approach follows current
government guidance (DCLG, 2013) that recognises the need to set ‘… dif-
ferential rates [of CIL] as a way of dealing with different levels of economic
viability within the same charging area … ’ (Ibid, p. 10, para 34, square brack-
ets added) but simultaneously urges authorities ‘… to avoid undue complex-
ity, and limit the permutations of different charges that they set … ’ (Ibid, p.
11, para 37).

The result is that a typical CIL charging regime consists of one or two
levels of defined charge by type of development (and often not all types of
development are covered), by one or two sub-areas (see Carpenter, 2013).
These regimes will not reflect the heterogeneity of development conditions
and viability that exist in any area. In addition, to avoid threatening the
viability of various types of development in various locations, CIL income
targets and associated charges tend to be conservative (McAllister et al.,
2013), depressing potential revenue. The relative fixity and uniformity of the
charges results in major differences between the proportionate levies that are
imposed on schemes, with the schemes with the highest value being affected
the least (in a similar way to the inter-regional differences illustrated earlier).

These outcomes are inevitable when a cost-based charge is used to raise
revenue, but its application is constrained by a viability test that does not
allow for the changing political economy. The problems are reinforced
by an approach that incorporates a structural tension between complex
development circumstances and simple, clear CIL charging regimes. The
unfolding UK experience in this regard offers important lessons for other
jurisdictions.
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Introduction

There had been little systematically collected evidence about the use of
planning obligations throughout England1 until very recently when we
conducted the first set of national studies covering incidence, value and
delivery. There had, however, been a number of partial studies, particularly
of the incidence of all obligations and some looking at the use of obligations
to secure affordable housing. They showed how the use of obligations was
limited until the late 1980s but then grew significantly. Before looking
in detail at the most recent studies on the incidence and value of agreed
obligations (Chapter 8 of this volume looks at delivery) we first review this
earlier evidence.

The growth of obligations

One of the earliest studies was undertaken by a legal scholar who had noted
the growing use of bargaining in development control and of planning by
agreement from the 1960s onwards when the property boom of that era

1The abolition in 1968 of the requirement to seek Ministerial approval of agreements meant
that there was no longer a central record of the number of agreements.
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provided a financial context for local planning authorities (LPAs) to suc-
cessfully bargain with developers using the (then) S52 powers of the plan-
ning legislation as well as various local acts. The numbers of agreements
were not large. Records of S52 submissions for Ministerial approval (which
was required before 1968) revealed that 542 agreements had been submit-
ted for approval between 1964 and 1968, the vast majority being approved.
Those refused fell on technical legal, not policy grounds (Jowell, 1977; see
also: Moore and Purdue, 2012). Jowell (1977) additionally surveyed 28% of
English LPAs and found that whilst half had made agreements with commer-
cial developers between April 1974 and September 1975, this was not done
routinely but for selected applications, for example, securing some residen-
tial accommodation as part of an office development, creating public access
or dedicating land for open space within new developments, extinguishing
existing ‘non-conforming’ uses, and securing community buildings (typi-
cally leisure), new infrastructure and commuted payments for off-site car
parking. A later study by Hawke (1981) of all English LPAs found them using
agreements to control aspects of the development process, to regulate occu-
pancy and to secure infrastructure, but the study did not report on incidence.
Henry (1982) found the same pattern when examining the use of agreements
in Wokingham (a LPA in the county of Berkshire). Later Elson (1989) noted a
wider use for securing recreation, open space and other community facilities.

But it was not until a study of England as a whole in the early 1990s
(Grimley, 1992) that we gained insights into the overall incidence of the use
of agreements. This study was done to ascertain whether government advice
about the use of agreements was being followed and to assess the overall
incidence of agreements2 entered into between April 1987 and March 1990
in a stratified sample of English LPAs, including minerals authorities. It
found that although all LPAs used agreements, the incidence was low with
only 0.5% of decisions3 being accompanied by planning agreements, and
in no LPA did the percentage rise to more than 2% in any year between
1987 and 1990. The survey also showed that just over a quarter of all
agreements under negotiation were never concluded. The results confirmed
that the use of agreements had increased because of the increasing scale and
complexity of development in the 1980s together with more constrained
public sector budgets. But it was also due to new policy objectives on
the environment and affordable housing being pursued through planning
agreements. Agreements covered residential development more than others
and were largely to do with regulation and the control of development than
with wider social and economic objectives. No more than 5% addressed

2Excluding S278 highways agreements (see Chapter 4 on S278).
3We have assumed that ‘decisions’ in the study referred to permissions granted not to all
decisions on planning permissions, which of course include refusals for which a planning agree-
ment would not be connected. If decisions include refusal then the proportion of permissions
with agreements would be higher given the refusal rate of applications.
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the latter issues, a finding that was replicated in a study of Cambridgeshire
a decade later (Bunnell, 1995). Infrastructure matters, especially related to
highways, were also important. Significantly (given the general concerns
about transparency and accountability discussed in Chapter 4) only one LPA
kept a formal register of agreements and not all LPAs had formal policies
on obligations (although the numbers who did were increasing).

Later evidence suggested a slow (but not universal) growth in the use
of agreements to achieve wider social and economic objectives, with a
greater range and increasing complexity of obligations being sought on each
site (Healey et al., 1993, 1995). Evidence from five case study LPAs over
the period 1984–1991 showed that, after excluding permissions related
to householder applications,4 1.07% of all major, minor and minerals
permissions had agreements in the period 1984–1991. Although there
was no systematic evidence about the extent to which obligations were
subsequently delivered, in most cases evidence of non-delivery meant that
the permission itself was not implemented because development was aban-
doned or stalled and/or new permissions (and agreements) sought. Whilst
agreements for small-scale developments were not unusual (especially
agricultural dwelling occupancy agreements) most related to ‘large and
complex schemes’ (Ibid, 1993, p. 11). Nearly two-thirds of the agreements
had negative obligations covering matters related to the construction period
(such as lorry movements) or to post-completion arrangements such as
occupancy or opening hours’ restrictions. About 60% had positive obliga-
tions, especially covering residential permissions. These mainly covered
highways, sewerage and drainage, parking and open space obligations and
in only two LPAs were matters related to social policy significant. Given
the later scale of the use of obligations to secure affordable housing (this
chapter), it is noteworthy that there were only two obligations related to
this in all five case study LPAs, with community facilities, recreation and
public transport being more significant than housing obligations.

Healey et al. (1995) remarked how little was known about the use of
obligations and the policy and practices involved, despite the increasing
attention devoted to obligations within government policy and advice and
in other reviews. Indeed they thought it would not be until the late 1990s
that it would be possible to tell whether changes in government policy ‘have
produced a quantum change in the use of agreements or whether policy has
merely consolidated existing practice’ (Healey et al., 1995, p. 113).

In the light of this, the study by Campbell and colleagues (Campbell
et al., 2000, 2001) provides the evidence about what did happen in the
1990s, based upon the results of a postal questionnaire sent to all LPAs and
case studies examining the year ending June 1998. They found that 1.5%
of permissions had an obligation associated with them, that the numbers

4These mainly cover minor extensions to existing dwellings.
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appeared to have grown by 40% since 1993 and that there were about 4000
agreements made annually in England. The study showed, not surprisingly,
that 17.7% of all major permissions had agreements, compared with only
1.7% of minor permissions, and that this rose to 25.8% of major residential
permissions.5 Overall, a larger proportion of permissions had agreements
in southern than in northern England. As well as highlighting an increased
use of obligations, Campbell and colleagues also noted a widening of the
types of obligations. Restrictions of use and related matters involved 45% of
obligations; 26% involved on-site capital works (19% by direct provision);
46% involved off-site capital works (19% by direct provision) and 32%
involved the provision of facilities or services (10% by direct provision).
With the exception of on-site capital works, developers made financial
payments to perform the majority of their obligations. The findings showed
how obligations were increasingly being used to secure general benefits for
local communities and not just to address on- and off-site infrastructure and
restrictions related to proposed developments. Campbell and colleagues also
noted how many of the financial payments were paid into aggregate local
authority funds, not restricted accounts for the obligations concerned. This
was for two reasons. First, financial payments were more appropriate for
minor permissions as they had to be aggregated with payments from other
permissions to finance a facility or service. Second, because the payments
were for services or facilities not directly connected to the permissions they
took on some of the character of impact fees.

Campbell et al. (2000) also showed that LPAs were formalising obliga-
tions policy in their development plans, with 85% of LPAs having such
formal policies in place and 45% also having supplementary planning
guidance. Policy covered the use of obligations both to address impacts and
to remove barriers to development and to secure wider economic and social
contributions, including for affordable housing, public transport, and social
and community facilities. These policies were supported by supplementary
planning guidance in just under half the LPAs.

Following on from Campbell et al. were four studies commissioned by
the Department for Communities and Local Government (DCLG) designed
to collect detailed data on the incidence and value of planning obligations
(Crook et al., 2006a, 2008, 2010; University of Reading et al., 2014). The
evidence from the three studies of England in the 2000s (see below), together
with the previous studies discussed above and the latest study of the period
2011–2012 (also see below) shows that the proportion of all non-householder
permissions accompanied by a planning agreement peaked at just over 7% in
2007–2008 and then fell back after the global financial crisis (see Figure 6.1).

5Major permissions cover residential developments of 10 dwellings or more (or more than 0.5
hectares) and commercial floorspace of 1000 m2 or more or a 1 ha site area.
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Figure 6.1 Percentage of all non-householder planning permissions that were accom-
panied by S106 planning agreements 1987–2011.
Note: 2011 percentage computed from data in a report by University of Reading et al. (2014) and
DCLG Planning Applications statistics.
Source: Crook et al. (2006a, 2008, 2010).
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Figure 6.2 Value of residential land with planning permission in England and Wales
outside London.
Source: Valuation Office Agency.

The increase in the 2000s was due to, in particular, the boom in house
prices, residential development activity and development values during
that period which allowed LPAs to negotiate contributions for affordable
housing on a significant scale as well as associated infrastructure. The
buoyancy of the property market, especially the housebuilding market, is
illustrated in Figure 6.2, which shows the price of residential land with
planning permission outside London, showing separately the per hectare
price of 0.5 ha of suburban land, bulk residential land (2 ha) and for flats.
It shows just how dramatic the increase was after the year 2000 but also
the fall after the Global Financial Crisis after 2007. Published data is not
available after 2009 but published indices have been made available and
indicate that prices stabilised after January 2009 until 2011 after which
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no data at all is available. Figure 6.3 shows how the number of planning
permissions for housing development also rose over this period including
those for minor developments (less than 10 dwellings) rising from just under
35 000 to 45 000 over the years 1999–2000 to 2007–2008 at a time when
permission for larger developments fell.

Methods for measuring the incidence and calculating the value
of planning obligations in England

The four studies commissioned by DCLG delivered evidence gathered
primarily from survey data collected from English LPAs. The first three
studies were conducted by the authors and colleagues for the years
2003–2004, 2005–2006 and 2007–2008 and the fourth was undertaken
by the University of Reading and the Three Dragons Consultancy for
2011–2012. Questions within the surveys evolved over the four studies and
although new questions were added the methodologies for assessing the
incidence and value of planning obligations, including affordable housing,
allow a direct comparison of outcomes across the four study periods. The
studies not only recorded the number of planning agreements but also
placed a value on these agreements to calculate the total value of planning
obligations in England for the first time.

Planning agreements are complex and often delivered over a number of
years. This makes data collection problematic. The solution implemented
was to collect information on the value of planning agreements agreed
(signed) within the study year. Although not all planning agreements signed
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are actually delivered as, for example, developments granted planning
permission are not always ‘built out’ (see Chapter 8), the agreed figure is
more reliable than trying to estimate the value of contributions delivered
over a number of years.

The original 2003–2004 survey was designed through extensive pilot
work, including a review of hundreds of planning agreements. Although a
single planning agreement attached to a planning permission may contain
a single planning obligation, the vast majority contain multiple planning
obligations covering a range of different contributions. From this initial
work, a typology of planning obligations was developed and is shown in
Table 6.1 consisting of six broad obligations split into various sub-headings.

The pilot research identified two broad types of obligation: direct payment
obligations and in-kind obligations. Direct payment obligations are finan-
cial payments specified in a planning agreement and paid directly to the
LPA, for example, a sum of money towards the provision of education facil-
ities. In-kind obligations are specified works undertaken by the developer.
The LPA receives no direct payment but there is a benefit derived from the
works, for example, improvements to the local road network or a new school
classroom.

Information about direct payments was relatively easy to collect with
some LPAs recording details of agreed contributions (and payments made)
within electronic databases or, if they did not, they were able to refer to
the planning agreement where the sum was specified. The surveys were
thus able to collect data on direct payment obligations for all planning
agreements signed in a study year. Each payment under a specific typology
heading was then summed to calculate the total direct payment per
obligation within the LPA.

Given the survey did not achieve a 100% response rate6 a method of
calculating the total value of planning obligations in England for a given year
was established. The typology of planning obligations formed the basis of
data collection within the survey and also enabled the calculation of average
values for each obligation type within the typology. This average was applied
in two ways: first to calculate the value of in-kind obligations and second
to ‘gross up’ the survey figure to calculate the total value of planning obli-
gations in England for a given year. Rather than apply an average number of
agreements and obligation value to each local authority throughout England,
we adopted a typology for local authorities where it was assumed that LPAs
within the typology would generate roughly similar obligation numbers and
values, being within areas of similar demographic and social characteristics.

6The response to the survey improved over the course of the three studies (31%, 36% and
43%) for two reasons. First, LPAs understood the importance of the information and there was
high-level support for the research and second, LPAs got better at recording planning agreement
information within electronic databases making the retrieval of relevant information much
easier. Response rates were not published for the 2011–2012 study.
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Table 6.1 A typology of planning obligations.

Obligation type Obligation details

Affordable housing (a) On-site provision of various tenures: social rented, shared
ownership, key worker, etc. Units developed and transferred to RSL:
revenue from transfer depends upon agreement

(b) Off-site provision: development and transfer of units on another site
owned by the developer/landowner

(c) On-site provision of land only: land transferred to a RSL or LA for
free or at a rate below the market value

(d) Off-site provision of land only
(e) Commuted sum: payment of a sum in lieu of actual provision of units
(f) Other affordable housing contributions

Open space and the
environment

(a) Provision of open space either within a development or as a direct
payment to the LA
Landscaping. General environmental improvements

(b) Ecology and nature conservation, countryside management and
community forests

(c) Allotments
(d) Sport facilities: sport fields, clubhouses, etc.

Transport and travel
schemes

(a) Traffic/highway works, temporary or permanent
(b) Traffic management/calming
(c) Parking: management or parking restrictions, car restrictions and car

free areas, provision of parking areas
(d) Green transport/travel plans
(e) Public and local transport improvements
(f) Pedestrian crossings, pedestrianisation and street lighting
(g) Provision or improvement of footpaths or pathways etc.
(h) Cycle routes, management, safety

Community works
and leisure

(a) Community centres: construction, funding, improvement, etc.
(b) Community/cultural/public art
(c) Town centre improvement/management
(d) Library, museum and theatre works/funding
(e) Childcare/crèche facilities, provision and funding
(f) Public toilets
(g) Opening hours or noise restrictions
(h) Health services: Community healthcare, construction of surgeries,

etc, healthcare funding
(i) CCTV and security measures
(j) Waste and recycling facilities
(k) Religious worship facilities
(l) Employment and training
(m) Local regeneration initiatives

Education (a) Schools: development or funding for education at all levels: nursery,
primary, secondary, higher, etc.

Other (a) Legal Fees
(b) Restrictions on use

Source: Crook et al. (2006a, 2008, 2010).
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The degree of similarity between local authorities was established on
the basis of an existing general purpose classification developed by Vickers
for the Office of National Statistics (Vickers et al., 2003). This typology
created groups of local authorities similar in terms of the characteristics
of their residents, reflecting the urban/rural character and socio-economic
profile of the local authorities. The first three studies adopted an amended
version of this typology consisting of six local authority families allowing
for variability between authorities of different types in the analysis.

The six local authority families were as follows:

1. Established urban centres (30 LPAs) – former (mainly) northern and mid-
lands manufacturing authorities, many undergoing significant regenera-
tion and diversification.

2. Urban England (46 LPAs) – old mining and heavy manufacturing towns,
regional centres and some young and vibrant cities.

3. Rural Towns (119 LPAs) – coastal towns and covering the main towns
outside the above two families and also towns that are neither wholly
urban nor rural.

4. Rural England (57 LPAs) – less densely populated but geographically
extensive authorities.

5. Prosperous Britain (76 LPAs) – those areas in England that are in the
commuter belts of the major cities and smaller historic cities. This was
renamed Commuter Belt in the 2011–12 study.

6. Urban London (26 LPAs) – including many of the London Boroughs and
some of their satellites.

The ‘grossing up’ method used the average value for each direct payment
obligation to calculate the value of in-kind obligations making a necessary
assumption that the extent of the work carried out by a developer was equiv-
alent to the payment made to the LPA to carry out similar work. Therefore,
if the average value of a direct payment provision of open space obligation
derived from the survey within the Rural Towns family was £50 000 and
there were 10 in-kind obligations within Rural Town LPAs then the value
would be £500 000.

Second, to ‘gross up’ the direct payment and in-kind obligations from the
survey to calculate a total value for England it was necessary to assume that
survey respondents within one of the six families were representative of
the whole family population. For example, if 50% of all local authorities
categorised as Rural Towns responded to the survey then to calculate the
total value of open space obligations within that family we took the total
value of the subject obligation, say £1m, and multiplied the figure by 1/0.5.
This method was repeated for all individual obligation types within all local
authority families. As a check for accuracy, the method was repeated using
Regions as the base for the grossing up exercise. The difference was 1.5%.

Estimating the value of affordable housing obligations agreed was dealt
with separately because contributions are dominated by in-kind obligations,
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that is, the provision of dwellings by developers. A comparable method was
used across the first three studies with a slightly different approach adopted
for the 2011–2012 study. Data from the Department of Communities and
Local Government’s (DCLG) Housing Strategy Statistical Appendix (HSSA)
were used to provide information on the number and tenure of affordable
dwellings agreed by LPAs in each of the study years. An affordable dwelling’s
tenure and level of government subsidy have a direct impact on the finan-
cial contribution made by developers/landowners to deliver that affordable
unit. The lower the subsidy available the higher the contribution required
in terms of land or construction costs to make the affordable units viable for
a registered social landlord.

The method used to value affordable housing outcomes combined the
number of dwelling units agreed with the funding mechanism to calcu-
late the developer subsidy required to deliver different unit tenures. The
developer subsidy stems from the land contribution and any discount on
the cost of constructing the units. Data on land values and house prices
for each local authority were used to calculate the subsidy on an authority
by authority basis. The contributions were then collated to generate an
overall figure for the value of affordable housing in England with figures
also presented by region and local authority family.

The 2005–2006 and 2007–2008 studies used additional data to slightly
refine the original methodology adopted in 2003–2004 and utilised the
following data:

• The number of affordable units agreed through the planning system (HSSA
data Section N) for each LPA.

• The number of affordable units completed through the planning system
(HSSA data Section N) for each LPA to generate subsidy patterns.

• Affordable units include social rented, intermediate rented, local author-
ity, shared ownership and ‘other’ tenures.

• HSSA data on the number of units funded through the Housing Corpo-
ration’s and (its successor body the Homes and Communities Agency)
National Affordable Housing Program, developer contributions and a mix-
ture of the two.

• Financial contributions (commuted sums) for delivered affordable housing
and direct payment survey data for agreed affordable housing.

• Residential and industrial land prices for each local authority from the
Valuation Office Agency (VOA).

• Median price of a three-bedroom house from Land Registry data.
• Cost of constructing a typical affordable unit.

The valuation methodology made a number of necessary assumptions.
These assumptions were valid for the original study given the evidence
gathered by the authors and colleagues from other work undertaken at the
same time (e.g. Crook et al., 2002; Whitehead et al., 2005). Retaining these
assumptions ensured that the results for the other two studies were directly
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comparable. One major assumption is the availability of public subsidy, at
the time this was Social Housing Grant (SHG). If there is no public subsidy
available then this increases the amount of developer subsidy required to
enable the units to fall within the cost boundaries imposed on registered
social landlords (these are mainly housing associations). Where subsidy is
available to bring costs within limits then contributions are lower.

The HSSA provided data for each LPA on the number of units in each
tenure. Social rented units with no public subsidy deliver the maximum con-
tribution. First, the land contribution for rented units with no subsidy was
calculated. This included the number of hectares of land necessary to deliver
the agreed number of affordable units at the specified density, assumed to be
40–50 units per hectare, multiplied by the residential land value per hectare
for each LPA area. For example, an authority negotiates 100 units with devel-
opers in S106 agreements. Assuming a density of 50 units per hectare this is 2
ha of land at, say, £3m/ha giving a land contribution of £6m. It was assumed
for rented units with no public funding that 80% of the land is transferred
for free making the actual contribution £4.8m (i.e. 80% of £6m). A contri-
bution of 20% of the total cost of construction of each affordable unit was
assumed for rented units with no subsidy. This is an assumption to balance
out units transferred for free, units transferred at cost and units transferred
at a discount on cost. For example 10 units with a 20% cost subsidy would
be a contribution of £220 000.

For rented units with subsidy (i.e. SHG) it was assumed that the subsidy
helped fund a proportion of land purchase; 25% of the total land contribution
for rented units with a subsidy was transferred for free, therefore producing
a much smaller contribution than for units receiving no subsidy. There was
also calculated a 10% construction cost contribution from developers for
these units. For shared ownership units with public funding it was assumed
that the land was purchased from the developer and the units are transferred
at cost so there is no direct developer contribution.

For shared ownership with no funding it is assumed that there was a 60%
free land contribution (lower than the 80% for rented units). For every 1 ha of
land transferred for shared ownership units not funded by subsidy, 60% was
transferred for free. For other units where the tenure was unknown, contribu-
tions were based on a 20% discount on the median price of a three-bedroom
house in the LPA area. There were only a small number of units falling
into this category. This was used to ensure consistency with the significant
discounted open market value tenure that was prevalent in the 2003–2004
study.

Actual direct financial contributions to an LPA in lieu of units were added
to the total using the values recorded in the HSSA data. The HSSA data also
provided information on the amount of free/discounted land transferred to
the local authority again in lieu of units. This was valued using VOA data
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and added to the total. The method was consistent across all three initial
studies permitting a direct comparison of the value of affordable housing
agreed.

The 2011–2012 study (University of Reading and Three Dragons, 2014)
adopted a different approach due to changes in the HSSA data and new afford-
able tenures being introduced. Instead cost and market value approaches
were used to estimate value with data gathered relating to house prices; land
values; constructions costs per square metre and assumptions were made in
regard to residential densities; dwelling sizes and values paid for units by a
registered provider assuming no subsidy.

The values reported in the remainder of this chapter are nominal values
for the years in which the agreements and obligations were entered into.

The number of obligations in England

Table 6.2 describes the proportion of housing permissions with a planning
agreement attached. As noted in the introduction the proportion grew
rapidly in the 2000s largely as a result of increasing land values from 1.7%
in 1998 to 7.2% in 2007–2008. The 2014 study did not publish comparable
figures but from the data published on the number of agreements (Tables 6.3
and 6.4 below), we can infer that the percentage in 2011–12 would have
dropped significantly from the peak of 7.2% in 2007–2008. In 2007–2008,
over half of all major residential developments (those with 10 dwellings or
more) had a planning agreement attached, double the rate of 1998. Although
agreements cover only a small proportion of all permissions they cover the
largest. In 2007–2008, for example, there were agreements on almost all the
largest housing permissions: 96% of those with more than 1000 dwellings (a
few of these very large sites were in LPA ownership and contributions were
‘extracted’ by sale agreements and not S106 agreements). They also covered
90% of those with 100 to 999 dwellings, as well as 80% of those with
16 to 99 dwellings. In all these size bands the proportions of permissions
with agreements had increased since 2005–2006 (Crook et al., 2010).
The evidence showed that in the early 2000s LPAs tended to deal only
with the largest sites, especially in southern England. In later years, this
focus was maintained but LPAs increasingly struck agreements on smaller
sites including using more standard charges and formulae, especially for
infrastructure and education obligations. Indeed the growth in obligations
of these ‘non-housing’ contributions is closely associated with the increased
proportion of housing permissions covered by agreements.

Table 6.3 refers to the average number of planning agreements per local
authority and shows that there are significant differences in frequency by
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Table 6.2 Proportions of dwelling developments with planning agreements attached.

2003/04 2005/06 2007/08

Dwellings – major developments 40.0 47.7 50.9
Dwellings – minor developments 9.2 7.2 9.4
All dwelling developments 13.9 13.5 14.4
Percentage of all permissions with agreements 6.9 6.4 7.2

Source: Crook et al. (2006a, 2008, 2010).

Table 6.3 Average number of planning agreements per local authority.

2003/04 2005/06 2007/08 2011/12

Established urban centres 13.8 25.5 25 14.7
Prosperous Britain/Commuter Belt 33.9 28.3 27.6 25.6
Rural England 26.9 13.8 36.2 15.4
Rural Towns 15.1 17.1 12.9 18.3
Urban England 19.3 35.1 29.5 21.4
Urban London 25.9 41 47.5 34.6

England 22.5 26.8 29.8 21.7

Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).

Table 6.4 Average number of planning obligations per planning agreement by local
authority family.

2003/04 2005/06 2007/08 2011/12

Established urban centres 1.38 1.99 2.52 1.65
Prosperous Britain/Commuter Belt 1.57 2.8 3.24 2.16
Rural England 1 1.59 3.22 1.62
Rural Towns 1.68 2.28 4.51 2.08
Urban England 1.96 2.5 2.84 1.38
Urban London 1.84 2.26 1.62 3.99

England 1.45 2.44 2.96 2.06

Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).

local authority family. In 2007–2008 there were, on average, nearly 30 plan-
ning agreements per local authority with the highest numbers in London
and Rural England. The 2007–2008 figure showed an increase of almost a
third from 2003–2004 with the 2011–2012 figure demonstrating a fall after
the global financial crisis back to 2003–2004 levels with Rural England and
Established Urban Centres the hardest hit. There is a very strong regional
pattern to the data with regions in the southern half of the country securing
many more agreements than their northern counterparts (Crook et al., 2010).
The number of agreements is closely linked to development activity, proxied
by the number of planning applications. Thus areas with more development
activity, usually those where development is the most profitable, were the
ones securing the most planning agreements.
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A planning agreement may contain a single obligation but usually consists
of a number covering a variety of contributions. Table 6.4 shows the average
number of obligations per agreement by local authority family. This figure
doubled for England over the period 2003–2004 to 2007–2008 (from 1.5 to
3) indicating that local authorities were managing to secure more contribu-
tions from individual planning agreements. Once again there was a big drop
by 2011–2012 after the global financial crisis as LPAs were able to extract
less from the lower development values. Interestingly London had the low-
est number of obligations per agreement until 2011–2012 when there was
a sharp rise. The number of planning obligations per agreement is linked to
both the capacity of the development to deliver contributions and the policy
and negotiation process. Although the number of obligations is important, it
is more a reflection of the practices and processes employed by a LPA rather
than the actual value of contributions secured from a development site.

Tables 6.5 and 6.6 highlight variations in process (see also Chapter 7) by
examining changes to the number of LPAs using dedicated officers and also
the use of standard charging when negotiation contributions. The table cov-
ers the last three studies as data were not collected in 2003–2004. In Lon-
don there were big increases in the proportion of LPAs using a dedicated
officer to negotiate agreements while all London LPAs had a monitoring
officer in 2011–2012. In other families, the use of officers peaked during
the 2007–2008 period where agreement activity was at its highest but even
then only a minority of LPAs employed a dedicated officer to negotiate with
landowners/developers who traditionally employed experienced consultants
within the negotiation process.

The use of standard charging, usually a formula based on calculating a
financial contribution per dwelling or square metre of floorspace, again
peaked in 2007–2008. Standard charging ensured certainty for developers
who knew exactly the contribution required as it was written into local
planning documents. Payments in lieu of the on-site provision of affordable

Table 6.5 Use of an officer(s) dedicated to negotiating or monitoring agreements.

2005/06 2007/08 2011/12

Negotiating
(%)

Monitoring
(%)

Negotiating
(%)

Monitoring
(%)

Negotiating
(%)

Monitoring
(%)

Established
urban centres

8 50 10 70 5 57

Prosperous
Britain

5 65 18 68 12 50

Rural England 20 50 26 76 26 56
Rural Towns 16 79 22 65 27 59
Urban England 29 71 24 81 12 71
Urban London 18 82 31 82 75 100

Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).
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Table 6.6 The percentage of LPAs using standard
charging to secure planning obligations.

2005/06 (%) 2007/08 (%) 2011/12 (%)

Affordable housing 66 62 62
Open space 62 81 79
Community and leisure 21 45 46
Transport and travel 40 57 43
Education 52 75 53

Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).

housing were commonly derived through the use of a formula with the
provision of open space (including ongoing maintenance, etc.) the most
likely obligation to have a formula attached.

Table 6.7 shows the total number of planning obligations per LPA and the
percentage of these that were in kind and not direct financial payments. The
majority of planning obligations are in fact payments to the LPA and the
figures show how the number of direct payment obligations grew rapidly
across the first three study periods, falling back towards 2003–2004 levels
in 2011–2012. Transport and travel and open space were the most com-
mon obligations with affordable housing most likely to be delivered in-kind
usually through on-site dwellings. The number of obligations per author-
ity doubled between 2003–2004 and 2007–2008: a reflection of policy and
practice coupled with the ability of LPAs to extract value from a rising prop-
erty market. The proportion of in-kind obligations generally fell with both
developers and LPAs preferring the certainty of financial sums. In 2007–2008
many authorities were using planning obligations to impose restrictions on
use, noise or parking for example, or to charge administrative fees which
increased the number of other obligations quite significantly.

Table 6.7 Average number of total obligations per LPA by obligation type (proportion
that were in-kind in brackets).

2003/04 2005/06 2007/08 2011/12

Affordable housing 3.8 (82%) 6.5 (86%) 8.5 (89%) 4.3 (79%)
Open space 13.3 (17%) 14.3 (13%) 16.6 (15%) 14.1 (5%)
Transport and travel 11.4 (36%) 16.2 (26%) 17.3 (29%) 11.1 (19%)
Community and leisure 3.9 (23%) 6.9 (12%) 7.4 (19%) 10.2 (10%)
Education 2.6 (4%) 5.3 (2%) 4.6 (0%) 4.1 (0%)
Other∗ 2.7 (85%) 12 (22%) 20.2 (24%) 1.3 (0%)

All 37.8 (34%) 61 (25%) 74.7 (29%) 45.2 (16%)

∗The vast majority of other obligations in 2005–2006 and 2007–2008 were small and used to cover administrative
costs.
Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).
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Affordable housing obligations in England

Due to the predominantly in-kind nature of affordable housing obligations
the four studies dealt, as we saw above, with these obligations differently to
the other obligation types. Before discussing the results from these studies in
more detail we first review previous studies, including those by the authors
of this volume, that looked specifically at how obligations secured afford-
able housing and, in particular, to ascertain the extent to which obligations
secured both land and financial contributions for new affordable homes.

In the 1990s, evidence showed that housing associations secured the
majority of the land they needed from the public sector, especially from
local authorities (but this source of land was drying up), that much of it
was brownfield, that very few, only 9%, of all the sites acquired between,
for example, 1992–1993 and 1994–1995 involved planning obligations,
and that housing associations found it difficult to acquire sites in high
value areas (The Housing Corporation, 1996). This was confirmed by a
1993 study which found that LPAs did not expect planning obligations to
be a major source of new affordable homes, except in areas of major land
release, although in a more buoyant market LPAs might be in the position
to negotiate more contributions (Jackson et al., 1994). Likewise another
study of the same period (Couttie, 1994) confirmed that LPA policies were
poorly developed and that LPAs were often uncertain about the logic of
using planning obligations with the result that developers did not know
what was expected of them, the financial structures were very ad hoc;
there were big gaps between what developers would provide and the public
subsidy available, and there was poor coordination within LPAs between
their housing and planning departments.

Another study, around the same time (Barlow and Chambers, 1992) came
to similar conclusions showing that although by 1991 almost three quarters
of LPAs had been involved in discussions, only a fifth had a planning policy
on affordable housing or had schemes underway (with some implemented)
and that only about 10 000 new affordable homes had been delivered via plan-
ning agreements in the whole of the 1980s, principally on large sites. The low
output was partly because of the downturn in the property market at that
time, continuing concerns about the legitimacy of the policy, problems of
ensuring long-term affordability, and the late involvement of housing associ-
ations in the negotiations. At the time, it was not expected that more would
be secured in the future. The study also found that developers much pre-
ferred to provide what was required through low-cost home ownership than
through social rented housing. In general the land (on average the affordable
elements constituted about a quarter of all dwellings on a site) was in most
cases transferred at a discount on its market value or free. The researchers
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doubted that more than 2000 new affordable homes a year would be secured
through planning obligations in the then property market climate.

A follow-up study carried out in 1993 by the same team (Barlow et al.,
1994) showed that by then seven in ten LPAs had relevant planning policies
for affordable housing and of these three quarters had defined affordable and
affordability, a big advance on the earlier 1991 study. Most left the proportion
of housing on new developments that should be affordable to negotiation,
not spelling it out in their policies, generally seeking a 20% contribution,
primarily in the form of land and not through financial contributions. There
was evidence that more was being successfully negotiated and delivered, that
smaller sites were coming into the ‘frame’ and that LPAs were able to nego-
tiate higher proportions of dwellings on sites as affordable, 28%, than their
20% targets. There was thus a new optimism that output could significantly
improve with perhaps 15 000 new affordable homes being secured each year
by the late 1990s if the private housebuilding market improved, a big advance
on the position even a few years previously.

A later study, based on five case study LPAs, was more cautious (Klein-
man et al., 2000) finding that whilst using planning obligations had become
‘much more common’ (Ibid, p. 36) LPAs were achieving less than the
maximum potential of 30% of new dwellings being affordable. The reasons
included the way obligations made sites unviable, especially in northern
and midlands regions, the competing requirements for obligations, and the
need for public subsidy, especially in more expensive areas, to make what
was provided through obligations genuinely affordable. Although perhaps
15 000 new affordable homes each year might be provided through planning
obligations, this would still require considerable injection of public subsidy.
Another study (Bishop, 2001) found that whilst most (85%) of LPAs had
policies in their local plans by then, the needs assessments underpinning
these were still not well developed and only a minority of LPAs had site
specific policies, although most had policies on thresholds. Moreover, more
than a third did not expect any private sector financial contribution to
affordable homes on S106 sites and where LPAs did require this, there were
a wide range of formulae for calculating what was required, including if
any public subsidy was also to be made available, the latter often appearing
to be very uncertain. Where subsidy was provided the evidence suggested
it increased land prices and where it was not, developers favoured shared
ownership (whilst LPAs wanted social rented housing). The researchers
thought that in general LPA ‘practice is still some way short of the best’
(Ibid, p. 11). They also found varying definitions used for ‘affordable’ and
some ‘confusion’ (Ibid, p. 13) about it, although most were seeking social
rented or shared ownership housing but with a wide range of ways of
ensuring availability in the long term (see also Driver, 1994). In view of
the government’s emphasis on securing on-site provision to help create
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mixed communities nearly half the LPAs in the study accepted commuted
payments, often using the funds to improve the existing housing stock.

To sum up the position in the 1990s, up to 10 000 to 12 000 new afford-
able homes were being secured through S106 with an increase to 15 000 a
year towards the end of the decade. Subsequent studies (Crook et al., 2002,
2006b; Monk et al., 2005, 2006; Crook and Whitehead, 2010) focused much
more on outputs and outcomes. These showed a significant increase in the
number of affordable homes being secured in the 2000s (Figure 6.4) and, as
Chapter 8 shows, also being delivered. This reflected a ‘booming’ property
market, the fact that policies and practices had become ‘bedded down’ more,
and because housing associations were running out of traditional sources of
land for development.

These all provided the context for LPAs to use planning agreements to
extract some of the development value for both affordable housing and for
other obligations. Obligations policies for affordable housing became more
widespread, with 89% of LPAs having policies in place in their local devel-
opment plans by 2001 (Crook et al., 2002). Those that did not were in parts
of England where the need for affordable housing was negligible. The fall in
numbers agreed after 2007–2008 (see Figure 6.4) reflects the impact of the
property crash after the global financial crisis.

In the 2000s housing associations’ traditional sources of land for new
homes were beginning to run out. Traditionally they had relied on public
sector, generally inner city, land including that which had been acquired
by local authorities under slum clearance programmes. This was no longer
widely available and they had to look to other sources, especially in
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Figure 6.4 Number of affordable units granted planning permission in S106 agree-
ments.
Source: Department of Communities and Local Government, HSSA data.
Note: * Figures for the year 2011–12 are estimates
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the private sector and in new locations where they faced higher prices
and competition from the private sector (Monk et al., 2005). Planning
obligations offered them the prospect of access to private market sites
as well as the prospects of some private funding. The latter came from
discounted or ‘free’ land, cash contributions, or a reduction in the price of
dwellings sold to housing associations. The policy default (as we have seen
in Chapter 4) was that the provision is made on the same site as the market
homes so as to create mixed communities.

The number of new affordable homes agreed in England through S106
increased steadily throughout the early and mid-2000s. Much more was
being approved as part of planning permissions in this period than in the
1990s but numbers started to tail off after 2006–2007 as a consequence
of the downturn in the property market. There was also a strong regional
pattern with most (70% or more, depending on the year) of the affordable
homes agreed being in the southern regions. This is not only where need
was (and still is) greatest but also where the property market was most
buoyant and development values were adequate to support obligations. But
the numbers agreed were greater than would have been expected on the
basis of the southern regions’ share of new housing permissions. Detailed
evidence showed that S106 schemes were in the lower value parts of high
status areas (in socio-economic classification terms) or in the higher priced
areas of lower status areas (Crook et al., 2006b). The majority of commuted
payments made by developers and of land they transferred to LPAs for
affordable housing was also in the South East, especially in London itself
(Crook et al., 2002, pp. 6–7).

A range of targets had been set by LPAs (reflecting variations in need)
for affordable housing falling between 10% and 40%, with few having
site-specific targets as well. These targets were higher in southern LPAs
(30% and above) than in other regions (15–30%). On sites where agreements
had been made between 1997 and 2000 an average of 17% of the total
dwellings given permission were affordable, ranging from 22% in the South
East to 11% in the North East. Although most new provision had been
agreed in the regions with the greatest needs, there was no relationship
between needs at the local level and the scale and type of obligations agreed.
This was because there was insufficient land in adopted plans, with many
LPAs having only brownfield sites above the (then) threshold, and because of
the challenges, complexities and outcomes of negotiations (see Chapter 7,
this volume). In larger LPAs in high demand areas planners and their
colleagues became more adept at negotiations and thus became increasingly
successful in achieving their targets. Getting housing associations involved
early in negotiations and improved understanding of the impact of agree-
ments on viability all helped getting successful agreements. Timing was
also important to successfully getting agreement with the whole process
from the start of pre-application discussions to finally concluding a S106
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agreement taking up to 6 years (Crook et al., 2002, pp. 22–23) during which
time the economic and financial circumstances might well change.

In the latter part of the 2000s, this regional and sub-regional pattern
did not change but the types of affordable homes agreed did (Crook et al.,
2006b; Crook and Whitehead, 2010; Crook and Monk, 2011). As the policy
continued to ‘bed down’ a greater percentage of housing permissions had
planning agreements attached to them. As we have already seen (this
chapter) in 2007–2008 almost all sites with permission for 1000 dwellings
or more and 90% of those with 100 to 999 had agreements, as did 80% of all
sites with more than 15 dwellings. Hence almost all above threshold sites
had agreements (Crook et al., 2010). In the early years of the decade, LPAs
tended to focus on larger sites when negotiating agreements but in later
years more agreements were also reached on smaller sites. Agreements per
LPA continued to be higher in southern than in midlands and northern LPAs
but increased more between 2003–2004 and 2007–2008 in the latter two
regions partly reflecting the later increase in development values in those
regions compared with the southern ones and the later implementation of
good practice (Crook et al., 2010).

As LPAs managed to secure more affordable homes on more sites, there
was also a change in the tenure of those that were agreed – and delivered
(see also Chapter 8, this volume) with a greater proportion being shared
ownership rather than social rented. There were seven reasons for this
(Crook and Whitehead, 2010). First, as LPAs pushed for larger numbers on
sites, developers resisted agreeing to more rented homes but acceded to
providing the increase in the form of shared ownership dwellings because
of the lower costs to them since housing associations paid more for these
than for social rented dwellings. Second, developers much preferred shared
ownership since they considered these had less impact on the value of their
market homes being ‘better’ neighbours than social rented tenants, thus
impacting less on viability. Third, much less (or no) public subsidy was
required for shared ownership. Fourth, a range of housing was required to
meet the needs for affordable homes, especially in relation to the needs
of key workers excluded from home ownership in southern regions. Fifth,
increased shared ownership made it possible for housing associations to
make more surpluses as shared owners ‘staircased’ upwards and increased
the share they owned, making it possible to cross-subsidise the rented
provision. Sixth, the drive for increased densities on brownfield sites also
led to more shared ownership as these were generally provided in the form
of smaller units in flats. The seventh reason is that providing a broader
range of affordable tenures contributes to the mixed communities agenda.
For all these reasons the increase in affordable dwellings secured shown in
Figure 6.4 has come much more in shared ownership and other intermediate
dwellings than rented ones, although there was a reversal of this after
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the credit crunch when public subsidy was brought forward to keep the
construction industry going, enabling housing associations to pay higher
prices for social rented homes (and contribute to developers’ cash flows).

The total value of planning obligations agreed in England

We now turn from the incidence of obligations in general and on the provi-
sion of affordable homes to estimate the total value agreed, starting with the
value of affordable housing contributions agreed.

The total value of the affordable housing agreed is shown in Table 6.8. The
value doubled between 2003–2004 and 2007–2008 when it peaked, falling
around 10% by 2011–2012. The increase reflects both the growth in the
number of new affordable homes agreed and in the value of the land and
construction costs contributions made by developers. The different method-
ologies used to estimate value between 2007–2008 and 2011–2012 make
direct comparisons problematic with the drop in the numbers agreed by
one-third equating to only a 10% fall in value (although the values are all
nominal). What can be concluded is that the value of affordable housing
peaked during the strongest period of housing market activity.

Added to the total value of affordable housing obligations is the value of
all other obligations. The average value by obligation type generated by the
survey data was applied to in-kind obligations and ‘grossed up’ using the LPA
typology described above to determine the total value of planning obligations
in England. Table 6.9 shows the average value of direct planning obligations
with the affordable housing figure being payments in lieu of dwellings deliv-
ered on or off site. Again the peak was 2007–2008 with the average value
falling within all obligation types with the exception of transport and travel.
These averages were then used to determine the value of in-kind obligations.
The number of in-kind obligations was identified through the survey and the
average direct payment obligation within each local authority family multi-
plied by the number of in-kind obligations.

Table 6.10 shows the total value of all planning obligations agreed at
the national level. Added to the value of the direct payment, in-kind and

Table 6.8 The nominal
value of all new affordable
homes agreed.

2003/04 £1.2bn
2005/06 £1.9bn
2007/08 £2.6bn
2011/12 £2.3bn

Source: Crook et al. (2006a, 2008,
2010) and the University of Reading
(2014).
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Table 6.9 Average value of direct payment planning
obligations per authority by type of obligation (thousands).

2003/04 2005/06 2007/08 2011/12

Affordable housing £249 £370 £592 £470
Open space £25 £45 £33 £30
Transport and travel £83 £76 £75 £132
Community and leisure £59 £32 £68 £48
Education £117 £84 £162 £154

Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).

Table 6.10 Total value of planning obligations agreed in
England (£ billions).

2003/04 2005/06 2007/08 2011/12

Direct and in-kind obligations £0.70 £0.90 £1.30 £1.10
Land contributions NA £1.0 £0.90 £0.30
Affordable housing £1.20 £1.90 £2.60 £2.30

Total £1.9a £3.70 £4.80 £3.70

Note: (a) Excludes land – data not collected in 2003/2004.
Source: Crook et al. (2006a, 2008, 2010) and the University of Reading (2014).

affordable housing planning obligations is the value of the land transferred
to the LPA for contributions relating to education, transport, open space
and community facilities. Data on direct land contributions was collected
in the survey and the information gathered from responding authorities
‘grossed up’ using the family typology. Land contributions were valued using
Valuation Office Data on the assumption that this land could otherwise
have been used for residential development. Land contributions generated a
considerable addition to the total value of planning obligations, especially in
2005–2006 and 2007–2008 where there were considerable land transfers in
high-value London authorities. Land data were not collected for 2003–2004.

Table 6.10 provides the total value of planning obligations with con-
tributions peaking at £4.8bn in 2007–2008. The year 2011–2012 saw a
considerable drop with the market still recovering from the global financial
crisis and development activity well below that of 2007–2008 and with the
total value of obligations agreed being only three quarters of that agreed
in 2007–2008. Considerable growth in value within the 2000s was caused
by both an increase in development values driven by a buoyant property
market coupled with evolving policy and practice within LPAs. The table
shows that the value of affordable housing agreed was the largest proportion
of the total value agreed, constituting over half in both 2005–2006 and
2007–2008 and over 60% in 2011–2012. The affordable housing contri-
butions were worth £49 000 per dwelling agreed in 2003–2004 rising to
£54 000 per dwelling in 2007–2008. Although only a minority of this
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comprised direct payments to LPAs these were still substantial rising from
£178 000 per LPA in 2003–2004 to £579 000 in 2007–2008. Despite the
significant amounts involved per dwelling agreed, these did not fully remove
the need for public subsidy as well as we shall see below in this chapter.
Of the value of the non-housing obligations in 2007–2008, £235m was
agreed for open space provision, £462m for transport, £193m for community
and leisure facilities, £271m for education facilities and £183m for other
provision including fees for the agreements themselves (for which each LPA
received an average of £25 000 for all agreements). The total sums agreed
in each of the years also far exceeded the total value of development values
captured annually through the various systems of national development
value taxation described in Chapter 3. Because of this, we turn at the end
of this chapter to look at whether the values shown in Table 6.10 were
paid by landowners (and hence a de facto tax on development value) or by
developers’ in reduced profits and by purchasers of the market development
completed on the S106 sites in the form of higher prices.

Planning obligations in Scotland and Wales

Evidence from Scotland and Wales suggested that policy and practice in the
mid-2000s lagged significantly behind that in England. Although policy and
practice in Scotland is similar to that in England, especially in relation to
the policy tests of necessity, planning purpose and reasonableness (Scottish
Government, 2012), the use of agreements in the mid-2000s appeared
much more limited than in England. A specific study of affordable housing
in rural areas found that, although Scotland lagged behind England, the
needs for new affordable homes ranked as a lower priority than pursuing
environmental objectives in both countries (Satsangi and Dunmore, 2003).
However, a more recent study of the years 2004 to 2007 (McMaster et al.,
2008) showed that the use of obligations was on a rising curve and this was
largely associated with major housing developments. Nonetheless, only
1.4% of all non-householder permissions had agreements over the study
years7 (although this rose to 3% for all major development and for minor
housing developments). The value of the obligations secured was only
£159m, significantly less than in England, even allowing for the much lower
development activity, given the smaller size of Scotland compared with
England.8 The most common use of obligations was to secure recreation

7Proportion computed from data in McMaster et al. (2008).
8The mid-year estimate of the population of Scotland in 2007 was 5.1 million; it was
3.0 million for Wales and 51.1 million for England. Source: http://www.ons.gov.uk/ons/
publications/re-reference-tables.html?edition=tcm%3A77-213833 (last accessed 8th October
2014).

http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-213833
http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-213833
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facilities, although the upward trend was for affordable housing. The
largest financial contributions were for transport and the largest in-kind
contributions were for affordable housing, the latter principally being
discounted land. The affordable housing contributions secured 241 new
dwellings and the value of the in-kind and financial contributions accounted
for only a fifth of the value of all obligations, a much lower proportion than
in England, as we have seen. In Scotland a much smaller proportion, 17%, of
major housing permissions had agreements than in England. The evidence
in the report suggests that both policy and practice was less developed then
than in England, explaining the lower level of obligations secured, but that
policy and practice was evolving.

Although planning in Wales is now devolved to the Welsh Government,
the Community Infrastructure Levy is not. The obligations policies set out
by the former Welsh Office before devolution, including the policy tests that
English LPAs were then required to follow (Welsh Office, 1997), have been
maintained and, as in England, since made mandatory. The recent planning
policy statement adopted by the Welsh Government includes those on
affordable housing and the use of obligations to secure these (Welsh Gov-
ernment, 2014; see also Welsh Assembly Government, 2006). The picture
on the use of obligations in the mid-2000s was similar to that in Scotland
with only 3% of non-householder permissions in 2005–2006 having agree-
ments attached to them. Although more major residential permissions had
agreements (28%), this was less than in England at the same time (Rowley
et al., 2007). The value of obligations was between £26m and £31m, less
than 1% of that estimated for England in the same year (£3.7bn), despite
the fact that Wales has a population of 3.0m which, whilst small compared
to England, is still the equivalent of 6% of England’s total population.
Whilst development values in Wales were on average much less than in
England this was not the only factor behind the apparently poorer outcomes
in Wales, because policy (e.g. high site thresholds for requiring affordable
housing contributions) and practice (especially on negotiating agreements
and the use of standard charging) were less well developed than in England.

Rural exceptions schemes

As we saw in Chapter 4, rural exceptions policies (RES) allow planning
authorities to exceptionally give permission to new affordable homes on
sites which would not normally be permitted for any new development
but where permission is exceptionally granted as a means of securing
development value (i.e. low-priced land) for the new homes. Williams et al.
(1991) found that although policies were being put into place, the initial
experience was of schemes involving lengthy and complex processes and
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that the depressed housing market at the time was creating difficulties in
realising the new homes, especially those for low-cost home ownership.
In a later study, Gallent (1997) reported slow progress in securing new
affordable homes in rural areas. This was partly because of the very partial
coverage of adopted and up-to-date development plans and the difficulties
of securing private finance for rural exceptions schemes, although if the
housing market picked up LPAs would be in a stronger position to secure
more homes.

These studies also showed the significance of having a middle person
between those seeking to secure provision and the LPA whose role was to
secure the confidence of local communities in the process, such persons
becoming known as ‘rural housing enablers’, particularly speeding up the
processes in later years of projects. Finding acceptable sites and dealing with
the complexities of ‘signing off’ agreements (especially related to mortgagee
in possession clauses) were major stumbling blocks (Lavis, 1995). There
were particular difficulties in securing RES in villages in greenbelts where
the LPAs concerned did not want such provision, believing it inappropriate
and, even where it was permitted, it took place outside rather than within
villages (Elson et al., 1994).

Who pays for the obligations?

In earlier chapters, we examined if planning obligations could be conceptu-
ally regarded as a de facto tax on development values, negotiated between
LPAs and developers or landowners and hypothecated to help provide
infrastructure and other local needs. Whatever the conceptual arguments,
obligations can only be regarded as a development value tax if the cost of
obligations is reflected in lower development values compared with the
value had there been no obligations. In this section we look at the evidence
about this.

There are at least three (not mutually exclusive) possibilities (Crook et al.,
2002; Crook and Whitehead, 2002): (i) landowners pay in lower land prices
and as long as the same amount of land comes forward this is simply a
financial redistribution from landowners to affordable housing and other
obligations; (ii) developers pay through lower profit margins; if this comes
from increases in land prices after developers have acquired the land, tak-
ing this increase in obligations will not impact on output, but if it comes
from normal profits it could impact on both the market and the affordable
housing provisions as well as the funding of other obligations; and (iii) pur-
chasers of completed developments pay in higher prices. The cross-subsidy
can also come from reducing costs, changing the dwelling mix or increas-
ing densities, changes which all release more funding for cross-subsidy but
which could impact negatively on new or subsequent occupiers. It is also
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possible that development values could fall if the prices for market houses
drop as a consequence of the affordable housing obligation, if long running
negotiations push up developers’ cost, or if planning policies shift the loca-
tions of sites allocated for housing into higher cost or expensive to develop
sites (such as brownfield sites). Finally, as far as ascertaining who pays for
the affordable housing aspects of obligations, the availability of public sub-
sidy complicates matters. Obligations can be a way of ‘stretching’ subsidy,
of acting as an alternative or of changing the mix (type and size) of the afford-
able provision. As we have seen, the latter is now the principal way subsidy
is used but this was not the case in the early 2000s.

There has in fact been much less research on these issues than there has
been on measuring incidence and valuation, identifying good practice in
negotiating obligations, including in assessing viability, and monitoring
delivery. The evidence we have on ‘who pays?’ comes mainly from work
to assess how much of the affordable housing secured is additional to what
would have been provided in the absence of planning obligations. As well as
the negotiating strength of developers in relation to landowners and LPAs,
the type of developer appears to be critical to ‘who pays’. Where agreements
involve large ‘current traders’9, developers who operate nationally (some-
times through regional divisions as is the case with many of the volume
house-builders), and LPAS have clear policies that they consistently imple-
ment, the costs of obligations are generally borne by landowners in lower
prices (Crook et al., 2002). All house-builders rely on networks, including
strong personal contacts within the industry, agents and landowners to
manage risk when acquiring land (Adams et al., 2012). But compared with
smaller developers large firms have the capacity to acquire large land
banks including buying some land without planning permission (so-called
strategic land) on option agreements where they agree to acquire land in the
future, subject to a number of conditions such as achieving planning consent
and then paying a discount on the market value with planning consent,
a price which also takes account of the costs of agreed obligations. Large
firms have the financial and organisational capacity and the skilled staff,
including land agents, town planners and negotiators to do this, something
which takes up a lot of time, with the elapsed time from acquiring an option
to starting building on site being anything from between 10 and 20 years
(Burgess et al., 2014). And even where they buy land with existing consents
(so-called short-term land), for example, from companies trading in land
who will have obtained an outline and fully implementable consent with
a S106 agreement in place (reflected in what they have paid for land), they
will generally seek to amend the consent to maximise their margins and
this may include renegotiating agreements.

9That is companies who buy land and build housing but who do not hold land or own properties
after a site is built out and all properties sold.
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In contrast, smaller developers and house builders operating locally often
do not have the same financial and organisational capacity and although
their local networks may lead them to acquire land that does not come to
the attention of the larger developers they tend to acquire land with planning
consent (or land which has been allocated for development in an adopted
plan) which enables them to get on site quickly (Office of Fair Trading, 2008).
In these circumstances they risk paying land prices which do not take ade-
quate (or any) account of the cost of obligations tied up in a S106 agreement.
Hence they may end up paying for obligations themselves in lower profit
margins or in attempting to pass on the costs in higher prices, which may be
difficult as all house-builders tend to be price takers not price setters, since
most house prices are set in the much larger second-hand market. A review
of competition in the housebuilding industry showed that firms competed
for sales against each other and against existing homes so that, although
some buyers might place a premium on a new home, generally the prices
of existing homes constrain the prices of new ones (Office of Fair Trading,
2008). As Calcutt (2007) showed, an increasing share of new house-building
output has been concentrated in the hands of a few large volume builders
with the top 10 building 44% of new homes in 2006 (and the top 25 building
54%). They also focused more on larger sites (see also Europe Economics,
2014). This suggests that increasing proportions of negotiations and agree-
ments are between LPAs and these large builders such that landowners are
likely therefore, ceteris paribus, to increasingly be the parties paying for obli-
gations.

The detailed evidence about who pays comes from our series of studies
on planning obligations and affordable housing (Crook et al., 2002; Monk
et al., 2005, 2006, 2008; Whitehead et al., 2005). In this context costs were
shared between developer and landowner, housing association debt funding
and reserves contributions, and public subsidy. What exactly have been these
proportions and what determines them has not been easy to discern. There
are a range of factors at play including patterns of land values, what LPA pol-
icy requires in terms of number of units, their type, whether they are rented
or a form of low-cost home ownership and their negotiations with develop-
ers, public subsidy policies, and competition between housing associations
to secure land and housing on S106 sites.

It has been hard to collect a lot of information about specific sites in order
to look at the financial impact of planning obligations on development, com-
pared with what would have happened without the agreement. Partly this is
a matter of participants in developments maintaining the confidentiality of
commercially sensitive information and partly it is a matter of being unable
to examine the ‘counterfactual’, that is, to look at other sites similar in all
respects but where there are no agreements. Hence what follows is drawn
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from three sources of information. First, some analysis has been made of par-
tial data on sites where affordable housing obligations have been part of the
agreement. These have been identified from databases held by the Greater
London Authority and the Homes and Communities Agency and provided
to us on an anonymised basis. Second, we have modelled the residual value
of a small sample of sites in London and elsewhere using both actual data in
London and assumed data for sites elsewhere (i.e. we have used actual mar-
ket prices and construction and all other costs, including financing costs
and developers profits but where this is not available we have used relevant
databases to derive the data needed). The analysis used discounted cash flow
models of the kind described in Chapter 5 of this volume to compute the
residual value, both with and without obligations (see Monk et al., 2008, pp.
22–32 for model descriptions). The third type of information comes from the
large amount of qualitative information gathered both about case study sites
and from participants in focus groups held for a range of research projects.

The conclusion from all these evidences is that in over half the 92 cases we
looked at (Crook et al., 2002; Monk et al., 2005, 2006, 2008; Whitehead et al.,
2005) developers were able to pass costs back to landowners, in a fifth the
developer was also the landowner and in only 1 in 12 cases was the developer
unable to pass all the costs back to landowners because insufficient infor-
mation was available at the time of the transaction. The extent to which
the landowner pays depended on (i) the type of developer and the timing
of land acquisition; (ii) the clarity of LPA policy and the consistency of its
implementation; (iii) levels of demand for completed developments; (iv) the
negotiating skills of the parties involved; (v) the attitude of the LPA to the
questions of ‘who pays?’; and (vi) the availability of subsidy, the competition
between housing associations for completed dwellings and the reserves they
are willing to contribute to secure them.

Some of our modelling was designed to illustrate the impact of different
obligations policies. In one example (using 2007 values and costs) we looked
at the impact of these on brownfield developments and showed that policies
which required developers to sell completed social rented affordable units
(including the land) to housing associations at prices they could afford to
pay from net rents alone (i.e. they received no grants) secured the maximum
financial contributions from developers (Monk et al., 2008). It also showed
that the provision of social rented housing secured larger financial contribu-
tions than shared ownership units because housing associations were able
to pay higher proportions of market values for these than for social rented
dwellings. Providing only free land for affordable units (and also where the
housing association received grant to build the units) made little impact
on viability compared with a site with market units only, suggesting that
bigger financial contributions could be achieved before viability was threat-
ened. And when grant was factored into the modelling, residual land values
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were higher. In terms of viability, the high values of land in alternative
uses in London meant that many affordable housing schemes made develop-
ments unviable. Outside London schemes were viable even with proportions
of up to 40% of new homes being affordable and transferred for nil con-
sideration (in terms of the residual value being at or above a benchmark
price that made land saleable, even with obligations). The evidence also sug-
gested that where housing associations are not involved in the negotiations
leading to agreements, developers subsequently ask them to tender for the
affordable units that the developers have agreed to provide. Unless the S106
agreement specifies the price at which the units can be sold, there is a risk
that competition between associations to acquire additional stock increases
the price paid with a positive impact on developer margins and possibly
land prices (especially where there are overage arrangements within option
agreements).

Some limited evidence from specific schemes of the actual division of
total scheme costs between developers (and landowners), housing associa-
tions and public subsidy, comparing S106 sites with other sites (Whitehead
et al., 2005) shows how very complex the pattern is. Developer contribu-
tions ranged from 21% to 62% and while the highest contribution was for
a scheme where all the affordable units were discounted market sales, there
was no clear pattern with respect to other proportions with some shared
ownership costs having low developer contributions and rented ones having
high developer contributions. Housing association funding ranged from 19%
to 79% of scheme costs, the lowest being for a scheme of social rented hous-
ing and the highest for one of shared ownership. The only schemes with no
public subsidy were those with all dwellings being discounted market sales
or shared ownership units. However, although there was no clear explana-
tion of these variations in who paid the costs of these S106 schemes, the
levels of public subsidy were much higher in new affordable homes secured
on sites with no planning obligations. Examination of scheme files held by
the Housing Corporation suggested that the costs of affordable dwellings
built on S106 sites were related to cost indicators with, for example, subsidy
covering 60% of social rented housing costs in London and 30% for shared
ownership schemes in London.

Hence the evidence showed that whilst there had been some transfer from
public to private funding, some of the affordable housing provision on S106
sites was still being funded by public subsidy. In the early years of the policy
we found that nearly 80% of all dwellings completed between 2000–2001
and 2002–2003 had subsidy (Whitehead et al., 2005). This is somewhat of
a paradox given that the policy was designed to replace public subsidy with
private funding. Our initial work on this (Crook et al., 2002) showed that
what S106 primarily did was to shift the geography of provision more than
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the funding mix. Scheme costs incurred were related to the cost indica-
tors used to provide public subsidy and because these did not vary greatly
with geography (except in London) public subsidy was necessary to help
housing associations acquire land in high value areas where, despite S106
agreements, developer contributions were not sufficient to avoid the need for
some subsidy. Evidence from the costs of land acquisition on S106 sites com-
pared with others suggested this may be the case with higher land costs being
incurred on housing association schemes on S106 sites than on schemes not
on S106 sites in the South East and South West in 2002–2003 (Whitehead
et al., 2005). Hence what developer contributions were doing was to reduce
this high land value sufficiently to enable schemes costs to be contained
within the limits for public subsidy.

We thus concluded that planning obligations led to a substantial number
of new affordable homes being built on S106 sites and in areas where
associations had not built in the past, but that only small proportions
were genuinely additional given the public subsidy needed to bridge the
developer contribution in high value areas and the costs eligible for public
subsidy. Hence the main impact of S106 on affordable housing was to switch
the geography of new supply to high-value areas in the southern regions
with public subsidy and developer contributions opening up such areas to
provision for the first time whilst in northern regions it provided land for
small amounts of low-cost home ownership dwellings (see also Crook et al.,
2002). At the time (2005) we thought only about 2000 of the 12 799 new
dwellings completed on S106 sites in 2002–2003 were genuinely additional.
But that does not mean obligations were not crucial to opening up parts of
the country to affordable housing provision for the first time, areas where
land was generally too expensive for housing associations to acquire even
when public subsidy was available.

Our evidence (Whitehead et al., 2005) also showed that the use of public
subsidy was unrelated to patterns of need, housing costs or development
values but rather to the clarity of LPA policies and the effectiveness of
negotiations (see also Chapter 7, this volume). But it did also show how
policy appeared to be ‘bedding down’ as the years went by with evidence
that the proportion of new affordable housing completions funded fully
or partially by developer contributions had increased from 30% to 48%
between 2000–2001 and 2002–2003, although the proportions that were
wholly funded by contributions, remained small, rising from only 7 to 9%
(Monk et al., 2005). There was also a clear regional pattern to this, with
higher proportions wholly or partially funded by developer contributions in
the southern regions of England (where development values were higher).
For example, the proportions of completions with at least some developer
contributions rose from 25% to 49% in the southern regions but only from
22% to 33% in the three northern regions. As the supply of traditional sites
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where there were no S106 agreements declined, public subsidy was being
increasingly concentrated on S106 sites. However, the evidence also showed
that the proportions of completions where there was no public subsidy at
all were not highest in the southern regions but in some of the northern
and midlands regions with evidence showing that this was a consequence
of clarity about S106 policy on a zero- or low-grants regime, local practice
to implement this by some offices of the Housing Corporation, and a
focus on delivering affordable homes in the form of shared ownership,
which required less or no grant. Paradoxically, the regions with the highest
development values were also those with the lowest proportion of schemes
with no public subsidy. Finally, case study evidence confirmed that devel-
oper contributions appeared to be highest on greenfield sites contributing
between 39% and 46% of total schemes costs depending on the case study.
It also showed that on some brownfield schemes developers simultaneously
provided land and funding for both on-and off site contributions, together
making up the total dwelling LPAs required from the relevant S106 sites
(Monk et al., 2005).

Our evidence also showed, in addition, that achieving numbers was not
always the most important objective for LPAs and the mix (tenures, types
and sizes) was also important especially as a mix emphasising large dwellings
for social renting imposes higher costs on developers than smaller shared
ownership dwellings (Burgess et al., 2007; Monk et al., 2008).

Moreover, we also found that LPAs were not always concerned about
who pays for obligations. For example in terms of affordable housing con-
tributions, many LPAs were simply concerned about securing the numbers
required (and perhaps also tenure, type and size) but how this was financed
was not, they believed, a matter for them, but a matter for landowners,
developers and housing associations. Others, however, were concerned
about it, including those who required affordable dwellings to be provided
to housing association at a price which reflected what associations could
pay out of the net rents without any grant input (Burgess et al., 2007).

Finally, the impact of grants is hard to discern but there is some evidence
that providing grant works through to higher land prices or that it enables
developers to pay higher contributions for other obligations (Monk et al.,
2008; Whitehead et al., 2005). Grant was the key to bridging gaps between
what developers would provide and what housing associations could pay,
especially the higher standards required for affordable compared with
market sale dwellings. But there is also evidence of housing associations
using their reserves where grant was not sufficient or unavailable and that
some were using surpluses from market sales to do this, with a possible
impact on increasing development values. In addition it is not always the
case that shared ownership increases developer contributions, rather that
associations’ reserves contributions increase.
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There is also evidence that, compared with a ‘no obligations’ regime,
market units are more likely to be higher density and smaller (Crook et al.,
2002; Whitehead et al., 2005). The question then arises if it is better to accept
off-site provision because developers with a site full of market housing will
make higher profits leaving a bigger development value which can be used
to fund more provision off site than could be provided on site, provided of
course that the costs of land and construction are similar for the site to be
used for the affordable dwellings and can contribute to mixed communities
(Whitehead et al., 2005). That is not to say that requiring on-site provision
of affordable homes is always negative in terms of development values since
selling the latter to housing associations can have a positive impact on
developers’ cash flow in the early stages of a site, especially in an economic
downturn, and also reduces overall marketing costs.

The evidence thus shows an incomplete and unclear picture. What we can
say is that the clarity and consistency of LPA policy is critical to ‘who pays’
and so is the availability of public subsidy for affordable homes and the bal-
ance between shared ownership and social rented housing within the afford-
able ‘mix’, both grants and shared ownership potentially leaving landowners
with higher prices. The stance a LPA takes on the issue is relevant too and
those who believe that policy should influence funding outcomes especially
by assuming zero grants for the sale of affordable dwellings are more likely
to result in landowners paying. Where, however, LPAs’ policies are unclear
and inconsistently implemented developers can end up paying for at least
some of the obligations themselves. This is especially the case where devel-
opers buy land in the expectation that they will need to provide a particular
bundle of obligations but during negotiations more is asked for (and given
to secure a consent) with the developer being unable to pass the extra costs
back to landowners. Of course during a rising market, this might not mat-
ter if the extra obligations costs are covered by higher than anticipated sales
prices, but in a downturn the costs may have to be absorbed by the developer.
Nor are the costs of negotiating planning obligations trivial. They can be
substantial contributing significantly to developers’ costs whilst the delays
caused by long-running negotiations may make it problematic for developers
to open up new sites in time to meet demand (Burgess et al., 2014).

Conclusions

There has been a very considerable growth in planning obligations in the
last 20 years, especially in England, and substantial funding both in terms of
finance and in-kind contributions has been secured, with over half having
been agreed for new affordable homes. The growth has been possible because
of a buoyant property market as well as the development of obligations
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policy and practice. The available evidence suggests that much of this has
been provided by landowners as developers have mainly been able to pass
the costs back to landowners. As far as affordable housing is concerned, the
developer (and therefore landowner) contributions did not entirely negate
the need for public subsidy but the policy has helped shift the geography of
affordable homes into high-value areas thus contributing also to the mixed
communities agenda. In the most recent years, the downturn in the property
market has inevitably led to fewer obligations being agreed and less value
being secured as a result, but the sums involved are still substantial.
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Spatial Variation in the Incidence and
Value of Planning Obligations
Richard Dunning, Ed Ferrari, and Craig Watkins
Department of Urban Studies and Planning, The University of Sheffield,
UK

Introduction

As Chapter 6 has already demonstrated, the incidence and value of planning
obligations in England has varied greatly across space and over time. The
purpose of this chapter is to explore that variation in the incidence and value
of obligations in different parts of the country and to offer an explanation
for these patterns. This chapter thus seeks to develop an understanding of
the relative importance of the various influences that might theoretically be
expected to impact on both the ability of local planners to secure planning
agreements and the value that might be attached to these.

As the policy framework emerged, as Chapter 4 explained earlier in
this volume, it was widely predicted that there would be a close rela-
tionship between development activity, the buoyancy of local real-estate
markets, including the level and rate of inflation of real-estate prices, and
the planning system’s capacity to capture development value (Bill, 2004;
ODPM, 2004). There was also good reason to believe, based on numerous
academic studies that the skill sets within local planning authorities (LPAs)
might be important (Claydon and Smith, 1997; Campbell et al., 2000).
The discretionary and flexible nature of obligations allow for considerable
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variation in implementation and local practice. The negotiated nature of
contributions means that the emphasis for developing the effectiveness of
policy and practice has been placed on good practice and the enhancement
and dissemination of policy advice (see Chapter 4, this volume; DCLG,
2006a; Audit Commission, 2006a,b; LGA, 2012). Planners are faced with
the tricky task of securing obligations, whilst ensuring that development
remains viable. The wide variation in local market and institutional
contexts means that a ‘one size fits all’ approach would be inappropriate
and ineffective. Consequently, establishing best practice throughout the
country has been a rather drawn-out process of culture change.

The analysis and discussion that follows in this chapter draws primarily
on the quantitative and qualitative evidence collected in national studies
undertaken in 2003–2004, 2005–2006 and 2007–2008 (Crook et al., 2006,
2008, 2010). By tracking trends over time, the research findings serve to
highlight the importance of local systems, processes and practice. The
chapter also refers in places to work by McMaster et al. (2008) that focuses
on planning agreements in Scotland, evidence from Wales compiled by
Rowley et al. (2007), a study for HCA and TSA on affordable housing
delivery (Crook et al., 2011) and recent research undertaken by Oxford
Brookes University for the Joseph Rowntree Foundation that explores the
effectiveness of planning obligations in England (Brownhill et al., 2014).
Taken together, this research base presents a compelling picture of the
importance of local practice and of the need to share good practice to ensure
effective policy implementation. This is an issue picked up again in Chapter
8 of this volume on the delivery of planning obligations.

The chapter has five sections. In the next section, we review the literature
about the relationship between obligations as policy and the practice of
implementation, and its impact on the variation in the number and value of
obligations. We also summarise the evidence about the spatial variation in
the number and value of obligations secured. The section ‘Regional varia-
tions in the value of planning obligations’ uses regression analysis to explore
the relationship between the number and value of obligations secured by
local authorities and a range of authority-level variables including social and
economic indicators, historic and current land and property market trends
and government best practice performance measures. The fourth section
‘Qualitative explanations for spatial variations in planning obligations’
seeks to explain what the models cannot by drawing on qualitative evidence
from policy makers and practitioners. In the last section, we offer some brief
conclusions derived from the research findings and offer some thoughts on
the challenges ahead.
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Defining and disseminating good practice
in planning obligations

Review of earlier evidence

Adopting obligations policies is a necessary but not sufficient condition for
LPAs to get good outcomes. Many agents are involved and market conditions
vary, so that negotiating outcomes becomes a central part of implementing
obligations policies (Ennis, 1997). If all LPAs adopted the same or similar
approaches to negotiating planning obligations (framing policy, conducting
negotiations, addressing viability considerations and drawing up legal agree-
ments), spatial variations in the incidence and value of obligations would
be largely related to market factors and not to policy or practice differences
between LPAs. But in fact, as this chapter shows, there are variations in prac-
tice as well as in market factors and both these factors are needed to explain
the quite large differences in the incidence and value of obligations that exist
(see Bunnell, 1995; Campbell et al., 2000; Claydon and Smith, 1997; Farthing
and Ashley, 2002; Healey et al., 1993 for earlier studies on the relative impact
of market, policies and practices, especially negotiating practices).

Healey et al. (1993), for example, looked at practice in five LPAs noting
that ‘practice was largely ad hoc and variable between local authorities’
and noted that ‘in part the difficulty stems from the absence of government
advice’ (p. 29). They identified six sets of challenges covering (i) little coor-
dination between the many agencies involved; (ii) few attempts to prioritise
the types of contribution sought through obligations; (iii) a wide variety of
approaches to drafting legal agreements; (iv) different resources for conduct-
ing negotiations (noting that LPAs with adopted policy and in strong markets
had advantages in negotiating with developers); (v) arrangements for moni-
toring; and (vi) being accountable to all the parties involved. Campbell et al.
also found that ‘practice… and the reasons underlying their use vary consid-
erably from authority to authority and in some cases from site to site within
a specific authority’ (2000, p. 766). Others found how government guidance
was not always followed but argued that the strength of the property market
meant that developers were often prepared to enter into and conclude nego-
tiations on matters that were outside guidance on what was appropriate in
order to get planning consent (see, e.g. the evidence in Grimley JR Eve, 1992).
A recent international comparison examining England, the Netherlands and
Spain also found positive relationships between having clarity about policy
and required obligations and the amounts secured (Gielen and Tasan-Kok,
2010).
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Of course, determining planning applications is not costless to LPAs,
although many of these costs are now offset by fees paid by applicants
for planning permission and, as we saw in Chapter 6 of this volume, the
specific administrative costs LPAs incur when negotiating and monitoring
planning obligations are to an extent funded by developers as part of their
planning obligations. Moreover, as well as exhorting LPAs to make more
use of planning obligations and institute better practice, governments have
also incentivised them to get policies in place and to agree more planning
permissions for new housing. This was done through a special grant called
the Housing and Planning Delivery Grant and allocated to LPAs by a
formula based upon their adoption of up-to-date plans and of the number
of permissions for new housing (DCLG, 2007). This grant has now been
incorporated into the New Homes Bonus (see Chapter 4, this volume).
Nonetheless, LPAs’ professional staff capacity is not limitless and large
numbers of LPAs, especially smaller authorities, will not have many (if
any) professional staff with significant experience of negotiating planning
obligations. It is not surprising then, as Chapter 6 of this volume has shown,
that LPAs tended to focus their efforts on negotiating obligations on larger
developments.

These spatial variations and inconsistent and ill-developed practices led to
the government and related bodies trying to identify and then disseminate
good practice so as to maximise outcomes. Indeed, one government minister,
upon the publication of some of our own research reported in this volume,
remarked that far more could be achieved if all LPAs took steps to match
the well-performing ones (DCLG, 2006). The government’s desire to ensure
that LPAs secured more obligations was the background to several attempts
to identify and disseminate good practice, principally from the mid-2000s
onwards when systematic evidence showed that performance was patchy
across LPAs. Four key areas became the focus of good practice attention: obli-
gations policy, negotiating practices and skills, understanding viability and
monitoring delivery. It is noteworthy that all these matters had been stud-
ied a decade previously and acknowledged then as key to securing affordable
housing (e.g. see Barlow et al., 1994; Driver, 1994). This suggests that good
practice takes time for innovators to develop and then for adopters to take it
on and embed it as normal practice.

Good practice research and advice

The National Audit Office (2005) specifically examined practice in securing
affordable housing in high-demand areas, finding that planning obligations
were the most complex part of the overall supply chain. It found that
LPAs were implementing government guidance inconsistently (e.g. about
thresholds) and staff often lacked financial and negotiating skills. Planning
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obligations were the cause of most delays in the delivery chain, taking
between 6 and 67 weeks to reach agreements (see also Grimley JR Eve, 1992).
Because the preference of the Housing Corporation (then the government
body providing funding for housing associations) was not to pay grant on
S106 schemes,1 this added to delays because of its impact on sites’ financial
viability. To overcome these and other barriers, the NAO recommended
that LPAs had ‘concordats’ with housing associations and better integrated
their planning and housing departments.

The Audit Commission’s later studies (2006a) also showed wide variations
in obligations outcomes and found that three groups of variables explained
these: (i) market factors, (ii) incomplete or absent formal policies and (iii)
spare capacity in infrastructure making it unnecessary to use obligations to
secure more. It argued that variations were ‘a valid reflection of local or site
circumstances but in others it is due to factors within councils’ control’ (Ibid,
para 21). This explained why, on a hypothetical site and using their existing
policies, some LPAs would have achieved as little as £500 but others as much
as £30 000 per dwelling in obligations. Whilst the LPAs that achieved the
most were in the higher property value areas, there was still wide variety in
outcomes amongst LPAs with similar local property values.

In its advice, the Commission urged LPAs to address the practices that
were under their control: the policy base, the reliability of procedures and the
skills of their staff. LPAs without clear policies left too much to negotiation
and were open to successful challenge from developers. Those with formal
policies achieved better than average outcomes. So too did those where there
was clear council leadership and where policy and delivery were fully inte-
grated into wider council policy. Specific good practices made a difference:
(i) testing viability, (ii) embedding processes, (iii) involving local commu-
nities, (iv) transparency about agreements and delivery, (v) ensuring money
received in obligations payments was spent on the infrastructure identified
in agreements and (vi) keeping abreast of good practice in other LPAs. Its
obligations ‘roadmap’ showed how LPAs could move from circumstances
where there was no clarity about (or unreasonable expectations of) developer
contributions, inconsistency between sites, long processes and uncertain
outcomes to a position where it was ‘easy’ to work out what contributions
were required, and policy was applied consistently and swiftly and with good
audit trails (Audit Commission, 2006b). Contributions need not be uniform
across a whole LPA area. Instead, policy might state what would be required
for most developments (such as greenfield sites in high value areas) but have
lower requirements in those areas where costs and/or requirements might
justify this and a few areas or locations where case-by-case determination

1Zero grant is now the formal policy of the successor body, the Homes and Communities
Agency – see Chapter 4, this volume.
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would be needed, but in the latter cases also setting out the process that
would be involved – to promote certainty (Ibid, p. 13).

The variations identified by the Audit Commission had persisted despite
the earlier dissemination of good practice by the government (DTLR, 2002).
The research underpinning this advice found few examples of good practice
and the recommendations were interestingly labelled ‘towards better prac-
tice’ (Ibid, pp. 105–114) covering a very wide range of matters including:
(i) more consistent definitions of affordable housing, including low-cost
home ownership as well as social rented housing; (ii) better housing
needs assessments, linked to the types of affordable housing required; (iii)
justification of thresholds and targets adopted; (iv) using supplementary
planning guidance to update adopted plans; (v) corporate approaches,
especially the priority given to affordable housing, compared with other
obligations required (e.g. schools, open space, playing fields, etc.); (vi) more
involvement of planning committees in approving key matters and greater
use of model legal agreements; (vii) better understanding of development
economics; (viii) more clarity in requests for, and use of, commuted sums
as alternatives to on-site provision; (ix) ensuring good liaison with housing
associations and making them parties to S106 agreements; and (x) better
monitoring. Interestingly, other research at the same time noted that not
all planners were convinced of the merits of having the clarity provided by
policy in development plans as this could impair their ability to negotiate
contributions successfully (Campbell et al., 2001).

In later advice (DCLG, 2006), the government reiterated the matters that
it and others had already recommended, including: (i) making obligations
‘plan led’ by setting out policy in a development plan or supplementary
planning documents; (ii) ensuring agreements met the government’s five
policy tests; (iii) stating where in-kind or financial contributions were
appropriate (and setting out standards for the former), specifying any phas-
ing and ongoing maintenance payments required; and any proposed pooling
arrangements; (iv) having protocols about LPAs’ processes for negotiations
and making agreements available for public inspection; (v) having skilled
and dedicated staff, especially for negotiations; (vi) using published and
evidence-based formulae and standard charges where appropriate; (vii)
having standard legal agreements; (viii) using independent third parties as
mediators; (ix) monitoring implementation and securing performance bonds
from developers to provide funding in cases of default. Much of this advice
provided more details about the then government’s policy on obligations
set out in a 2005 circular (see Chapter 4, this volume) (ODPM, 2005).

This reiterated much of the earlier advice specifically relating to improv-
ing the delivery of affordable housing which found that more could be
delivered if LPAs worked better corporately both internally and externally,
including better links with their legal services, improved their skills and had
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much greater clarity about obligations policy in their development plans,
including looking at viability issues and ensuring that appropriate detail
was available in supplementary planning guidance (ERM Planning et al.,
2003). In the same vein, advice from the Royal Town Planning Institute and
the Housing Corporation urged planners, private developers and housing
providers (including housing associations) to work better together to resolve
the tensions between them. It suggested that they should do this by adopting
a streamlined approach to implementation, a more inclusive planning and
decision-making process, with much more integration (but also realistic
practice) nurturing more certainty and transparency in the process and
having positive and proactive approaches to development. In particular, it
commended a shared appreciation of development economics and social
costs (Carmona et al., 2001).

But despite this regular reiteration of good practice advice, evidence con-
tinued to show that it was far from universally adopted. For example, studies
commissioned by Inspire East, the Royal Institution of Chartered Surveyors
and the Joseph Rowntree Foundation (Burgess et al., 2007a,b; Monk et al.,
2008a,b) showed that whilst there had been a steady increase in obligations
being secured, policy was far clearer and more robust in some LPAs than in
others. Where policy was clear and formally adopted (and hence evidently
backed by elected members), developers knew what to expect and LPAs
had a stronger basis for negotiations. There were also variations in practice
with few LPAs having model agreements and dedicated teams leading struc-
tured negotiations. In particular, the shopping lists for different obligations
were rarely prioritised, undermining both the clarity developers needed and
negotiations with them. It appeared that this resulted in affordable hous-
ing being squeezed when developers attempted to limit their contributions
during negotiations (Burgess et al., 2007b). It was thus evident that good
practice was far from universal and that many LPAs continued to have dif-
ficulties addressing viability issues in negotiations and also in justifying
needs assessments. Viability issues were becoming an increasing issue when
LPAs sought to increase the proportions of new homes that were affordable
and developers sought to replace the affordable rented homes required with
low-cost home ownership ones instead.

Similarly, a study for the South West office of the Housing Corporation
(Three Dragons et al., 2007) concluded that ‘policies need to be clearer, plan-
ners need better negotiating skills and a better understanding of develop-
ment economics’ (Ibid, para 8). The latter was important because of the
Corporation’s zero grant policy for S106 sites (grant being paid only where
it would increase the rented provision for affordable housing compared with
low-cost home ownership units and/or change the mix and size of afford-
able dwellings). The consultants for this study found big variations in the
amounts of affordable housing expected (as would be likely, given variations
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in needs) but few policies dealt with the funding of provision because plan-
ners lacked an understanding of development economics. As a result, LPAs
in high-value areas were not securing the scale of affordable housing that
development values justified and were also agreeing grant-funded schemes
in such areas.

Thus, despite all the advice that has been disseminated, many LPAs
continued to lack an understanding of development economics, making
negotiations with developers one sided, an increasingly important barrier to
good outcomes when site viability issues became more and more central
to negotiations. This led to the development and use of several ‘tool kits’
to help LPAs assess site viability (e.g. GLA, 2001; GVA Grimley, 2006;
Chapter 5, this volume). These toolkits became even more important when
affordable housing grants became no longer available to housing associa-
tions and of even greater importance during the downturn in development
after 2007 (HCA, 2009) when matters of viability came very much more
to the fore and when clear evidence was needed to defend appeals against
refusals of planning permission which also involved unsuccessfully resolved
S106 agreements (PINS, 2009). In addition, evidence on the value for money
achieved by using planning obligations to secure affordable housing also
fostered the importance of understanding viability issues. This was because
of the risks that grants were unnecessarily being paid for affordable housing
on S106 sites where a zero grant approach would have still left sites viable.
In such cases, grants seeped into funding other obligations and into higher
land values because of their impact on raising development values compared
with a zero grant position (Monk et al., 2005a,b).

Subsequent evidence confirmed that these risks still existed four years
later showing, for example, that affordable housing grants were still being
paid out on S106 sites that had high development values. Calculations sug-
gested that £319m of public funds could be saved each year (in 2008–2009) if
there were better practices within LPAs and in other agencies when assess-
ing site viability and the need for grants on S106 sites, along with consis-
tent application of policy and well-structured negotiations. This evidence
showed the very large number of approaches to setting targets for specific
sites, ranging from simply setting total numbers at one extreme, through to
specifying particular types, as well as numbers of affordable homes, to stat-
ing what developers were expected to provide (such as free or discounted land
or discounts on prices to be paid for the new homes by housing associations)
and finally to explicitly requiring developers to sell the new homes at prices
housing associations could fund from net rents (Tribal Group, 2007).

Partly, this range reflected policy and market differences, but it also
reflected differences in professional cultures amongst planners, some of
whom did not accept that the role of planning was to help secure the
funding as well as the land for new affordable homes. This matches other
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findings about professional cultures in planning for obligations practice;
for example, ethical concerns that seeking obligations might undermine
adopted policies as LPAs sought to maximise contributions. Whilst planners
generally welcomed planning obligations as a means of securing funding for
the vital infrastructure needed to support new development, they did not see
their role as negotiating the funding, rather seeing their role as securing the
funding required and not entering negotiations based on viability and what
could be afforded. If the infrastructure was needed, it should be paid for.
The growth of planning obligations, introducing new ways of funding what
had once been funded from the public purse, had brought a new financial
calculus and market logic into the judgements of planning professionals
with planners having divergent perspectives on this, partly because of the
way planning obligations policy and practice has evolved in an ad hoc way
(Campbell and Henneberry, 2005; see also Campbell et al., 2000).

It was to address these variations in the targets and baselines, to enhance
certainty for developers as to what was required and to help LPAs negotiate
contributions, especially for affordable housing, that the government looked
at how far a national common starting point for negotiations on each site
could help. Research (Monk et al., 2008b) suggested, however, that this
could only have a limited impact because of variations in viability and that
LPAs already successfully used a variety of starting points. These included
specifying the number of affordable dwellings units needed (leaving the
funding arrangements to be negotiated between developers and housing
associations), requiring serviced land to be transferred for nil consideration
and requiring developers to sell completed units at prices reflecting the
discounted net rents housing associations would receive. The latter secured
the biggest financial contributions but also at the risk of making sites
unviable. And LPAs did not only want to secure large numbers of affordable
homes as there were trade-offs to be made between absolute numbers and
specific tenures and the size and types of dwellings with, in particular,
large family dwellings for social rented housing imposing higher costs on
developers than other mixes. Although LPAs did not have the same objec-
tives for all sites (also making common starting points unfeasible), having
clear policies in adopted development plans, supported by all departments
and elected councillors, and having staff with a good understanding of
development economics and good negotiating skills were better keys to
successful outcomes than one common starting point (Ibid, p. 18). Not least
was the importance of ensuring clarity for developers many of whom had to
deal with multiple LPAs (Ibid, p. 19). This was much more important than
having common starting points (Ibid, p. 20).

The economic downturn further reinforced the importance of LPAs having
clear evidence on housing needs and on-site viability so that LPAs could
arrive at levels of contribution that could reasonably be expected, especially
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on sites that were stalled where the possibility of deferring obligations was
being considered (HCA, 2009; Chapter 8 this volume). But regardless of the
stage in the economic cycle, the importance of having evidence on need and
on viability has also been reflected in court decisions. For example, in 2008
the Court of Appeal made it clear in the Blyth case2 that LPAs had to have
policies based on clear evidence on housing need and on economic viability
if their core strategies were to be sound.

Implications of evidence and good practice guides

As we shall see below, there is evidence that practice has improved and led to
the extraction of more development value through setting out clear policies
and adopting good practice. Indeed, some research has pointed to the policy
‘bedding down’ as LPAs began to implement it better and as developers came
to accept it more (Monk et al., 2005b).

We can conceive of each LPA being in one of the four categories (as shown
in Figure 7.1), but their positions changing over time. The ideal position is
in box (b) where LPAs have effective policies and good practice in place. The
worst position is in box (c). Few are likely ever to have been in box (d) where
despite effective policy, LPAs have poor practice. As we show later in the
chapter, over time, many LPAs have, in effect, migrated from box (c) towards
box (b). They did this by moving either directly to (b) after upgrading both
policy and practice or by moving via box (a) after initially upgrading practice
and then finally putting stronger policy into place.

Policy

Weak Strong

Practice

Strong (a) Tactically 

strong; 

strategically 

weak

(b) Tactically 

strong; 

strategically 

strong

Weak (c) Tactically 

weak 

strategically 

weak

(d) Tactically 

weak; 

strategically 

strong

Figure 7.1 Transitions in policy and practice.

2[2008] EWCA Civ 861; [2009] JPL 335.
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A note on Scotland and Wales

Studies of the planning obligations systems in Scotland and in Wales
revealed a very similar picture with considerable variations in incidence,
related to variations in good practice in Scotland (McMaster et al., 2008).
This was also the case in Wales (Rowley et al., 2007), despite earlier efforts
to improve practice such as better working relationships between housing
and planning officials and organisations (see, e.g. Tewdwr-Jones et al., 1998).

Regional variations in the value of planning obligations

Table 7.1 shows the regional variation in the total value of obligations
secured. The need to explore these variations is underscored when we
look at the value of obligations secured with affordable housing and land
contributions stripped out (see Table 7.2). This shows Greater London
performing far less well than might be expected in 2003–2004. It also
shows the South East performing relatively poorly (compared with the
previous period) in 2005–2006, while over the same period development
value capture in Yorkshire and Humber improves dramatically. It seems
unlikely that the volatility in these values can be explained by changes in
the economy or real estate market activity and/or shifts in property values.
Rather there would appear to be quite significant differences between LPAs
that are unrelated to these contextual factors.

Figures 7.2 and 7.3 shed some further light on the extent and nature of the
spatial variations in the use of obligations in England. These figures break

Table 7.1 Total Value of planning obligations (including affordable

housing and land contributions).

Region 2003–2004 2005–2006 2007–2008

North East £22m £38m £42m

North West £71m £77m £340m

Yorkshire and Humber £54m £137m £216m

West Midlands £80m £84m £166m

East Midlands £87m £173m £158m

East of England £179m £422m £459m

South East £440m £444m £587m

South West £217m £240m £358m

Greater London £725m £1230m £1630m

Total £1875m £2845m £3955m

Land contribution NA £960m £900m

Total value £3805 £4855

Source: Chapter 6 this volume.
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Table 7.2 Total value of planning obligations (excluding affordable

housing and land contributions).

Region 2003–2004 2005–2006 2007–2008

North East £13m £23m £15m

North West £40m £28m £210m

Yorkshire and the Humber £4m £58m £100m

East Midlands £48m £33m £67m

West Midlands £32m £85m £37m

East of England £61m £234m £161m

South East £261m £159m £275m

South West £120m £86m £170m

Greater London £97m £231m £306m

Total £675m £937m £1341m

Source: Chapter 6 this volume.
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Figure 7.2 Variability in the number of obligations per 1000 residents by local authority

type 2005–2006.

down the 2005–2006 and 2007–2008 survey data and show the distribution
of obligations secured for each LPA on a per head of population basis. The
LPAs are broken down into different LPA types (based on the Vickers et al.
(2003) classification for ONS). There are clearly very wide discrepancies in
obligations secured within each family of similar LPAs in both time periods.
Within London, for instance, it is possible to discern three (high, medium and
low) subgroups from the 2005–2006 data. Again this begs the question – how
do we explain the variation in outcomes? The remainder of this chapter seeks
to understand and explain these striking variations.
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type 2007–2008.

Quantitative analysis of the drivers of the incidence and
value of planning obligations

Although there have been no previous attempts to systematically model the
number or value of planning obligations, there are a number of factors that
we might reasonably expect to have a causal relationship with the nature
and monetary value of agreements secured in different parts of the coun-
try. Specifically, there are three categories of variables that are likely to be
influential: size and buoyancy of land and property market; local social and
economic conditions; and local policy stance and planning practices.

This section of the chapter presents the results of our attempts to model
the relationship between these drivers and the outcomes observed in Eng-
land. The primary purpose of the analysis is to understand why there are
different outcomes in different LPAs. This is explored by using the survey
returns from a cross-section of LPAs (see Chapter 6, this volume, for a discus-
sion of the sample), to estimate regression equations for three time periods:
2003–2004, 2005–2006 and 2007–2008. Although the composition of the
sample changes between periods, this approach allows us to control for het-
erogeneity and allows us to comment on the way in which the drivers of
obligations levels have changed over time.

The basic cross-sectional equations take the general form:

OB-NO = f (PMKT, LV, SIZE, SOC, ECO, PLAN), and

OB-VAL = f (PMKT, LV, SIZE, SOC, ECO, PLAN),

where OB-NO is the number of planning obligations secured in each year;
OB-VAL is the annual monetary value of planning obligations; PMKT is
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a suite of property market indicators including the level of transactions,
current and lagged nominal and real office rents, current and lagged nominal
and real house price levels, and price inflation rates (derived from Land
Registry, Investment Property Databank and HBOS); LV are the nominal
and real land values and the year-on-year changes in land values (from the
Valuation Office Agency); SIZE is the size (and change in size) of the LPA
as measured by the past and future number of (and change in) households
and the size of the local population (derived from Census of Population data
and Official Household Projections); SOC is a vector of variables that reflect
the socio-economic characteristics of the LPA including Deprivation Index
scores, the proportion of households in various socio-economic groups
including retired households (from ONS and the Census); ECO is a vector
of economic performance indicators including levels of economically active
households, and the unemployment rate (from the Census of Population);
and PLAN is a series of indicators of the performance of the LPA including
the levels of planning application (major and minor), the level of permis-
sions granted, the ratio between permissions and application, and best value
measures of the speed (within 8 weeks; or within 13 weeks) of planning
decisions (from PS2 and Best Value data supplied by the Department of
Communities and Local Government).

The equations are estimated using a general-to-specific procedure. In
other words, we start with the large number of possible explanatory vari-
ables described above and then, on a step-by-step basis, remove those that
have the lowest statistical impact on the model before re-estimating the
relationships. This stepwise strategy ultimately leads to a parsimonious
model that has the best fit (strongest explanatory power) to the data and,
as far as possible, provides coefficient estimates for statistically significant
variables (that is, those that are shown to influence the number or value of
obligations) that are theoretically plausible in terms of the signs (positive or
negative relationships) and magnitudes.

The modelling procedure assumed a linear relationship between the
explanatory variables and the number and value of obligations. We made
no attempt to experiment with non-linear (e.g. exponential, multiplicative,
logarithmic or semi-log) forms. Nor did we seek to model the interactions
between explanatory variables. Inevitably, as tends to be the case with mod-
els of this sort, the equations are subject to standard statistical problems
including multicollinearity (caused by the inter-relationship between vari-
ables) as well as autocorrelation and heteroscedasticity (which may indicate
that the error terms are not independent and, as a result, might render
the coefficient estimates biased and unreliable). We addressed these issues
by excluding variables that are highly correlated with each other or the
dependent variable. We also used number of households as a denominator
for many variables (e.g. the number of economically active households) to
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Table 7.3 The key variables in the average number of planning obligations

by LPA across 2003–2004, 2005–2006 and 2007–2008.

Model of number of planning obligations by LPA

Adjusted
R2

Household
growth

House price
change

Pct quick
responses

Average
land value

Total major
decision

No. of
households

03–04 0.159 2.409 −2.641 −1.717 – – –

05–06 0.225 1.797 – – 1.837 3.721 –

07–08 0.408 2.297 – – – – 7.746

ensure a degree of standardisation in variable distributions. These steps are
generally thought to be adequate as a means of determining the existence
(or otherwise) of statistical relationships and the overall explanatory power
of these relationships (Leishman, 2003). We would, however, advise caution
in interpreting and using the individual coefficient estimates from the
models.

Table 7.3 provides a summary of the models of the number of planning
obligations for each of the three time periods. It is interesting to note that,
although we applied the same approach and tested the influence of the
same variable for each time period, the factors that proved to be significant
changed over time. While we acknowledge that this might be a result of
changes in the composition of the sample, as we explain below, these results
appear to offer a plausible account of the major influences on obligations
secured. Importantly, the quantitative evidence resonates strongly with
more qualitative accounts (see the next section for a full discussion).

So what do the models tell us? In the first study period, the number of obli-
gations secured by LPAs was explained mainly by the year-on-year change
in house prices and by the speed of planning decisions (specifically the num-
ber of decisions processed within 13 weeks). Surprisingly, these statistical
relationships were both negatively signed. The former would seem to indi-
cate that the highest levels of obligations were not being secured where
house price inflation was greatest. Rather, where prices were rising quickly
the number of obligations were low, perhaps for reasons associated with
capacity.

Similarly, the inverse relationship between the number of obligations and
speed of planning decisions also seemed to point to capacity issues. It implies
that decisions were being taken more quickly where the number of obliga-
tions were low. This seems to suggest that obligations added to complexity,
an issue borne out by qualitative evidence (see Crook et al., 2007 for some
reflections on this in the context of the introduction of the Community
Infrastructure Levy). In short, there was little evidence of the expected link
between the number of obligations secured and the size of the market and/or
the performance of the local economy. The number of obligations appear to
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be have been largely driven by local practice and capacity issues. While it
is worth noting that the quantitative model for this period had only limited
explanatory power, it does offer a picture that was slightly at odds with the
prior expectations of several commentators but proved to be consistent with
qualitative research undertaken at the time (Crook et al., 2006).

Interestingly, neither of these variables remained significant in the second
study period. In this period, the number of obligations secured was most
strongly related to average land values and to the total number of major
planning decisions. In other words, it seems that as the implementation of
local obligations policies and practices were bedding in and best practice
began to be shared nationally (see DCLG, 2006), the size and profitability of
the market became more important in explaining the variation in the num-
ber of obligations secured. The number of obligations tended to be higher
where large, profitable development schemes were most prevalent.

By the third period, the most dominant factor in the model was the growth
in size of the LPA as measured by the change in numbers of households.
The variability around practice and market conditions appeared to have
evened out and LPAs seem to have been able to secure similar numbers
of obligations where growth rates were similar, even though market and
economic conditions might have varied. Interestingly, the explanatory
power of the model increased in the third period. This suggests a ‘bedding
down’ of practice across the UK and a more stable set of relationships
between the economy, markets and practice and number of obligations.
This is almost certainly attributable to the considerable activity in sharing
best practice nationally (see, e.g. DCLG, 2010, 2012; LGA, 2012).

Table 7.4 summarises the parsimonious models of the value of planning
obligations for each time period. These results offer a subtly different but
complementary picture to the findings discussed above.

In the first time period, where the number of obligations secured appeared
to be related to capacity constraints in practice, values were driven by
very similar factors. The speed of planning decisions had a positive impact
on the value of obligations. This chimes with qualitative evidence that
LPAs who had well-developed systems and processes to support S106
negotiations tended to negotiate higher-value obligations (see below, and

Table 7.4 The key variables in the average value of planning obligations by LPA

across 2003–2004, 2005–2006 and 2007–2008.

Model of value of planning obligations by LPA

Adjusted
R2

Pct quick
responses

Pct unemployed
1991 census

Pct
grant

Average
land value

No. of
household

Total major
decisions

03–04 0.164 1.754 −2.212 2.105 4.530 – –

05–06 0.291 – – – 6.412 −2.270 2.142

07–08 0.014 – – – 1.662 – –
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Crook et al., 2006). The results seem to suggest that higher values were
secured where greater numbers of applications were granted. When taken
together with the evidence about the factors underpinning the number
of obligations and findings from in-depth interviews, it becomes evident
that these higher obligations values were not achieved in the largest, most
active, highest market value LPAs. The most buoyant markets seemed to
be held back (in terms of the number and value of obligations secured) by
planning capacity constraints (see above). The economy did still play a part
in shaping the spatial variation in value capture. There was evidence of a
negative relationship between the value of obligations and unemployment
rates. This implies that stronger local economies were in large part unlikely
to be able to negotiate higher values.

By 2005−2006, the influence of practice-related variables had diminished.
As with the analysis of the drivers of the number of obligations, values were
statistically related to average land values, and to the number of major plan-
ning applications approved. Thus, as might be expected, as the policy regime
matured, the prevalence of high value, major schemes was reflected in the
value of obligations. Even at this point, however, the modelling work high-
lights a negative relationship between obligation values and change in the
number of households. This suggests that the fastest growing LPAs were
likely to negotiate lower value obligations than those operating in what
might be viewed as less favourable context.

The equation for this period had the highest explanatory power of the three
periods. In contrast, the equation for 2007–2008 was unable to offer much
explanatory power. Average land values were the single biggest influence on
values. There was no evidence of a systematic relationship between spatial
patterns of obligations values and of the other social, economic or policy
factors that might have been expected to underpin them.

The overall conclusion from our quantitative analysis is that the fac-
tors that influence the number and value of obligations are complex
and ever changing. It is clear that, even where there were similarities in
the socio-economic and market context, the incidence and value of the
obligations secured have been highly variable. Our attempts to explain
this variation by modelling the relationship between policy outcomes and
socio-economic and real estate market indicators were largely unsuccess-
ful – in that more was left unexplained than could be explained statistically
by the regression equations. Nonetheless, we would argue that the ana-
lytical exercise was instructive. The models suggested that much of the
variation, particularly in 2003–2004, was attributable to local variations in
practice and in the capacity to negotiate and secure obligations. Although
this influence became less important statistically as best practice changed
nationally and LPAs developed their internal systems and processes and
adopted more consistent approaches to securing obligations. This broad
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picture resonates with the qualitative evidence developed over this period,
that the significance of local variations in practice remain paramount in
shaping the effectiveness of planning obligations mechanisms.

Interestingly, the broad picture of culture change is very similar to that
reported in Scotland (see McMaster et al., 2008) and Wales (Rowley et al.,
2007). The significance of best practice and the need to develop skills and
capacity remains a key concern to date (Brownhill et al., 2014).

Qualitative explanations for spatial variations in
planning obligations

This section draws on in-depth interviews conducted between 2003 and 2011
as part of a series of research projects (see Crook et al., 2006, 2008, 2010,
2011; Rowley et al., 2008). These interviews offer a more qualitative expla-
nation for trends in the quantum of planning obligations secured, and the
spatial variation. The interviews were conducted with policymakers and
practitioners involved in the negotiation of planning obligations, and in the
monitoring of their delivery, within sample local authority areas. In each of
the projects, the local authorities were purposively sampled to represent a
range of contexts, including both ‘rural’ and ‘urban’ areas, including major
metropolitan authorities, as well as those working in the north, south and
midlands of England. They provide comprehensive evidence of the way in
which practice has changed locally and nationally.

The changing practice context

Practitioners generally supported the basic premise that changing patterns
of planning permissions and land values were important ‘background con-
textual drivers’ for the patterns of change observed in the use of planning
obligations. Basic market conditions, both at a national level and at other
levels, could be used to explain broad-brush ‘macro’ trends in the ability of
authorities to enter into, negotiate and secure the benefits from obligations
with developers. But there was also near universal agreement with the pic-
ture of local variation in all aspects of the use of obligations (outlined earlier
in this chapter) and the suggestion that these variations could not be wholly
explained by market differentials.

Consistent with studies that emphasise the importance of discretion and
flexibility (e.g. Claydon and Smith, 1997; Campbell et al., 2001), practition-
ers generally agreed with the view that there was unevenness in levels of
professionalism, the adoption of specific practices (including the implemen-
tation of local policies and systems) and the development of specific local
planning policy in relation to planning obligations as exemplified by the
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approach to using S106. Despite such variations between different places
and market contexts, improvements in professionalism and practice were
considered by a broad base of participants to be very important attributes in
explaining the success, or otherwise, of planning obligations as a mechanism
for extracting development value and supporting a range of broader social
and infrastructural objectives. Tellingly, there was a sense that the impact
of officers could ‘work both ways’. For instance, as Crook et al. (2010) note,
in those localities affected worst by the effects of the economic downturn
(as transmitted through local land markets), the role of professionalism and
proactivity among officers in setting policy and negotiating agreements was
emphasised in helping to mitigate the worst effects. Conversely, in those
localities where economic fundamentals remained strongest during and fol-
lowing the downturn, it was considered that poor practice or a less tenacious
approach to the negotiation or enforcement of planning obligations could be
highly deleterious to outcomes despite benign economic conditions.

Despite agreement on the importance of local agency in securing out-
comes and explaining local variation in obligations use, some participants
suggested that there was an important set of exogenous political factors that
served to shape local practice over time. Local land and property market con-
ditions often had the effect of reinforcing these. Several practitioners work-
ing within the context of economically restructuring northern metropolitan
areas cited cases where the impetus to secure obligations was dampened
for reasons linked, both directly and indirectly, to the imperative to accel-
erate the redevelopment of specific major regeneration sites. Such reasons
included:

• The use of land sale agreements as specific mechanisms to subsidise or
‘de-risk’ marginal developments. By way of example, such agreements
may seek specific contributions from developers as a condition of land
transfer (e.g. as part of the sale of public land), in so doing extracting
social value from the development in a way that is outside the scope of
S106 legislation.

• ‘Political waivers’ granted by elected members keen to ensure that specific
projects did not stall, even when adopted policy might otherwise presup-
pose the agreement of a higher level of S106 contribution from developers.

• Long time lags between the granting of outline to full planning permis-
sion and change in local conditions, market context or sentiment in the
intervening period leading to representations by the developer to reduce
the level of contribution sought as a condition of the full permission.

Notwithstanding the contextual differences, the extent of culture change
across England since 2003 is considerable. Crook et al. (2006, 2008) demon-
strate clearly that one reason why many authorities were slow to secure
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Table 7.5 Use of an officer(s) dedicated to negotiating or monitoring agreements.

Negotiating Monitoring

2005–2006 (%) 2007–2008 (%) 2005–2006 (%) 2007–2008 (%)

North West 8 11 50 67

Yorkshire 17 13 83 50

West Midlands 7 17 60 83

East Midlands 19 19 69 69

East of England 8 28 75 84

South West 14 27 57 73

South East 19 21 64 67

Greater London 24 33 76 100

Source: Crook et al. 2008, 2010.

contributions from developers was a lack of expertise in the negotiation pro-
cess. Developers would use complex feasibility analyses to explain why they
could not afford to make contributions and in many instances planning offi-
cers did not have the skills to challenge such analyses, meaning that the LPA
could do little but accept the developer’s arguments. As skills and experience
with LPAs grew, officers got better at negotiating and identifying the level
of contributions developers could afford on a given site (Crook et al., 2008).
Table 7.5 shows that there was an increase in most regions of LPAs with
a dedicated officer for negotiating and monitoring. (Interestingly, Yorkshire
saw a decline in the percentage for both negotiating and monitoring, all oth-
ers remained the same or increased.) The latest study indicates that outside
London there has been a reduction in dedicated staff since 2008 (University
of Reading and Three Dragons, 2014).

Of course, there is a limit to the resources an LPA can put into negotia-
tions, and these resources were often pale by comparison with large devel-
opment firms using planning consultants, but there is no doubt that practice
within LPAs improved over time and this was partly due to the employment
of dedicated officers to negotiate. As more and more obligations were agreed,
LPAs also employed staff to monitor delivery, particularly the payment of
financial contributions and, to a lesser extent, the in-kind works.

Our studies shed some light on the resourcing decisions within LPAs.
They illustrate clearly a shift towards better resourcing of negotiations.
In the 2005–2006 and 2007–2008 surveys, local authorities were asked to
rank the main reasons behind a change in the use and value of planning
agreements between the two periods. Table 7.6 outlines the results present-
ing a rank detailing the importance of each factor in 2005–2006 and then
2007–2008 and also an assessment of whether the factor had a positive
impact on the number and value of agreements in 2007–2008. The results
show significant changes in the key drivers between the two study periods.
For example, in 2005–2006 land and property prices were only the fifth
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Table 7.6 Ranking of the main reasons for any changes between 2005–2006 and

2007–2008 in the number and value of planning agreements.

Rank
2005–2006

Rank
2007–2008

Positive effect
(2007–2008)

Changes to land values and property

prices

5 1 41

Employment of a local authority S106

Officer

8 2 64

Introduction of standard charges and

formulae as set out in Circular 05/05

‘Planning Obligations’

4 3 54

Introduction of new policy or

supplementary guidance within your

authority

2 4 66

Changes in the skill and experience of

developers, landowners and their

agents

7 5 38

Changes in the skill and experience of

LA staff

1 6 50

Other Government guidance such as the

Planning Obligations Practice Guide

and model agreements

6 7 63

Changing developer/Landowner

attitudes towards S106 contributions

3 8 50

Source: Crook et al. (2008, 2010).

most important factor in explaining changes in the number and value of
planning agreement but in contrast it was the most important factor in
2007–2008, although less than half reported a positive effect, confirming
the impact of a decline in market conditions in the beginning of 2008.
The skill and experience of staff and changes to local policy were the key
drivers of change in 2005–2006 indicating that S106 policy was still being
embedded within the planning framework and LPAs were still developing
processes but getting much better at it. By 2007–2008, the market was
the major driver; however, policies and processes were still evolving and
changes in local policy and practice still ranked very highly, most notably
the employment of an S106 officer and the standardisation of charges
referred to above. At this point, although it seemed to have become more
important, respondents reported that having government guidance outside
standard charging seemed to have little impact on the number and value of
agreements with the LPAs own initiatives being much more important.

Stretching the ‘rational nexus’

As discussed earlier in this volume (specifically in Chapter 4; see also Crook,
1996), there is a tacitly understood ‘rational nexus’ argument that may be
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seen to limit the application of planning obligations in theory to the provi-
sion of social goods necessarily arising as a result of the proposed develop-
ment. Variations in local policy, practice, context and resources inevitably
shape the extent to which this nexus remains sacrosanct but at the same
time make the collection and analysis of consistent data on the uses to which
S106 contributions are put very difficult.

The qualitative insights generated by Crook et al. (2010) shed some light
on this. Several participants to that study stated that they had detected
increased pressures from within local authorities, including from elected
members, to use S106 agreements to fund a large, and broadening, array
of different types of development. This had occurred in some cases to the
extent that concerns were being expressed that S106 was de facto being
used to underpin the delivery of a range of basic public services in the face
of austerity pressures on local government finance.

These pressures included requests from several ‘internal’ agencies seeking
access to what was regarded at the time as – in the context of diminishing
mainstream ‘pots’ – an ‘expanding pie’. Some participants agreed that, on
occasion, the ‘rational nexus’ between development and the external costs
imposed by that development had been stretched and that some applica-
tions of S106 were difficult to justify in terms of a direct, causal connection
between the granting of planning permission and the resultant externalities.

Participants suggested that in a number of cases there was a need for
better training on what planning obligations could be used legitimately
for – including the view that extended or tailoring such training to the
needs of elected members could be particularly beneficial.

Delivery

The qualitative research findings highlight the important and often over-
looked gap between negotiation of agreement and their delivery (Crook et al.,
2008, 2010). Following pre-application talks with developers and the for-
mal negotiation of S106 agreements, the delivery of legally agreed obliga-
tions provides a further opportunity for variations in policy and practice
to determine the quantum and spatial pattern of planning obligations out-
comes. Despite trends towards the increased use of standard charging, and
the expansion of the average number of obligations (e.g. of different types,
purposes and scopes) that were associated with agreements, the picture on
the eventual delivery of agreements and the fulfilment of obligations was
mixed. As the next chapter, Chapter 8, shows the general view amongst
those charged with monitoring S106 agreements was that, while most obliga-
tions were met by developers ‘in the end’, the monitoring of delivery was gen-
erally ‘problematic’. Several reasons were provided in explanation. Many of
these related to process mechanisms, and the resources underpinning them,
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within planning authorities. Despite the routinisation of S106 negotiations
and the deep level of embeddedness in practice of legislative powers, many
practitioners cited a lack of a formalised infrastructure for monitoring con-
tract delivery. Practice varied, as did the adoption of consistent systems for
specifying and monitoring contract ‘trigger points’ or milestones. Some offi-
cers complained about the lack of resources to undertake site visits and
inspections on the ground (see Table 7.6 for some evidence of the shift of
resources). This type of local intelligence was considered to be paramount
in a local authority’s ability to track developments and the progress of agree-
ments, and the delivery of contracted deliverables.

Equally significant was the stalling of development sites associated with
the economic downturn. While this was acknowledged to have had an
impact on the delivery of agreed obligations, the general view was that
such delays affected the timing, but not the eventuality, of obligations
being met because there was widespread evidence that local authorities
were adopting a more flexible approach to the delivery of agreements.
Typical example practices cited by planners included the renegotiation of
agreements, conversion to commuted sums in lieu of the original agree-
ment, and allowing the payment of cash obligations on a phased basis or by
instalments. It was also noted that widening access to (and skills in the use
of) administrative and secondary data sources, particularly through Open
Data Initiatives, was beginning to permit more effective monitoring of
delivery – such as through the joining up of address-based datasets (e.g. via
local land and property gazetteers) or the use of proprietary or open-access
aerial imagery (e.g. Cities Revealed or Google Maps) and other geospatial
datasets.

Conclusions

This chapter explored the spatial variations in the number and value of plan-
ning obligations secured across England. Based on the available evidence, it
argues that the variation is not merely a product of macro and microeco-
nomic forces, although of course they do play a role. Nor is the variation sim-
ply a product of differences in the levels of activity in the development sector
or prevailing land markets. Rather much of the variation can be attributed to
local variations in the approach to implementing policy, and to local insti-
tutional structures and processes. The findings from research in England
resonate with those from Scotland and Wales.

In-depth interviews with practitioners provide a qualitative insight that
suggests that the internal working of local authorities played a significant
role in ‘capturing’ S106 receipts during the last decade. The gaps between
LPAs who did well in terms of the number and value of obligations secured
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only began to close as information about best practice was shared nation-
ally. The widespread improvement in planning practice in this area helped
underpin the increases at national level in the number and value of planning
obligations delivered and this is discussed more fully in the next chapter.
This change reiterates the literature findings and discussion at the start of
this chapter. Using the conceptual model of LPAs as weak or strong in policy
and practice outlined earlier, the evidence suggests that whilst spatial vari-
ation in the value and number of planning obligations is in part a result of
economic and wider land market variables, LPAs have moved from weak to
strong in terms of local policy and practice as evidence of best practice has
been disseminated. The analysis of the spatial patterns of the incidence and
value of planning obligations reinforces the widely held view that, to ensure
policy effectiveness, there needs to be ongoing investment in sharing best
practice and in skills development and training. Specifically, as Brownhill
et al. (2014) and Crosby et al. (2010) highlight, much more needs to be done
to enhance competence in development viability.
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Delivering Planning Obligations – Are
Agreements Successfully Delivered?
Gemma Burgess and Sarah Monk
Department of Land Economy, Cambridge University, UK

Introduction

The objective of development control is both to enable and structure new
development that is beneficial to the economy and the locality, and to cre-
ate sustainable development. However, such development will at the same
time often generate negative impacts both on the immediate locality and
on services and infrastructure more widely. This in turn can result in local
opposition to development. An important aspect of the land-use planning
system has therefore been to mitigate these negative impacts and to provide
benefits, especially to the local community.

Chapter 4 (this volume) explained how local planning authorities (LPAs)
have long had powers to require contributions from developers both in the
form of infrastructure and affordable housing and through financial contri-
butions. These agreements, most of which are made under S106 of the Town
and Country Planning Act 1990, are ‘struck’ alongside the process of securing
planning permission. Planning obligations may include affordable housing
and contributions to local infrastructure such as education, transport, open
space, children’s play areas and community facilities.

This chapter looks at how successful this process has been in actually
delivering the agreed contributions. It discusses why delivery of planning
obligations should be considered an important issue and the types of
contributions that are secured from developers. The evidence for successful
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delivery is explored and issues that arise in monitoring the collection of
agreed contributions are discussed. The chapter then turns to the impact
of the economic downturn on the delivery of planning obligations and the
impact of the transition to a new system for capturing development value
through the Community Infrastructure Levy (CIL).

The research shows that the planning obligations specified in S106 agree-
ments with developers are normally successfully delivered. However, as the
impact of the economic downturn and the slowdown in the market and build
rates have been felt since 2007, the delivery of planning obligations has been
affected. As sites have slowed or stalled completely, agreed contributions
have not been delivered. Local authorities and developers have a range of
strategies to deal with the downturn, including in some cases the renego-
tiation of planning agreements to reduce contributions on the grounds of
viability. The chapter also shows that the impact of the new CIL on the
delivery of planning obligations is still very uncertain.

Why consider delivery of planning obligations?

Chapter 6 showed that a considerable value of planning obligations has been
secured through the system of negotiated S106 planning agreements between
local authorities and developers. Obligations may be delivered as a financial
contribution to a local authority, but are often delivered in kind, in the form
of roads, open space, education facilities and affordable housing for example,
provided on site by the developer.

If the S106 approach is to work effectively, LPAs need to have the com-
mitment and capacity both to negotiate the agreements and to ensure that
they are implemented. There is considerable evidence on negotiations and
particularly on how the results vary between authorities in ways that cannot
be explained by local market variables (Chapter 7, this volume; Crook et al.,
2006, 2008, 2010). However, little is known about whether and how these
obligations eventually get delivered in practice and how many agreements
are later subject to renegotiation. The issue of delivery has become more
significant in recent years because of two concerns: first, that not all obli-
gations are delivered either because developers evade them or because LPAs
themselves do not monitor and enforce effectively; and second, many agree-
ments may currently be the subject of renegotiation because the recession
has made them unviable (Chapter 5, this volume).

Although contributions that will be made by the developer are specified in
S106 agreements, previous work has shown that planning obligations may
not be delivered for a number of reasons (Crook et al., 2006, 2008, 2010). For
example:
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1. Agreed obligations may be altered through changes in the scheme and
also in the obligations – some may be agreed with the LPA very formally,
others informally and yet others not at all.

2. Projects may be phased and obligations or parts of them may be triggered
at various stages of a development. This means that obligations may be
delivered over a number of years.

3. There are an increasing number of planning agreements on large schemes
in which the value of the planning obligation/level of affordable housing
is made dependent on external factors or on sale values. This approach
has been increasing as a response to Government pressure to ensure that
development is viable.

This chapter draws on several pieces of research which analysed the deliv-
ery of planning obligations (Burgess et al., 2007b; Crook and Whitehead,
2010; Crook and Monk, 2011; Monk et al., 2005a, 2006, 2008). In particular,
Crook et al. (2006, 2008, 2010) analysed the value of the planning obligations
delivered through the S106 system in England in three national studies in
2003–2004, 2005–2006 and 2007–2008. In the most recent study, not only
the value of agreed planning obligations was analysed, but also specifically
the delivery of agreed obligations. Questionnaires were sent to 354 LPAs
across England, with a response rate of 43% (Crook et al., 2010). Primary
data were also gathered on the delivery of planning obligations in 24 case
study LPAs and on four sites in each of those LPAs. In 2011, further research
built on these findings by exploring the impact of the downturn on delivery
of planning obligations through S106 and the impact of the transition to the
CIL (Burgess and Monk, 2012).

Types of planning obligations

Planning obligations secured in S106 agreements may be delivered by devel-
opers as financial contributions to the local authority, or as in-kind contri-
butions such as roads, open space and, in particular, affordable housing.

Looking at the evidence of the value of planning obligations over several
years (Crook et al., 2006, 2008, 2010), research conducted in 2010 found that
the number of obligations secured within each individual agreement had
increased, and planning authorities had negotiated a much wider range of
contributions than in previous years, with significant increases in the North
and Midlands between 2005–2006 and 2007–2008 (Chapter 6, this volume;
Crook et al., 2010). This is likely to be a result of both the spread of good
practice and experience on the part of local authorities and as a result of a
buoyant housing market with rising house prices and land values.

As part of the research published in 2010, 24 local authorities were sam-
pled to explore the delivery of planning obligations (Crook et al., 2010). In
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each local authority, the four S106 agreements sampled included a commer-
cial, a mixed use, a large residential and a small residential development.
As well as analysing the agreements, interviews were conducted with LPA
officers and others involved in delivery such as staff of housing associations
(HAs) and other developers and all the sites were visited to check on the
ground whether the agreed planning obligations had actually been delivered.

The evidence from the 96 case study sites confirmed that agreements
attached to commercial sites contained fewer obligations than those for
residential and mixed-use sites. All of the major residential sites with 50
or more units had an affordable housing requirement. This varied widely
between one developer contributing free land only for 10% affordable hous-
ing, to another site where 81% of all the dwellings were affordable housing.
Most major residential sites with 50 units or more had a requirement for
between 20% and 30% affordable housing. For all types of sites, there were
more direct financial contributions than in-kind contributions.

Table 8.1 shows the wide range of different obligations that were secured
by the case study local authorities through S106. On the 96 sites, the number
of different obligations per site ranged from 1 to 20 (on a large mixed-use
site) for financial contributions and from 0 to 10 for in-kind contributions
(other than affordable housing). Only 46 of the 96 sites included an affordable
housing contribution, whether in kind or financial. Affordable housing, open
space, highways, education and transport were the most commonly secured
contributions.

Figure 8.1 clarifies how these contributions were expected to be deliv-
ered according to the S106 agreements. It shows that most planning
obligations other than affordable housing were in the form of financial
contributions to the local authority. Even so, affordable housing is so
dominant that on-site contributions generate the majority of benefits.
Indeed, the 2010 study showed that affordable housing accounted for £2.6bn
of the £4.9bn total value of all obligations agreed in 2007–2008 in England
(Chapter 6, this volume; Crook et al., 2010).

Case-study evidence of successful delivery of planning
obligations

As part of the analysis of our case studies, a delivery typology was created
to categorise the outcomes (Crook et al., 2010). The categories range from
all the contributions being delivered in line with the S106 agreement to a
clear breach where the obligations specified in the agreement had not been
fulfilled.

Table 8.2 shows that in the majority of the case study agreements, 51%,
the contributions agreed were delivered in line with the S106 agreement and
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Table 8.1 Types of contributions secured on case study schemes.

Type of contribution In kind Financial Total

1. Affordable housing 35 11 46
2. Open space 12 33 45
3. Highways/Street layout 11 21 33
4. Education 31 31
5. Transport/Bus 1 27 28
6. S106 monitoring fee 23 23
7. Children’s/Youth play area/Facilities 3 20 23
8. Community facilities including buildings 9 13 22
9. Sport leisure recreational facilities 1 15 16
10. Public art 9 7 16
11. Libraries 15 15
12. Pedestrian footpaths 4 11 15
13. Traffic calming/Management 1 13 14
14. Employment/Training 3 10 13
15. Car parking/Cycle parking 5 5 10
16. Health/Social services 10 10
17. Landscaping/Environmental improvements 2 6 8
18. Legal fees 7 7
19. Cycle routes 6 6
20. CCTV/Public safety 2 4 6
21. Land 6 6
22. Woodlands/Community forests 4 4
23. Remediation 4 4
24. Dog/Litter bins 4 4
25. Pollution/Waste management 2 2
26. On-site facilities (window cleaning, mini bus, etc.) 1 1 2
27. Transport strategy contribution 2 2
28. Childcare facilities 1 1 2
29. Bus shelter 2 2
30. Air quality monitoring 2 2
31. Travel plans 2 2
32. Archaeological report 1 1
33. Civic amenity 2 2
34. Town centre improvements 1 1

Total number of contributions by type 107 314 422

Source: Case-study authorities, in Burgess et al. (2011), adapted from Crook et al. (2010), and repro-
duced with the permission of the editors of People Place & Policy Online.

to expectations and LPAs expected another 20% to be delivered in full when
contributions were due. A further 10% of cases were delivered, but with
agreed changes. In only 13% of cases were the obligations not delivered as
agreed. In another 6% of cases the outcome was unknown.

In some cases, successful delivery required considerable effort on the part
of LPAs. Discussions with local authority officers and visits to the sites
also showed that there were subtleties in what was delivered on the
ground. For example, as part of the mixed communities agenda, most local
authorities require the affordable housing to be pepper-potted amongst the
market housing and often stipulate that it should be of the same design as
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Figure 8.1 Method of delivery for most common planning obligations for case study
schemes.
Source: Case-study authorities, in Burgess et al. (2011), adapted from Crook et al. (2010) and
reproduced with the permission of the editors of People Place & Policy Online.

Table 8.2 Typology of delivery of planning obligations 2007–2008.

Outcome Number of sites Proportion of sites (%)

Delivered in line with S106 and to expectations 48 51
Expected to be delivered in full in due course 19 20
Delivered but with agreed changes 9 10
Not delivered as agreed 12 13
Outcome unknown 6 6

Source: Case-study authorities, in Burgess et al. (2011), adapted from Crook et al. (2010) and reproduced with
the permission of the editors of People Place & Policy Online.

the market housing so as to blend in, and whilst the standards required of
any grant-funded affordable housing are high, on most sites it was relatively
easy to spot the affordable housing. It was often located in the least desirable
part of the site, or in one case of an apartment development with luxury
facilities and high service charges, as a separate smaller block fronting the
busy road.

There were internal issues in LPAs about spending the money from direct
payments on what was agreed in the S106. LPA officers were sometimes put
under pressure from other departments to spend the money on something
other than what was agreed. They resisted, particularly with an increase
in Freedom of Information requests on behalf of developers looking to get
money back from local authorities if it had not been spent in time or on the
agreed infrastructure.

These case studies found that the earlier anecdotal evidence which sug-
gested that some obligations were not being delivered was not confirmed
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by the evidence, but they also identified reasons why there were valid con-
cerns about delivery. The case studies showed that in many cases delivery
took a long time. After an agreement is signed, it may be up to two years
before the developer begins work on site and even longer before staged pay-
ments are triggered. On some sites, particularly large developments taking
place over a number of years, direct payments and the provision of in-kind
contributions are linked to agreed trigger points, such as the occupation or
sale of a proportion of the market units. This is preferred to collecting all
financial contributions on commencement, as it allows developers to man-
age their cash flows and increases viability. It can take years on large and
complex schemes for all contributions to be triggered and delivered. For
example, highways and landscaping may not be completed until a scheme is
almost finished, which can be several years after the agreement was signed
and development commenced. Equally, some contributions may take a long
time to be delivered if contributions are being pooled across a number of
sites, such as payments towards community facilities.

Another reason why it had previously been difficult to say for certain if
agreed planning obligations were delivered were the difficulties of monitor-
ing them. The research showed that if S106 contributions are monitored,
they are generally delivered. Monitoring, of itself, appears to have an
independent impact on outcomes as monitored schemes are more likely
to deliver obligations in full. However, whilst in some LPAs monitoring
was very well developed, with comprehensive databases that record all
information, provide automatic prompts on triggers and track spending at
all stages, the research found that in other LPAs it was not as advanced.
Monitoring spending in most LPAs was an emerging practice and some
staff said that relationships with other departments did not make this
an easy process. One flaw in the monitoring process is that, in practice,
LPAs rarely know when work on a development has started. This can be
a particular problem both in rural LPAs where sites are far apart and in
LPAs where there are large numbers of S106 agreements. Other triggers
for payment are often at different stages of completion or occupation of an
agreed proportion of homes. The only way to monitor this is by visiting
the sites. As one LPA officer said, they ‘go out checking for curtains’, often
visiting sites and counting properties to assess whether triggers have been
reached. Monitoring is time and resource intensive and most LPAs felt that
they were doing what they could within resource constraints.

Quantitative evidence on the delivery of obligations

In an earlier examination of the delivery of obligations, Monk et al. (2006)
noted that many of those engaged in planning obligations considered that
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delivery was a significant problem. They also noted that LPAs (particularly
smaller ones) were not adequately monitoring delivery, especially ‘in-kind’
contributions, such as affordable homes, with the result that perception
rather than hard information tended to dominate discussions about deliv-
ery. As we discuss below, issues of delivery have become increasingly
important, given the reliance many LPAs place on obligations to deliver
infrastructure with some commentary suggesting that financial payments
were accumulating in LPAs ‘coffers’, but not being spent (Tarver, 2014).
After the Global Financial Crisis, there were additional concerns that
renegotiations would lead to a loss in capacity to deliver the necessary
infrastructure to support new development. But whilst delivery became
increasingly important, there was also a knowledge vacuum about it.

In our study of obligations that were agreed in 2007–2008 (Crook et al.,
2010) we also asked the large sample of LPAs about delivery of previously
agreed obligations. We found that over a fifth estimated that by 2007–2008
they had received over 90% of the direct payment obligations originally
agreed in 2005–2006 and over a third had received three quarters or more.
Only a quarter had received less than half. They were also asked to estimate
the extent to which, since 2003–2004, developers had failed to pay in full by
the end of 2007–2008 the direct payment obligations that had been agreed
and that had been triggered by the development taking place since then. One
in eight (12%) said this had never occurred and just over one in four (27%)
said that this happened only occasionally, but just over half (52%) said it
happened frequently (and 9% were unable to estimate). Despite this, LPAs
were receiving significant sums with £560m in payments being received in
2007–2008 (from whenever the agreement had been signed). This amounted
to an average of £1.6m per LPA, but with significant variations between
authorities with those in the urban London ‘family’ of local authorities
receiving £7.6m on average in 2007–2008 in direct payments and those in
rural England receiving £93k on average that year. Just under £1.3bn worth
of affordable housing was delivered in 2007–2008 (both as financial and
in-kind obligations) compared with £1.9bn worth of affordable housing that
had been agreed two years earlier in 2005–2006. This suggests that a sig-
nificant proportion of affordable housing obligations were being delivered,
if it is assumed that 20% of permissions do not proceed at all (so that only
£1.5bn was tied up in obligations in those where development commenced)
and that there is a minimum delay of two years from an agreement being
signed and the new affordable homes being completed.

LPAs were also asked about the extent to which agreements were ever
renegotiated once signed. About one in twelve were, with no evidence of
an increase between 2003–2004 and 2007–2008. Many of the renegotia-
tions related to the timing of payments, to the substitution of an existing
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agreement from an old to a new planning permission (where the latter
had superseded the original permission), ‘switching’ from direct to in-kind
payments for the same obligation (and vice versa) and changes in the details
of the affordable housing to be provided on a site, often with an increase in
rented units in place of units in intermediate tenures (or vice versa) and (but
more rarely) agreements by LPAs to receive commuted payments instead of
on-site provision of affordable homes.

But by 2007–2008, LPAs were anticipating that they would have greater
difficulties in getting agreements implemented, given the changes in the eco-
nomic cycle. This was confirmed by later quantitative evidence (University
of Reading et al., 2014) which examined the year 2011–2012 and looked
explicitly at the extent to which planning obligations impacted on viabil-
ity and led to ‘stalled’ developments. There was a particular concern that,
given the large proportion of obligations that were for affordable housing,
the subsequent fall in house prices could have impacted significantly on the
viability of S106 sites so that it was no longer possible for developers to meet
the costs of obligations that were entered into in 2007–2008 or earlier.

Over a third (36%) of LPAs had one or more agreements the subject of rene-
gotiations in 2011–2012 and in almost all cases these were agreed. Develop-
ers argued that they had been affected by the economic cycle and a lack of
demand and finance but also by matters that were not directly related to the
changed market conditions such as changes in ownership or finding unfore-
seen abnormal costs. The outcomes of renegotiations were mainly related to
the affordable housing element and included reducing contributions overall,
introducing staged implementation (and staged payment for other obliga-
tions), sometimes with clawback provisions if the market improved, and
changing the tenure of the affordable homes from social to affordable rented
(where new homes could be rented for up to 80% of local market rents).
Half LPAs had agreed in 2011–2012 to permit reduced affordable housing
contributions on viability grounds, the majority being LPAs in rural areas.
There were similar variations in the types of LPAs where agreements were
still under renegotiation in April 2012, most being in rural LPAs and few in
London or other urban areas (University of Reading et al., 2014).

This evidence also showed that there were stalled sites right across Eng-
land but they were especially concentrated in high-density brownfield sites
and most stalled housing sites were in areas of lower land values. Although
large greenfield urban extension sites were less likely to be stalled, their
size meant they represented a large proportion of the stock of new dwellings
given planning permissions, especially in growth areas and growth points.
The reason for this is largely due to the downward turn in the housing market
but additional reasons include difficulties in securing development finance
and disagreements amongst consortia of land owners. The evidence also
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showed significant regional variations in the impact of the changes in house
prices and development costs that had occurred since 2007–2008, with Lon-
don recovering more strongly than elsewhere but in low- and medium-value
areas recent cost increases had not been matched by increases in house prices
since 2007–2008.

The factors affecting the delivery of affordable housing
obligations

In our earlier analysis of a series of case study sites where agreements with
affordable housing obligations had been signed between 1998 and 2005
(Monk et al., 2006), we showed that there was an inevitable gap between
the time when new affordable homes were secured in an agreement and the
time when they were completed, depending on many factors including the
resolution of any conditions on the planning consent, the opening up of
the site (including putting in the on-site infrastructure of roads, sewers and
other utility connections) as well as the progress being made on the ‘market’
parts of sites, especially where the pace of completing the affordable element
was linked to the completion and sale of the market element.

Thus, while it might take two years or more between agreements being
signed and new affordable homes being completed, in most of the cases
we studied the number of homes agreed was delivered. Where they were not,
it was not due to obligations on affordable homes holding back or preventing
development, but either to permissions not being implemented at all or to
the way developers tended to re-plan and then renegotiate planning consents
and conditions on large sites after the initial consent has been granted and
planning obligations agreed. This often involved the original applicant sell-
ing off part of the consented site to other developers who would then re-apply
for consent and agreed a new set of obligations. When development is finally
completed, site evidence showed that most agreed obligations were deliv-
ered as originally agreed and that renegotiation occurred only in a minority
of cases and usually in relation to changing the phasing of delivery (often
in accordance with cascade clauses in agreements that permitted modifica-
tions either of the numbers or the tenure of the affordable homes in relation
to defined changes in the market).

Renegotiations thus occurred because the market had changed or because
sites had been broken up and parts sold on to other developers. Mainly, these
changes to agreements involved formal deeds of variation but less often they
were agreed informally. The obligations related to affordable housing tended
not to be changed unless there were changes to tenure or to the types and
sizes of dwellings, and to overall site densities (sometimes meaning more
affordable homes were delivered). In a few cases, what was delivered was
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not what was expected and was usually the result of poor drafting of agree-
ments which did not specify requirements in sufficient detail. At the time
this study was undertaken (2006), the housing market was buoyant, enabling
private developers to agree obligations and deliver them. We predicted that
in a downturn there would be more attempts to renegotiate existing agree-
ments and a greater reluctance to enter into new ones.

Trends in the delivery of affordable housing

Monk et al. (2005a) showed how sites with S106 agreements had risen as a
proportion of the total number of sites that HAs were working on, rising from
an average of 2.4 sites per association in 1989–1990 to 3.4 in 2003–2004,
with the number of other sites falling from 4.4 to 3.2 over the same period,
with each type of site producing on average of between 12 and 20 dwellings
depending on the year and the type of site. The provision secured through
S106 sites was in higher value areas compared with previous HA provision,
which tended to be on brownfield and inner city sites formerly in public
ownership. The supply of the latter sites was both diminishing in number
and increasingly also had high remediation costs. The evidence confirmed
the way planning obligations were leading HAs to acquire and/or build new
affordable dwellings in high-value areas.

Figure 8.2 shows the number of new affordable homes secured in new plan-
ning agreements increasing steadily between 1998–1999 and 2007–2008.
Monk and Crook (2011) showed how planning obligations policy has been
extremely successful as a mechanism for agreeing contributions of new
affordable homes in mixed tenure schemes on S106 sites. Inevitably, it is
more successful during a housing boom as it is entirely dependent on the
provision of market housing, and Figure 8.2 also shows how the economic
situation in the credit crunch years has had an impact with fewer new
homes being secured in agreements than in earlier years.

Figure 8.3 shows the proportion of new affordable homes completed on
S106 sites as a proportion of all new affordable housing completions and
acquisitions between 1999–2000 and 2008–2009, however funded, and illus-
trates not just how much the use of S106 increased, but also how dependent
HAs became on planning obligations to secure new affordable homes, with
more than 60% of all affordable completions delivered this way in the last
three years of this period (Crook and Monk, 2011). In terms of absolute num-
bers, in 2008–2009 a total of 51 525 affordable completions and acquisitions
were delivered, of which 32 286 were delivered through the S106 system.

Table 8.3 shows the tenure of affordable completions by region on S106
sites for the years 2001–2002, 2005–2006, 2007–2008 and 2008–2009. The
proportion of social rented units fell nationally from 77% in 2001–2002 to
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57% in 2007–2008, with a slight revival in 2008–2009. Meanwhile, the pro-
portion that was intermediate housing (mainly shared ownership) rose, with
a slight drop in 2008–2009. This small change in the most recent figures
in the table reflects difficulties in the housing market following the ‘credit
crunch’ (including selling low-cost home ownership homes), so the govern-
ment brought forward subsidy for HAs from funds allocated for 2010 and
2011 to keep the construction of new social rented houses going.
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This otherwise downward trend in S106 social rented housing and the
upward trend in intermediate, especially low-cost home ownership housing
was associated with rising house prices between 2001 and 2007. The associ-
ated increase in development values allowed LPAs to secure increases in the
proportions of affordable housing on S106 sites, especially for those priced
out of market housing but ineligible for social rented housing. The trend was
also influenced by policy decisions to limit grants on S106 schemes espe-
cially in the more expensive southern regions. Because developers became
more willing, in terms of increased financial contributions, to provide more
shared ownership units than to increase social rented units it also enabled
more affordable housing to be delivered with much less subsidy than social
rented, sometimes without any public funding at all. It also allowed specific
needs such as key workers to be met (Monk et al., 2005b; Crook and
Whitehead, 2010). The pricing of shared ownership has also allowed HAs
to ‘cross-subsidise’ social rented housing from the surplus they make when
selling additional equity shares to shared owners when they ‘staircase’
upwards, therefore enabling more social units to be built for the same
funding.

However, the increasing focus on intermediate housing has not been
without controversy. Developers like it because they think that purchasers
are better neighbours for those buying their market housing; HAs favour it
because it enables cross-subsidy; government favours it because it requires
less public subsidy; but, although LPAs see it as a way of increasing the
overall output of affordable homes, they often oppose it because it is still
too expensive for many households in need (Crook and Whitehead, 2010).
Many would prefer public subsidy to go to social renting, especially as
waiting lists are at a record level. But although LPAs much prefer to see
social rented homes, they have also wanted to increase overall output
and have thus been willing to accept the increase coming from low-cost
homeownership on S106 schemes.

As we saw in Chapter 4 (this volume), Government policy also sees the
mix of new affordable housing as meeting other policy goals, such as mixed
communities. There has long been a view among governments and their
advisors that large-scale, monotenure, social housing estates concentrate the
poorest households, causing stigmatisation and segregation because of per-
ceived high crime rates and anti-social behaviour. Mixed tenure is seen as
avoiding this, and using planning obligations to mix market and affordable
housing on the same sites meets this goal. Planning obligations and mixed
communities policies have thus encouraged intermediate tenures. Devel-
opers welcome them on market sites, claiming that social rented homes
hinder sales and reduce prices, hence harming profitability and site viability.
Although S106 has been successful as a means of delivering affordable hous-
ing in mixed tenure schemes, it is inevitably more successful in a housing
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boom as it is highly dependent on a buoyant private housing market, and
Figure 8.2 suggests that the credit crunch had an impact, with a fall in the
number of new affordable homes agreed on S106 sites.

But notwithstanding the overall increase in completions, affordable hous-
ing has not always been LPAs’ priority for S106 sites. Monk et al. (2008)
showed, in particular, that affordable housing would not always be a high
priority on difficult brownfield sites which had site contamination and clear-
ances to address and where there are other priorities for planning obligations
such as highways or open space. Delivering affordable housing through obli-
gations is expensive and where other matters have to be achieved through
obligations on sites like this, it is often the affordable housing that has to
‘give to make the site viable for development’ (Monk et al., 2008, p. 18). And
in addition, achieving numbers was not always the most important objec-
tive as the mix (tenures, types and sizes) is also important especially as a
mix emphasising dwellings for social renting imposes higher costs on devel-
opers than smaller shared ownership dwellings (Monk et al., 2008). Burgess
et al. (2007) also showed that when developers attempted to squeeze contri-
butions they also sought to swap shared ownership for social rented housing
as this required a lower financial contribution and allegedly impacted less
on the house prices of the market homes on S106 sites.

Brownhill et al. (2014) looked specifically at how far planning obligations
were delivering new affordable homes to those in poverty. They argued that
whilst the numbers delivered through S106 were important they were not
enough to meet the total need for affordable homes and vary greatly, due
to market variation and volatility, as we have seen from other research
reviewed in Chapter 7 (this volume), over time and space. They noted that
in 2011–2012 when markets were weaker S106 delivered only 16 936 or
32% of all new affordable homes in contrast to the larger numbers in earlier
years (although the picture improved to 42% in 2012–2013). In their defined
case study areas, the proportions ranged from 2% (Birmingham) to 87%
(Oxfordshire). This range was due to the varying strength and volatility of
local housing markets, LPAs negotiating capacity, local and sub-regional
planning frameworks, the strength of the political commitment to afford-
able housing and competing calls on planning obligations funding from
other infrastructure needs. They showed that only in London was S106
delivering significant numbers in areas with high levels of poverty and
also that not all housing provided through S106 was accessible to those on
lowest incomes. Delivery to those on the lowest incomes was also affected
by the balance between home ownership and rented properties, allocation
policies and the size of properties. The introduction of the affordable rent
model (see Chapter 4, this volume) was a factor in areas with high market
rents, not helped by changes in the definition of affordable housing in
the National Planning Policy Framework (NPPF) which makes it harder
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for LPAs to specify the need for social rented housing in their policies
(Chapter 4, this volume).

The impact of the economic downturn on delivery

As we have seen, previous research showed that the majority of agreed
planning obligations are delivered as agreed. However, the case study S106
agreements had all been negotiated before the housing market downturn.
During the research for the 2007–2008 study (Crook et al., 2010), the first
effects of the downturn were being felt, and this was followed up in later
research (University of Reading et al., 2014). A fundamental concern with
respect to the S106 approach has been the extent to which contributions
depend on levels of market activity and on the economic environment. The
recession has negatively affected both these factors, and therefore hampered
effective delivery of affordable housing (Burgess et al., 2011). As Chapter 5 in
this volume explains with detailed examples, financial viability is affected
by a range of factors. It is a major reason why developers have sought to
reduce their S106 contributions since the downturn.

Since the downturn, all case study LPAs in the 2007–08 study reported a
considerable fall in the proportion of planning permissions with agreements
that were actually going ahead. The most common reason why planning per-
missions with agreements did not proceed was because the agreement was
superseded by a new agreement for the same site, usually when the plans
for the site changed and a new permission and/or agreement was required.
LPA officers reported that sites often changed hands and the new developers
generally wanted to alter the developments.

As a result of the property market and economic downturn since 2007,
the case study LPAs had more instances in which they had to threaten
developers with legal proceedings because they were increasingly failing to
pay their contributions on time. LPA staff were spending more time chasing
payments and there were more breached agreements than ever before. A
number of LPAs said that they were pursuing late payments through legal
channels, often for the first time. Some were also putting notes on the local
land charges register if there was an outstanding contribution on a site,
to try to ensure that the obligation could be pursued if the site was sold
on so that payment would rest with new owners in the future. However,
more recent research (Morrison and Burgess, 2014) suggest that the years
2009–2011 were the worst years for breaches of agreements and that these
were mainly amongst smaller developers.

Local authorities and developers have made a range of responses to the
downturn (Morrison and Burgess, 2014). Developers may halt developments
or not take sites forward at all and wait until the market recovers. They may
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approach LPAs to renegotiate the planning obligations agreed in the S106 on
the grounds that it is no longer viable to deliver the agreed contributions as
values have fallen. The case study local authorities in the 2007–2008 study
(Crook et al., 2010) had some examples of sites that were underway where
developers had breached the agreed schedule for delivering planning obli-
gations, but also others where the developer had renegotiated the payment
schedule to ease cash flow.

In fact, many of the case study LPAs had renegotiated payment schedules
for financial contributions both formally and informally since the down-
turn, often moving triggers from early stages such as on commencement
to later stages in the development. More recent research (Morrison and
Burgess, 2014) suggests that proactive LPAs wanting to see development
takes place are flexible in allowing such alterations to payment schedules.

In the 2007–2008 study, in only one case had the LPA accepted a lower
contribution and most said that they were ‘taking a hard line’ and refusing to
reduce contributions (Crook et al., 2010). Any renegotiation would require
developers to submit viability studies at their own cost and also to pay for
the LPAs’ due diligence on their submitted study. However, more recently
the continued market downturn has led to renegotiation on the grounds of
viability. More recent evidence suggests that LPAs are realistic about cur-
rent market conditions and prefer to see development go ahead rather than
stall because of viability (Morrison and Burgess, 2014). Those interviewed
said that they would renegotiate agreements where the developer goes ‘open
book’ and demonstrates that the scheme is no longer viable. This may result
in a reduced affordable housing contribution and/or change in tenure. One
LPA said that most renegotiations on the grounds of viability had been on
agreements signed in 2005–2006 before the downturn when land values had
been higher. It is possible to renegotiate lower affordable housing contri-
butions but to also include a claw back clause that would enable the LPA
to increase the affordable housing contribution if the market and therefore
viability subsequently improves. However, this is only useful on large devel-
opments that come forward over long time periods, rather than on small sites
that will be built out more quickly.

Whilst the recession and market downturn since 2007 have reduced the
amount of development value that can be extracted from schemes, and there
have been renegotiations to reduce the proportion of affordable housing on
some developments, delivery of affordable housing through S106 still con-
tinues. Some LPAs saw increased amounts of affordable housing delivered
as developers sold whole developments to HAs (Crook et al., 2010). Some
schemes that had a proportion, for example, 30%, of the housing agreed
to be affordable in the S106 agreement were selling the whole scheme to
HAs. Some developers were building the affordable housing first to help their
cash flow. There were a few instances in the 2007–08 study of reducing the
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amount of shared ownership units as these had become more difficult to sell
and instead increasing the amount of social rent, or exploring ‘Rent to Buy’,
a new initiative to enable those renting affordable homes to save up to buy
their homes.

Recent Government legislation, introduced in 2013, enables developers
to request renegotiation on the grounds of viability (see Chapter 4, this
volume). It has been argued that some planning obligations negotiated in
different economic conditions now make sites economically unfeasible –
resulting in no development, no regeneration and no community benefits
(DCLG, 2012a). The Growth and Infrastructure Act 2013 inserts new
sections (106BA, BB and BC) into the Town and Country Planning Act 1990
to introduce a new application and appeal procedure to review affordable
housing obligations on the grounds of viability of S106 agreements agreed
prior to April 2010. The measure aims to bring stalled sites forward by
reducing affordable housing contributions.

The new application and appeal procedures do not replace existing powers
to renegotiate S106 agreements on a voluntary basis (DCLG, 2013). The
application and appeal procedure will assess the viability of affordable hous-
ing requirements only. It will not reopen any other planning policy consider-
ations or review the merits of the permitted scheme. An application may be
made to the LPA for a revised affordable housing obligation. This application
should contain a revised affordable housing proposal, based on prevailing via-
bility, and should be supported by relevant viability evidence. Operation of
the clause will cease on 30 April 2016, as the ability to renegotiate is seen by
government as a reflection of the current difficult market conditions, and not
as a permanent change. The review and appeal guidance also introduces a test
of viability. It is strongly encouraged that existing methodologies for testing
viability are used, and whilst no particular method is prescribed, Annex A
identifies variables which could be relevant in the reassessment of viability
(DCLG, 2013). Recent interviews with LPAs found that some use consul-
tants to conduct site-specific viability assessments as part of renegotiations
but others do it in-house, although all appear to use external consultants for
their CIL viability modelling (Morrison and Burgess, 2014).

It remains to be seen what the impact will be on the delivery of affordable
housing of this new time-limited application and appeal procedure. Many
local authorities are already renegotiating S106 agreements based on current
market conditions. Where developers use the new appeal process to renegoti-
ate the amount of agreed affordable housing, it has to be proved that reducing
the affordable housing will improve viability. But it is possible that in many
cases this would not be sufficient for developers to bring stalled develop-
ments forward, given the many other costs and market constraints.

Prior to the legislation coming into force, the Coalition Government
funded a mediation service based in the Homes and Communities Agency
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so that LPAs and developers who disagreed after sitting down together to
review agreements on stalled sites could call in mediators. It was reported
that of the 127 stalled sites looked at by the ATLAS (Advisory Team for
Large Applications) team in the HCA only 16 were stalled because S106
agreements made them no longer viable. In many other cases the lack of
development finance was the main reason (Matheson, 2012; Rogers, 2012).
But it is the affordable housing contributions that tend to get renegotiated,
not infrastructure contributions which planners see as more essential
requirements (Mathers, 2013) because it is vital that renegotiations do not
produce viable schemes which are no longer acceptable in planning terms
(Carpenter and Marrs, 2012). Early reports suggested that up to 16 000
affordable dwellings were at risk (Bury, 2011), a trend confirmed by later
reports showing that the CIL levies (see below) being sought by LPAs meant
they were also reducing affordable housing targets to retain site viability
(Bury, 2012). Others argued (e.g. Ashworth, 2012) that other obligations
should be reviewed, not just those requiring on-site affordable housing
contributions, while yet others showed how S106 agreements for affordable
homes in fact acted as catalysts to private house building as they helped
developers’ cash flow problems in periods of economic downturn. Thus,
S106, far from rendering the provision of private homes unviable, secured
more of them (Duxbury, 2013). At one time the government discussed
(and consulted on) the idea that CIL might fund affordable housing, but
its later moves to enhance viability of stalled development sites through
renegotiations of contributions nullified this option.

The most recent research evidence on stalled sites (University of Read-
ing et al., 2014) shows that, despite public policy concerns, viability mod-
elling across a representative range of sites and locations undertaken by the
research team showed that scheme viability had not deteriorated between
2007 and 2010, because building costs fell more than house prices, although
subsequent cost increases and some falls in house prices since 2010 had
reduced viability by 2012 in some locations. Factors such as the increased
costs of development finance and having to extend sales periods can affect
viability, although the latter also means developers can defer construction
costs except on multi-storey developments. Urban extensions posed signif-
icant additional costs to developers because of the bigger upfront costs of
opening up sites and putting in on-site infrastructure, but removing afford-
able housing obligations would not always make viable what had become
non-viable because of the wide variations in the circumstances of each site.

The same research team (University of Reading et al., 2014) also looked at
stalled sites (ones with a detailed consent which had not been implemented
at least a year later) to see whether planning obligations, especially for afford-
able housing, were themselves the cause of this delay. They found that over
8 in 10 stalled sites were residential, that two thirds of these were for flats
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and that the majority brownfield were in low land value urban areas. In their
analysis of a small indicative sample of 18 case studies (which included those
where permission had been granted but S106 negotiations had not been com-
pleted) they concluded that whilst changed market conditions (falling prices
and sales rates) were an important reason why most sites had ‘stalled’, there
were also many other factors including ownership changes, failures to agree
with third parties and high abnormal costs. Whilst planning obligations were
not seen as the key factor in sites becoming stalled, they did become a key
issue in subsequent renegotiations, with the evidence confirming that LPAs
are usually prepared to renegotiate where viability was an issue. Most of
the negotiations focused on affordable housing requirements where require-
ments varied from 20% to 30% (with the lower value sites at the bottom
end of this range). In line with other evidence, the number of new affordable
homes agreed were not always the key issue as the specific tenures required
also affect viability. In a few of these case studies, completing the afford-
able homes agreed and selling them to HAs helped the developers’ cash flow.
Other obligations were also critical to the viability of stalled sites, especially
formula charges for education and highways and their impact on funding
new infrastructure in the initial phases of large developments. Whilst it
appeared that most renegotiations had gone smoothly, there remained major
challenges in developers demonstrating the impact of changes on viability.

Implementing the community infrastructure levy

In addition to the impact of the downturn and new legislation dealing with
viability issues, there have recently been significant changes to the way in
which capturing development value will be undertaken in the future. The
main change is the introduction of the CIL, as discussed in Chapter 4 of
this volume. CIL is a new planning charge that came into force on 6 April
2010 through the Community Infrastructure Levy Regulations 2010 (now
amended by the Community Infrastructure Levy (Amendment) Regulations
2011 (DCLG, 2011)). It allows local authorities in England and Wales to raise
funds from developers undertaking new building development in their area
(DCLG, 2011). The money can be used to fund a wide range of infrastructure
that is needed as a result of development. This includes new or safer road
schemes, flood defences, schools, hospitals and other health and social care
facilities, park improvements, green spaces and leisure centres.

CIL is intended to be fairer, faster and more certain and transparent than
the current system of planning obligations which has been accused of caus-
ing delays as a result of lengthy negotiations (DCLG, 2011). Levy rates are
intended to be set in consultation with local communities and developers
and it is anticipated that CIL will provide developers with much more cer-
tainty ‘up front’ about how much money they will be expected to contribute.
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It is still difficult to predict the impact that the combined introduction
of CIL and scaled back S106 obligations will have on the ability of planning
obligations to secure contributions. But the initial evidence is not encourag-
ing. A large proportion of English LPAs have no up-to-date local development
framework (House of Commons, 2014). This makes it difficult to ensure
that CIL and S106 policy fits within this framework, a particularly impor-
tant problem, given the way the NPPF emphasises the importance of LPAs
testing the viability of their core strategies as a whole, making it sensible
to adopt CIL charging schedules simultaneously (Allison, 2012). Hence, a
parliamentary select committee reviewing the NPPF recommended that all
LPAs should have adopted local plans in place within three years (House of
Commons, 2014). Only a very small proportion of LPAs were charging CIL
by September 2013. By then only 48% had adopted plans and only 4.9% were
charging CIL levies (Carpenter, 2013c). Moreover, as many as 58% had not
published CIL plans at all, especially outside London, the South East, South
West, East and the Midlands region. A year later in its recent, 2014, review
of the NPPF, a parliamentary select committee heard evidence that only a
small number of LPAs had chosen to use CIL and that 68% of councils would
not have CIL in place by April 2015 (House of Commons, 2014). Charging
schedules show that CIL rates tend to be higher in London and the South
East (National Planning Practice Guidance, 2013) with few LPAs charging
for commercial and industrial development, but mainly for residential and
for out of town (and not town centre) retail developments.

In London, only two boroughs had their own charging schedules in place
at the beginning of 2013 (Redbridge and Wandsworth) but the Mayoral CIL
charge is applicable to all boroughs having come into operation in April 2012
intended to raise £300m towards the £14.5bn costs of Crossrail (a new cross
London railway line) but by February 2013 less than half the anticipated CIL
receipts for 2012–2013 had been collected (Carpenter, 2013a). As we saw
in Chapter 4 of this volume, in late 2013 DCLG announced that LPAs will
have a further year (i.e. until 2015) to get their CIL schedules in place after
which date they will no longer be permitted to pool S106 receipts from more
than five sites with tariff payments under S106 agreements for infrastruc-
ture not funded by CIL. Given the slow pace of CIL income being achieved
by LPAs one (the London Borough of Wandsworth) is using Tax Increment
Financing (introduced in 2010) to borrow against future CIL receipts to help
fund the extension of an underground line to Battersea but doubts have been
expressed about the risks involved as future CIL receipts could not be guar-
anteed (Marrs, 2011).

In the early days of CIL, reports indicated the very different approaches
to deciding on charging schedules that the early adopters were taking
(Webb, 2011). But despite this initial activity and although many LPAs
welcomed CIL in the hope that, because it would apply to all sites, it would
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bring in more receipts than did S106 on fewer sites, there have been long
delays in getting CIL schedules set up. A long and complex process is
involved, starting with estimating the infrastructure requirements to sup-
port new development, estimating funding likely to be received from other
sources, and considering how far CIL can be used to fund the balance and
then making a judgement about what is required and a charging schedule’s
impact on site viability (all in the light of what might be needed for residual
S106). The draft schedule then has to be subject to consultation and an
inquiry led by a planning inspector. This is very demanding of LPA staff
at times of tight revenue budgets for all local authorities, even where LPA
departments secure much of their funding by application fees paid by devel-
opers. In many cases, inspectors are requiring LPAs to think again about CIL
charging schedules to ensure that they are consistent with their S106 afford-
able housing targets in their adopted core strategies (even if Supplementary
Planning Documents have lower targets), making it clear that CIL charges
must be compliant with core strategies in adopted plans (Carpenter, 2013b).

This slow take up of CIL can be seen as a paradox given that CIL was
introduced to improve the transparency, speed and certainty with which
planning obligations were extracting development value. As we have seen
in Chapter 4 of this volume, S106 was seen as lacking in transparency
and site-by-site negotiations often dragged on and were only agreed very
close to the award of planning permission. S106 negotiations also placed
burdens on hard-pressed LPA staff. Although there was surprise when the
Coalition did not abolish CIL (Watson, 2011), the expectation was that CIL
schedules would quickly emerge as local authorities followed the advice
and experience gained by early adopters. However, this early optimism
has been followed by concerns that what was once conceived as a simple
fixed tariff (with some limited variations in types of development and
in specific zones of a LPA area) has now become very complex with the
occasional observation that it may now involve almost as much ‘haggling’
as did negotiated S106 obligations. The regulations were originally poorly
drafted in 2010 and there have been four amendments since then (Chapter
4, this volume). What was designed to simplify the collection of funds for
infrastructure has now become very complex indeed although the main
principle that CIL charges are not negotiable has remained (Editorial, 2013;
Webb, 2013). As well as deferring for a year (to 2015) the date when pooling
of more than five S106 contributions for infrastructure will no longer be
possible, the most recent changes included provision for allowing develop-
ers to claim exceptional relief, to phase CIL payments and make in-kind
contributions to discharge CIL liabilities, to make more developments
exempt from CIL and requiring LPAs to further demonstrate that their CIL
charges do not make development unviable (whilst also raising the funding
for the infrastructure needed to support developments; DCLG, 2013).
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The Parliamentary select committee reviewing the NPPF argued that the
growth in the number of these exemptions, the limits placed on S106 pool-
ing when CIL is introduced and the requirements that LPAs share their CIL
proceeds with local communities (see Chapter 4) may well be a reason why

so many LPAs are now reluctant to adopt CIL because they do not consider
it to be as effective a means of funding infrastructure as planning obliga-
tions. . . . it is clear that some councils consider section 106 agreements
a more effective means of securing infrastructure contributions from
developers. We consider that, if councils wish to continue using section
106 they should be able to do so, without the Government placing unnec-
essary restrictions upon them. (House of Commons, 2014, paras 19
and 20)

In the meantime, commuted payments for affordable housing for S106
are increasing, creating concerns that these risk not achieving the mixed
communities objectives and also mean that less land will be provided for
affordable homes because the costs of land acquired using commuted pay-
ments are expensive (Brown, 2012). The increase in commuted payments
arises partly because more small development sites are involved as there was
(until very recently – see Chapter 4) no longer any threshold for negotiating
affordable housing contributions and on-site provision for these is problem-
atic. To improve flexibility, one LPA in London is allowing landowners to
sell land below market value to an affordable housing provider, in exchange
for an affordable housing credit which the landowner can then use for other
schemes (Lloyd, 2012).

Also putting affordable housing contributions at risk was the proposal that
enables private rented housing to count towards the proportion of affordable
homes made in the Montague review on how to attract institutional
investment into the private rented housing (DCLG, 2012b). In addition,
concerns have been reported that CIL proceeds may not be spent on the
infrastructure required for the developments on which it is charged, as CIL
does not have the same contractual relationship between the payment of
the contributions and the obligation on the LPA to undertake the work for
which the funds are provided (Ashworth, 2013).

By late 2013, housing market confidence was returning with share values
of house builders rising. Planning permissions have also risen, reflecting this
confidence and the approvals regime created by the NPPF, with approvals in
England up by 35% in the year ended September 2013 compared with the
year before (DCLG statistics). Nevertheless, given that development values
have fallen so substantially since the credit crunch, it may well take a sig-
nificant recovery in the market before CIL and scaled back S106 can deliver
the infrastructure and affordable homes secured by S106 in the past. The
evidence of this volume also shows that, when securing obligations, how
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important it is to have effective policy and practice in place as well as to
have high development values. Local policy and practice will be as crucial
in the future as in the past.

Conclusions

There was successful delivery of an increasing number and value of planning
obligations through S106 during the period of a buoyant rising market. It
became a valuable way of securing financial and in-kind infrastructure to
mitigate against the negative impacts of development.

However, the impact of the downturn has been stalled sites and a lack of
development. Developers in some cases have argued that agreed contribu-
tions are no longer viable. Renegotiation downwards has been permitted to
try and ensure development goes ahead. But the time-limited nature of the
new government legislation allowing renegotiation suggests that improve-
ment in the market in the future is expected and that developers will return
to delivering higher levels of planning obligations than through the reces-
sion.

The impact of the CIL on capturing development value is uncertain. But
the views of the early implementers of the levy suggest that, as long as rates
are realistic and based on viability not policy, then the CIL will not hin-
der development, and it is the current market conditions that are keeping
development at low levels, rather than the extraction of development value,
whether through S106 or CIL. However, this does require LPAs to be realis-
tic about what is viable and can therefore be extracted under current local
market conditions.

The future of affordable housing delivered through planning obligations
depends not so much on CIL as on the wider interaction of house prices and
local policy and practice. The overall economic context and its impact on
the housing market more broadly is critical. For affordable housing through
the planning system, this has always been the case and the introduction of
CIL does not change this. LPAs thus have to be aware of variations in local
viability and the complex interplay of factors that shape the extraction of
development value and viability.
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Introduction: making comparisons and transferring experience

This chapter looks at the experiences of four other countries in capturing
development value for infrastructure and affordable housing. We also
compare these with the experiences of England. This enables us to define
what is distinctive about the English experience and explore the limits of
transferring policy and practice between jurisdictions. The four countries are
Australia, Germany, the Netherlands and the USA. They have been chosen
to illustrate different approaches which arise from their different market
economies, different planning systems and different approaches to property
rights and public ownership of land. In two planning systems (Australia and
the USA), the costs of providing infrastructure and affordable housing are
mainly directly placed on developers while in the other two (Germany and
the Netherlands) these have been mainly secured through land adjustment
processes and sales of publicly owned land, although this is now changing.

While there are considerable hurdles in making comparisons, a key ben-
efit of looking at other countries, as Booth (1993) emphasised, is that they
help to test hypotheses about the nature of policy and in so doing force ana-
lysts to enquire more about the nature and purpose of their own policies
and systems. As Henneberry and Goodchild (1993) remarked, when examin-
ing impact fees in the USA, the interest in looking at other countries is in
‘identifying the distinctive features of national practice and of testing com-
monly held assumptions’ (p. 11). Hence, whilst careful comparative research
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can disentangle complex evidence about comparisons and point to general
lessons, it can also help distill and re-examine assumptions about theory and
practice made within researchers’ own countries (Heidenheimer et al., 1990).

Comparative studies are, of course, fraught with difficulties. They study
the ‘how’, ‘why’ and ‘to what effect’ of the actions of different levels of
government. They have to address the problems of defining terms and
measures to get comparability, of coping with a large number of variables,
of understanding the dynamics of causes and policy responses and of
uniqueness (Heidenheimer et al., 1990). The methodological problems of
doing comparative planning research have been stressed in a number of
previous studies. Masser (1986), for example, argued that a major problem
is the way phenomena and context are closely intertwined and showed
that, by setting up research teams in the countries being compared and
identifying the equivalence of the issues being examined, some of these
issues can be addressed. Others have stressed the problems of culture, as
well as those of language, which inhibit comparisons. Thus, Booth (1993)
argued trenchantly that the relationships between policies, plans and their
implementation are not technical processes and thus constants in planning
processes everywhere that can be understood by anyone involved in land-use
planning in any country. Instead, they are concepts which are deeply embed-
ded in the culture of countries and thus have many different meanings,
a problem going beyond the issue of translation. The latter problem that
land-use planning is rooted in the political and administrative culture of
each country and in legal frameworks affecting property rights and the con-
duct of administration has been recognised in many comparative studies of
planning, including long-standing studies (e.g. Davies et al., 1989; Wakeford,
1990) as well as more recent ones (e.g. Norton and Bieri, 2014). As a result,
and as Newman and Thornley (1996) also observed, differences between
planning systems in Europe (for example) are deep seated and there has been
no convergence around a standard European model, notwithstanding the
emergence of European wide spatial planning initiatives.

In approaching these challenges, we wanted not only to choose countries
which varied quite explicitly in the way they handled infrastructure and
affordable housing within their planning systems (i.e. comparing those
involving the fixing of charges and negotiating contributions with those
involving public land ownership approaches), but also countries with
different market economies, social and welfare policy approaches (the latter
being related to countries’ approaches to affordable housing), constitutional
arrangements and different legal traditions.

In relation to market economies, we distinguished between liberal mar-
ket (LME) and coordinated market economies (CME), following Hall and
Soskice (2001). In the former, competitive market arrangements dominate
the economy while in the latter there is more reliance on non-market
relationships. Australia and the USA are examples of LMEs (as well as
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Britain), and Germany and the Netherlands are examples of CMEs. With
respect to welfare regimes, we followed the categories of Esping-Anderson
(1990) who distinguished between liberal welfare states and conservative
or corporatist systems. In the first category means tested assistance and
modest universal transfers dominate with the state encouraging market
provision by restricting public provision and subsidising private provision.
Australia, the USA (and Britain) are examples. Germany and the Nether-
lands are examples of conservative/corporatist welfare regimes where status
differentials are preserved for the sake of social integration and family
and non-state provision of welfare is emphasised (we have not chosen to
examine in this chapter a country with a social democratic welfare regime
such as those found principally in the Nordic countries).

In so far as our four countries’ planning systems (like Britain’s) are used
to support affordable (including rental) housing provision, they are also
examples of Kemeny’s (1995) binary classification of rental markets into
unitary and dualist. In the former (of which Germany and the Netherlands
are examples), private and non-market provision is integrated. Social rented
housing is often provided by hybrid organisations crossing the private
and public divide and these organisations often house a wide range of
households, not just those in need. In dualist rental markets (of which
Australia, USA – and Britain – are examples), not-for-profit provision is
restricted to a residual social rented sector of low-income households where
tenants often pay rents covering more than the historic costs of provision
(encouraging better-off tenants to leave) and landlords sell-off properties,
also for surpluses. Countries with dualist rental markets often have high
levels of homeownership. This binary classification is not unproblematic
and some (e.g. de Kam et al., 2013) have argued that account also needs to
be taken of the large amount of self-building in a number of countries, such
as Germany (as is also the case in Australia).

Our four countries are examples of both federal (Australia, Germany and
the USA) and unitary (the Netherlands – and Britain too) systems of gov-
ernment. They are also examples of different legal traditions, factors which
are important in understanding their planning systems. As far as Europe is
concerned (and looking at England1 as well as at Germany and the Nether-
lands), Newman and Thornley (1996) distinguished the planning systems
of European countries in terms of administrative and legal ‘families’. Many
European countries, including the Netherlands, are part of the Napoleonic
‘family’. In this family, the law is based on complete systems of rules or codes
which are derived from abstract principles. Those countries which had been
invaded during the Napoleonic era, including the Netherlands, retained this
legal approach when they regained their freedoms. In this family, the basic
building block of local administration is very small but under this system

1We discuss England alone because Scotland has a separate legal system and there are devolved
governments in both Scotland and Wales.
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the unit of government has a much greater degree of independence from cen-
tral government than in England, albeit with some oversight from central
government. Germany which did not become a unified country until the
nineteenth century is arguably a branch of the Napoleonic family and shares
the approach of systematisation and codification initially developed from its
history of Roman law. The written constitution means that the responsibil-
ities of each level of government cannot be altered except by a change in the
constitution.

England is distinct as Britain’s unwritten constitution provides no ‘pro-
tection’ to local governments because Parliament’s sovereignty enables it
to determine what local governments may and may not do and has moved
local government to more of an agency mode away from an independent pol-
icy mode (Stoker, 1991). Newman and Thornley (1996) also point out that,
unlike many other countries, the political spheres of central and local gov-
ernment in England are generally different with little interchange of politi-
cians whilst the leadership (despite more recent changes) and local govern-
ment tend to be collegial rather than led by a strong Mayor (there are of
course recent exceptions since their analysis). England’s legal style is also dif-
ferent from other European countries being based on a common law approach
in which law develops on a decision-by-decision basis on a cautious evolu-
tionary approach. The unwritten constitution, as others have argued (e.g.
Loughlin, 2013) not only allows some ambiguity in arrangements but also
facilitates pragmatism in the workings of the constitution (something criti-
cal, we shall argue, to the way planning obligations have evolved in England).
Finally Newman and Thornley point out that local government units in Eng-
land are generally much larger in population than those in Europe and often
provide a much wider range of services.

In the USA, the written constitution and the federal system of govern-
ment shapes the planning system and its ability to extract development
value. The constitution safeguards private property rights against abuse by
government and amendments to the constitution provide rights of due pro-
cess. The constitution also prescribes the relationship between the federal
and state governments, and the federal system is one of checks and balances
rather than (as in many European federal systems) a means of coordinating
the different roles of the levels of government. In the US system, the States
cede some authority to the federal government whilst local governments
are creatures of the States and subject to their control. Government interfer-
ence in property rights is restrained and the courts play an important role in
safeguarding the protection. As Norton and Bieri (2014) assert, this explains
why, as we shall see, there is a more ‘minimalist’ approach to planning than
in many other countries, especially European ones, and there is thus a ‘strong
preference for allowing and promoting individuals to productively use their
land through market development and exchange’ (Ibid, p. 386). This leads to
the paradox that the judicial role is crucial, involving ‘the legal resolution
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of policy choices after the fact [and] litigating local zoning decisions piece-
meal’ rather than collectively made planning and policy choices before (Ibid,
p. 386). A final comparison within federal systems is that local governments
in the USA depend much more on local taxes especially property taxes to
fund services than do their counterparts in, for example, Germany.

Australia, like the USA, has a written constitution which amongst other
things protects property rights and provides for rights to just compensation
when property is taken. The Commonwealth is the federal government and
the six states and two territories form the second tier. Each of the latter has
their own separate system of planning operating largely independently from
each other. Like the USA, Australia follows the common law tradition of
case law evolving through precedent.

This chapter relies for its evidence on secondary sources, principally litera-
ture, and research conducted by the authors, including reporting and updat-
ing some of our own work (especially Monk et al., 2013; but also Crook,
1986) and that of our collaborators in this project (e.g. Henneberry and Good-
child, 1993, 1996; Gurran and Whitehead, 2011) and of other colleagues,
including, for example, work commissioned by the former National Hous-
ing and Planning Advisory Unit (Oxley et al., 2009). The very recent study
by Monk et al. (2013) of the planning systems in a range of countries (includ-
ing the four examined in this chapter) drew not only on relevant litera-
ture, including policy documents as well as academic analyses and com-
mentaries, but also on advice from country experts. In the case of all four
countries described in this chapter, we have examined the most recent lit-
erature, including policy documents, in order to update earlier findings.

Australia

Planning policy, planning legislation and its administration

Australia’s five major cities (Adelaide, Brisbane, Melbourne, Perth and Syd-
ney) are all highly suburban, with low densities by world standards, and
high levels of home and car ownership (Monk et al., 2013). In 1991, about
75% of the housing stock consisted of detached houses, with very little high
density housing except in Sydney. Around 70% of households owned or
were buying their dwellings, 5% rented from a public housing authority and
20%–25% rented from a private landlord. This pattern had changed only lit-
tle in the previous 30 years (Forster, 2006). Federal government policies have
encouraged home ownership, provided limited funding for public housing
systems in each State, and neglected the private rental sector (PRS). How-
ever, since the early 1990s, rates of home ownership have fallen (particularly
for young people), housing densities and the PRS have increased, coinciding
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with increasing house prices and affordability problems, particularly in the
most desirable and pressured areas.

The planning system is largely governed by each of the six state and the
two territory governments, with the Commonwealth (i.e. federal) govern-
ment having very little formal involvement, aside from matters of ‘national
environmental significance’. Each state and territory has its own (often
different) planning legislation governing land allocation and development
control. Increasingly, the states have adopted overarching strategic policies
(including metropolitan and regional planning) with varying levels of local
involvement. More detailed decisions about local planning objectives, land
allocation (zoning), density and design controls and the majority of develop-
ment control/management, are undertaken by local government which is
relatively weak and with limited powers and responsibilities (Austin et al.,
2014; Gurran, 2011). Local plans must be consistent with the relevant state
or territory legislation, as well as with any other relevant plans or policies
and require approval by the relevant State Planning Minister. They specify
broad objectives for development within the designated locality; categorise
land according to permissible or desired uses (often through formal land-use
zones); articulate certain development standards (ranging in detail from
basic density controls through to specific aesthetic considerations, depend-
ing on jurisdiction); and outline other considerations relating to issues such
as cultural heritage. Permission for most developments is not assumed
or granted as of right for developments that comply with the plan. Most
development proposals are subject to discretionary development control,
including code-based assessment processes and negotiations, the latter
particularly for projects that do not conform precisely to criteria specified
in the plan. The Australian system thus has the dual features of USA
zoning and British discretionary plans and this is likely to remain a defining
feature of Australian planning (Gurran et al., 2008). In many jurisdictions,
different planning procedures apply for very large (in scale or value) projects
on new greenfield or urban renewal sites, typically managed by a state
government agency rather than a local authority. In some cases, special
purpose vehicles have been established to facilitate planning processes in
designated metropolitan growth areas.

Thus, the basic planning system is a discretionary planning regime where
the right to develop requires planning permission in the context of zoning
arrangements setting out permissible land uses and standards. Zoning
effectively allocates development value at the time of the zoning. The states
control the direction and timing of development, the designation of green-
field areas for urban development and their inclusion inside metropolitan
areas by extending growth boundaries. They also zone land for different uses
and make use of other regulatory tools that are available to enable urban
development in planned urban corridors. Metropolitan councils and state



International Experience 233

governments have generally acted in a reactive manner when approving
applications for greenfield development (Goodman et al., 2010), aside from
the limited actions of state land organisations, established in each state
and territory during the early 1970s by the Commonwealth (then Labour)
government. These government land authorities were intended to facilitate
the release of new land for suburban residential development, and help
stabilise the land market in response to demand (Milligan, 2003). However,
during the 1980s most of these became government enterprises, required
to deliver commercial returns and therefore limited in their potential for
proactive land or housing outcomes. Interest in government land authorities
playing more proactive roles in strategic land delivery for housing supply
and affordability has increased recently (Milligan et al., 2009) with the
five major cities’ strategic plans having to make provision for significant
numbers of extra dwellings over the next 20–25 years. Since the post-war
years, each has undertaken various approaches to metropolitan planning
(Hamnett and Freestone, 2000). Current plans reflect the promotion of
more intense, mixed uses around transportation hubs, a greater mix of
housing types and greater housing affordability, alongside objectives for
environmental protection and economic growth. More fundamentally, the
Australian planning system reflects the country’s heritage and primacy of
the market and limits planning to improving efficiency and dealing with
externalities and not to promoting equity and redistribution.

Planning policy is based on three principles: containment, consolidation
and ‘centres’ (Bunker and Searle, 2009; Forster, 2006). Consolidation aims to
reduce the rate of urban expansion by encouraging new development, usually
at higher densities, within the existing built-up area. All states have adopted
containment policies, including the use of urban growth boundaries, which
have been extended over time, increasing the supply of urban land on the
metropolitan fringe. Since 1991, urban consolidation policy has been respon-
sible for a significant rise in medium density housing in the inner and middle
rings of all five major cities (Forster, 2006). Yates (2001, cited by Goodman
et al., 2010) argued that this might improve housing affordability because
of the savings in land and infrastructure costs associated with dwellings on
smaller plots and in more compact settlement patterns, also enabling older
householders to downsize from family homes, thus helping younger, grow-
ing households to enter the property market.

Developer contributions to infrastructure

Funding for the infrastructure needed to support new development became
a particular problem in Australia as governments shifted away from funding
urban infrastructure through taxation or borrowing towards a ‘user pays’
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model. While local governments still use rate revenue to support infras-
tructure, local rates are increasingly required to fund a number of other
services and activities as well. In this context, development contributions,
long collected for basic utilities and roads within new subdivisions, have
assumed greater importance. All Australian planning jurisdictions have
introduced arrangements to collect financial or in-kind contributions to
meet all or part of site-based, neighbourhood or local-level infrastructure.

Infrastructure contributions first emerged after the Second World War
when private developers wanted to share the costs of the infrastructure
needed to support the boom in housing construction (Gurran et al., 2008).
The ability to levy contributions as a condition for planning permission
has since been incorporated into State and Territory planning legislation,
although the approaches vary (Gurran et al., 2008, 2009; Gurran, 2011).
New South Wales (NSW), Queensland and Victoria have the most extensive
provisions for collecting contributions and permit the widest range of
community applications for their use. In NSW, the range of contributions
is widest, from site-based costs to regional transport (in Sydney’s growth
centres). In Queensland, contributions to urban water supply, drainage,
water quality, transport infrastructure and infrastructure for local commu-
nity purposes, such as public recreation predominantly serving a local area,
may be levied by local councils if they have a priority infrastructure plan
or, where there is no such plan, through state charges. Victoria permits
contributions to be collected via a Development Contributions Plan, as
a condition of a planning permit, or as voluntary agreements. Contribu-
tion Plans form part of the local council planning scheme, and therefore
require state ministerial endorsement as they are seen as amendments to
the statutory planning scheme. Contributions may cover ‘development
infrastructure’ where contributions are not capped (for instance, local roads,
parks, maternal and child health centres, kindergartens and public transport
infrastructure), and ‘community infrastructure’ – all other community
facilities – which are capped.

In contrast, contributions in South Australia are limited to open space,
access roads and water supply, plus car parking where on-site provision is not
viable, although there are other ‘service rates’ and ‘service charges’ which
could be seen as de facto contributions. In Tasmania, if contributions are
sought, both the amount of the contribution and its use are negotiated locally
and form a planning agreement between the local authority and developer. In
Western Australia, the State regulates contributions through policies, condi-
tions imposed through planning and conditions of approval for the subdivi-
sion of land. Social infrastructure is not generally funded, except for land
for schools. In Canberra (Australian Capital Territory Planning and Land
Authority, ACTPLA), there are no provisions for infrastructure contribu-
tions, but the costs of infrastructure can be offset by land sales or by a levy



International Experience 235

on permitted uses associated with redevelopment. Where land is owned by
the ACTPLA, the government may discount the price of land in return for
developers providing infrastructure for the new development or it may levy
a charge for change of use when permission to change an existing land use
is granted, effectively capturing part of the value uplift associated with the
change (Bourassa et al., 1997; Gurran et al., 2008).

There are differences in terms of the magnitude of contributions and the
formula for their determination, especially between formulae that impose
a flat fee per dwelling, site or area, and formulae that require a percentage
levy based on construction costs. When fees are imposed per dwelling, more
expensive development is favoured because the fee is the same irrespective
of the overall value, so the fee becomes a smaller proportion of the whole.
This raises both sustainability and equity concerns. Similarly, if the fee is
set per residential lot rather than per hectare, it disadvantages smaller lots
and favours larger ones. This is particularly problematic in medium density
housing where flats face similar contributions to houses yet may have less
impact on the need for infrastructure or services within the locality. Con-
siderable differences in approaches to contribution setting exist, not only
between the states and territories, but also at local government level. Not
all financial obligations associated with the planning and development are
levied under planning legislation, with a number of other agencies responsi-
ble for roads or utilities potentially levying their special purpose charges in
relation to their own formula for determination. Arrangements for the tim-
ing of contribution payments differ between and within jurisdictions, and in
relation to particular projects.

Jurisdictions generally rely on three key principles to support their contri-
bution requirements. First, the principle of ‘nexus’ is important because it
establishes a link between the development, the need for the service being
charged, the location of that service and the time by which the service is
provided. Second, the principle of ‘fair apportionment’ is also important
as it means that only the share attributable to the development should be
charged. Third, the principle of ‘reasonableness’ applies to the amount of
contribution required relative to the overall development. These principles
are less relevant in relation to voluntary agreements between authorities
and developers, or when a system of flat levies is used. Most jurisdictions
have also established systems to ensure that the calculation and application
of development contributions are transparent, although again processes
differ at the local level. Developers are usually able to go to appeal over the
amount of contribution required as a condition of consent.

Recent evidence (Gurran et al., 2009) showed divergence between the
states and territories in relation to the overall range of development
contributions collected and the scale of these charges. There was signif-
icant variation in the contributions typically required in each state or
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development context, even between two projects within the same local
government area. In NSW and Victoria, growth areas contributions per lot
were likely to reach around $100 000 or more, while in Queensland, con-
tribution amounts were expected to reach around $45 000 per lot. Although
development contributions clearly represent a significant cost item, devel-
opers generally support them whilst also being concerned about the lack of
certainty and inconsistency about what obligations would be incurred for a
particular project, and the timing, location and quality of the infrastructure
ultimately provided. Local government respondents to the survey by Gurran
et al. (2009) worried about shortfalls between planned infrastructure pro-
vision and the contributions actually collected. Reforms being considered
relate to affordability, introducing standard charging and enabling more
negotiations (to reduce appeals). Finally, the timing of the contribution
requirement is important in terms of who is likely to bear the cost – the
landholder, the developer or the final home purchaser. If the fee is required at
the time of rezoning or land sale, it is easier to pass it back to the landowner.
If imposed during the construction phase or prior to occupation, the fees are
more likely to be passed on to the purchasers – or result in lower profits for
developers. Arrangements for the timing of contribution payments differ
between and within jurisdictions, and in relation to particular projects.

Developer contributions to affordable housing

There is a diversity of policies and practices between state and territory gov-
ernments. The key policy ‘driver’ is the failure of new dwelling construction
to keep pace with rising demand in the 2000s (National Housing Supply
Council, 2011). This is generally attributed to planning and other regula-
tions (Gurran and Phibbs, 2013), although there is little evidence that these
increased during this period (Yates, 2011) and it is not clear if changes to the
planning system would increase housing supply, because increased urban
growth puts pressure on land prices. While there is no overall shortage of
land in Australia, there are physical and planning constraints on urban land
supply. If urban land scarcity is the problem, then any increase in demand
raises house prices (Yates, 2011, p. 276). Demand for housing is projected
to continue rising over the next 20 years (National Housing Supply Coun-
cil, 2011) with the gap between supply and requirements widening so that
housing output will need to be raised well above past trends to reduce rising
house prices and improve affordability (Gurran and Phibbs, 2013). An annual
supply gap of 24 000 homes has been identified (National Housing Supply
Council, 2011). Historically, most provision has been made by the private
house building industry with a very small public and not-for-profit sector
so that the institutional infrastructure for linking private with affordable
provision has until recently been limited.
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Most state governments do not require affordable housing under Aus-
tralian planning legislation. Exceptions include South Australia and pilot
schemes in NSW. The Australian Capital Territory system can also be char-
acterised as a way of capturing land value for affordable housing as a charge is
made when lease conditions specifying land use are changed to permit higher
densities. More generally, the zoning system, with its underlying assumed
development rights resting with the landowner, affects the supply of land for
development and effectively sets land values long before development (Gur-
ran and Whitehead, 2011). This means that the potential to capture develop-
ment value and to negotiate community benefits such as affordable housing
is lost as development potential has been established in advance of planning
proposals. It also means that if local authorities want to acquire land that
has not yet been zoned for public purposes they must pay the market price.

Because of this, housing for low- and middle-income groups was seen as
the remit of the federal government who provided funding for affordable
housing. Public housing has become a marginal and highly targeted housing
tenure, falling from around 18% of the stock in 1981 to less than 5% in 2009,
largely through Right to Buy and reduced public funding (Gurran and White-
head, 2011). The growing residualisation of this limited amount of public
housing, the shortage of publicly owned land and the growing problems
of affordability led some states to look at ways the planning system could
secure more affordable homes and provide them in mixed communities
(Austin et al., 2014). All state governments are in the process of moving
from the former government build-and-manage model of affordable housing
towards a model where non-governmental actors fill this role – with or
without additional government subsidy. Under this new model, the plan-
ning system plays a key role in securing affordable housing provision, both
through not-for-profit housing development and private sector developer
contributions and with an emphasis on attempting to reduce the constraints
on supply arising from the planning system (Davison et al., 2012). The
reasons for introducing a new model include the tightening supply of tradi-
tional forms of public or social housing and declining commitment of public
resources for housing (Milligan et al., 2007); the declining access to home
ownership for those on the margins of affording this tenure, and a loss of
low-cost private rental housing, particularly in high-value well-located areas
(Yates et al., 2004); concerns about the macroeconomic and labour market
impacts of a shortage of affordable housing (Berry, 2006a, b); and increased
evidence of socio-spatial polarisation in Australia’s major cities, with low-
and moderate-income earners effectively ‘priced out’ of the housing market
in many formerly affordable suburban areas (Yates et al., 2004).

Initiatives to use the planning system to address these issues by secur-
ing more affordable homes do not include many state wide schemes but fall
into several categories (Davison et al., 2012; Gurran and Whitehead, 2011).
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These are measures to retain or offset the loss of affordable homes in new
projects (NSW since the 1990s), to overcome local planning barriers to mixed
communities (also NSW since the 1990s), to allow planning bonuses for vol-
untary affordable contributions (some local government areas in NSW since
mid-1990s and all of South Australia since 2006) and to introduce manda-
tory requirements for the same (some inner city areas of NSW and all new
residential areas of South Australia).

Most of these initiatives are on redevelopment sites and few are on new
greenfield sites. Although the majority require some public subsidy, the
links between the funding and planning sectors have been tenuous, limiting
what can be achieved. Examples include a pilot inclusionary zoning scheme
in Sydney in the early 1990s. In 2001, Brisbane set up its own affordable
housing provider with a compulsory development contribution scheme
although that did not last after a change in the political control of the coun-
cil. More recently, in South Australia a 2006 amendment to its Development
Act allowed local plans to include provisions for affordable housing which
put into practice a State affordable housing target of 15% in new develop-
ment areas, including 5% high-needs housing. This initially applied to the
redevelopment of public land, but is increasingly being extended to private
land when major new residential areas are established or rezoned for higher
density development. By introducing the planning obligation at the time of
a residential rezoning, the costs to the developer are able to be absorbed by
the value uplift thus enabling the capture of increased development values
for affordable housing (Gurran et al., 2008; Gurran and Whitehead, 2011).

Initiatives in Queensland and NSW are quite different and have not pro-
duced the scale of new affordable homes required. In Queensland, a state
Urban Land Development Authority was set up in 2007 with a target to pro-
vide 15% of all dwellings on its projects as affordable homes funded by inclu-
sionary planning requirements and incentives as well as surpluses arising
from the wider redevelopment projects. In NSW, new floorspace bonuses are
permitted if affordable rental housing is provided in projects. New affordable
housing is allowed on commercial sites where housing would not otherwise
be permitted (Gurran and Whitehead, 2011). All states apart from Victoria
and Tasmania now permit affordable housing to be a planning matter to be
considered under limited circumstances (Austin et al., 2014).

Recently, the government of West Australia consulted on four options to
secure more affordable homes through its planning system (Government of
Western Australia, 2013). The options were as follows: (i) securing diversity
in housing types such as smaller (implicitly lower cost) dwellings; (ii) provid-
ing incentives such as density bonuses to encourage provision of affordable
homes within schemes; (iii) negotiating affordable homes when land was
rezoned; and (iv) making it mandatory for developers to provide affordable
homes within new schemes. The consultation paper specifically noted that
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mandatory provisions worked best when land was rezoned and significant
value uplift occurred, ensuring that any cost associated with the affordable
homes is offset by the value uplift achieved through rezoning. If mandatory
provisions are introduced afterwards, the extra costs of providing the afford-
able homes would have to absorbed by the developer (which may make any
development unprofitable) or passed on to the purchasers of other homes on
the site. Following the consultation, the state government agreed that local
government should explore the use of voluntary agreements using incentives
outlined in local planning documents (Western Australia Planning Commis-
sion, 2014).

All these different approaches have generally not achieved affordable
housing on the same site as market housing. This has limited the oppor-
tunities for mixed communities and made it more difficult for affordable
housing providers, primarily community-based providers, to compete in
the land market, even when there are opportunities to match their own
investment with government funding schemes (Gurran and Whitehead,
2011). Thus, capturing development value to secure affordable housing
has been relatively unsuccessful and where it has succeeded has required
density bonuses and similar arrangements to ensure that developers make
the provision, often in the face of limited political support for securing
the provision and in the face of developer resistance, even where the local
market provides opportunities for making the provision. This presents a
paradox just at a time when community-based associations have grown in
scale and asset base making it possible to match this with policies that
lever contributions from developers through planning agreements, based on
the South Australia model (Austin et al., 2014).

Germany

Planning authorities and the planning system

Local authorities in Germany play important roles in assembling land
for development and ensuring a supply of serviced land for development.
Planning is carried out within a decentralised system characterised by
hierarchical planning powers among the different levels of government and
a strong legal framework (Pütz et al., 2011; Sieverts, 2008; Van den Berg,
2008). The government levels involved are the federal government, the
16 state governments, the 114 planning regions and approximately 14 000
municipalities. The states, regions and municipalities are the planning
authorities while the federal government sets the overall framework and
policy to ensure consistency between state, regional and local planning
(Schmidt and Buehler, 2007). Under the Federal Spatial Planning Act, the
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federal government provides the framework for the 16 state governments
to exercise spatial planning at the state level. Planning takes different
forms in each state, and the weight given to spatial planning differs from
state to state (Kunzmann, 2001). The state governments administer federal
government financial incentives for development, supplementing them
with their own resources. They set quantitative housing targets which the
municipalities then translate into land-use plans indicating where housing
may be built (Needham, 2012). The principles of ‘subsidiarity’, ‘municipal
planning autonomy’ and ‘mutual influence’ are the bases on which the
government acts more as ‘enabler’ than ‘provider’ in development.

Germany has a strong ethos of environmental management and mecha-
nisms for integrating environmental concerns into decision making such as
the long-standing ‘landscape plans’ which provide, in effect, strategic envi-
ronmental assessment of other plans and programmes, and regional resource
management. Federal spatial planning in Germany is limited essentially to
the development of guiding principles which provide the legal basis for state
spatial planning and specifications for sectoral planning. The task of fed-
eral spatial planning is to focus on sectoral planning and public investment
from the point of view of regional and national structural policy. The key
decisions are usually taken at the lowest political level, and a higher polit-
ical level intervenes only if the subject cannot be handled or organised by
the lower one. The position of local municipalities, where the main spatial
planning authority is located, is strong and municipal autonomy is consti-
tutionally guaranteed. However, there is a collaborative mechanism in the
German planning system. On the one hand, the planning strategies from
a lower planning tier have to be taken into account when devising plans
and principles at a higher level, especially in planning infrastructure. On
the other hand, each lower level is obliged to consider the guidelines and
principles of the higher level.

Municipal land-use planning is regulated by the Federal Building Code
which includes regulations on the content and procedures related to the
preparation of local land-use plans and rules for assessing development pro-
posals outside areas covered by these plans. They are the main bodies in the
planning process and follow the principles and guidelines from higher plan-
ning tiers, in combination with implementing other policies (e.g. housing
policies) of the federal and state governments. The municipal administra-
tion produces preparatory land-use plans and binding urban land-use plans.
Taken together, these are the most influential instruments in German
land-use planning. This lowest planning level is responsible for a large num-
ber of site-specific recommendations and measures, and adds greater detail
to the provisions of the higher planning levels. Preparatory land-use plans set
out the municipalities’ objectives for future land use and preliminary zone
designations for settlement development and for other types of land use.
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The urban land-use plans contain very precise and binding designations for
all urban development at municipal level, and hence there is little discretion
in the German land-use planning system (Pütz et al., 2011). Municipalities
are also responsible for providing the infrastructure to support development.

Recently, Germany has placed increased emphasis on regions, as opposed
to individual cities or the national economy, as the appropriate scale through
which to encourage development (Schmidt and Buehler, 2007). The main
task of regional planning is to establish regional plans which are usually
part mandatory on local governments and part advisory. Further regional
planning tasks include participating in the setting of planning objectives at
the local level and establishing sectoral plans and programmes (Pütz et al.,
2011). While the German constitution guarantees municipalities the right
to independent self-government, in reality municipalities operate within a
planning system that requires the cooperation of all levels of government.
As such, decisions concerning land use, taxation and economic development
usually have to be consistent with the wider regional, state and federal gov-
ernment frameworks (Schmidt and Buehler, 2007).

Germany’s economic development has recently been characterised
by growing regional disparities, with stronger growth in the west and
southwest, especially along the Rhine, Main and Neckar rivers and in
Bavaria, than in the north (with the exception of the city of Hamburg)
and east. Germany has a large private rented sector which has remained
fairly stable over the past three decades. Some 49% of the total housing
stock was private rented in 2005 (Kemp and Kofner, 2014), while subsidised
dwellings (and dwellings subject to rent regulation and administrative
tenant allocation) comprised 14% of the total stock. While home ownership
has increased in the former East Germany, the impact of this on Germany as
a whole is limited by the relatively small proportion of the total population
living in this region. The response to demand for housing is linked to
regional policy, that is the commitment for ‘balanced development’ across
regions. Accordingly, significant efforts are made to strengthen economies
and reduce outmigration from ‘lagging regions’ (Beckman et al., 2000). A
combination of strong competences, financial incentives and in some cases
powers to subsidise housing and/or provide infrastructure has encouraged
local authorities to allocate land for housing.

Special mechanisms for controlling growth

The German spatial planning and development control system does not
contain any regulations or policies for the containment of urban growth,
although the German Federal Building Code, the core document of the
statutory planning legislation, states that land shall be used sparingly and
with due consideration (Baing, 2010). The legislation also has an emphasis
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on reusing land and infill development. Many of these regulations are linked
to supporting the policy objective of protecting land with good soil from
development. The focus is thus less on wider spatial planning objectives but
more on avoiding specific loss of good agricultural land. A unique element
of the German planning system is the Federal Building Code which contains
a regulation to compensate for intrusions into nature and landscape. This
compensation either takes place in the same spatial and functional context
as the site itself or is pooled to allow landscape improvements on a larger
scale (Baing, 2010).

However, these environmental constraints did not prevent extensive
urban sprawl during the 1990s. The 2002 National Strategy for Sustainable
Development aimed to reduce the rate of urban expansion from 100 to 30
hectares a day by 2020 (Baing, 2010). The policy framework was updated
with measures favouring development inside existing urban areas. To
encourage redevelopment inside urban areas, a new simplified process
intended to make it quicker and more economically viable for investors to
develop there has been introduced (Baing, 2010).

Land readjustment

Where the ownership of land is very fragmented within or on the edge of
the built-up area, the government can initiate a process of land readjust-
ment (Hayashi, 2000). Land readjustment or ‘pooling’ has been used for many
decades to enable the costs of infrastructure to be shared by all the landown-
ers and the municipality in regeneration schemes. It initially involved rural
land for development but was later extended to built-up land. In the 1960s,
the Federal Building Act was used to provide large-scale urban development
land for residential areas. In the 1970s, its purpose changed to the redevel-
opment of inner city areas and in the 1990s it changed again in order to
address housing shortages as well as to provide land for industries and office
buildings (Hayashi, 2000). Land readjustment can be carried out either by
voluntary arrangements or through compulsory measures. It can be a total
reallocation of land to provide owners with plots suitable for building on
and to provide the municipality with land for local infrastructure. It can
also be a more limited adjustment of adjacent plot boundaries (Konursay,
2004). This allows the municipality to influence the form of development,
recoup the costs of servicing and infrastructure, and possibly to receive some
of the uplift in land value, as well as to remove delays caused by a lack of
infrastructure.

The municipality decides the boundary of the scheme, the rights and
claims of all plots within the area are established and added together, and
then land for public uses such as streets and public space is appropriated
from the total land area. The remaining private property will be returned to
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all owners according to their share of the original value or land area. If it is
divided according to value, the landowner has to pay the uplift in value to
the municipality, which enables the latter to recoup the costs of infrastruc-
ture. If it is returned to the original owners, the municipality retains the
increase in value up to 30% on greenfield land and up to 10% on inner city
land. However, there can be difficulties in bringing land forward because of
regional or local governments’ reluctance to allocate land of any kind in their
plans. This occurs for example in high demand areas where there are plan-
ning constraints on suburban expansion in more urbanised regions because
of regional planning policy preferences to protect green space (Ball, 2012).

‘Circular land-use management’ was introduced in 2002 to reduce land
utilisation (that is, to reduce the land ‘take’ for housing by increasing the
density of development). It builds on the concept of a use cycle from the
allocation of building land through its development, use, eventual aban-
donment and reuse. It allows the zoning of new land for development on a
small scale under certain conditions. The aim is to reduce new development
on greenfield sites and to reuse brownfield land (Preuß and Ferber, 2006).
Research by Preuß and Ferber (2008) suggested that economic instruments
for circular land-use management needed a mix of policies to (i) influence
property prices (e.g. by reforming the property tax system or land-transfer
tax reform) to roll back/decrease the incentives to build on previously unde-
veloped sites for public and private parties who want to build; (ii) introduce
price mechanisms for zoning new land for development (such as establish-
ing tradeable land-use certificates or apportioning building land for zoning
in combination with cost-benefit analysis) to further motivate municipali-
ties to encourage development in previously developed land; and (iii) create
financing options and tailor funding measures to suit circular land-use man-
agement (e.g. by reforming the fiscal equalization scheme at municipal level,
low-interest loans, real estate funds, demolition liability insurance and sub-
sidising re-naturalisation) to greatly strengthen development on previously
developed land. They also found that a circular land-use management pol-
icy requires cooperation between the German federal government and other
important groups of stakeholders – the states, public stakeholders at the
municipal and regional levels, private enterprise, institutions which own
land, the real estate industry and private households and small-scale prop-
erty owners – in order to establish appropriate framework conditions for
circular land-use management.

Provision of housing and related infrastructure

In Germany, the provision of local infrastructure is the sole responsibility
of the local authority that can use grants from the state, and/or charges
on landowners to recover the costs (Oxley et al., 2009). Because plans tend
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to involve extensive negotiation between a wide variety of local agencies
and require subsidy commitments by some levels of government in order
to achieve desired planning outcomes, Ball (2012) argued that Germany
had a slow response to sudden increases in housing demand. Additionally,
some municipalities refuse to sanction land release for housing construction
because they are concerned that they will have to bear the full infrastructure
costs associated with suburban expansion. This is a consequence of the
lengthy and uncertain time before revenue receipts from property taxes and
state subventions become available as a consequence of those investments.
It is now government policy to stimulate housing building within existing
built-up areas, especially through regeneration projects in the east and north
of the country. Municipalities have a high degree of government involve-
ment in the housing development process (Schmidt and Buehler, 2007).
They often acquire or own property and can supply housing land actively by
offering it from their own land banks and by releasing their land holdings in
the built-up area. Also, they can designate urban redevelopment zones where
development is desired but is not taking place (such as large derelict sites and
greenfield sites) by purchasing all the land at existing use value (Baing, 2010).

While a developer acquires the building site, it is the responsibility of the
municipality to service the land and provide the infrastructure (streets, park-
ing areas, technical services, green space and also ‘social infrastructure’ such
as playgrounds). This puts municipalities in a strong position to influence
common facilities and to recoup the related costs. The applicant for a build-
ing permit on such a site is required to contribute to those costs, to a maxi-
mum of 90%, with the remaining costs (at least 10%) paid by the municipal-
ity (Needham, 2012). Special local laws are used by municipalities to vary
the level of charges for landowners (Oxley et al., 2009). The actual provision
of the infrastructure is commissioned by the municipality. In addition, the
owner has to pay the costs of measures to compensate for any destruction
of nature and landscape caused by the development (Baing, 2010). However,
if the municipality demands too much, land will not be brought onto the
market. There are also a range of loans, subsidies and cheap building land
available for constructing both owner-occupied and rented housing, which
are targeted at households with a limited income (Needham, 2012).

The Netherlands

Planning institutions and planning policies

The Netherlands is a decentralised unitary state with a planning system
which places great emphasis on environmental protection, land conser-
vation, preventing development in rural areas and preserving open spaces
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(Needham, 2007; Oxley et al., 2009). It has mechanisms that create vertical
and horizontal integration between levels of government and between
sectors (Newman and Thornley, 1996). Tensions have been growing
between sectors, especially environment, land-use planning and economic
development and especially between spatial and infrastructure planning
(Wolsink, 2003). The dominance of the public sector in determining spa-
tial development has also weakened in favour of more market-oriented
approaches. Until recently, land-use planning had a ‘top down’ and highly
prescriptive approach with central government setting policy that was
then implemented by each municipality’s adopted land-use plan. Building
permits are only granted if proposed developments conform to such plans.

Dutch planning has also had a strong master planning and engineering her-
itage, a reflection of the Netherlands need, going back over many centuries,
to work collectively to reclaim land, create flood defences and build drainage
systems (Faludi and van der Valk, 1994). Planning has thus been about cre-
ating plans, raising the investment to realise them and giving approvals for
projects (Oxley et al., 2009). Local authorities play important roles in this,
either assembling land for development or promoting schemes that support
the supply of serviced land for residential development. Although property
rights continue to rest with the landowner, municipalities have, for many
years, purchased land, serviced it and parcelled it into smaller plots and sold
them on to developers at a price covering the infrastructure costs.

In the past, the Netherlands had a three-tiered hierarchy of plans involv-
ing central government, provinces and municipalities (the latter include
water boards). Central government set overall aims and the key spatial
strategy and each province had its own regional plan. These were imple-
mented through detailed and binding land-use zoning plans adopted by
municipalities and framed within their own structure plans, but approved
by their province. In the early post-war years, central government played
major roles in making (and implementing) development plans but latterly
there has been more emphasis on local decision making and public–private
partnerships (Busck et al., 2009), reflecting changes in the socio-economic
environment and greater roles for private development and investment.

Dutch provinces and municipalities all have the same statutory powers
for purchasing undeveloped land, installing the necessary services and par-
celling it up for sale to private developers at a price that covers the costs.
However, in recent years there has been a move away from public sector-led
development to more market-oriented approaches. Under the New Spatial
Planning Act 2008, the hierarchy of plans has been removed so that strate-
gic level goals have no binding power, only legal ordinances have that power.
Each tier now generally has the same planning powers so that national gov-
ernment can now create a structure plan at the local level to deliver its
own strategy (covering matters of national significance), provinces can do
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the same (e.g. on urbanisation policy), whilst municipalities can adopt their
own local plans without seeking provincial approval. Central government,
province and municipality each have to set out their own spatial policy in a
new instrument, the ‘structure vision’. Municipal land-use plans have been
retained as the most important planning instrument. They are legally bind-
ing, over the whole of each municipality, must be prepared and also must
be revised every 10 years. If proposed developments conform to the plan,
they must be granted permission. If not they must be refused, although it is
possible to subsequently amend the plan to allow development to proceed.
Hence, while there is no discretion, in practice plans can be amended to
enable acceptable development to proceed. Municipal plans can also specify
the different types of housing that can be built: social renting (with defini-
tions about maximum rents), social owner-occupied housing (with defini-
tions about maximum prices and stipulations, who owns and for how long)
and privately commissioned housing. Hence, a form of inclusionary zoning
is possible with the Dutch planning system, although its potential has not
been fully realised because municipalities have been slow to recognise the
benefits (de Kam, 2014).

Dutch cities have strong initiatives to control urban sprawl, protect
green spaces and prevent ribbon development (Zonneveld, 2007;
Halleux et al., 2012). Current planning for urban development has
concentrated development in the Randstad, a poly-nuclear pattern of urban
centres in the western part of the Netherlands (including the major cities of
Amsterdam, The Hague, Rotterdam and Utrecht). In the 1970s and 1980s,
spatial planning channelled development into designated ‘growth centres’
(Dieleman et al., 1999) and in the mid-1980s, national policy aimed for even
stricter control through a ‘compact city’ policy (Geurs and van Wee, 2006).

The compact city policy is now a key element of Dutch urban planning
(Korthals Altes and Tambach, 2008). It was originally a local initiative facil-
itated by central government through the provision of urban development
grants and policy designed to create high urban densities, so that open space
outside of cities could be preserved. Now building on previously developed
land is a top priority (Korthals Altes, 2007). In the major cities of Amster-
dam, Rotterdam and The Hague, a period of decline during the 1970s was
followed by substantial growth in the 1980s, 1990s and early 2000s. In 2004,
the Dutch Government set a target of 25%–40% (depending on the region)
of all houses to be built within existing built-up areas (Halleux et al., 2012).
Nearly all provinces succeeded in achieving this target (Buitelaar, 2012).
Housing growth is now concentrated in 26 urban regions. The first prior-
ity is to build on locations within built-up areas, second on greenfield land
directly adjoining the central city, preferably within cycling distance and
third in areas adjoining other towns and villages in the urban region, includ-
ing former growth centres (Korthals Altes, 2007). This policy has succeeded
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in producing a large increase in housing within cities in relatively compact
form during the 1980s, when major state funding was made available for
urban renewal (Dieleman et al., 1999).

Changing housing policies

After the Second World War, the government’s strong spatial planning strat-
egy was supported and reinforced by a comprehensive housing policy with
one ministry responsible for both housing and planning (Priemus, 1998).
About 95% of all housing production was subsidised in the 1950s (van der
Schaar, 1987) and by subsidising most housing projects, the Dutch central
government exerted a strong influence over the location as well as the pro-
duction of new dwellings (Faludi and van der Valk, 1994).

Until the 1990s, there was not a market-led approach to the provision of
housing and infrastructure. The supply of land and housing was funded and
regulated by central government and driven by municipalities and, increas-
ingly from the 1970s, also by large and well-resourced not-for-profit housing
associations. This produced a distinctive housing tenure in the Netherlands,
with a large and diversified social housing sector, peaking at 42% in the
1980s (Milligan, 2003). However, since the 1990s, profound political, eco-
nomic, demographic and social changes in the Netherlands have contributed
to fundamental shifts in housing (and related planning and regulatory poli-
cies) and in the structure and operation of the Dutch housing market.

Owner occupation in the Netherlands rose from 45% to 57% between
1990 and 2010 and social renting declined from more than 40% to 35%
(Andrews et al., 2011). Private renting fell from 17% to 8% between 1980 and
2010 (Van der Heijden and Boelhouwer, 1996; Andrews et al., 2011; Haffner,
2014). Housing output was also falling behind demand, declining to around
20 000 units a year in the 1990s, compared with 60 000 in the 1980s. The rea-
son was a lack of effective demand, although limited land supply was also a
factor in periods of higher demand.

In this move to more market-led housing provision, there has been an
increasing emphasis on promoting owner occupation, although Dutch
housing associations remain significant producers of new housing. National
urban renewal policy (from 1995) has focused on promoting a greater mix
of tenure in those areas with high concentrations of social housing, by
building for homeowners and demolishing or selling social rented housing.
Most direct government subsidies for the provision of social housing and
for urban renewal were withdrawn in the 1990s. Since then housing associ-
ations have had to rely mainly on their own resources to undertake housing
development or renewal projects (Gurran et al., 2007). However, the Dutch
government continues to provide location subsidies for infrastructure
development and site remediation, as well as block grants to cities and
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municipalities for stimulating urban renewal processes. Regional provinces
also use location subsidies in particular to influence the distribution of
where new social housing is supplied in the region.

Providing land and related infrastructure

The supply of residential land is controlled by municipal governments
(Vermeulen and Rouwendal, 2007). In the past this was mainly achieved
through an ‘active land policy’ (Buitelaar, 2010; De Kam, 2013; Van der
Krabben and Needham, 2008) whereby most designated development land
was bought and sold by municipal land companies (van der Valk, 2002). In
a country where much of the land is below sea level, the state inevitably
takes a major role in planning and providing expensive site infrastructure.
Municipalities thus bought land, subdivided it, provided the infrastructure
and the utilities, and sold off the subdivided plots to property developers,
housing associations or owner occupiers (the latter building for their own
occupation). Municipalities could use a municipal pre-emption right of
compulsory purchase to facilitate land assembly by designating an area
within which a landowner who wanted to sell their property was obliged to
first offer it to the municipality (Buitelaar, 2010). Initially, this only applied
to urban renewal areas but when land assembly for urban extension areas
was inhibited by private land acquisition and speculation in the 1990s and
led to rising land prices, its application was extended to greenfield locations.
Between 2000 and 2006, the use of pre-emption rights doubled from 33% of
all municipalities in 2000 to 68% in 2006, or from a total of 22 700 hectares
to 40 800 hectares (Buitelaar, 2010). Under this system, the costs of con-
struction were subtracted from the potential sales revenues to give a residual
land value that is used to finance the acquisition and conversion of land, and
the provision of local public goods. This system thus levies an (implicit) tax
on the development value of residential development land (Vermeulen and
Rouwendal, 2007). Two thirds of dwellings were built in the year 2000 with
this land development model (Groetelaers and Korthals Altes, 2004), but
this proportion has since decreased. The model whilst heavily used with
respect to the development of newly developed land was much less used
with respect to redevelopment (Van der Krabben and Needham, 2008).

Where active land policy is not pursued, a ‘facilitatory policy’ enables
developers to build on their own land provided they get planning consent
and pay a fee to cover the infrastructure costs. Initially, these payments were
negotiated under agreements, but in 2008 they were made mandatory. This
requires local authorities to have land development and servicing plans as
part of their land-use plans which set out formulae for calculating the cost
to the public sector and their recovery from developers, including options
to charge lower fees to those building new social housing – and recovering
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losses arising from such concessions from private developers. Getting plan-
ning consent is conditional on developers paying the infrastructure charges.
Charges are based on recovering the costs of public facilities. In calculating
these costs, the initial value of the plot (e.g. the standardised costs of land
acquisition) and the future value (based on the possible use of the serviced
building plot) are taken into account. Where there is no land development
and servicing plan, developer contributions to infrastructure costs are sub-
ject to negotiation. In practice, the latter approach dominates with most
municipalities preferring to negotiate an agreement than to draw up a land
development and servicing plan because of the latter’s complexity and risks
of legal challenge (de Kam, 2014).

The use of trade-offs in both active and facilitatory approaches whereby
more profitable land uses cross-subsidisation for less profitable uses means
that the implicit taxation of development value at one location is explicitly
linked to the funding of development at another location (de Jong and Spaans,
2009). In this way, cross-subsidisation enables high infrastructure costs to
be part funded from other profitable developments. A combination of high
agricultural land prices and high infrastructure costs also suggests that the
development values gained by developers are quite low, with profits coming
from sales of new homes and not from land trading (De Kam, 2013; Korthals
Altes, 2009; Oxley et al., 2009).

As we have seen, housing associations were the main providers of social
rented housing in the Netherlands. As well as being directly subsidised by
central government, they also relied on municipalities, especially for land. In
the early 1990s, subsidies for housing construction were removed and hous-
ing associations were liberalised. The proportion of low-cost social housing
in the housing programme fell from 73% to 18% between 1991 and 2001
(Korthals Altes, 2007). As land values increased, municipalities became less
willing to buy land explicitly for social housing and housing associations
instead acquired land directly from property developers or landowners, with
the percentage acquired from municipalities falling from 60% to less than
15% between 1995 and 2008 (Buitelaar, 2010). As housing associations cur-
rently receive no subsidies (with the exception of housing for special needs),
every new unit constructed makes a loss (capitalised net rental income being
less than the costs of construction), even when land is purchased relatively
cheaply. Housing associations can raise cheap loans on the security of their
existing stock and because of government guarantees, and cover losses from
reserves, selling existing housing (market values exceeding historic costs) or
by building expensive housing for sale. The inclusionary housing policy has
not had as much impact as intended despite the formal inclusion of poli-
cies in municipal plans, partly because other ways of securing land for social
housing available before the inclusionary policy was introduced to enable
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housing associations to secure the land they need, including through their
construction of mixed tenure housing schemes (de Kam, 2013).

The Dutch planning system has thus exercised strong controls over the
location of development and supported development in desired locations.
Thus, it is the availability of land at particular locations rather than the total
supply of land that has been restrained. To ensure that land is suitable for
development, large infrastructure costs have to be incurred. Korthals Altes
(2007, p. 235) claims that ‘the Netherlands has long been considered a text-
book example of the combination of strong urban planning controls and an
ample supply of developable land’. Its highly regulated planning system has
been able to provide fully serviced plots because a balance has been struck
between restriction and the encouragement of development on sites that
were in line with planning policies and serviced with infrastructure.

However, this has now changed and fully serviced housing plots are no
longer easily available for a cost-related price. Developers expect to pay cur-
rent market prices and there is more uncertainty about market sales and
greater complexity in terms of production (Korthals Altes and Groetelaers,
2007). There are now strong arguments that the availability of development
land has not kept up with demand and this has had adverse consequences for
housebuilding levels. As Oxley et al. (2009) reported, the previous arrange-
ments kept house prices stable, but more recently house prices have risen
steeply and local governments are now competing with developers to buy
agricultural land. As a result, rising prices go hand in hand with stagnat-
ing housing production in a highly regulated system of land-use planning
(Korthals Altes and Groetelaers, 2007). Falls in production between 2000 and
2004 have been blamed on attempts by the central government to combine
market-oriented housing production with strong environmental constraints
and to concentrate house building in urban areas (Boelhouwer et al., 2006).

United States

The constitution, planning and its administration

The USA has a LME and a liberal welfare state and a decentralised political
system. It has a great variety of separate land-use planning systems. Land-use
planning is a matter for each local government (which are creatures of the
states) and not the federal government. Some states have enabling legislation
on planning regulations while others largely delegate this to all or some of
their local governments. As a result, the courts are often the only way local
government actions can be challenged. The federal government has of course
played an indirect role through its other responsibilities, such as highways,
and specifically in terms of supporting affordable housing through a range
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of subsidies and tax credits (Herbert et al., 2012; Schwartz, 2006). The latter
can be combined with local planning powers, especially inclusionary zoning
(see below) to secure new provision. Property rights are protected in the con-
stitution and thus the removal of rights is limited by the constitution unless
compensation is paid. This not only applies to the compulsory purchase of
land but any regulation that may diminish land value can be considered as a
regulatory ‘taking’, and this places limits on capturing development value,
for example by impact fees (Cullingworth, 1993; Hagman and Misczynski,
1978; Nelson et al., 2008; Wakeford, 1990).

The ideological primacy of the market, the protection afforded to property
and the very local basis of planning all limit what planning can achieve and
also lead to a wide variety of local approaches to zoning and to its underlying
policy objectives. Land-use planning is thus primarily limited to addressing
efficiency objectives by dealing with market failures, specifically externali-
ties, and not (in general) promoting equity and the pursuit of social justice
through spatial planning.

The importance attached to decisions being made at the very local level
includes matters related to property and sales taxes thus limiting the sharing
of expenditure and revenues across metropolitan areas with several jurisdic-
tions (e.g. the state of Pennsylvania has over a thousand local governments).
It places limits on what can be achieved through spatial planning at the
strategic level. It also limits shared services so that each local jurisdiction has
to raise much of the capital and revenue itself to provide essential facilities
including key infrastructure to service new development. Because property
taxes are crucial to a local government’s income, zoning is used to maintain
the tax base and to limit the development of land uses that require expensive
public provision or which may lower the tax base.

Land-use planning is undertaken at the local level within each state
(counties and districts). Local police power for the health, safety and welfare
of people is the legal basis for zoning maps which define permitted land
uses, including the specification of relevant standards (Pendall et al., 2006).
The landmark Euclid case in the federal Supreme Court held zoning to be a
valid exercise of police power in the interests of general welfare but that the
conception of welfare was a purely local one (Cullingworth, 1993). Zoning
can be permissive in the sense of permitting a range of possible uses on a
given site or it can be very restrictive by limiting what is allowed to one
specific use. While compliance with the zoning plan is mandatory, it is
possible to obtain departures from zoning plans by seeking consent from the
relevant authority. The courts have held that zoning is not in itself a taking,
provided the regulation is in pursuit of public purposes and the owner is not
deprived of an economically viable use of the land. The 14th amendment
guaranteeing equal treatment before the law limits the use of discretion
that local government can use in the pursuit of their zoning plans. There



252 United States

has been very little debate about explicitly capturing land value increments
to fund infrastructure and affordable housing (Hagman and Misczynski,
1978; Mallach and Calavita, 2010).

Limits are placed on urban development specifically through the use of
urban growth and urban service boundaries and areas (Anthony, 2004, 2006;
Gale, 1992; Monk et al., 2013; Pendall et al., 2002; Pollakowski and Wachter,
1990; Schmidt and Buehler, 2007). The latter two are designed to secure the
most economic provision of infrastructure for supporting new development,
especially water and sewerage, by limiting where they can be constructed
and ensuring new provision is sensibly sequenced, backed up by zoning or
other ordinances which prevent development until it can be hooked up to
new infrastructure and finance is in place to build the infrastructure. They
deal mainly with water, sewerage, transportation and open spaces and less
with other facilities such as schools. Urban growth boundaries are found in
many metropolitan areas (e.g. Portland in Oregon State) and are used to limit
urban growth by preventing growth outside the boundaries. They appear to
have impacts on prices in property markets as well as increasing the den-
sity of development within the boundaries. This is particularly true if local
zoning is not used to increase the supply of land zoned for housing nor as
a means of securing more affordable homes. Boundaries are set out in local
and county plans and are only rarely coordinated at the metropolitan level,
although a handful of states require them. Their use has grown in recent
years, especially in Western and Mid-Atlantic states, and generally their aim
is to shape rather than constrain growth. State growth management policies
shape the pattern of development by requiring counties and local districts
to integrate zoning plans and ordinances, taxation and development impact
fees policies, and growth and service boundaries. That this does not always
happen, despite mandated policies and regulations, is testament to the power
of local government to make its own decisions.

Developer contributions to infrastructure: impact fees

As far as infrastructure provision is concerned, many local governments
charge developers impact fees to pay for off-site capital provision (and exac-
tions pay for on-site infrastructure). These fees are a regulatory matter and
not a financing device, and the authority to charge comes from state statute
or from ‘home rule’ powers. They are a pervasive part of the US system of
planning, having evolved from subdivision controls (Nelson, 1988; Nelson
et al., 2008). They are used in almost all states and have become increas-
ingly important as local government finances have become more and more
constrained, with local politicians loathe to ask voters to pay more in taxes,
especially property taxes, and with little funding for infrastructure coming
from federal and state governments, despite increased mandates requiring
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local government to upgrade facilities and at higher standards (e.g. to reduce
water pollution). This was exacerbated by the emergence of a ‘benefit’ prin-
ciple rather than an ‘ability to pay’ principle underpinning taxation. Fees
thus emerged as the key alternative in the 1970s, especially in areas of rapid
development such as Florida. Fees evolved at the local level and were nei-
ther federal nor state government initiatives. They were designed both to
slow down development by facing developers with the costs of their infras-
tructure or at least to ensure that existing residents did not have to pay to
provide it for newcomers (Wakeford, 1990).

Fees are charged under the aegis of local police powers as these allow local
governments to protect their citizens’ health, safety and general welfare
from the detrimental aspects of urban growth and also enable them to
reconcile the demands for growth and services with the demands for lower
taxes. Fees and land development dedications are also regarded as more
appropriate than negotiated ‘exactions’ as they provide certainty and speed.
They are also seen as more equitable because the fees are based on the costs
required to support new development, typically being schedules of charges
related to the size of proposed developments (e.g. $x per dwelling). Evidence
in the 1980s suggested that negotiations were more likely to occur in areas
where the property markets were buoyant and presented more opportunities
to maximise charges (Bunnell, 1995). As developers are paying for the new
infrastructure through fees, this not only generates significant local revenue
but also reduces local opposition to new development. Fees have increased
ahead of both general and construction cost inflation rising from an average
of $5781 in 1988 to $11 012 for single-detached family houses in 2004,
partly reflecting the rising costs of provision but also the increasing number
of utilities whose funding is based upon fees (Nelson et al., 2008).

Fees are designed to fund system improvements benefiting many develop-
ment projects or even the entire local government area whereas project-level
improvements, benefiting a single development, are dealt with by project-
level agreements. Impact fees are calculated by analysing the numbers of
people in each specific development and multiplying this by the infrastruc-
ture required by each person and the costs of provision. Care is taken to
eliminate double charging, particularly the future stream of property tax
income levied on the new developments. The calculations are made for
each geographically defined service area. Fee schedules and any exemptions
(e.g. for affordable housing) are required to be published in a comprehensive
local plan in some states (and desirable practice in any case). If fees are not
used, they have to be repaid, either to the current owner, if the fee runs with
the land, or the original payer. Steps also have to be taken to ensure those
who pay benefit from the facilities provided. The most common use of fees
is water supply and waste water sewerage, followed by transport, including
highways and bridges. As fees are only paid when development proceeds,
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or is completed, this creates a problem funding the upfront costs of the
major works needed for these developments, a problem addressed by local
governments borrowing against the security of future fees income. Fees
have high administrative costs for local governments in terms of devising
schedules and levying fees. Despite this, fees are usually a small proportion
of development costs and the income received is also a small proportion of
overall local government capital expenditure.

Some states have statutes authorising fees but not necessarily for all local
governments, so for example Arkansas has given municipalities, but not
counties, authorisation to collect fees for water and waste water facilities
(Nelson et al., 2008). Fees are closely scrutinised by the courts since the use
of the police power has to be exercised in accordance with the taking clause
in the 5th amendment to the constitution which permits the taking of prop-
erty rights for public use only with payment of just compensation whilst the
14th amendment ensures due process and equal protection before the law.
Critics of fees argue that they are neither constitutional nor authorised by
state statute and hence ultra vires or, if there is statutory authority, a fee
ordinance is a disguised tax which violates state strictures on taxation. Crit-
ics also argue that fees are discriminatory as different developers may pay
different amounts, prior developers may have paid nothing and fees violate
property rights since they are a ‘taking’ without compensation.

In the light of the US Supreme Court decisions in the Nollan and Dolan
cases, and provided local governments follow the dual rational nexus and
rough proportionality rules, the courts have generally held that fees are a
valid exercise of police powers by showing that the development causes a
need for the facilities in question, and that the contribution required is pro-
portionate to that need and will be used to provide the facility (Nolan et al.,
2008; Purdue et al., 1992). This requires demonstrating a rational nexus
between the charge exacted and the need generated by the development
upon which it is based. Local authorities also need to show that what is pro-
vided from the fee provides some benefit to the payer of the fee (and hence is
not a ‘taking’ without compensation since value would have been returned)
and that the charge is roughly proportionate to the need for the facility
provided (which permits average fees for all dwellings and hence they need
not be differentiated by size of dwellings) and is spent on, and only on, the
facilities which the development generated. Demonstrating exclusiveness
of benefit is also important and by charging fees only to those that create
the need for the new facility allows those that are not using the service to be
excluded from paying fees. Fees cannot be charged on new development to
resolve deficiencies in the existing system, only to upgrade them in relation
to the demand generated by new development. If these tests are not proven,
courts may dismiss the fee as an unauthorised tax or a non-permissible
exercise of local government police power. But over the years, despite
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continuing litigation by developers, the courts have generally upheld fees
as proper regulatory measures and not unconstitutional taxation.

The impact of fees on prices and land values

There has been much debate and discussion about the impact of fees on
house prices and land values (Been, 2005; Ihlandfeldt and Shaughnessy, 2004;
Lefcoe, 1993; Nelson et al., 2008) and also about the impact of urban growth
management (e.g. see Brueckner, 2000). Much recent work assumes that
impact fees work in a normally competitive market with a normal price elas-
ticity of demand. Most are implemented in growth areas where every local
government area faces competition in the housing market from another. Ear-
lier work assumed that fees impacted on price and developers’ profits and
reduced supply in the short run, and that the share of the fee between land
owners, builders and house buyers depended on the relative elasticities of
supply and demand for land and houses. Such work assumed that fees would
impact on the price of existing as well as new homes in so far as they were
close substitutes. Because developers were assumed to have choice about
where to build and could operate across several local government areas, it
was assumed that fees were either priced into what consumers paid for new
dwellings or backwards into what developers paid for the land. But others
(Been, 2005; Yinger, 2008) have argued that consumers are prepared to pay
for the higher prices because they value the new facilities provided and are
capitalising the lower property taxes they would otherwise have to pay for
these in what they are willing to pay for new homes. Recent work also coun-
tenances the former view that landowners pay by arguing that fees increase
the overall supply of developable land and it is this that results in lower land
prices, not the impact fees.

The empirical evidence suggests that fees lead to higher prices because fees
reduce uncertainties for developers, reduce potential property taxes for those
who buy the new homes and that owners are prepared to pay for new com-
munity facilities (and buyers of existing homes for improvements to existing
facilities e.g. because school overcrowding falls). The impact on lower priced,
compared to higher priced homes, is proportionate to their value. There is
no evidence from any research on the impact of fees on the prices of unde-
veloped land. Evidence on the impact on new construction, especially on
affordable housing, is ambiguous and fewer good studies exist than those
that look at price effects. What evidence there is suggests that fees increase
output in suburban areas (demand side effect and improving the speed at
getting other permits) and do not reduce it in inner city areas. The positive
impact for affordable units is limited to inner city area, with exclusionary
zoning restricting their development elsewhere.
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Developer contributions to affordable housing: inclusionary zoning
and linkage fees

As far as housing and zoning plans are concerned, zoning can be exclusionary
because by defining minimum lot sizes, densities and house sizes in par-
ticular areas it does not permit the construction, say, of low-cost housing
(Downs, 1973) or can be inclusionary by permitting, say, higher densities
or more floor space than normally allowed if some affordable housing is also
provided in specific locations or areas. The use of the latter measures came to
the fore after local communities in the 1970s onwards perceived that exist-
ing federal measures including public housing programmes (withdrawn in
the 1980s) and low-income housing tax credits were not providing adequate
levels of affordable housing. Nor was this being addressed by the filtering
down of once newly built housing which had become too expensive. Inclu-
sionary zoning (IZ hereinafter) requires or encourages (through incentives)
developers to include housing for low- and medium-income households in
their developments, for example to make 20 of 100 new dwellings avail-
able to low- or medium-income households. It also makes it possible for
those occupying this affordable housing to live in areas normally inaccessi-
ble to them by virtue of the high rents or prices prevailing. The first such
approaches were enacted in the early 1970s in Virginia, Maryland and Cali-
fornia but since the 1990s has spread to other states and specificallya number
of big cities, including New York and Chicago (Brunick, 2004; Mallach and
Calavita, 2010; Schwartz, 2006).

IZ is normally implemented through zoning ordinances but it can also be
produced in other ways, including building permit approvals and negotia-
tions. Local authorities differ in what percentage of new homes they want to
be affordable (but most are in the range of 10%–20%), how affordability is
defined (mainly in relation to area wide median incomes) and for how long
the homes have to remain affordable (usually between 10 and 30 years), and
to whom. In return, developers get increases in densities or floor space on
the rest of a development (or other waivers including on fees and standards)
to help fund the affordable housing element, although some arrangements
allow developers to buy themselves out of the obligation by a one-off fee
payment to a housing trust fund or agreement to make provision elsewhere
themselves. A few local governments in very high demand housing market
areas have imposed IZ without the need for bonuses. Generally, the ordi-
nances apply throughout a local government area but may not apply to some
zones, for example small lots and high-rise buildings. The first IZ policy
to take effect was in Montgomery County, Maryland in 1974 where 13 000
IZ homes have since been constructed. Although over 600 local authorities
have adopted IZ policies and some 130 000 to 150 000 homes (depending
on the source of estimates) have been built in the last four decades, most
(until the 1990s) were in affluent suburban communities and in three
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states (California, Massachusetts and New Jersey which require almost all
local authorities to implement IZ) plus Washington DC. Most are located
in lower-income neighbourhoods than other programmes that fund new
affordable homes and in recent years more cities are using this approach.
Some local governments have topped up the developer funding with their
own contributions, especially if they require provision for very low-income
households. Other states (including Connecticut, Rhodes Island, Oregon
and Florida) encourage IZ through zoning plans but have not made this
mandatory, so cannot insist on compliance.

The courts have generally held that IZ is a lawful pursuit of land-use
regulation. In the landmark Mount Laurel decision, the New Jersey Supreme
Court ruled that every municipality in the state had to offer housing for all
income groups and each had to take its fair share of the region’s housing
needs. Most localities require up to 20% of units to be for low-income
households in exchange for density bonuses but in 2004 the state of New
Jersey required authorities to require one affordable dwelling to be provided
for every eight market homes built and for every 25 jobs created. At the end
of 2003, 315 of New Jersey’s 566 municipalities had IZ ordinances in place.
The state’s affordable housing act also allows municipalities to transfer half
of their fair share allocation to other municipalities. All told nearly 70 000
new affordable homes have been built or converted following the Mount
Laurel decision.

California has policies in places that require local governments to provide
for a fair share of regional needs for affordable housing in their local general
plans (and has produced a model ordinance) but is unable to ensure their
compliance with these policies. Although there was much opposition to
these policies, especially in the 1980s and 1990s, with only one in five local-
ities having housing plans in place and submitting them for state approval,
recent years have seen more adopting them as concern grew about the lack
of affordable homes in the state and by 2002 seven in ten had adopted hous-
ing policies as part of their general plans. Those with IZ are mostly in the
expensive housing areas along the Pacific coast.

In general, however, IZ has fallen far short of its alleged potential. This
is because it depends on the strength of the local housing markets and its
volatility over time and on the types of development taking place (less
is produced when developers shift to smaller units) and without targeted
additional subsidy IZ cannot help those with less than 60% to 80% of
area median income. Policies that mandate local governments to include
housing policies to meet the needs of low-income households typically
do not have precedence over environmental protection policies with few
plans addressing how zoning (including density and IZ approaches) might
improve the supply of new affordable homes. However, there is evidence
that the requirement to include such policies does improve understanding
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of the issues even if it has not yet led to the incorporation of policies
(Aurand, 2014). And in Massachusetts, a combination of central state and
local government action secured 32 500 affordable dwellings for those with
less than 80% of the median income and opened up the suburbs to mainly
moderate-income groups which local communities and house builders find
more acceptable than low-income households (Hananel, 2013).

Linkage fees

Because of concerns that impact fees worsen the affordability of housing for
low- and medium-income residents (by increasing the price of dwellings),
some local governments have begun to explore using fees to fund what have
been called ‘soft’ facilities including child care, public art and affordable
housing. Such fees are called ‘linkage fees’ to distinguish them from impact
fees and are charged to developers of new commercial floor space whose
developments require extra child care facilities and affordable dwellings for
the workers employed in the new offices, shops and the like. The courts have
held that such fees do not represent unconstitutional takings but a charge to
cover the costs of new provision which rationally relate to the new commer-
cial development. Linkages fees have thus been justified by the same rational
nexus and proportionality arguments that justify impact fees in general. But
they are also seen as more akin to a betterment type levy (hence a taking)
than impact fees.

Summary and conclusions: comparing the English
and international experience

Our four case-study countries exhibit different approaches to securing a
share of the development values that arise when planning consent is granted
and to using it to fund infrastructure and other community needs, including
affordable housing. However, in none of them is there any formal taxation
of development value.

Municipalities in Germany and the Netherlands, both operating within
a hierarchical system of planning strategies and adopted local plans, secure
contributions to infrastructure and affordable homes by a variety of means,
but both rely on a system of prescriptive zoning plans to enable them to do
so. These plans (and associated documents such as those related to infras-
tructure costs), authorised under national legislation, permit municipalities
to collect infrastructure costs from developers, either through a charging
system or through the prior acquisition of development land which is
then serviced by the municipalities and sold on to developers at market
prices taking account of the work done. Where neither of these approaches
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operates, municipalities negotiate costs with developers. These methods
secured the serviced development land needed to build the large numbers of
new homes required after the Second World War and also provided a frame-
work for the allocation of housing funds. Zoning plans in the Netherlands
also distinguish the land needed for different housing tenures, including
affordable housing. In more recent years, these systems have changed as a
more plural and market-oriented approach to development emerged. As a
result, land banking or land re-adjustment is now less central than in the
past with a greater reliance on a private market in land in parallel with
more negotiations to secure infrastructure contributions. In some ways, the
planning systems in both the Netherlands and Germany match the nature of
CMEs. They also reflect the needs of both countries after the last war to plan
for substantial reconstruction and to build many new homes, whilst also
protecting valuable agricultural and other rural land. In the Netherlands,
the systematic approach matched the planning heritage of a country that
has long worked collectively to win and to protect its land from the sea.

In both Australia and the USA, development rights lie with landowners
and there is also no formal tax on development value. Unlike Germany and
the Netherlands, the systems to secure contributions from developers for
infrastructure and affordable housing are not in general de facto levies. Nor is
there in either country a national planning system with a hierarchy of plans
from national strategic to local land-use plans conforming to and imple-
menting higher level strategies. In the USA, contributions to infrastructure
are very much a matter for local councils. There is no national planning
legislation, and prescriptive land-use zoning plans are legitimised in terms
of the use of police powers to secure the health and safety of local citizens.
The practice of charging impact fees to help pay for infrastructure arose from
the problems local authorities experienced in raising infrastructure funding
through property and other local taxes. The sanctity of property rights is
embedded in the federal constitution so that any ‘taking’ of these rights
(such as charging impact fees) must be constitutional. As a result, a highly
codified set of legal principles has developed, subject to judgements both in
the federal and state supreme courts, to enable impact fees to be levied by
demonstrating a rational nexus and proportionality to the developments for
which fees are charged. Likewise, the practice of using IZ to secure more
affordable housing arose from local initiatives partly to break the hold of
exclusionary zoning and partly also to provide a land-use framework for fed-
eral and state funding for new affordable homes. To cover developers’ costs
in providing such housing, they are often incentivised by density and other
zoning bonuses. Over time, some states have legitimised this practice in leg-
islation, but it is mainly in the form of facilitating rather than mandating the
practice.
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There are similarities to the USA in the approaches taken in Australia
where there is also no nationwide policy or practice, but varying approaches
in each state. As with the USA, planning aims to address market failures
rather than pursue broader social and economic objectives. Australian states
have discretion when deciding on planning applications, although zoning
plans set out permissible uses. Every state and territory has legislation per-
mitting the levying of infrastructure charges, but the details vary about what
may be funded and how. The practice of charging arose (as in the USA)
following restrictions on local councils’ finances. Councils’ discretion is lim-
ited as they must demonstrate a rational nexus and proportionality in their
charging policies and schedules. Securing affordable housing through the
planning system is much more limited in Australian states and territories
than in the other three countries examined in this chapter and although prac-
tice is developing, little has been secured to date and the legal authority to
secure affordable housing varies. The need to develop policy has grown out
of the increasing restrictions on the limited stock of social housing at a time
when housing output lags behind need and demand. In some states, develop-
ers are provided with bonuses to help fund the provision of affordable homes
on development sites. Practice initially developed for regeneration sites, but
is now emerging on greenfield sites as well.

The English experience (see Chapters 3 and 4 and 6–8 of this volume)
has both similarities and differences, compared with the four case-study
countries. In England, development rights were nationalised but most
land was left in private ownership. Unlike the other four countries, there
were attempts to use national legislation to tax development value, but
these failed because the tax kept development land off the market and
public spending was inadequate to create public land banks to compensate
for land withholding (and to secure development value). In contrast, in
both Germany and the Netherlands short-term land banking has been an
important means both of ensuring that land needed for development was
available and of funding the infrastructure needed.

The use of planning obligations in England to fund infrastructure and
affordable housing was initially the outcome of a series of local initiatives
rather than of national policy development and based much more on
negotiations than mandated tariffs or charges. Obligations grew in use
and scale because the shortage of public funding to finance development
infrastructure and new affordable homes led local planning authorities in
England to use existing legislation to raise funding and land from developers.
The use of obligations in England has many similarities to the emergence of
impact fees and infrastructure charges in both Australia and the USA where
local initiatives in the face of inadequate local government finance led to
the use of fees and charges to finance infrastructure and in all countries has
been most successful in buoyant property markets.
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The successful use of planning obligations in England has however also
depended on the subsequent national endorsement of local initiatives
and on the inclusion of policies in adopted local development plans, thus
helping to shape developers expectations and enabling them to pass costs
back to landowners. At the same time, the recognition of the costs and
delays of negotiations has led to more use of standardised tariffs and charges.
Meantime, in the USA there has been a trend towards more negotiations and
a move away from fixed charges, especially in the most buoyant property
markets.

The English experience thus falls somewhat between, on the one hand,
those in Germany and the Netherlands where there has generally been a
greater ‘top-down’ cascade of relevant policies and of enabling statutes allow-
ing municipalities to acquire development land and to secure development
values and, on the other hand, those in Australia and the USA where there
is much less policy and guidance emanating from federal and state govern-
ments and very little exercise of a public sector role in land banking. There is
also substantially less social rented housing in Australia and the USA than
in both Germany and the Netherlands. The two CME countries (Germany
and the Netherlands) have historically exhibited more coordination between
the various sectors involved in development, whilst in the three LME coun-
tries (Australia, England and the USA) there has been more reliance on the
private market, both in land and in development, hence constraining the
role of development value taxation and of land banking in securing infras-
tructure and new affordable homes, although in England this has involved
a more ‘plan-led’ approach. That said, the evidence shows that the differ-
ent systems in each country are increasingly exhibiting common elements
with more reliance on developer contributions to infrastructure and afford-
able housing and with attempts to secure this through the planning system.
This trend arises partly as a result of the growing role of the private sector
in development and partly because of increasing fiscal austerity in all coun-
tries. It is also apparent that the use of infrastructure charges has become
a means of systematically pricing the externalities of development (i.e. the
infrastructure needed) into developers’ costs.

Calavita and Mallach (2010) when reviewing planning policies to promote
inclusionary housing saw many commonalities between countries which
had prompted the exploration and instigation of policy, including the chang-
ing balance between public and private responsibilities for social welfare
and its funding, the changing roles of central and local governments and
global concerns to address social segregation in housing markets. But in
discerning differences as well as similarities, de Kam et al. (2014) distin-
guished between countries’ desires to secure more affordable homes and
the possibilities of doing so. They thought that the desire for policy was
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greater in countries with dualist rental housing markets (e.g. through sav-
ing public spending). They also thought that the possibilities of doing so
were greater in those where there are large private development surpluses
(often greater in countries with significant planning constraints), the means
of extracting this, and planning systems that can restrict development rights
and require that specific types of housing (including affordable) are built. The
distinction between planning systems with discretion and those without
was also critical because this affects both the certainty available to landown-
ers and developers and the ability of planning agencies to negotiate, both
of which are fundamental to securing affordable homes through planning
systems.

In reviewing our four case-study countries (and also having looked back at
English policy and practice), in all countries where zoning plans determine
land use (subject to any discretion to make changes), the certainty provided
by zoning plans determines land value well in advance of any development
taking place. Unless requirements for infrastructure and community needs
are also explicitly made part of rezoning plans or the zoning of new develop-
ment areas, this limits the possibility of securing significant development
values to help fund infrastructure and affordable housing (hence, the need
to offer density and other bonuses to secure affordable homes, including
through IZ). In England, the greater discretion in the planning system
(notwithstanding the existence, although far from universal, of adopted
plans) creates more uncertainty about where development may take place
and hence about development values until permission is granted. This
enables local councils in England to use their ability to negotiate during
their consideration of planning applications to collect significant devel-
opment value to fund both infrastructure and affordable housing. It also
enables these costs to be passed back to landowners, hence becoming a de
facto tax on development values. However, whereas in both Germany and
the Netherlands it has been possible to pursue public sector land banking
as a means of delivering infrastructure and affordable housing at a cost to
developers and landowners, such practice has had only limited success in
England. In a recent review of the international experience of flexibility in
planning systems, Gielen and Tasan-Kok (2010) argued that when adopted
plans provide substantial certainty about what new development will be
permitted, less development value is captured than in those systems where
the plans provide less certainty about the outcomes of applications, unless
these plans also provide certainty about the contributions to infrastructure
that will be required. The next and final chapter reflects further on these
differences and the lessons that may be learned.
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Introduction

Governments across the world are interested in the issue of land value cap-
ture as a major source of revenue as the economy grows, urban infrastructure
is provided and in market economies land prices rise. Some countries do this
by nationalising land; others by annual local taxation of regularly updated
property values; and still others by specific betterment levies (e.g. see the
reviews and reflections in Ingram and Hong, 2012 and de Kam et al., 2014;
as well as the overviews of four countries in Chapter 9, this volume). As we
have seen, increases in land values are significantly the result of many pub-
lic decisions as well as economic growth more generally. But in the absence
of general land and wealth taxes, measuring and capturing these increases
for the public good is difficult. The UK and especially England has taken a
particular approach to capturing land values that arise when land changes
to a higher valued use. This approach has been seen as relatively successful,
especially in achieving funding for local infrastructure and both land and
finance for affordable housing, which is why it is often seen as an example
to be admired if not copied. This is why it is important for its origins and its
place within a specific planning practice to be understood.

This chapter summarises the evidence in the book about the experience
in England under three headings: the policy, the economic and the financial
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aspects of planning obligations. It assesses why planning obligations have
proved a means of achieving some, although by no means complete, success.
Finally, we look at implications for future policy and practice in England and
lessons for other countries.

Policies for capturing development value

The starting point is that in the UK, the act of granting permission allocates
development rights to the relevant parcel of land and crystallises the value
of the land in its new use. This provides the basis for measuring and
capturing all or some of the increased value that arises from granting that
permission as well as the fact that that permission unlocks opportunities
better to utilise infrastructure and to respond to demand. A core element of
the book has been to clarify how policies of value capture have developed
in the UK, concentrating particularly on England where the policy has been
most productive.

National approaches

Policy on capturing development value when permission is granted has
changed quite fundamentally in England in the post-war years. Initially
central government attempted formally to tax development value through
national legislation and nationally set taxes. Chapter 3 showed that these
national taxes proved unsuccessful in capturing much development value,
partly because their complexity led to many delays in assessing and collect-
ing tax liabilities and partly because developers responded by restructuring
their land holdings and their development proposals to minimise liabilities.
The taxes also kept development land off the market because landowners
anticipated that a change of government would lead to the repeal of the
legislation and because so little benefit remained with the private decision
maker.

The key lessons are that national taxation of development value is diffi-
cult to achieve unless developers are left with some incentives, achieved by
fixing the tax at considerably less than 100%, and unless adequate provision
is made to combat any residual land withholding through a publicly led land
banking approach. But an additional lesson is that public sector land bank-
ing can be beneficial in its own right. Land identified for development in
local planning authorities’ (LPAs) plans may not come forward at the times
and in the places required for a variety of reasons, including the fragmented
nature of land ownership, the variety of motives for owning land (financial
and otherwise) and the oligopolistic nature of developers who are also land
traders. Land banking can overcome these and other barriers. And where the
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agency that undertakes land banking can acquire allocated land at or near its
existing use value and sell on serviced land at the value in its proposed use,
the agency is in a position to capture all or most of the expected betterment
directly.

Locally based approaches

In contrast to the failure of national tax measures to capture development
value, local negotiations in the form of planning obligations in England
have proved far more successful. As we saw in Chapter 4, they evolved
from a long-standing aspect of planning legislation designed to enable LPAs
to regulate site-specific aspects of development in ways that could not
be achieved through conditions on planning permission. Instead, LPAs
negotiated desired outcomes with applicants for planning permission and
then agreed them in enforceable contracts running alongside planning
permissions. Beginning in the 1970s, a number of LPAs began to negotiate
obligations to secure contributions to the off-site infrastructure for new
development which would otherwise have had to be refused permission
because of a lack of public sector resources. Subsequently, these and other
innovative LPAs started to negotiate obligations for the provision of other
community needs for which public funds were scarce, especially affordable
housing.

As Chapters 6 and 8 showed, these negotiations have succeeded in deliv-
ering substantial contributions in both cash and in kind. There are two main
reasons for this success. First, the approach arose from ‘bottom-up’ innova-
tion by LPAs based on well-entrenched powers. Central government’s role
was not to prevent their use, but to shape practice and ensure it was embed-
ded as policy in adopted development plans. Moreover, the courts played an
important role in legitimating the use of obligations as being lawful.

The second reason for the success of planning obligations is that they were
(and are) attractive to developers as well as to LPAs given the economic and
fiscal climate each faces. At times of market buoyancy, developers are anx-
ious to secure planning permissions so that profitable schemes can be got
underway before market conditions change. If an impediment to getting per-
mission is the lack of adequate infrastructure it makes sense for developers
to help supply or fund it, provided this does not undermine scheme viability.
And the ability to negotiate contributions enabled developers to safeguard
viability – in contrast to spatially invariant national taxes or levies. From
the perspective of LPAs, who faced increasing funding restrictions from the
1980s onwards, planning obligations offered an alternative route to secur-
ing key infrastructure including schools and affordable housing. In effect,
they were collecting a hypothecated charge. Further, to the extent that cen-
tral government was committed to the provision of affordable homes but
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was also facing periods of fiscal austerity, it made good sense to endorse
the emerging use of obligations that required developers to provide land and
some funding for affordable homes.

Thus the success of obligations arose from the ways LPAs successfully
adapted national legislation to help them negotiate contributions. In con-
trast to invariant national taxes, these can be conceptualised as locally nego-
tiated levies that take account of local market and site circumstances and
which are hypothecated to meet locally determined needs.

As Chapters 6 and 8 also confirmed, a particular achievement has been
to secure significant contributions of new affordable homes, with up to
two-thirds of all new affordable homes being provided through planning
obligations in 2007–2008 in the areas where need was greatest, helping also
to build mixed communities. This success is due to two factors. First, the
endorsement by central government in 1991 of using planning obligations
to secure affordable homes, making this a material consideration and
consistently stating this in all subsequent planning policy. Second, the
buoyancy of the development market up to 2007–2008 allowed developers
to defray the costs of provision from the development values created by
the market. This buoyancy also allowed LPAs to press for more provision,
which developers were then willing to accept, specifically as shared own-
ership dwellings. This made sense financially to developers and to housing
associations even though LPAs would have preferred more rented homes. It
also stretched government grant further, not the least given the zero grant
policy on S106 sites.

Since 2007–2008 the amounts secured have fallen in the overall
slow-down of private markets. As S106 site viability issues also came to
the fore, governments enabled developers to re-negotiate the affordable
housing element of their agreed obligations. The intention was to unlock
‘stalled sites’ whose viability was allegedly affected by the agreements
for affordable homes struck in an earlier more buoyant period. But many
other factors were also holding up development including the difficulty of
getting development finance and selling market houses. Moreover, selling
affordable homes to housing associations made positive contributions to
private developers’ cash flow during the market ‘downturn’. As the market
has picked up, there has been a slight increase in new affordable homes
being agreed, suggesting that the output of affordable homes from planning
obligations will also increase.

Adopting planning obligations is a matter of choice by each LPA. We
saw in Chapter 7 how significant the variations are in the extent to which
obligations and their value are secured even amongst LPAs with similar
socio-economic circumstances. Rather it is the variation in local policy and
practices which lie behind these variations, including how good LPAs are at
conducting negotiations. These differences cause problems for developers



Summary and Conclusions 273

related to the length of time taken to negotiate and agree obligations and
the uncertainties about what might be charged. Although there is evidence
of more good practice being adopted, especially as policy became ‘bedded
down’, the variations have persisted, despite much effort from a wide range
of bodies, including central government, to identify and disseminate good
practice. As central government has pointed out, if all LPAs operated as well
as the best performing ones much more benefit could be secured overall. In
particular, obligations could cover many more sites. In addition, the ‘free
rider’ issue, where the lead developer on a larger site might end up paying
for most of the required infrastructure, had to be tackled.

As a consequence, there were a series of consultations about the intro-
duction of tariffs. Government consultations built on LPA initiatives with
respect to standard charging especially related to open space, education and
transport. Although affordable homes contributions were almost always
the outcome of site-specific negotiations a few authorities, notably Milton
Keynes, also introduced a standard charge for all contributions across all
sites within a new development area, effectively introducing average cost
charges for all developers.

As we showed in Chapter 4, the tariff proposal and its variant (the optional
planning charge) were not, in the end, introduced. There were objections
to the principle with many arguing that it was in effect a tax on develop-
ment value. This criticism arose because, although tariffs would have been
based on infrastructure costs and not explicitly on percentages of develop-
ment value, it was suggested that development value also had to be taken
into account. Others argued that tariffs would be inconsistent with a rational
nexus approach, and that it would also risk undermining the mixed com-
munities agenda. There were also practical objections. Local circumstances
differ, so a standard tariff might be set too high and development would be
lost or it might be set too low and revenue would be lost at both site and
authority levels.

The later debates around Planning Gain Supplement (PGS) and Commu-
nity Infrastructure Levy (CIL) looked for other ways of providing more cer-
tain and speedier outcomes but they also re-opened the question of whether
a levy should explicitly tax some of the development value created by plan-
ning permission. This is what PGS would have achieved. However, it would
need to have been set low enough to avoid deterring development and most
of the proceeds would have gone to the relevant LPA. The levy would also
have been charged on all but the smallest of sites thus ensuring that all devel-
opment made a contribution. However, PGS attracted widespread criticism
especially on the practicalities of assessing and distributing it.

In some ways, these discussions exposed the ambiguity that has char-
acterised the use of obligations. Were they ‘simply’ a charge to cover
the infrastructure costs generated by new developments and to make a
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reasonable contribution to community needs or were they a de facto tax on
development value hypothecated for local investment? Charging developers
for off-site infrastructure is now accepted as entirely legitimate but doubts
have continued to be raised about its use for new affordable homes. As we
have suggested in Chapters 2 and 4, planning obligations are in fact a hybrid,
combining elements of a charge based on the costs of remedying developers’
negative externalities with elements of an equitable tax on development
value, partly hypothecated to meet the need for affordable housing.

As we saw in Chapter 4, CIL is not an explicit levy on development value
and was introduced after PGS was abandoned. Whether it is charged at all
is a matter for discretionary judgement by LPAs (although those not set-
ting up a charge lose some of their powers to pool obligations’ contributions
from several sites). It exacts a locally determined charge placed on all but
the most minor development to fund ‘gaps’ in overall infrastructure fund-
ing after taking account of total estimated spending on infrastructure in a
LPA area and what is expected from other sources. It also abandons the
rational nexus as a justification for charging for infrastructure and intro-
duces average cost principles. Planning obligations have been retained for
addressing site-specific matters and affordable housing but what is available
to pay for these is what is left over after the CIL payment has been made.
An important potential advantage of CIL compared with planning obliga-
tions is that infrastructure contributions come from most developments,
potentially increasing what can be ‘extracted’. CIL is, however, still in its
infancy and its introduction in the small number of LPAs that have adopted
it has been more challenging and complex than initially anticipated, creat-
ing some uncertainty for developers. Moreover, as we saw in Chapter 4, the
most recent changes to the rules for both CIL and planning obligations have
exempted more developments, including small ones, from being charged CIL
and from contributing to affordable housing through planning obligations.
At the same time other changes to CIL require LPAs to pass up to a quarter
of their CIL proceeds over to parish councils and neighbourhood groups to
spend on new local facilities. These changes are cumulatively reducing what
can be collected and requiring some of them to be used for matters other than
infrastructure.

International experience

Our review of international experience showed that policy and practice in
England is different from that in other countries. Planning obligations in
England operate in the context of a system where development rights have
been nationalised and are allocated to development sites only when plan-
ning permission is granted. Relevant policy has to be taken into account by
LPAs when deciding whether or not to grant permission but so too must
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other material considerations. However, this framework is also affected by
the very considerable discretion inherent in the English planning system.
This creates uncertainty and transactions and other costs for developers and
LPAs alike.

In contrast, zoning arrangements of planning systems in many other juris-
dictions foster more certainty, including about the price of land for develop-
ments that conform to the zoning scheme. As we saw in Chapter 9, countries
with zoning arrangements still require developers to contribute to infrastruc-
ture and to affordable housing. This means that unless the zoning schemes
or other legally enforceable prescriptions identify what will be required of
developers by way of contributions, it is much more difficult to secure these,
including negotiating them with developers. Thus planning authorities in
asking for contributions (and this is especially the case for affordable hous-
ing in many, but not all, states in Australia and the USA) have to make
concessions to developers to enable them to defray these costs through, for
example, allowing higher densities to enhance income or reducing their costs
in some ways.

In some other jurisdictions, public sector led land banking has offered
significant opportunities both to assemble development land in accordance
with published development plans and to secure infrastructure and afford-
able housing. In both Germany and the Netherlands, this enabled acquisition
of land at or near its existing use value, followed by investment in infrastruc-
ture and then sales to developers at the market value for its future use. In
principle, this ensures that developers pay the market value of the infrastruc-
ture in the price they pay for the land net of any costs that they are expected
to incur, for example, in the form of affordable homes.

Overview

The success of planning obligations in England owes much to its origins in
local discretion. Its success in the late 1990s and early 2000s also owes much
to the buoyant development market in which substantial contributions were
agreed – and subsequently delivered. It also owes much to the growing accep-
tance of the policy by developers and to the way good practice has become
more prevalent, albeit not universally adopted. But the downturn in the
market has raised major questions about the viability of both obligations
and the related CIL, whilst the legitimate demands to improve transparency
and certainty and reduce transaction costs has created more standardisa-
tion in the approaches used, thus limiting LPA opportunities for innova-
tion. What has been achieved in the last two decades is the now widespread
acceptance of the use of obligations to fund infrastructure and also to tax
development value by means other than national levies. Whether a different
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approach is now needed is something we turn to in the last section of this
chapter.

The economics of planning obligations

The rationale for planning obligations comes mainly from the specifics of
the UK planning system. However, it is strongly supported by economic
theory and by economic conditions in the land market, particularly in Eng-
land. Economic theory makes it clear that there will be surplus values over
and above those necessary to ensure the efficient use of land where land
is heterogeneous as is inherently the case in urbanised economies. Land
in England is relatively heavily used as compared to countries with lower
densities of population and activities. Economic growth and the provision
of scarce infrastructure provide the environment for large increases in land
prices when the regulatory system allows change in use. This provides a base
line for the creation of large-scale planning gains and therefore the incentive
to capture at least some of this gain for public purposes. Moreover, it is highly
desirable because, if operated effectively, it does not interfere with the effi-
cient allocation of land to its highest and best use but reallocates resources
from landowners to local communities and the national good and provides
finance for necessary investment in infrastructure.

The sources and measurement of value

The economics of planning obligations depends fundamentally on the
economics of planning gain. Only if land prices rise as a consequence of
planning permission (or rezoning) to an extent greater than the cost of under-
taking the development is there any surplus which can be designated as
planning gain and potentially captured for the public good through planning
obligations.

As is made clear in Chapter 2, the extent of planning gain depends on two
main factors:

1. The value of the land in the projected use, which in principle should be
the highest valued use, although this will depend on the options allowed
by the regulatory framework. The value is determined by the discounted
value of the stream of expected net revenues less the costs of the devel-
opment necessary to achieve these revenues.

2. The value of the land in its best alternative use, which in a planning con-
strained system is likely to be its current use but could be a potential
alternative use which would be allowable under the planning rules.
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At its simplest there are two options – existing use and the new highest
valued use. The difference between the two is the maximum amount
available for capture when permission is given to transfer to this new
use. Efficiency is achieved by allowing the change in use. However, the
landowner is the main beneficiary – so there is an equity case for land value
capture.

The complexities in assessing development gain

In practice the system is not simple – there are a large number of com-
plications that impact on whether the system can generate the best land
use outcomes and whether particular capture policies, including planning
obligations in cash or kind, work effectively. Most importantly, the system
is one where the gains arise from moving from one regulated position to
another based on the market only to the extent that the developer puts
forward the most appropriate option but determined by a whole range of
different objectives.

First how is this difference to be measured? The actual price is hidden
in option values and other complexities while the existing use value is a
composite of land buildings and other elements, for example, contamina-
tion. So this difference is either obtained by administrative valuation or is
based on evidence of preparedness to sell – or, if the ownership remains the
same, to develop. Importantly, pre-planning permission land values them-
selves often reflect the hope and expectation of obtaining that permission so
price increases arising at the time of permission may significantly underes-
timate the actual uplift.

Second, prices may not reflect underlying values so capturing apparent
gains may adversely affect decisions. For instance, the value with planning
permission may be distorted upwards by differential hope values between
competitors, notably with respect to their expectation that they can modify
a planning ruling. If the resultant market price is too high then trying to
capture the full amount would actually make the development non-viable.
Unexpected cost increases would have a similar effect as can uncertainties
in the amount to be captured. The evidence presented in Chapters 5, 7 and 8
on how planning obligations are limited by uncertainties about future value,
how they are renegotiated in the light of economic change and how difficult
the negotiations are exemplifies these difficulties.

Another difficult issue is that there may be more than one possible
change of use. For instance, the land might be used for commercial purposes
where the value is less than for residential but higher than in existing
use. These additional possibilities need to be taken into account when
estimating the amount available for capture. Only if the value of the land
in its best use remains above that of the next best alternative once the
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capture costs are taken into account will the transfer to highest value, and
by assumption most efficient, use actually occur. A related uncertainty
may be around future options making developers wait to see whether there
are better possibilities. This is one reason why the amounts of planning
gain available in the areas of high demand may not be as large as most
people expect – especially where mixed use is an option. This problem is
made more apparent when the system ‘taxes’ particular uses more highly
than others. Thus, for instance, the fact that affordable housing is only
a material consideration for residential development should in principle
result in more land going to other uses in urban areas. This is also one of
the distortions that CIL aimed to remove because it is applied to all devel-
opment (Chapter 4). Greenfield sites where the only option is residential
are a far simpler environment for determining planning obligations in a way
that does not distort outcomes (and as Chapter 6 showed the majority of
obligations have been on larger residential sites).

Further, political risks can be a really important factor affecting whether
development goes ahead, especially if there is little agreement about value
capture policies. More generally continuous legislative and regulatory
changes in how the system operates make it impossible to estimate future
costs and, therefore, to transfer all the cost to the landowner. One of the
reasons why the S106 system has worked so well can be attributed to
policy and practice stability. As a result, all stakeholders have to a greater
or lesser degree signed up to the system. However, CIL and new financial
viability rules have to some extent undermined that sense of certainty. This
is a prerequisite for achieving the economic benefits with respect to both
efficiency and equity as well as the necessary funding to support future
infrastructure investment (Chapters 4 and 5).

A more positive issue relates to whether the takings from capture are to be
used to improve infrastructure and the economic environment. If additional
infrastructure is enabled, this may further increase land values and therefore
potential capture. But if the possibilities are not realised, it may also add to
the uncertainties of whether the infrastructure investment will be made.

These are among the reasons why it has proved so difficult to determine
the amount that can be captured. Chapter 3, in particular, reflects on the
immediate post-war national taxation approach. This initially attempted to
capture high proportions of the estimated increase and was a signal failure
putting off development and raising very little revenue. But the chapter
also shows that just cutting the tax rate on increased value may not be
enough to generate the development required because of uncertainties with
respect to future changes in the rate of tax and the range of possibilities for
development.

Planning obligations avoid some of these problems notably because the
amount taken is a result of negotiation and the developer may argue that



Summary and Conclusions 279

high requirements make the development non-viable. In other words, no
one tries to assess the difference in value as a result of planning permission;
they simply agree a set of obligations in cash and kind that fall within that
total. If the requirements are reasonably clear the developer should also be
able to negotiate down the price of the land to reflect the costs of meeting
these obligations. So the landowner pays and the land price is reduced by the
amount of the obligation.

There are, however, two related factors which have impacted on the capac-
ity to realise the economic benefits of planning obligations. First, on the
positive side, the long period of economic and housing market growth that
we saw for a decade from the mid-1990s was beneficial in enabling all par-
ties to come to grips with the policy. All parties could gain after planning
permission was granted from the continued uplift in prices. It did mean that
LPAs did not maximise the long-term value of their planning obligations
(although there were increasing opportunities to build in some adjustments)
but equally it oiled the negotiation process (see Chapters 6 and 7).

On the other hand there were issues about relative information and
power – developers had the capacity to learn from one another how best to
make the most of the opportunities while local planners found it difficult
to spread good practice and to come to grips with the complexities of
negotiations. There was, therefore, often not a flat playing field for the
negotiations although national planning guidance provided some support as
Chapter 7 showed.

Planning constraints

A particularly important issue with respect to planning gain is that its exis-
tence may generate perverse incentives for planners. The gain can, and does,
arise not just from increased efficiency but also from the effects of constraint
which cannot be justified by the need to offset external costs of development.
These constraints benefit existing owners at the expense of new entrants to
the housing market and may also help inefficient productive activities to
stay in business. But they also add to land values and therefore planning gain.

A planning authority can increase the amount of potential gain by impos-
ing stronger planning controls – so that much of the increased value comes
from the fact that inadequate quantities of land with permission are being
provided so the permitted use of land is inefficient. The greater the con-
straint, the greater the potential for the authority to benefit from increased
planning gain. Moreover, this financial incentive is strongest where the ben-
efits from the capture go to the local area. In this context the possibility of
imposing higher levels of obligation may modify both the general policy but
more importantly the specifics of individual planning permissions.
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Approaches to capturing gains

Economists are inclined to argue that the different instruments by which
capture can be achieved are in principle the same. In practice there are very
considerable differences in potential outcomes from different approaches.
This is reflected both in the English experience over time (Chapters 4 and 7)
and in international examples (Chapter 9).

We have noted earlier that the UK system of taxing increased land values
has been built around the granting of planning permission. However, the
gains that occur are the result not only of the specific change of use but also
the better use of infrastructure and other external factors which affect the
costs and revenues related to the new use and to more general economic
growth.

By concentrating on planning permission, the capture regime only
addresses the benefits relating to changed development and it does nothing
to capture the betterment from infrastructure and other public investments
where no change of use is involved; nor to tax increasing land values arising
from increased economic activity. As such, the emphasis on planning gain
rather than a more general property tax with regularly updated valuations
can really only be seen as second best. Yet the UK has increasingly moved
away from property taxation, which effectively keeps pace with increasing
values, making it difficult to capture most increased land values that arise
from public investment and thus denying ourselves a reasonable source of
funding for infrastructure provision. It is perhaps in this context that the
potential benefits of hypothecation which comes with the use of planning
obligations should be viewed.

The empirical chapters in this book have pointed to the potential benefits
of public land banking of undeveloped land with on-sale into development
once infrastructure has been put in place. This allows direct capture of the
benefits except to the extent that the purchase price reflects hope values. The
English experience of development corporations and new towns has shown
it to be an effective way of enabling very large, very long-term investments.
As such it is a particularly useful instrument addressing the type of urban
investment which is complementary to the planning obligations approach.
Its potential mainly in the form of joint ventures for both regeneration and
new greenfield sites provides an important option where complexity and
uncertainty rules out the effective use of planning obligations.

Finally, the evidence of the last two decades suggests that the economics
of planning obligations makes sense and can generate at least some of the
potential benefits. It has worked more easily in growing markets, which was
the experience from the early 1990s to the financial crisis in 2008. We now
have to learn how to make it work effectively in less buoyant markets – both
across regions and over time. But it should always be remembered that even
in downturns economics would expect there to be significant planning gain
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available – because regulations have been relaxed to enable new opportu-
nities to be realised. This is not the time to give up on a well-established
approach to allocating the benefits of economic growth and development.

The financial aspects of planning obligations

As we have seen, the means by which public infrastructure, facilities and
services are planned, developed, managed, delivered and funded have been
subject to fundamental re-structuring over the last 40 years in the UK. In
particular, in the mixed funding economy for infrastructure, general taxa-
tion plays a lesser role while the contribution of indirect and hypothecated
taxes and user charges has grown significantly. In the property sector, build-
ing producers and consumers now meet a larger proportion of the costs of
development-related infrastructure than was previously the case.

Consequently, in order for the necessary infrastructure, facilities and
services to be provided, the development that gives rise to their need has
to be sufficiently valuable and profitable to meet an increasing proportion
of their costs. These circumstances give rise to a fundamental tension
between the need to secure adequate funding for the required infrastructure,
on the one hand, and the need to maintain development viability in order
for the desired projects to proceed, on the other. As we saw in Chapter 5,
this dilemma was first explicitly acknowledged by the UK government in
2001. At that time, government suggested that any shortfall between the
cost of necessary infrastructure and the ability of a development project to
pay for it without threatening its viability might be met by public sector
infrastructure providers and/or local and central taxation. Since then – and
following the Global Financial Crisis (GFC) – recourse to the latter sources
of finance has become more difficult. This has further increased the onus
on developments to fund infrastructure and, consequently, has exacer-
bated the tension between development contributions and development
viability.

It is no surprise that development viability has become a significant aspect
of UK planning policy and practice. Development and wider property mar-
ket appraisals inform negotiations between developers and planners over
specific sites, land allocations in development plan documents, affordable
housing policy, planning obligations policy and the introduction of the CIL
and its charging regimes.

Ultimately, viability will turn on whether – after development costs,
including any costs arising from planning policy (mainly related to plan-
ning obligations, CIL and affordable housing requirements) – the residual
value of the land (its market value in these circumstances) has increased
sufficiently above the value in its previous use to persuade the owner to
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sell the site. However, the threshold at which this occurs is an empirical
matter. Threshold land value (TLV) will vary widely with differences in
the character of the landowner, her/his expectations, the state of the land
and property market, the nature of the subject site and so on. In addition,
the land value is a geared residual. This means that variations and changes
in its determining variables – development costs and values – exaggerate
the variability and volatility of residual land values (i.e. of development
viability). Development costs and values differ over time, across space and
between different types of site. Each has an influence on the operation and
impact of planning obligations. That influence is underpinned by one main
factor. It is that, all other things being equal, the greater is the demand for
development, the greater will be the value and viability of development
and, therefore, its ability to meet infrastructure costs.

Since 2000, the increase in house prices and in the associated value of
housing land has produced more scope for extracting development value. In
the period before the GFC, there was a rapid growth in the number of plan-
ning obligations, the number of affordable housing units included in them
and the extent of other developer contributions (see Chapter 6). The oppo-
site occurred after the GFC. The effect of market booms and slumps on the
state’s ability to extract development value was clear. There is also a strong
regional pattern to the implementation and the outcomes of planning obli-
gation policy. More planning obligations are secured in the most profitable
markets in London and the South of England than elsewhere. In addition,
those obligations contain greater developer contributions. For example, the
proportion of affordable units included in housing developments is higher
in the South than in the North of England and CIL rates are higher in the
South (see Chapter 8). Planning obligations are more likely to make develop-
ment unviable in the North and Midlands of England than in the South (see
Chapter 5). Allowing for variations in value, different types of site will give
rise to varying development costs. These affect viability and, therefore, the
scope for planning gain. The greatest developer contributions are obtained
in planning obligations related to large, greenfield sites because, inter alia,
these are likely to have the lowest development costs (see Chapter 6). The
opposite is the case with high-density brownfield sites where developers are
often faced with considerable additional costs relating to land decontamina-
tion, the demolition of structures and so on.

The variability and volatility of the development value captured through
planning obligations raises issues about its suitability as a basis for pol-
icy – in relation to the provision of infrastructure, the supply of affordable
housing and the distribution of development more generally. Planning obli-
gations are a market-based economic instrument. They produce more ‘plan-
ning gain’ in areas of high development values. This is good, in the sense
that contributions to the funding of development infrastructure will follow
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effective demand and support development in strong markets. However, it
is also regressive and may not address need. This is because development
values vary more than costs (both spatially and temporally, see Chapter 5).
For example, the difference between the highest and lowest regional house
prices in England (between Inner London and the North) is 124% while
the difference between those regions’ tender prices for construction is 31%.
Planning obligations are based on the cost of providing necessary infrastruc-
ture, not on the value of the subject scheme (apart from the need for that
value to be sufficient to meet the cost of the obligation). Thus planning
obligations for a given type of contribution impose a greater proportionate
burden on low- than on high-value locations. And this is within the con-
text where there is in any case less scope for obtaining ‘planning gain’ in
the former than the latter because fewer schemes are able to meet the costs
of obligations while remaining viable. For similar reasons, ‘planning gain’ is
also regressive temporally. Planning obligations impose higher proportionate
costs on development during market downturns than in periods of market
growth.

Redistribution of the burdens and benefits of planning obligations and
CIL is determined by their organisational and administrative structures.
A national system would allow inter-regional redistribution and trans-
fers between time periods. A regional system would allow intra-regional
redistribution and temporal transfers conditioned by each region’s market
context. However, planning obligations are site-specific while CIL only
allows sub-regional pooling of income. While this particularity is one of
their strengths, it severely limits the potential for redistribution.

One of the major benefits of government spending is that it acts as an eco-
nomic stabiliser. Through spatial and temporal redistribution it mitigates
the effects of regional inequalities and economic cycles. The gain in market
sensitivity achieved by the use of planning gain to contribute to the fund-
ing of development infrastructure is at the cost of increasing the variation
and volatility of development, thus diminishing the effect of the ‘govern-
ment stabiliser’ in the property sector. The substantial increases and then
decreases in the supply of both market and affordable housing that have
occurred since 2000, before and after the GFC, have not provided a consis-
tent base for housing policy. There have also been some not entirely expected
financial and market-driven outcomes of the increasing importance of ‘plan-
ning gain’ and development viability. Perhaps the most significant is the
impact of planning obligations on the geography of the supply of affordable
housing. This has been altered by the pattern of development viability. The
balance has moved from provision on publicly owned, brownfield sites in
the more deprived areas of all regions to sites, including greenfield sites in
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high-value areas in the South of England (see Chapter 6). This is not nec-
essarily an undesirable outcome, given the emphasis on mixed, sustainable
communities in government policy.

The ease with which the costs of planning obligations or impact fees may
be passed on to landowners varies with the time when such obligations
are identified. If this occurs at the time of re-zoning (e.g. in Australia and
the USA, see Chapter 9) and prior to land sale, then such costs should be
incorporated into land values in the form of lower actual or expected prices
achieved by landowners. If it occurs later, then the landowner is unlikely
to bear the cost: the developer and/or the future occupier must do so (see
Chapter 9).

The developer, even when purchasing a site via an option, must ultimately
commit to the development and accept the risk that changes in market
circumstances during the development period will result in a financial out-
come different from that expected. Development periods in the UK vary from
around 12 months for small projects to several years or a decade or more for
larger schemes – ample time for changes to occur (see Chapter 5). This may
place developers and planners in a difficult position in a downturn such as
that experienced after the GFC. The developer cannot pass on the cost of any
consequent effects to the landowner because he or she is the landowner. If
the land was bought in competition with other developers there may be no
excess profit to absorb the reduction in value and profitability. The only flex-
ibility that remains is that relating to the cost of planning obligations and
CIL. Hence the recent pressure to reduce the scale or scope of obligations.
The alternative is that the development will stall.

The opposite circumstances pertain in an upturn, when there are opportu-
nities to increase the amount of development value captured as prices rise.
This has sometimes been addressed by phased obligations and, in practice,
by changed permissions and therefore changed obligations. However, there
has been rather less debate about this side of the equation – in part because
it has oiled the wheels until the mid-2000s.

Further detailed changes to practice have been developed to try to main-
tain viability in the recent market downturn. In the cases of some large
residential schemes, the scope of the planning obligation – for example, the
proportion of units that must be affordable – has been made dependent on
external factors such as sales values to ensure viability. Developers may also
try to manage the design of schemes to minimise the impact of affordable
housing requirements on project value and viability. Planners prefer afford-
able units to be indistinguishable physically from market units and to be
distributed throughout a scheme. Developers prefer to locate all the afford-
able units in a separate and least desirable part of a site, for example, fronting
a busy road and acting as a screen for the market housing (see Chapter 8).
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Many of these problems are avoided in countries where the local state
takes a more active role in managing the planning and development of
housing, such as Germany or the Netherlands (see Chapter 9). The use of
land readjustment or pooling, either by agreement or compulsorily, gives
municipalities the land required for infrastructure and a share of the land
value uplift to cover the costs of that infrastructure. This allows munic-
ipalities much more influence over development in their areas. It avoids
the capture of land value uplift by landowners and removes their ability
to withhold land from the market. TLV is not relevant. This is at a cost to
the local state. It must commit capital upfront to construct infrastructure
and take the risk that sufficient land development value will be created to
cover the cost of that capital. Arguably, the state is in a better position to do
this than private developers. Compulsory powers applicable to a potential
extensive area of land subject to planned development provide a greater
chance of marriage value being created and realised. And the cost of capital
to a municipality is normally lower than it is to a developer. What is lost is
a degree of market sensitivity.

This refers to one of the central lessons of the English experience of cap-
turing land value uplift for public benefit: that of the need for and effective-
ness of local flexibility, sensitivity and particularity. The financial structure
of individual developments – their value, cost and viability – varies very
greatly. Site and project characteristics and market contexts differ within
and between urban areas and regions – often over relatively small distances
and short periods of time. Planning obligations are the result of individual,
project-based negotiations that allow for development heterogeneity. Con-
sequently, they have the flexibility to address specific circumstances and
changes in those circumstances. In this way, the potential for obligations to
undermine development viability is avoided in a way that is not possible in
more rigid zoning systems. It is these clear, practical advantages that have
garnered for obligations the broad support of both developers and planners
in England.

Conclusions

Finally, we now turn to the question of whether our findings suggest ways
forward for policy in England and whether there are implications from the
English experience for other jurisdictions. The core finding from our evalu-
ation of ‘planning gain’ is that planning obligations have proved a practical
way of capturing some development value. They are not part of national
taxation arrangements but are now well embedded in local policies and prac-
tices. Contributions are negotiated, thus taking account of viability, and are
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hypothecated for local need, thus benefiting local communities. They are sig-
nificantly less controversial than in the past and the clarity and stability in
policy and practice provides a measure of certainty for developers. Although
CIL is still in its infancy, it has the key advantage of securing contributions
from more development sites than S106 has done in the past and could prove
equally acceptable over time as practice develops and it becomes part of the
‘normal’, working alongside S106.

Looking forward: England

With respect to England, the short- and medium-term futures are likely to
involve periods of continuing fiscal austerity. There will be a need to provide
the infrastructure required to support local economic growth and to increase
the output of new homes across a range of tenures, including affordable ones.
In combination, these circumstances are likely to place an imperative on
securing private funding to help with the provision of both infrastructure
and affordable housing and, consequently, the capture of development value
is likely to be of continuing importance.

Among the lessons from our findings are that negotiated planning obli-
gations work better in England than national taxes but work best under
specific circumstances. These include the existence of a buoyant develop-
ment market, clarity about required contributions in development plans,
good negotiating skills in LPAs and a policy and process that ensures sites
remain viable so that they will be brought forward for development. Policy
stability is a major key to success because it shapes owners’ and develop-
ers’ expectations. However, there will be spatial variations to how well this
works arising from differences in financial fundamentals and in the priori-
ties, practices and competence of LPAs.

Looking ahead to where development is needed, the locations of new
housing and related development will include new settlements, urban
extensions, brownfield sites in existing settlements, especially London,
and small-scale windfall sites within many settlements, both towns and
villages. The greatest development pressure will be in southern England
where new settlements and urban extensions will be important methods
of securing the land required both for housing and for new industrial and
commercial development.

What role can capturing development value play in ensuring that this
development land is serviced and can accommodate new commercial devel-
opment and new affordable housing? The evidence presented here suggests
that a twin-pronged approach is required.

First, there is a clear case for using public land banking to secure the
development land needed for new settlements and major urban extensions.
Although public sector land banking has had mixed success in England, it
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worked well for New Towns (and in Comprehensive Development Areas
within existing towns) – and has been central to effective policy in both
Germany and the Netherlands. In England, land was bought at prices that
took no direct account of the development value created by the designa-
tion of a New Town. This allowed the New Town Development Corpora-
tions to capture much of the development value through subsequent sales
of development land and also to keep rents affordable on the houses built
on the land that they acquired. Setting up joint venture companies involv-
ing local authorities, public and private landowners, and developers is the
most obvious way forward. Each local authority area planning new settle-
ments or major extensions would have its own joint venture company. Often
this will mean several local authorities working together. New legislation is
not required. The members of the joint venture would take shares based on
the proportions of the total value of the land attributable to their individual
ownerships. The venture would pay for land at its existing use value (which
would inevitably include some hope value from any anticipated develop-
ment), service it and then either develop the land itself or sell it on to others.
In this way the development value generated by their efforts, other invest-
ments and the granting of planning permission would be captured by the
venture with the returns shared by all members and their populations.

A clear separation of interests and powers between the joint venture and
the LPA would be needed so that that the latter is not compromised in
the exercise of its planning policies by its interests as the local authority
shareholder. Mindful of the problems that beset previous attempts at land
banking (such as the Community Land Scheme) the joint venture would
inevitably require long-term funding. Under current arrangements it should
be feasible to arrange this via private bond issues and investment by local
authority pension funds as well as through borrowing, secured on both future
income streams and shareholders’ existing assets. Tax Increment Financing
and revolving infrastructure funds, including those for Housing Zones (see
Chapter 4, this volume) are other possible sources of funding. In this con-
text, the operation of planning obligations and CIL on the land owned by the
joint venture company would be suspended and the company would agree a
programme of funding with its LPA members to help finance the infrastruc-
ture and the land for commercial development and for affordable housing
required within the relevant new settlement or urban extension.

Second, outside the areas of new settlements and major urban extensions
the current system for capturing development value still seems to be the
most appropriate way forward, not least because this would avoid a period
of policy instability at a time when there is an urgent need for new develop-
ment. Planning obligations are a well-understood and accepted mechanism.
To make the system work better in terms of both increasing contributions
and speeding up decisions requires much better coverage of local plans with
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guidance on CIL charges and contributions policies linked to these. Some
changes are desirable, such as limiting the exemptions to CIL and planning
obligations. Inevitably, the economic cycle will affect what can be secured
by planning agreements and LPAs should build in clauses which enable pay-
ments to be deferred during downturns until markets pick up again as well
as to ensure that unexpected future gains can be captured, at least in part.
Because, in general, less planning gain can be secured outside the South
East there may be a case in equity for focusing grant resources for carefully
evaluated strategic investment in these areas to compensate for the lower
planning obligations element that can be secured.

Looking forward: international experience

What can be learned from the experience in England that might be of rel-
evance for other countries? There are two key points to stress. The first is
that the approach would be difficult to transfer because of the high degree of
discretion built into the English planning system and because development
rights remain nationalised. This makes it possible to lever substantial con-
tributions from development value because the land value in a new devel-
opment does not crystallise finally until a planning consent is granted and
the associated planning obligations have been agreed, making it possible to
pass the costs back to landowners. However, the system bears little direct
relationship to the systems found in most other countries.

The second is that in many other countries that have zoning systems
which determine how land may be developed and used, the opportunities
to capture development value through the planning system may be limited.
It can, however, work well where zoning plans and associated ordinances
or regulations spell out clearly what is required of developers by way of
contributions to infrastructure and affordable housing so that land prices
reflect these costs. It can also work where planning concessions (such as
density bonuses) create the extra value that enables developers to fund these
requirements. This has been the case with impact and linkage fees in parts
of the USA where practice is well developed. The same is true in Australia
although policies are less developed. The international evidence also sug-
gests that various forms of public land banking offer good prospects for cap-
turing development value and can work well in planning systems that allow
such acquisitions by public bodies and can fund them.

These two points suggest that there are no easy direct transfers. Even so
there are some more fundamental issues exemplified in the English expe-
rience that are relevant for all countries looking to capture some of the
benefit of development for the public good. First, it almost certainly has to be
only some of that development gain that is captured. Incentives for efficient
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investment must remain in place and be adequate to ensure that develop-
ment which will help economic growth occurs in all types of area. Second,
the role of local authorities is central to ensuring a nuanced policy that takes
account of the circumstances surrounding individual sites. Third, a strong
link between revenue raising and ensuring that those funds are invested in
community infrastructure helps make the imposition of taxes more accept-
able to developers and to local decision makers. Finally, policies need many
years to bed down – policy stability is a prerequisite for both good planning
and effective value capture.

One last point: both in England and elsewhere methods for capturing
development value have evolved in response to the specifics of each legal
and regulatory system and particularly in response to areas of limited public
funding. We doubt if the latter will change. But even it did, there remains
a strong case for requiring developers to contribute to the infrastructure
costs they impose on local communities as well as a more general equity
case for ‘taxing’ gains that arise from public decisions. In sum, capturing
development value by the variety of instruments we have described and
analysed makes sense in terms of both efficiency and equity. The system
in England has worked reasonably well in its specific context and will
undoubtedly continue to evolve as the economic and political environment
changes. We need to ensure that it continues to help provide infrastructure
and affordable housing from the enhancement of value that follows from
planning permission.
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