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Foreword

“The music business is a cruel and shallow money trench, a long plastic
hallway where thieves and pimps run free, and good men die like dogs.
There’s also a negative side.”

The above quote, often misattributed to gonzo journalist Hunter S. Thompson, sets the stage
for the world that soon awaits the often naive yet fiercely dedicated musicians seeking to
navigate their journey through the minefield of the music industry. The quote points out
the perils of working in this industry, holding them up as perhaps the best most can hope
for, while warning that things can also be worse. In a humorous way, this quote, sometimes
used with the words “music business” replaced by any number of entertainment-related
professions, illustrates that these travelers will be accompanied by shady characters, and the
good-intentioned spirits will often find their muse crushed along the way.

For most musicians, this journey begins with a love of music as a child, with the
inspiration to perform brought on by another musician or group popular during their
childhood or youth, and inevitably at some point the ability to seek riches, fame, and the
adoration of fans (often of the opposite sex). It also seems to many a suitable replacement
for the daily doldrums of a “real job” with the perceived leisurely lifestyle of a musician.

“That ain’t workin’. That’s the way you do it. You play the guitar on the MTV. No
that ain’t workin’. That’s the way you do it. Get your money for nothing and your
chicks for free.”—Dire Straits

Unfortunately, the music business is work. While the guy installing microwave ovens,
refrigerators, and custom kitchens might not understand that it really is work, he also is
not likely to make the sub-par hourly rate most musicians end up making when wages are
all broken down at the end of the gig. Making the way from playing in a five-piece band
earning $250 a night at a bar using the band members’ expensive equipment (usually
including investment in a PA system), the business-side return on investment of this career
path often is a fast way to make a slow buck. (With setup, sound check, four 1-hour set
performances, and breaking down time, a band like this would earn about $8 an hour
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before taxes, with no benefits.) Those who choose this life full-time while seeking the larger
stardom their music deserves face the life of an independent contractor with no benefits, no
401k plan, no company-provided insurance, or anything else found in the corporate world.

Making the leap from this beginning level to the big-time usually involves talent,
luck, and intensive business planning. Unfortunately, while excelling in their performance
abilities, many musicians never progress in their business savvy, and those are the musicians
most vulnerable to exploitation, financial ruin, and downward-spiraling career choices that
lead to either a change in profession or a future playing hotel lounges and the free stage at
the local area casino.

One embarks on a career in the music business for different reasons than one might
become a plumber, a landscaper, a sales clerk, and so on, and the underlying artistic
motivation tends to passionately overrule one’s intelligence at times when dealing with
business, financial, and legal issues. The child-like innocence of an artist first stepping out
on this journey is quickly eroded when faced with the real-world experiences of dealing
with their art and craft as a functional legal entity—that is, a business. This intimidating new
revelation finds an artist suddenly dealing with issues of law, taxation, intellectual property,
partnerships, entity structures, capital requirements, hiring of management for personal,
business, and financial issues, and the hiring of lawyers for a multitude of tasks from the
most basic formation of a corporate structure to negotiation of contracts that affect the life
and livelihood of their art—all of which allows the artist to come full circle and finally enjoy
the riches, fame, and adoration he sought in his youth.

Beyond understanding the basic legal and business issues surrounding the life of a
working musician who makes a living solely from performing, the much more involved
knowledge required to create an intellectual-property-based revenue stream from
songwriting, recording, and other professional areas of a music career requires a great deal
of study. This career requires much more than the ability to count double-four time, how to
augment a seventh-chord, or sing high-harmony without doubling the lead vocal line.

Clearly, having a destination and a road map are the best ways to set about on any
journey. Knowing where one can re-fuel, eat, rest, and get services on a trip typically results
in making the journey end successfully with the destination reached and the least amount of
expected and unexpected challenges met along the way.
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Foreword

These analogous references to travel are appropriate to the career of a musician, as
a large proportion of one’s time in that career is spent traveling on the road. The typical
career path travels to roadside bars to nightclubs, college fraternities to theaters, concert
halls to stadiums, and, unfortunately for many musicians, the frequent full-circle right back
to roadside bars and nightclubs. Having a plan for the business and legal needs and fully
understanding who the players are in those areas, what the objectives are, and how best to
protect your art along the way serves only to shorten the time between playing at roadside
bars to reaching the concert halls and stadiums, while also hopefully increasing the time
between those larger venues and the full-circle back to where you started.

This book will help you plan your journey. You'll understand where to stop along the
way, where you can re-fuel, eat, and rest, and how far you will need to go to reach your
final destination. Having followed this path myself from childhood to roadside bars, to
frat houses, and on to concert halls, record releases, publishing contracts, songwriting
partnerships, producer relationships, and all the rest, having this book in my hands early on
would have certainly made things easier. While there is a lot to take in given the scope of the
author’s work in providing this atlas, it is a long road to travel. Have a nice trip!

Mike Lawson
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Introduction

If you want to be in the music business, or you are already, and you would like more
information about how to protect yourself in your professional life and business
ventures, this is the book for you. You may or may not have already decided on a
particular area of the music business. However, whether you are an artist or writer,
sideman or front man, engineer or producer (live or recorded), booking agent or
promoter, studio manager or owner of your own independent studio, major label
executive or independent record label, etc., learning more about the business and legal
end of what you are trying to pursue will be extremely useful on your path to success.

To that end, if you're really serious about the music business, you’d better arm
yourself with some knowledge that will protect you! Didn’t Warren Zevon say, “If I
had it to do all over again, I'd arm myself with a law degree and submachine gun”?
Well, this book is designed to arm you with the basic concepts of law and business
that may affect you. It will also lay a foundation so that you will know when you
need to hire a good lawyer and forego the machine gun.

You may find that a good deal of information in this book is plain old common
sense, and for the most part it is. Still, there is a lot of stuff that I have had to deal
with through the years, either personally or for my entertainment clients, and
when you've seen what I've seen, you tend to learn from it. This book is intended to
answer some simple questions and to shed some light on some basic issues so that
you’ll get a general idea as to what you can do to further your music career and
avoid some costly mistakes. Regardless, my sincere hope is that you will be able to
find some valuable information that may help you at some point in your career.

So now it’s time to start collecting all those big checks, riding in limousines, and
dating supermodels, right? Better guess again. Don’t forget about the business part of
the music business. There are many pitfalls along the way, and the road is long and
extremely rocky. Get ready to start treading water while the sharks are circling; the
water is wide and extremely deep, and the current is strong.
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Stop to consider how you plan to handle your business affairs before you set
out on your road to success. Have you thought about a business plan, a business
structure, business licenses and tax considerations, the costs of doing business,
getting all of your contracts in order so that you won’t get burned, and making sure
that you always get paid? Mistakes can be costly, so you should do everything you
can to “Get it right... the first time!”

You will learn about entertainment lawyers, what they can do for you, how
much they charge and how they charge, and a lot of other useful information about
attorneys. You will learn how to cover yourself without hiring a lawyer as well as
when you have to hire one!

This book provides detailed information about selecting a business structure,
and some simple ideas about setting goals and incorporating them into a simple
business plan. It will also cover some basic information on how to promote and
market your business, as well as some very useful tips to help you or your business
to be more memorable and therefore more successful.

Since copyrights and related intellectual property are the cornerstone of the
music industry, I will cover the basics of intellectual property, such as copyright to
protect your work and trademark to protect your name, so that choosing a name
will not come back to bite you. I will also talk about other areas of intellectual
property, such as patents, trade secrets, publicity, and privacy rights.

I'll cover the basics of music publishing and digital music rights, and how important
digital rights are to the future of the music business. I will discuss the differences
between demos and master recordings, as well as what to expect when you go into
the studio. I will discuss the basic elements of a record deal, and whether you should
sign with a major label or try to do it yourself by taking a proactive approach to your
career.

This book will also cover all of the people who you may need to hire throughout
your career, such as business managers, personal managers, road managers, booking
agents, publishers, accountants, attorneys, personal assistants, public relations peo-
ple, and other ancillary services that you may need. It will give you an idea of when

XXVII



Introduction

you may need these people, as well as a breakdown of how much of your money will
be going out the door when you hire them.

This book will also briefly discuss the general principles of contracts so that you
can at least familiarize yourself with them. I will discuss what makes up a contract
and whether or not a contract has to be in writing. Does a contract need a bunch of
terms such as “whereas” and “heretofore,” or can it be in plain old English so that
anyone can understand it? I will also discuss the basics of negotiating and how you
can try to stay on top of your business dealings.

I'll describe some of the questionable practices that you may encounter from
some rather unsavory characters in the music industry. Of course, there is also a
chapter on collecting your money, which will discuss how you can make sure that
you are collecting all of your royalties from publishing or music deals.

I will discuss what you can do if you need to sue someone to protect your rights,

or what could happen if you were to get sued. The more you know about a lawsuit,
the more likely you will want to avoid one; however, if you have no choice but to
sue, you will know the anatomy of a lawsuit: best evidence rules, hearsay, witnesses,
etc. This book includes many tips about what you can expect, what you should file,
where to file, what to say, and so on.

For reference, I've included a chapter on organizations that you may consider
joining to further your goals and increase your networking prospects. There is also
a chapter on music conferences, festivals, seminars, and the like, explaining what
you will need to do to prepare for these events and make the most out of the time
and money you spend there.

Since insurance is such a big part of your business and personal life, there is a
chapter on what type of insurance you may need, how to find the right agent, what
to do if you need to file a claim, how to deal with adjusters, and what rights you
have if you feel that you are not getting what you paid for when you bought your
insurance.
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Finally, in the last chapter I discuss wills and estates. No matter what happens,
nobody gets out of here alive. Therefore, we will discuss making plans for what will
happen to you and your property, such as your copyrights and the rest of your per-
sonal property, once you have shuffled off this mortal coil.

You may find a good deal of information that you already know, or you may
wonder why certain topics were included in the first place. This book is not intended
to be condescending in any way. Rather, it’s designed to be a primer of sorts, cover-
ing the basic concepts that you could face in the music business so that you can be
prepared for just about any situation.

Caveat: This book contains no legal advice and is not intended to be a replace-
ment for a qualified attorney!
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CHAPTER 1

Entertainment
Attorneys

“Life is a board game...and the lawyers have read the
rules on the top of the box....” —Durphey Doucette

The Pocket Guide to Entertainment Lawyers

We’ve all heard our share of lawyer jokes, and some are
actually warranted. Perhaps you've heard what some say
is the first lawyer joke:

“The first thing we do, let’s kill all the lawyers.” —King
Henry VI, Part 11

Even though this line by William Shakespeare may
sound funny, it is actually quite serious. Although we
can’t possibly know what Mr. Shakespeare meant by this
statement without asking him, many argue that he was
not saying that we should actually kill all the lawyers.
Rather, he meant that if there were no lawyers, there
would be nobody to be the advocate for the common
man.
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In our society, with all its rules and regulations, law-
yers are a necessity whether you like it or not. Unless you
want to read all the rules and learn all the laws that gov-
ern our everyday lives, you are better off having a lawyer
to protect your rights than trying to do it yourself. So,
for those of us in the entertainment industry, this brings
us to our first question.

What Is an Entertainment Lawyer?

The term “entertainment lawyer” covers a wide spectrum
of legal practitioners. I have often heard that an enter-
tainment lawyer is usually a general practitioner who
happens to do entertainment law, or who just represents
people or companies in the entertainment industry.

Although that generalization applies to many
entertainment lawyers, they come in all shapes, sizes,
and areas of expertise. Some may be strictly negotiators
and never set foot in a courtroom. Others may be strictly
litigation attorneys who focus on entertainment-related
issues, or only represent music companies for their
litigation needs. (This type of lawyer does not negotiate
contracts, but only defends or prosecutes cases on behalf
of the labels. In-house counsel negotiates contracts.)
Some entertainment attorneys work for big companies
as in-house counsel and never represent individuals and
never go to court on behalf of the record label.

More often that not, an entertainment lawyer has
a combination of different types of legal knowledge
and can handle a wide spectrum of issues in the music
industry. Some entertainment lawyers are even musi-
cians, songwriters, or artists, or used to be. However, the
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law is a jealous mistress, and to master the ins and outs
of entertainment law requires a great deal of time and
effort. That doesn’t leave much time for creative pursuits
on much more than a part-time basis, if at all.

What Does an Entertainment Lawyer Do?

Your entertainment lawyer can offer a number of differ-
ent services, and can be there (and most times should be
there) to help you negotiate the maze of contracts that
you will encounter during your entertainment career.
But in some cases, an entertainment lawyer may be
required to handle certain personal matters for his enter-
tainment clients, such as divorce(s), wills, trusts, and
even criminal matters. Many of these matters may have
certain types of entertainment-related issues.

For instance, a divorce in which one or (not always
both) both parties are artists or songwriters will have
any number of different entertainment-related issues,
such as the evaluation of a song catalogue, artist royal-
ties, assignment of copyright(s), etc. Of course, if you
are going through a nasty divorce, you may want to hire
a divorce specialist, but he probably won’t be very well
versed in entertainment issues. Thus, he will have to
consult with an entertainment attorney to make sure
that he has covered these important issues completely.

Wills and trusts may have the same types of enter-
tainment-related issues. Copyright laws protect the
creator of a copyright for his entire life plus 70 years, so
the client must have the foresight to protect his intellec-
tual property rights long after he is gone. Also, copyright
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infringement can be a criminal matter because the copy-
right code specifies penalties .

Finally, a client may run afoul of the law by shooting
off a gun from his tour bus, or getting a traffic ticket or
a drunk driving charge. He may be arrested for playing
a gig under what the venue or promoter deems to be a
trademark infringement, which also carries criminal
penalties. Or it could be any number of criminal matters
that can arise during the course of an entertainer’s life.
(All of these are actual cases that were handled either
by myself, my firm, or another attorney I know.) When
an entertainment client finds a lawyer that he trusts, he
likes to deal with that lawyer, even when he has to hire
another lawyer.

Your attorney may also be able to handle a num-
ber of different business issues, such as setting up your
business or helping out with tax issues, or he may work
closely with your accountant in regard to business or tax
issues. Regardless, it’s most important that your enter-
tainment lawyer have an extremely good understanding
of contract law and be well versed in all types of enter-
tainment contracts. He must also be completely familiar
with intellectual property rights, which are the corner-
stone of the music industry: copyright, trademarks, trade
secrets, and sometimes patents. However, we will save
the in-depth discussion of contracts and intellectual
property rights for later in this book. These issues are
critical to anyone’s future in the entertainment industry
and are worthy of a much more detailed discussion.

Sometimes lawyers who purely negotiate are called
solicitors, while those who go to court are called bar-
risters. This is especially true in Canada and the United
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Kingdom, and in legal systems that model themselves
after those countries. However, that distinction is not
normally used in the United States. Whatever your legal
representative may be called—attorney, lawyer, barris-
ter, solicitor, counselor, or any number of other colorful
names—he can play an invaluable role in your affairs.
When you need the help, all of the lawyer jokes you've
heard will seem a lot less funny.

A good entertainment lawyer can make a huge
difference in your career. He can steer you away from
trouble, if you have the good sense to see him before
trouble happens. Or he can get you out of trouble once
you’re in it, which can, unfortunately, happen in the
blink of an eye. Unless you are extremely lucky, at some
time or another you will encounter problems where you
will be glad to have a good attorney on your side.

Unfortunately, more often than not, people either
can’t afford to see an entertainment lawyer for every
issue that comes up, or they just don’t think they’ll need
one until it’s too late. It’s very much like going to a car
mechanic. If you see your mechanic regularly and keep
your car in good shape, you are less likely to have major
problems. But bad things happen and cars break down,
and eventually you’ll end up paying for major repairs.
In the same way, if you retain an experienced lawyer to
assist you along the path of your career, you are much
less likely to have to pay him to fix major problems later.

We all go into our business ventures with the
anticipation that we’re going to be successful and that
things are going to work out for the best. And why
shouldn’t we? Nobody would go into any business
venture without some degree of optimism. Often,
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however, the people that you do business with don’t

live up to their promises, or some other unanticipated
situation arises, and you wish that you had sought the
advice of competent legal counsel. This is especially true
when you sign an agreement that comes back to bite you
or enter into a businesses deal that may go awry at some
point in the future, or some unanticipated event arises
that exposes you to some legal liability. I can’t tell you
how many of my clients completely trusted the people
they were working with, only to find out later that they
were being taken advantage of, in more ways than one.

Unfortunately, I've seen a good deal of this type of
trust with creative or artistic types. They’re just glad
to be offered any type of deal, and they prefer to live
their day-to-day lives without having to deal with the
pressures of business issues. In the case of songwriters,
they’ve got enough to deal with just trying to write hit
songs and constantly crank out good material, day after
day and year after year. In the case of recording artists,
they have enough to do: touring, making appearances,
recording in the studio, and trying to keep from getting
dropped from their label and fading into obscurity. This
is why many songwriters sign publishing deals so that
their publisher will handle their copyrights, and why
they hire business managers to handle their money so
all they have to focus on is writing songs. This is also
why most artists hire personal managers and/or business
managers, and sign record deals where all they are
expected to do is be an artist.

But whether you're a songwriter, artist, musician, or
anything else, if you don’t know what is going on with
your business matters and how to “mind the store,” you
could be setting yourself up for a hard fall, or at least an
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eye-opening wake-up call. Experience can cost money,
and you don’t want to have to buy more than you can
afford.

Again, many artists, songwriters, musicians, and
entertainers get themselves into some type of non-
advantageous business deal because they’re just starting
out. They’re not very well established in the entertain-
ment industry and don’t have a very strong negotiating
position. If you are about to sign some type of major
deal and you have been discussing it with your publisher,
label, manager, or whomever, don’t think for one sec-
ond that everything is what it appears to be. You should
not try to handle matters on your own unless you know
exactly what you are doing and exactly what your con-
tract says.

I can’t tell you how many times I've had clients who
were told that a deal said one thing, only to find out
that the written contracts actually were very different
from what was promised verbally. A good entertainment
attorney will be able to negotiate many points or issues
on your behalf, explain exactly what a deal entails, and
advise and guide you through the maze of problems that
may occur during the term of your contract, or even in
the event of its termination.

What Can an Entertainment Lawyer Do for You?

Consulting an attorney and keeping him on retainer can
be a good way to make sure that someone is always in
your corner to represent your concerns. If you pay your
lawyer today, you’ll probably save money, headaches, and
a whole host of other problems tomorrow. It’s amazing
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how just a letter from a lawyer can make people own up
and do what they are supposed to be doing. Even though
lawyers get a bad rap in our society today, you will be
pretty darned glad that you have one on your side when
the proverbial stuff hits the fan.

A really good entertainment lawyer will also be
beneficial in furthering your career. He will have many
connections in the music industry and can shop a deal
for you, get you in to meet the right people, or assist your
career in any number of other ways.

If you submit your material to a major publisher
or record label without them requesting you to do so,
you’ll probably receive your material back with a huge
stamp on it that says “RETURN UNSOLICITED.” The
reasons for these companies not accepting material from
unknown outside sources are many. I will discuss three
of the main ones here.

First, these companies are already bombarded with
material from legitimate and trusted sources. If they
accepted material from just anyone who walked in off
the street or sent it through the mail, they would never
be able to get through it all. There are thousands and
thousands of people out there trying to get a deal of any
kind, and these companies just don’t have the manpower
to handle all the material they receive. By having enter-
tainment lawyers act as gateways and cull through the
crop, these companies are much more likely to receive
viable or commercially exploitable material. No enter-
tainment lawyer that is worth his salt will want to put
his name behind something that could jeopardize his
hard-earned reputation among his contacts at successful
entertainment companies.
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Second, if these companies opened your letters with
your songs or recordings enclosed, they could be proven
to have had “access” to your material for the purposes
of a copyright infringement suit. There are thousands of
people out there writing songs every day, and chances are
fairly good that some of those songs are similar to each
other. Every song has a title, a story line, and a melody.
The chances are extremely good that the title of one song
is exactly the same as another, but song titles are not
copyrightable. There’s less of a chance that the lyrics are
very similar, but they could be. (The lyrics often follow
the title.) Finally, most popular songs are based on sim-
ple hooks or melodies. Even though there are millions
of combinations of chords and melody lines, most songs
usually follow some type of formula that makes them
pleasing to the ear and fit in with the sound of the times.
It’s an extremely long shot that two songs written by two
different parties, at two different times and at two differ-
ent places, will be exactly alike, but it can happen. That’s
a chance that these companies can’t afford to take. They
don’t want to have to defend themselves from less than
appropriate or even legitimate claims.

To prove infringement, you must be able to prove
substantial similarity and access. If these companies
accepted unsolicited material, half the proof for an
infringement action would be there. The only thing left
to prove would be substantial similarity. Even though
that is a tough burden of proof, these companies could
end up spending a good deal of money defending
numerous copyright infringement suits, whether they
were warranted or not. Since they have a policy of not
accepting unsolicited material, they have a pretty solid
defense in regards to “access” and are much less likely to
lose any infringement suits in this regard.
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Opver the years, I've had lots of people call my office
wanting to file a copyright infringement action because
a song on the radio is very similar to a song they have
written. In some cases the songs were very similar, and
I have even seen a song or two that was almost identi-
cal, but there was no way to prove that the writer or
company that published the song, or the company that
released the song, had “access” to the “similar” song that
was allegedly infringed upon. Therefore, there was really
no way to bring the lawsuit.

So, if you have an “established” entertainment lawyer
submit your material, the company youre submitting
to won’t worry that it will be involved in some type of
frivolous suit if it accepts that material.

Third, if you have a reputable manager or enter-
tainment lawyer who is well connected, you are much
more likely to get through the door. These companies
know that your manager or attorney isn’t working for
free, and this serves as a natural weeding-out process.
Furthermore, they know that your manager or attorney
isn’t going to waste time pitching a client that he doesn’t
believe in. In fact, you probably won’t have a reputable
manager unless you have some degree of commercial
viability, nor will you be able to get an entertainment
lawyer to pitch your material unless he believes that you
have a very good chance of making it. If a manager or
lawyer brings one of his contacts a fairly marginal act,
or an act that really doesn’t stand a chance of getting a
deal, he won’t be taken seriously the next time he comes
knocking on that company’s door. So, lawyers and
managers are very, very careful about who they pitch
to their contacts at major labels, publishers, and other
companies.
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Another thing to remember is that your lawyer or
prospective manager has an opinion too, and it might
not be what you want to hear. It might not even be cor-
rect. There is no accounting for taste, and your career
isn’t over just because one person doesn’t care for your
music. I have been in the business as an artist, a song-
writer, and a musician long enough to know that what
I like isn’t necessarily what is going to be right for com-
mercial radio. When trying to decide whether or not to
pitch something, I've always used the measure of com-
mercial exploitability. “Is the product of good enough
quality that I won’t end up being embarrassed if I pitch
this to my contacts?” It is a purely subjective call, so
don’t get discouraged if the first people you meet don’t
believe in your product enough to work with you.

Keep trying to find a manager or lawyer who truly
believes in your ability and your material. After all, your
relationship with your attorney may not be on an infor-
mal or personal basis, but it should be based on mutual
trust, respect, and belief in each other’s abilities.

One thing that I don’t recommend is hiring a local
lawyer who says he does entertainment law, unless you
live in a major city with many experienced entertain-
ment lawyers to choose from. Anyone can say he is an
entertainment lawyer, even if he represents only one or
two local artists. Many of these lawyers have absolutely
no chance of ever getting you a deal because they just
don’t have the necessary contacts. So ask any prospec-
tive lawyer about his experience in the entertainment
field. He may not be able to reveal his client list without
his clients’ consent, because that is confidential, but you
should find out the depth of his experience and how he’ll
handle whatever you're asking to him to handle.

11
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No matter what your talents may be, one thing is for
sure: Don’t expect your lawyer to spend his time on you
without some type of compensation. And lawyers don’t
come cheap. So, this brings us to the next question.

What Does a Lawyer Charge?

An attorney’s time and talent are pretty much all that

he has to offer. He has worked very hard and spent a
great deal of money to be able to offer you his services. It
takes four years of undergraduate school and really good
grades to be a candidate for law school. You also have

to get a pretty high score on the Law School Aptitude
Test (LSAT) just to be considered for acceptance. Once
you’re accepted to law school, it takes three more years
to get a degree, and the graduates with the highest grade
point averages get the best jobs. Law school is extremely
competitive, so much so that I thought many of my law
school peers were blinded by their quest for success. In
some schools, the attrition (dropout) rate is so incredibly
high that just graduating can be a real accomplishment.

To make matters even more difficult, then the lawyer
has to pass the bar exam, which is usually a three-day
test that is not the easiest in the world to pass. In fact,
I'm sure you’ve heard about people who have taken the
bar exam several times before they passed, just so they
could begin to work as an attorney.

Finally, once you become an attorney, it’s trial by fire
every day. Every new answer brings home 10 new ques-
tions. The law is incredibly complex, is always changing,
and requires a great deal of constant research. A lawyer
has to continue to learn every day and put in incredibly

12
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long hours. The work is extremely difficult and some-
times overwhelming. So treat your attorney with the
respect he deserves. He’s earned it.

After becoming licensed, some lawyers set out on
their own from the outset, while others go to work
for a law firm. Still others work for a firm and then
set out on their own. Whatever the case may be, there
are many expenses they must pay to keep the business
afloat. There’s rent, phones, advertising, malpractice
insurance, Continuing Legal Education (CLE), volumes
and volumes of books, updates, legal journals, staff,
postage, copiers, computers, office furniture, files, paper
(they burn through tons of trees a year), etc. All of these
expenses for the cost of doing business, or overhead,
continually increase the rates that lawyers charge. As in
all businesses, eventually this overhead is passed on to
the client.

In some instances, you may want to consider hiring an
attorney to be on call for you when you need him. You
can pay your attorney a general retainer to be used when
that time comes. This way, he should be much more
willing to take your calls when you need him, before he
takes the calls of those who have not paid him—if and
when you need him, that is, but it is more likely than not
that you will.

Of course, if you are just starting out, you may not
need to retain an attorney in the very near future. But if
you are ready to start taking your music to a higher level,
you may want to consider it.

13
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If you have a case or other legal matter that requires
an attorney, most likely you’ll need to pay an up-front
retainer before he will begin working for you. This will
ensure his services until the retainer is gone. Then,
depending on the attorney, he may continue working
on your case or legal matter and bill you for his services
thereafter. Furthermore, if your legal issue is involved in
court proceedings, he cannot withdraw as your legal rep-
resentative without the court’s permission. However, his
retainer agreement may specify that if you don’t pay him
another fee within a certain time, or don’t pay your bills
on time, he can withdraw from your case and possibly
put a lien against any earnings you get from it.

This is very important to note, so I will repeat
myself: If you have retained a lawyer to represent you
in a court matter, he cannot withdraw unless he has the
permission of the court. Also, there may be matters that
he must take care of even though your initial retainer
has been depleted. If so, you may get a bill for services
for which he is required by law or the court to perform.
Thus, you’ll incur further costs, including drafting,
filing, and appearing in court on a motion to withdraw
from your case. So, if you don’t pay your lawyer, he
won’t be working for you very long, and you may end up
spending more money just so that your attorney can be
allowed to withdraw.

Be that as it may, there are several different ways that
a lawyer can charge you: hourly rates, flat fees, value
added billing, contingency fees, spec deals, double bill-
ing, and incidentals.
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HOURLY RATES

The most common type of billing is the hourly rate. This
can range from $75 an hour for the least experienced or
junior associates to over $600 an hour for senior attor-
neys or partners with vast experience in their field. Most
lawyers bill in fractions of an hour. Usually, they mark
their time by .1, .2, .25, .3, and so on, which equals tenths
of an hour. Most have a minimum of .2 hours, because
usually they can’t handle any certain task in less than
that time.

For example, let’s say your attorney is working on a
matter other than your case (which is very likely, because
most attorneys have many clients who demand their
time), and you call him on the phone. The attorney has
to drop what he is concentrating on and take your call.
He may discuss your matter with you for just a couple of
minutes, and yet he still charges for .2 hours. The reason
is that after he hangs up the phone with you, he has to
give some thought to the ramifications of your call, make
note of your phone call for your file, place the note in
the filing bin or in your file, give your file a review, mark
his billing sheet, and then return to what he was doing
before you called.

It may be hard to understand, but these little dis-
tractions can be very taxing. Your attorney wants to
make absolutely sure that he has not made any mistakes
or misquoted the law in some way. So don’t make any
unnecessary calls to your attorney. If he has something
important to tell you, he will. If you absolutely have to
call, make sure that you are prepared and you ask con-
cise questions so you don’t waste his valuable time or
your valuable money.
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Another scenario is having your attorney send out a
letter. Many lawyers charge .3 hours for a letter because
they don’t type. They have to dictate the letter on tape,
send the tape for typing, review the typed letter, per-
haps send it back for errors or redactions, and then sign
it. More often than not, when an attorney has a con-
versation with a client or an opposing attorney, he will
document the conversation in a letter and then send a
courtesy copy to the client to keep him informed. Of
course, the file may have to be reviewed again, a copy of
the letter must be placed in the file, etc. So in order to be
thorough, it usually takes about .3 hours.

You should be aware that no lawyer can be expected
to know all of the law all of the time. Even if your
lawyer is very skilled and keeps up with as many of the
changes in the law as he can, he still has to do research to
make sure that the law has not changed recently on any
particular issue. If he misses a certain change in the law
and applies an old law to your case, he may cause you
irreparable harm and be subject to a malpractice suit.
For these reasons, a lawyer is always as thorough as he
can be, and always strives to represent his client to the
best of his ability.

So always be mindful that your attorney is ethically
bound to do the best work that he can for you, but it’s
not always easy. There is a lot more going on behind the
scenes than you may imagine.

FLAT FEES

Sometimes a lawyer charges a flat fee for a particular
service. This is especially true if he knows in advance
how long it will take for him to do the work. Some
examples are contract drafting, contract negotiation,
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setting up a corporation, or any other matter that can be
done in a specific amount of time.

An attorney will sometimes charge a flat fee for a
service with the proviso that if the matter is closed as
expected in a certain amount of time, no further charges
will be incurred. However, nothing is ever cut and dried.
Sometimes things change, negotiations may take longer,
etc., and therefore the lawyer may have some contingen-
cies drafted into his flat fee agreement. However, if you
pay your attorney to do a certain task just for a flat fee
and it takes him longer than he expected, you have a
binding contract and the lawyer will have to do the extra
work without charging you any extra money.

VALUE ADDED BILLING

Some lawyers may charge a value added fee for certain
things. You may ask your lawyer to provide a contract
that he has already written, or to perform some other
task where he just has to push Print on his computer.
Since he doesn’t really have to do much work, he may
bill you a flat rate based upon how much work he did to
produce the original document. This fee is usually much
less than what it would take for him to redo the work.
This is helpful when you have a single-song publishing
agreement or simple booking agreement. You don’t have
to pay full price, and yet you get the benefit of the work
he did before, perhaps for another client.

CONTINGENCY FEES

In some cases, a plaintiff’s lawyers (litigation attorneys
who file suit against other parties as a means of get-
ting their client compensation) may charge contingency
fees. This means you will not have to pay the attorney
unless he collects your money. These fees can range
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from 20% to even 50%, depending on what your state
allows for contingency fees, as well as the amount of
work that’s required for the successful handling of your
case. Furthermore, many of these lawyers will advance
the costs of filing suit for you and all litigation expenses,
which can be very expensive.

However, these lawyers won’t take your case and
pay your upfront costs unless your case is an absolute
slam-dunk. They have to know that they will win, that
the defendant can pay, and that they will make more
money from the contingency fee than if they billed their
hourly rate. If they think for even a minute that the case
could end up costing them more than they could make
by billing an hourly rate, they probably won’t take it on a
percentage basis.

Also, even if you don’t win your case and the lawyer
doesn’t make any money, you will still be responsible
for all court costs, costs of service of process, private
investigator fees, court reporter fees, costs of transcripts,
deposition costs, incidentals, and so on. In many cases,
you may be able to get the attorney to advance those
costs. This can be a great help, but be advised that the
attorney is not in the business of paying for other peo-
ple’s problems. Be prepared to pay these costs, which can
be hefty, out of your own pocket. In fact, even if your
attorney wins your case, he’s going to expect you to pay
all of these ancillary costs out of your share of the per-
centage. In some cases, this could leave you with very
little money even after you have gone through all of the
headaches, hassles, and time expense of a trial.

So you should be very careful about the contingency
fee agreement. Consider the amount of money that you
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are trying to collect, and balance that against how much
the lawsuit will cost. Just keep in mind that a large law-
suit can be very expensive if you have to pay all costs,
legal fees, and so on up front. Many people just can’t
afford that, so they go with a contingency fee.

Also, you may want to change attorneys during a
lawsuit. Usually, your first attorney’s retainer agreement
will allow him to put a lien against any recovery that
you get. This is to pay the attorney for the time that he
put into the case before you retained another attorney.
Also, in some cases, the attorney will expect to be paid
his hourly rate for his time on the case before he was
relieved. Therefore, you may end up owing that attorney
a great deal of money and in some cases more than you
recover from your lawsuit.

There are always two sides to every story, and in
some cases the best defense is a good offense. The party
you’re suing may file a countersuit to muddy up the
waters. Or they may feel that they can win their counter-
suit and that your original case has no merit. One thing
is for sure: If you are countersued in your original case,
your attorney will no longer wish to work on a contin-
gency because he will have to do twice as much work.
He’ll have to prosecute your case successfully and at the
same time successfully defend the countersuit. So he will
either have to renegotiate with you or ask to be relieved
from representing the countersuit or from representing
you altogether. He may still feel that you will be success-
ful and will continue to work on a contingency basis, but
most likely he will have to charge you for his time spent
defending the countersuit.
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If you are a defendant in a case, you will never get an
attorney to work on a contingency basis. Don’t even ask.
It just doesn’t work that way. You will have to pay your
attorney up front, and perhaps monthly after that, or he
will not represent you for very long.

SPEC DEALS

These types of deals are also known as speculation deals,
and to an experienced attorney, they usually mean “I
‘spec’ I won’t ever get paid.” However, there are some
attorneys out there who will shop a deal for you for a
percentage of the advance, or even a percentage of the
entire deal. Since there are only so many record deals
and publishing deals handed out by companies that are
big enough to actually pay an advance, or that generate
enough money to make it worth your attorney’s time,
you aren’t likely to find anyone who will work on spec.
After all, if every entertainment lawyer worked on spec
for all of his clients, he’d go broke.

However, you may be able to find an attorney who
thinks you are the hottest thing since sliced bread. He
may be willing to put his time, money, expertise, and
hard-earned contacts on the line just to pitch you on
spec. If you can find one, go for it! What do you have to
lose?

DOUBLE BILLING

This is something that every person in the entertain-
ment field should definitely watch out for. As mentioned
earlier, there are some entertainment lawyers who never
go to court. They are purely transactional or negotiat-
ing lawyers with a solid knowledge of entertainment
issues. If your attorney is one of these types, he will have
to work with another attorney to handle the litigation
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aspects of your case. Each time these attorneys meet,
correspond, or otherwise work on your case, you will
have to pay them both their hourly rates (unless you
were lucky enough to get them to work on a contingency
basis on a plaintiff-type suit). This means that if each

of them charges $200 an hour, you’ll be paying $400 an
hour when they are working together.

Furthermore, the litigation attorney may not be well
versed in intellectual property issues or entertainment
contract issues, and the entertainment lawyer will not
have much litigation experience. Therefore, the litigation
attorney and the entertainment lawyer will have to spend
extra time getting up to snuff with the issues of your
case, which costs you more time and money.

Another scenario where you can be charged almost
double is when you hire a big firm and more than one
attorney works on your case at one time. (This is not
usually the case, but it’s worth mentioning.) Sometimes
a junior associate will do most of the work, and when a
deposition comes up or there’s some other matter that
the junior associate can’t handle, a senior associate or
partner comes in to make sure everything is handled
correctly. The junior associate is still present and work-
ing on your case too. So make sure you ask about this
scenario, and try not to get billed for the senior partner’s
time as well as the junior associate’s time. Just ask about
who will be working on your case, and when.

INCIDENTALS

Some, if not most, attorneys and firms charge for inci-
dental expenses incurred on behalf of the client, to help
control overhead. They may charge $.25 to $.50 a page
for copies made on their copy machine. They may bill for
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the charges incurred for long distance or overseas phone
calls. They may bill for postage, file folders, file boxes, or
other office supply charges. I have even seen bills from
larger firms charging $5.00 a page for faxes. Beware of
these incidentals, because they can add up quickly! Ask
your attorney up front what he or his firm will bill for
incidentals. Remember, you can always negotiate with
your attorney or his firm. If they are not willing to con-
cede about what you won’t pay for, you don’t have to hire
them.

Most lawyers are not going to do this, but there are some
unscrupulous attorneys out there who overbill their
clients or pad their bills. The only way to protect yourself
from this practice is to get a good referral for an attorney
from someone you trust. If they have used that attorney
before, they should know what that attorney’s bills are
like and how affordable he is.

Also, make sure that you keep records of the time
you spend with your attorney, both when you meet with
him and when you are on the phone with him. If your
time and his time are different, he might be overbilling
you. Make sure to read your entire bill and understand
what you are being billed for in each instance. If you
think you’re being overbilled, you may want to check
with another attorney or the bar association.

There are even some attorneys who have their sec-
retaries or paralegals do a considerable amount of the
work and then charge you as if the attorney did it all.
Check your billing statement for what type of work was
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done. If the attorney is charging for stuff that you doubt
he has the time or the inclination to do, such as general
research, drafting pleadings, typing letters, filing, etc., he
may be charging you his rate for his staff’s time. In many
instances, the firm’s retainer agreement provides for bill-
able rates for non-attorney time. So make sure that you
ask about this issue up front.

If you have a good relationship with the person or
company on the other side of your legal matter this
may present antoher way to check for overbilling. For
instance, if you are entering into a publishing agreement
and you have a good relationship with your publisher,
you may ask what his attorney has charged for certain
services and compare that to the time spent by your
attorney. If your publisher is billed .2 for a conversation
between the two attorneys and you get billed .5, that
should put up a serious red flag.

No matter how your lawyer bills you, he should
advise you of all costs associated with handling your
matter, and you should have a retainer agreement setting
forth all the terms and conditions of his representation.
Be sure to ask your lawyer all the questions you can dur-
ing your first visit, so you won’t be shocked when you
get your bill. In some instances, he may not charge for
the initial consultation. However, only personal injury
lawyers advertise that there’s no charge for the initial
consultation, because they make their money from con-
tingency fees after the case is over. So, ask the lawyer if
there is an initial charge for your first visit before you
visit him.

And remember, attorneys can’t make a living by
giving away their time, even if you only want to ask them
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a few questions. Attorneys are paid to have the answers,
and most attorneys don’t like to give them away. In
fact, there have been many times when I told a client
that the answers are available at the library—feel free
to look them up. But I'm not going to “give” them away
or, worse, incur any liability if my “free” answers are
misinterpreted.

Remember that you can save a good deal of money by
being prepared when you talk to or see your attorney
about any matter. Have all of your documents ready and
try to stick to the facts of your case (what happened or

is happening) and don’t go on about how it has made
you feel, etc. Giving your lawyer a bunch of emotional
embellishment may make you feel better but it won’t
have any effect on your legal matter but will end up cost-
ing you more money unless, of course, you are actually
suing for some type of emotional distress.

Another way to save costs for an attorney is to
always ask the other side to have their attorney draft
an agreement or whatever is needed and just have your
attorney review it. You can also find copies of other
agreements and make them specific for your needs and
then have your attorney review it to make sure that you
haven’t done something that could get you into trouble.
However, I don’t advise trying to draft some extremely
important document or agreement that may have serious
consequences without the assistance of an experienced
attorney.
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Attorney Referrals

If you don’t know anyone who can refer you to an enter-
tainment attorney or you can’t find one in your area, you
can go to a library, a local law office, or a local court-
house and find the books called Martindale & Hubble
or go online to www.martindale.com. This company
has attorneys pay to be listed in its books and on-line for
this very purpose. The listings include where the attor-
neys went to school, what type of practice they specialize
in, their qualifications or certifications, as well as other
information. Also, larger cities usually have bar associa-
tions that have referral services that can refer you to an
attorney who practices in the area that you need. And
the best way to find an attorney is to rely upon your
friends or associates who may have had the need for a
lawyer in the past.

Getting Along with Your Attorney

You have to remember that in order for your attorney to
make a living, he must be able to service many differ-
ent clients with many different types of problems. This
means that the better your attorney is, the busier he is
going to be. He may have hundreds of open files (pend-
ing issues or cases) at any given time, and he must attend
to them all as quickly, efficiently, and professionally as
possible. Closing files is his absolute goal so that he can
move on to other matters.

But sometimes there aren’t enough hours in the
day to get all of his work done. Furthermore, there may
be other pressing matters that have to be filed with the
court or that were in line before yours. Many attorneys
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work extremely long hours and weekends just to catch up
with their workload. I and many of my attorney friends
preferred to work on Sundays. It was one of the few times
that we could focus on important tasks without being
interrupted by clients stopping by, or the constant influx
of phone calls that always took up our time.

The point is this: Be patient. The wheels of justice
move slowly, and each task takes a good deal of time if
the attorney is going to be thorough.

When you first meet with your attorney, sit down
and discuss how long it will take to handle your issue or
case. Make your expectations clear, and ask how he plans
to meet those expectations. If they are not unreason-
able and he can fulfill them, he’ll tell you. If you reach
an understanding about both of your roles, you will be
much less likely to have a misunderstanding later.

Make sure that your attorney communicates with
you, but he shouldn’t have to call you every day. Also,
don’t call and bug him about your case unless it is war-
ranted. Ask him to send you courtesy copies of all of his
correspondence in regard to your file , as well as copies of
everything in your file, if you don’t already have copies.
If you keep a well-organized file that basically mirrors
your attorney’s file, you can tell what is going on with
your case at any given time. Again, this will prevent pos-
sible problems with your attorney.

Finally, remember that attorneys are people too.
They have feelings, and usually they’re trying to do the
best they can. Being courteous and patient will make
dealing with your attorney much more amicable. That
way, you'll get the best representation that you can.
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Summary

You might never know when you need an attorney until
it’s too late. So don’t get taken advantage of just to save
yourself a little money. It’s better to be safe than sorry.
Remember, if you don’t understand what you are getting
into, at least consult an attorney. In the end, he can

save you a good deal of trouble and, more importantly,
money.
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Choosing a Business
Structure

“It’s not as simple as you might think....”

No matter what you plan to do in the music business,
unless you plan to work for someone else, you have to
think about what type of business structure you are
going to operate under. Being self-employed is one of
the big attractions of the music business, and choosing a
business structure can play a huge role in your success.
It also affects how the problems that often arise can

and will affect your business, or even your personal life.
There are lots of advantages and disadvantages for each
type of business structure, so give this plenty of thought
and be very careful before you make your next move.

If you don’t take the right steps now, you could end up
losing everything you own later, even though you might
not think you’ve done anything wrong.

There are only a few types of business structures to
choose from: sole proprietorships, partnerships (general,
limited partnership, and joint venture), corporations,
Limited Liability Companies (LLC), and Limited
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Liability Partnerships. There is also the Professional
Corporation or Professional Limited Liability Company,
as well as nonprofit or not-for-profit companies. Each
type of business structure has its own advantages and
disadvantages, and this brief description is not intended
to explain every single one. There are many different sce-
narios that could have an effect on your choice. However,
you should get enough information here to help you
choose a business structure and how to go about it.

Your main concerns should be the limitation of lia-
bility, tax advantages, and the ability to obtain financing.
The limitation of liability means limiting your exposure
to being sued for just about anything, including bad
debts, an act of negligence, breach of contract, or any
other type of lawsuit that could be filed against you,
whether it’s for a good reason or not. We live in a very
litigious society. When people or companies feel that
they have been wronged in some way, they are quick to
fire off a lawsuit to seek money or set things right. If you
have limited liability, you have personal security and you
don’t risk losing your personal assets. This alone can let
you rest a lot easier each night.

As for being able to obtain loans or financing, if
your personal credit is not exactly the best, having
another business structure could allow you to enter into
agreements for loans or financing, depending on how
well your business is doing.

Tax advantages are different for each type of business
structure. They all stem from the state and federal tax
codes, which can be a real pain to read, much less under-
stand. Unless you study taxes for a living, it’s almost
impossible to learn everything you should know to file
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your taxes yourself and get all the deductions you can.
This doesn’t mean you can't file your taxes yourself. But
to get the most out of your deductions and other benefits
in the tax code, you need to seek professional advice. You
don’t want to miss something that could save you a good
deal of money, or worse, end up owing money because of
an incorrect filing.

Furthermore, the tax code is anything but static.
Each time you learn the tax rules, they change. In some
cases, keeping up with the changes in the tax codes can
take up a lot of precious time that may be better spent
taking care of your business. The good news is that if
start off on the right foot and achieve some measure of
success, you should be able to afford a team of people to
help you with these tasks, such as accountants, attorneys,
or others. And this brings us to the discussion of the dif-
ferent types of business structures to choose from.

A sole proprietorship is when you are “doing business as”
(D.B.A.) a particular name, or under your own name. In
other words, you, John Q. Artist, may be doing business
as John Q. Artist, or you may have a company name,
such as AB-CD Productions. If you choose this type of
business structure, you and only you are on the hook

for everything that you do. You are solely responsible

for the running of that business, and you will be solely
liable for all debts and possible lawsuits. If you are

sued successfully and you don’t have the appropriate
insurance, you could lose your music equipment, your
car, and/or your home. In fact, if you are found to be
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liable and the judgment is more than you can pay, you
could end up having to file personal bankruptcy.

You also have to pay your taxes as an individual.
Therefore, you have to pay quarterly taxes in advance
based upon money that you haven’t even earned yet, and
you only get deductions as an individual. This can really
cost you in the end, if you consider car insurance, car
payments, and other things that could be written off if
they were under a corporate or LLC name. However, as
an individual, you can write off your expenses against
any other income from another source, such as a day job.
Finally, once you have shuffled off this mortal coil, the
business ends. If you have any loved ones who are depen-
dent on your business, this may not be the best way to
go. Of course, if you are the only one who can run the
business, that point is moot once you are gone.

The single best advantage to a sole proprietorship
is that you are the boss and you don’t have to answer to
anybody. You also don’t have to split any of the money
you make with anyone after you pay your taxes and
overhead—unless you are married, of course, which
means you’re not necessarily in business for yourself.
You may share assets with your spouse, depending on
the state you live in. This means you and your spouse
could be on the hook if you incur any liability that your
sole-proprietorship business can’t pay out of your busi-
ness account, or assets for any act of liability for which
your sole-proprietorship business may have some type of
exposure. Finally, with a sole proprietorship, you don’t
have a bunch of government red tape or paperwork to
file with the state each year, as you may with a partner-
ship, corporation, or limited-liability company. Because
you are the only one responsible for paying the bills, it
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can be harder to get financing, get some type of loan, or
find investors if you need to raise capital for any reason.

This type of business is the most common and user-
friendly, but you may want to give some serious thought
to limiting your liability. This is especially true if you
have acquired quite a few assets. You can lose it all if you
are not extremely careful. One simple mistake, such as
a bad car wreck on the way home from a gig or some
other act of negligence, can wipe you out or force you
into bankruptcy if you don’t have the proper amount of
insurance!

The main problem is that most people don’t plan on
bad things happening, but you would be surprised at
how many businesses have closed due to some unfore-
seen circumstance. If you are a sole proprietor, you
should expect the best but always plan for the worst that
could happen to you or your business.

A partnership is when two or more people go into
business together. This includes a duo act, a band, or
any other type of musical association. Whether the
partnership has any formal agreement or not, by virtue
of the fact that two or more people are working together,
a de facto partnership is formed. This means that an
implied contract (not written or express) is created,
whereby each partner is assumed to have consented to
form the partnership.

Dealing with partners is a lot like being married.
Everyone has to agree on everything that is done in the
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name of the partnership. Because everyone usually has
an equal say, sometimes one or more members of the
partnership won’t agree with the decisions made by the
group. From personal experience, I can say that being
in a partnership can be really difficult. You had better
choose your partners wisely, and make sure that each
partner has a very clear understanding of what their
rights, duties, and obligations are going to be. Otherwise,
you are going to be at odds with one another over any
number of issues, and doing business together could
become difficult, if not impossible. Most likely, one of
the partners is going to feel like he’s doing most of the
work and therefore should be entitled to more of the
profits.

One upside to a partnership is that there’s less paper-
work to file with the state. In most cases, all you need
are a business license and a joint checking account. You
don’t even need any sort of formal partnership agree-
ment in writing, although this is where the problems can
begin.

Each partner is responsible for the day-to-day
decisions of running the partnership, each partner
has authority to enter into contracts on behalf of the
partnership, each partner shares in the profits of the
partnership, and each partner is jointly and severally
liable for all debts and liabilities of the partnership.
Joint and several liability means that if someone sues the
partnership, they can come after any of the partners
individually or jointly. The suing party most likely will
try to get a judgment against all of the partners, but
may be more concerned with the partner who has the
most assets. Also, if a partner screws up and incurs a
debt that the partnership can’t pay, or somehow opens
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up the partnership to be sued for liability, you can

end up having to pay for your partner’s mistake if that
mistake is made in the normal course of business of the
partnership.

Let’s say that you are in a de facto partnership with
your band, and the drummer goes out and buys a whole
new monitor system under the partnership’s name so he
can hear himself play at your band’s gigs. His credit is
bad, so he talks the equipment vendor into selling him
the gear under the company’s name. The vendor knows
that your band has a bunch of gigs coming up, and the
drummer promises to pay for the gear from those gigs.
Due to circumstances beyond anyone’s control, most of
those gigs are cancelled and the band breaks up. Each
band member could be held liable for the debt incurred
by the drummer. The vendor could sue each band mem-
ber separately, or could just sue the lead singer because
he has the best job and the most cash or other assets.

This is just one bad scenario—the situation could be
a whole lot worse.

Let’s say that the sound guy or some other member
of the partnership is driving the van that the partnership
bought to transport the band’s equipment to and from
gigs. The driver has been drinking and gets in a bad
wreck, maiming or even killing the other driver. Since
he’s driving the van in the normal course of business, not
only will he be liable for the car crash, the medical bills,
and the pain and suffering of the other driver, but each
member of the partnership may be held liable. They may
have to pay for the damages that are not covered by any
insurance, even though they had nothing to do with it.
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So this can be a very dangerous way to do business.
The last thing you need is to be responsible for the
negligence of one or your partners. Be very careful about
how you handle your business affairs in a partnership,
especially with regard to liability, whether in the form of
bad debts or negligence.

As for tax considerations, a partnership can obtain
a Federal Employment Identification Number (FEIN)
and a company/partnership checking account, but each
partner is required to pay his individual taxes because
the partnership is not required to file. Furthermore,
partnerships do not allow for tax deductions for pension
and profit sharing, or a host of other deductions that
are allowed with corporations and limited liability com-
panies, such as health insurance, car payments or car
insurance for the company van, and so on.

Unlike a corporation or limited liability company,
a partnership doesn’t exist beyond the lifetime of the
partners. Also, when a partnership is dissolved, the
assets are either liquidated or distributed fairly to the
partners, if there are no debts or liabilities at that time.
Furthermore, if one partner wants to leave the partner-
ship, it will be very hard to find another partner who is
suited for the job, much less a new partner who is willing
to step in and take over the liabilities and/or debts of the
partnership.

However, if you want to raise capital, it is a lot
easier and less costly to find another partner than to
make stock transfers and so forth, as you would with a
corporation. But you must be careful if the partnership
agreement does not allow for adding new partners
or losing a partner, because the partnership can be

35



Chapter 2

36

Choosing a Business Structure

dissolved by operation of law. Therefore, you should
draw up a really good partnership agreement.

Here is a scenario: Jean, Paulette, Jorge, and Ringlet
decide to form a band. They name themselves The Beat-
less and start to play gigs around Liverpuddle. They are
now in a de facto partnership. This means that by opera-
tion of law, they are in a partnership automatically. It
also means that even though the band gets paid under
the name The Beat-less, each person is supposed to be
paid out of the partnership account. If the band is paid
by a check made out to The Beat-less, they had better
have a joint checking account with its own Tax ID num-
ber, or they may not be able to cash the check. Again,
each partner is responsible for his own taxes when he’s
paid from the account and must claim any deductions
personally even if that means splitting up costs and mak-
ing copies of receipts.

After a fairly long time together, the band has
acquired a good deal of musical equipment with money
from the partnership. Furthermore, they have recorded
a number of records and have acquired a lot of money
from both record royalties and publishing royalties.
After several years and a lot of disagreements between
the partners and their respective girlfriends, the mem-
bers of The Beat-less decide they would like to pursue
solo careers.

Of course, we all know that this is a bad idea, but
it happens all the time. If the band breaks up, what
happens? Who gets the band’s assets, such as the P.A.,
the lighting equipment, and the van? Who gets to use
the band’s name? Or can each partner play under the
name The Beat-less? (Probably not: If each partner has



The Truth About the Music Business: A Grassroots Business and Legal Guide

Limited Partnership

his own band called The Beat-less, there could be some
confusion in the marketplace and somebody could get
sued.) Unless the partnership has some type of formal
agreement setting forth what happens when a member
leaves or the partnership is dissolved, the band could end
up in court to decide who is going to receive what from
the partnership’s assets.

As you can see, a partnership can be a very difficult
thing to hold together, even among the best of friends.
It is very wise to draft a partnership agreement so that
each member understands his rights, duties, and obliga-
tions, as well as how the benefits and liabilities of the
partnership will be shared. The partnership agreement
also should cover what will happen if the partnership is
dissolved.

A limited partnership can be useful if you have an inves-
tor who is willing to put up some money, but doesn’t
want to have any exposure to liability other than what he
has invested. A limited partnership works pretty much
like a regular partnership. It can be one person who is
looking for an investor, or a partnership of two or more
people who are looking for an investor. The individual or
partnership has liability and tax advantages, but the lim-
ited partner is mainly just an investor. He has no duties
or obligations regarding the day-to-day operation of the
limited partnership. In fact, he is supposed to stay out

of all management decisions if he wants to maintain his
limited partner status. The limited partner puts up the
cash (or part of the cash) for the business venture, and

if anything goes wrong, he is liable only for that amount
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of cash. He cannot be sued for anything above that
amount, which means that his liability is limited—thus
the name “limited partnership.”

A limited partnership can be set up for a particular
venture, somewhat like a joint venture, but often it’s
formed so that the limited partner helps out the partners
in return for a payout that is to be paid over time. Once
the limited partner has been paid in full, the limited
partnership is closed.

Let’s say your band is trying to buy a new P.A. system
and lighting for your gigs. You can’t obtain financing to
buy the equipment on your own, but you find someone
to loan you the money. You agree to pay back the loan
plus interest over time. However, the partner is not pro-
tected by anything other than your promise to pay. If he
is somewhat sophisticated, he may file a security interest
with the state so that he can take your equipment if you
don’t pay. But if he is very sophisticated, he will enter
into a limited partnership to protect him totally from
any unforeseen liability due to his business relationship
with your band. The limited partner will not have any
say in your day-to-day business decisions, and when he
is paid back with interest, the limited partnership will be
dissolved.

However, there is a catch. Paperwork for the limited
partnership will need to be filed with the state. This
paperwork will protect the limited partner from any
liability that may stem from the equipment he’s purchas-
ing, such as if someone is electrocuted by faulty wiring
at a gig. Depending on the situation, the amount of
money involved, and the investor, you will find many
different possibilities to offer, such as stock options for a
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corporation, personal loans, etc., if you need capital for
a business venture. Therefore, a limited partnership may
or may not be the best option.

Also, be advised that limited partnerships must
comply with very stringent government regulations and
are very difficult to set up. They are closely tied with
securities regulations, so you should let an experienced
attorney set up any type of limited partnership. Because
of this, they can be quite costly. But you should at least
be aware of this type of business structure. You never
know when you’ll run into an investor who’s willing to
put up a serious amount of cash so your partnership
can realize its business goals. He probably won’t just
hand over the cash without as much protection as he can
possibly get, so always keep the option of limited part-
nership in the back of your mind.

Joint ventures are formed to handle a certain task, to
pursue a well-defined and temporary business venture
or some other type of undertaking. Once that undertak-
ing has been completed, the joint venture is dissolved
and the involved parties have no further rights, duties,
or responsibilities. Joint ventures can be formed between
two people, a person and a company, two companies, a
partnership and a person, a company and a partnership,
etc. In essence, any type of business structure can do
business with any other type of business structure.

A joint venture is very similar to a general

partnership. All rights, duties, and responsibilities are
divided up in some fashion or another, pursuant to
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the joint venture agreement. This also means that the
profits, assets, liabilities, and debts are divided between
the parties. A joint venture agreement can and should
be very detailed. You should not enter into it lightly,
especially if you are a sole proprietor or a member of a
partnership with no limitation of liability, except maybe
if you are a limited partner.

There are many different types of joint ventures in
the music industry today. One common joint venture is
between an independent record label and a major label.
Sometimes an independent label will find an act that is
very commercially exploitable, but the major labels have
all passed on the band for some reason.

Let’s say a band has self-recorded a CD and sent
copies to every label it could, but the major labels and
most of the larger independent labels returned most of
the copies as unsolicited. However, there was an inde-
pendent label that was interested in signing the band.
When the band signed with that label, it included its first
master recording in the deal and then recorded another
CD on that label. Both CDs had two or three singles that
stood a very good chance of getting radio play, but there
just wasn’t enough money to promote the CDs properly
in the major markets. The band has also been playing
regionally for a few years and has developed a very good
following. During its tenure at the independent label,
the band has sold over 40,000 CDs and a good deal of
“swag,” and has garnered a dedicated fan base of over
60,000 members. However, its independent label has
not been able to break the band big and get any national
or international exposure, even though the label has
invested a good deal of time and money in the band. The
label does not want to let the band go from its contract,
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so it decides to approach a major label and try a joint
venture.

The CDs that the major label now wants to acquire
have already been recorded, so the major label doesn’t
need to pay to record any more masters. This saves the
major label the entire recording budget and a good deal
of the development costs for the band. The major label
decides to do a joint venture with the independent label
to handle the marketing, promotion, distribution, tour
support, and many other aspects of taking the act to the
next level. The independent label wants to continue to
have certain input as to the creative direction, promo-
tion, and other facets of the band’s career, but definitely
needs help with marketing, promotion, and distribution.
So the two labels enter into a joint venture and carefully
set up a formal agreement delineating all of the rights,
duties, and obligations for all of the parties. With both
companies pooling their resources, the band stands a
very good chance of breaking out in the national and
international markets, which was the intention of the
independent label in the first place.

This is a win-win situation for all involved. You can
see how a joint venture can be very beneficial to all par-
ties if the pieces of the puzzle fall into place at the right
time.

Another example of a joint venture is when two or
more bands pool their resources to put on a show, a
festival, or even a full tour. This is a great way to expose
your band to new people. You get the benefit of the other
bands’ fan bases, as well as your own. All of the bands
can pool their resources, rent venues, and split the costs
for the P.A., lights, security, insurance, and other costs.
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Also, they can split the risks if there’s a loss. If all of the
bands combine their resources to promote the show

and ensure a good turn out, and if they sell enough CDs
and swag, it should be a profitable venture for all parties
involved. Perhaps it might even become an annual event.

With the joint venture, the bands have an agreement
for that show or group of shows, and all of the bands
reap the benefits. On the other hand, if the shows are a
complete failure, all of the bands share the loss as agreed
upon in the joint venture agreement. Since these bands
were smart enough to enter into a joint venture, they can
either do another joint venture or cut their losses and
move on to other opportunities.

A corporation is nothing more than a fictitious entity
that has the legal right to carry out business just like

an individual or partnership. Corporations can sue or
be sued, raise capital, enter into partnerships or joint
ventures, enter into contracts, acquire debts, purchase
assets, and a whole lot more. Individuals, partnerships,
limited liability companies, other corporations, or any
combination of the above can own a corporation. Since
corporations can own other corporations, it can become
very difficult to figure out who actually owns what,

or who derives their income from these multilayered
corporations. This also explains how multinational con-
glomerates can end up owning the vast majority of music
and entertainment companies today.

In many states, filing a corporation is really quite
simple. You will need a charter, which sets forth the
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name, corporate address, incorporators, and corpo-
rate agent of your new corporation and sometimes the
stockholders. You have to file the charter and pay a fee,
and then your corporation is up and running. Once you
have your charter, you need to get your business license,
FEIN, and a banking account. The bank may require

a central banking resolution before you can get your
account, but it will have forms for this because it wants
your business.

Also, in some states you may have to file the articles
of incorporation with the Register of Deeds in your
county. You should ask the office of the Secretary of State
about what is required and how much filing for incorpo-
ration will cost. Usually the Secretary of State’s office has
how-to manuals and other materials that you need and
will answer most questions you have. You can also find
do-it-yourself books or software on the subject. Doing
it yourself can save a lot of time and money, but if you
don’t understand what you are doing, consult a lawyer.
You don’t have to let him do all of the work, but do as
much as you can and then consult the lawyer. This will
save a good deal in attorney’s fees and give you a leg up
in getting started. Also, the more you know about your
corporation, the better prepared you’ll be to deal with
the day-to-day operations and all of the filings that are
required to maintain your corporation in good standing
with your state. Whether you hire an attorney or not, do
your homework and try to learn as much as you can.

Corporations are required to keep regular minutes
of their meetings of the board of directors, officers, or
shareholders. All of these documents must be main-
tained carefully and kept at the parent offices of the
company. These meetings and the records related
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thereto do not have to be incredibly formal, but with-
out them you can lose your corporate status or, worse,
your limited liability. So be very careful to keep up with
everything you are required to do to maintain your
corporate status. Keep a list of all of the filings that are
required and when they are due so that you don’t risk
having your corporation dissolved by operation of law. If
that happens, you will lose your corporate status and all
of the benefits that come with it.

Corporations have many advantages and disadvan-
tages. One of the most important advantages is limited
liability. This means that the owners of the corporation
are shielded from any personal liability if the corpo-
ration is sued for bad debts, acts of negligence by the
corporation or its employees, or any other matter.

For example, a corporation can benefit from limited
liability if one of its employees has a serious car wreck
and someone is killed. A judgment for a wrongful death
suit can be millions of dollars. If the employee was driv-
ing the company car within the scope and purpose of
his job, the corporation can be sued for the employee’s
actions. If the insurance policy on the company car is
for less than the total liability of the judgment against
the company, only the corporation can be made to pay
the remainder of that judgment. In all likelihood, the
corporation will not have the money to pay this debt and
will be faced with bankruptcy. If so, the corporation can
just close its doors, and the owners will not have to pay
this bad debt out of their own personal funds. The own-
ers will lose their company, but they will not lose any
of their personal assets, or worse, have to file personal
bankruptcy. It’s an unfortunate circumstance for all
involved, but at least the owners of the corporation are
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not on the hook for the bad acts of their employees or
other officers of the corporation.

Another scenario: A band has booked a gig and had
set up its P.A. at a frat party. The stage is made of wood
and is a little rickety. Also, the circuit breakers at the
frat house are insufficient to handle the lights and P.A.,
so the main circuit has to be tapped. Sometime during
the party, things get a little out of control. Perhaps some
drunk spills a drink on the power cable going to the
lights and P.A. and is electrocuted, or the crowd gets so
out of hand that the P.A. speaker columns fall over and
someone is hurt really badly or even killed. Let’s say the
band or sound company is really unlucky, and not only
do the P.A. speaker columns take a dive into the crowd,
but they sever the power cable to the lights and someone
is electrocuted. (Stranger things have happened.)

The lawyer for the deceased or severely injured is
most likely going to sue the fraternity and the band. If
the judge or jury decides that the band is at fault, the
band members are going to be on the hook to pay all of
the damages. This could bankrupt everyone in the band.
However, if the band is incorporated, it can pay the judg-
ment out of corporate funds. If the corporation doesn’t
have the money, the band can just close the corporation,
and none of the band members will be on the hook.

If you think that something like this could never
happen to you, just remember what happened to Great
White. In 2003, the band played a show in a bar in
Rhode Island, and one of its pyrotechnics went awry.
The whole bar burned down with a lot of people in it.

It could happen to you. But some prior planning can
prevent you, your band, or your business from having to
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pay out of pocket for some terrible tragedy. Of course,
your business may have some type of liability insurance
for such an occurrence, but you may not have enough
insurance to cover the total liability, or it may not cover a
particular contingency.

The main thing to remember is that bad things can
and do happen, so you need to set things up so that
you are not personally liable. If you own a corporation
that goes belly up for any reason, your only risk is what
you've invested in that company. That could be a lot to
lose, but at least you won’t have to give up your house,
your car, your personal equipment, or other personal
assets.

A corporation also protects you from bad debts. As
long as the debts are incurred in the corporate name,
there is no way that you can be sued for those debts
unless you’ve signed to be personally liable. In some
instances, a brand new corporation with very few assets
may not be able to borrow money unless one of the prin-
cipals in the corporation signs as personal guarantor for
that debt. Banks and other lending institutions are very
wary of startup corporations, because they don’t have
any track record of making money. These banks don’t
want to be left holding the bag if a corporation fails, so
they require some personal guarantee. Once the corpora-
tion has sufficient assets and its profit and loss statement
shows a considerable influx of cash, it should have no
problem borrowing money. Then the owners are shielded
from liability for that debt. Of course, your corporation
will need a really good business plan to get any type of
loan. (For more information, see Chapter 3, “Making a
Business Plan.”)
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But be advised that sometimes a person may be held
liable for corporate debt. This can occur if one or more
of the owners does something called ultra vires. This
means that they have done something outside the scope
and purpose of the corporation, which makes them per-
sonally liable. This allows creditors or those who sue the
corporation successfully to “pierce the corporate veil”
and go after the personal assets of the owners.

Furthermore, if the corporation does not maintain
its records properly and does not follow all of the laws
that affect corporate status, a court can ignore its cor-
porate status. Therefore, the owners of the corporation
could be on the hook personally for any liability.

Finally, the corporation should not mix the personal
records of the owners with the records of the corpora-
tion. This is further grounds for the corporation’s veil to
be pierced, leaving the owners personally liable.

A disadvantage of a corporation is that there are
many administration costs, as well as paperwork that
must be filed with the state. A corporation is required
to have bylaws, organizational minutes, regular minutes
from meetings of shareholders and/or directors, etc.,
etc. All of these documents must be kept on file, and
some of them must be filed with the state each year (or
more often, depending on your state’s requirements).
Fortunately, the Secretary of State usually has free
handouts that instruct you exactly how to file for and
maintain your corporation so that you can enjoy all of
the benefits of corporate status.

Corporations are share-driven. This means that
shares of the corporation are issued to the owners,
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whoever or whatever they may be. Each owner of a share
is entitled to vote, and that vote carries the same power
as any other share. The number of shares an individual
or other company owns determines how much power

it has in controlling the corporation. If the corporation
is dissolved, the proceeds are divided up (after all bills
and liabilities are paid, etc.) based upon who owns what
percentage of shares.

There are several types of shares that a corporation
can issue. There is common stock, which is at the low end
in ownership priority. If the corporation is liquidated,
common stock holders will not receive any money until
after all bond holders, security holders, loans, debts,
and preferred stock holders have been paid. Holders of
preferred stock don’t usually have a voting interest in the
corporation, as do common stockholders, but they get
paid first out of any proceeds. Preferred stockholders
also have more claims to the assets of a corporation than
common stockholders. They are paid dividends from
corporate profits more frequently than common stock-
holders. Sometimes the corporate officers and directors
will decide that no money can be paid out of the corpo-
rate coffers. This can be for any number of reasons, but
usually because the corporation didn’t do well that year.

Another advantage of a corporation is that it can be
easier to attract investors if they believe your company
will be successful. But keep in mind that sometimes
people invest money in a business venture in the hopes
of getting a tax writeoff if their investment is lost,
which could be beneficial to them. These investors are
more likely to invest in a corporation if their liability is
limited.
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If an investor is looking for collateral and your
company doesn’t have much, you can issue shares in
the company instead of pledging any of your corporate
property or other assets. This means that the investor
now owns a part of the corporation. Just remember that
one share equals one vote. Never sell more shares in the
corporation than you or your initial corporate founders
own, or you will lose control of the corporation. You
could become a mere employee of your own company,
with very little say in how it’s run.

There is a way to sell shares to raise capital and still
retain 100% of your stock. If you think you can pay back
the investor in a short amount of time, you can put a
call option on the stock that you sell. This will allow you
to pay back the investor his money plus an agreed-upon
amount of interest, and therefore call back your stock.
You get your stock back, and the investor makes a nice
return on his investment but doesn’t end up owning a
piece of your growing company.

Be advised, though, that selling stock in a cor-
poration involves security laws, which are extremely
complicated. To raise capital without running afoul of
security regulations, you may have to write a business
prospectus and even a private placement memorandum.
Private placement or private investment capital is money
invested in your company by private investors in return
for stock or even bonds. In some cases in the United
States, private placement doesn’t need to be registered
with the Securities Exchange Commission, and it can
be less expensive and much easier than trying to take
your company public. Furthermore, private investors
are much easier to deal with than investment capitalists
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or banks. Often they’re more patient and expect lower
returns.

However, you may be required to provide a solid
business plan and a private placement memorandum.
You shouldn’t try to handle this type of investment by
yourself, because you could run afoul of securities laws
and wind up in a serious amount of trouble. Hire an
experienced attorney.

Corporations also give you a number of tax advan-
tages. Sometimes you can write off your car payments,
if the corporation owns your car and you use it more
for business than personal use. Most of us only drive
our cars to and from work anyway, so why not take
advantage of the tax breaks? You should check with your
accountant to see what tax breaks are available for your
particular type of business. You may also be able to write
off your health insurance and other expenses. These
deductions are very similar to a benefits package that you
would get for working at someone else’s company. Also,
you can get other deductions for your corporation, such
as pension and retirement breaks. Check with your state
government and the IRS to take advantage of all of the
deductions to which you are entitled.

A big tax disadvantage is that a corporation is taxed
twice. It pays taxes on the money it makes, and then,
when it pays its shareholders, they’re taxed separately.
But the law has provided protection from double
taxation too. A corporation can avoid this by becoming
a Subchapter S corporation, also known as a Small
Business Corporation. The company is allowed to pay
the shareholders out of the profits, so the company
doesn’t really have to make any money other than what
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it spends to avoid paying taxes at the corporate level.
The shareholders pay taxes from their income. In other
words, if there is any money left over at the end of the
year after all debts and liabilities have been paid, the
corporation pays out that money to the owners and/or
shareholders in the form of bonuses or other payments,
so that the corporation will not owe any taxes.

A Subchapter C corporation is usually a larger com-
pany with a larger number of shareholders, so it pays out
corporate taxes, and then the owners or shareholders pay
taxes on their income from the company.

There are a few other types of corporations that you
should be familiar with, such as closely held corpora-
tions, holding companies, and public corporations. A
closely held corporation is owned, managed, and wholly
controlled by the principals in the corporation. There is
only one class of stock and no public shares issued, and
therefore there are no other owners. Holding companies
are set up just to own stock in other companies. They
have no management duties or any obligations to the
companies that they own. Finally, public corporations
are the big companies that go public by making an ini-
tial public offering. They solicit stockholders or buyers
from the general public in the big common markets, and
therefore are able to raise very large sums of capital to
finance their corporate growth.

If you build a company big enough to warrant an
initial public offering or IPO, pat yourself on the back
and get ready to make some serious money. By making
an initial public offering, you are offering to sell shares
of your company to the general public and be listed on
the public stock exchanges. Going public can infuse a
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great deal of capital into a company, thus allowing it to
reach its full potential.

Of course, there are some pitfalls. Before you take
any steps to go public, you should seek serious legal
representation with a very reputable securities law firm.
This can be a massive undertaking and incur some seri-
ous legal bills, but it can be extremely lucrative. Most
owners of companies that go public make enough money
to retire right off the bat. If they don’t retire, though,
they actually have to answer to all of their stockholders.
Sometimes the stockholders take over the company and
kick out the original founders.

One last thing you should consider when you’re filing
a corporation is the amount of excise taxes you will have
to pay. Excise taxes are what a corporation must pay for
the privilege of doing business. They’re based upon the
amount of money the corporation makes, but sometimes
they’re not calculated on the first few hundred thou-
sand dollars. Each state is different, so check with your
Secretary of State, the IRS, and your state’s tax agency to
make sure that you comply with all of the tax laws. The
good news is that in many states, excise taxes can now be
avoided and limited liability can still be achieved. This is
one of the reasons that the LLC was created.

Limited Liability Company

The Limited Liability Company, or LLC, is the newest
form of doing business and is a combination of a
corporation and a partnership. It allows for limited
liability for all members, just like a corporation, but
has the tax advantages of a partnership. It is very
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similar to a Subchapter S Corporation, but instead of
being share-driven, it is contractually driven. Each
member of an LLC shares in the rights and duties of the
company based upon the contractual rights, duties, and
obligations set out in the operating agreement, and no
member can be held personally liable for any debts or
liabilities of the LLC.

Although some states don’t require a written operat-
ing agreement, you would be ill-advised to do without
one. A written agreement sets out the rules of the com-
pany. It dictates who will do what work, how the profits
are to be split, and what happens if someone decides
to quit. The operating agreement also serves as the
record of your initial agreement with your partners or
members, to avoid disputes over money and how it is
managed. Finally, if there is any dispute over the liability
protection issue, the more formal your LLC is, the more
likely the courts are to uphold limited liability.

In most states, an LLC does not need to hold regular
ownership and management meetings like a corporation,
but you can hold meetings and keep minutes. It is best
to have written minutes approved by all members so that
there is less likelihood of confusion or dissent. People
remember things differently, so it’s best to have the spe-
cifics of meetings or agreements in writing and signed by
all members. Furthermore, as the LLC moves forward,
the members will need to deal with many issues and
contingencies. If minutes are drawn up and signed by all
of the members, nobody can say that they never agreed
to a particular course of action.

In most states, an LLC is not required to pay excise
taxes on income, and this can be a huge savings. An LLC
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can be more costly to form than a corporation, though,
because the filing fees are usually higher. Since an LLC
is contractually driven, you may want to have a lawyer
review your most important contracts. This also drives
up your costs. But, like sole proprietorships and partner-
ships, an LLC is not considered separate from its owners
for tax purposes. This means that the LLC does not
generally pay any income taxes itself. Rather, each LLC
member pays taxes on his share of profits and deducts
his share of business losses on his personal taxes. Each
state is different, so check with your Secretary of State,
the IRS, and your state tax office.

If you are looking for investors, you must apply with
your state tax office or the IRS for an exemption from
having to file with the Securities Exchange Commission.
A security comes about when a person invests money in
a company but does not work for, manage, or otherwise
operate the company in any way. So the security laws can
come into play even with an LLC, hence the need for an
exemption. However, these exemptions are not that hard
to qualify for if all of your investors live in your home
state. But you must check with your state tax office and
the IRS to make absolutely sure.

Of course, you may find people to loan you money
without any paperwork, so why worry about it? Well, if
you get caught or a lender gets upset about things such as
late payments, you can be in some serious trouble.

One other thing to consider is that LLCs are very
new compared to corporations and partnerships. The
laws haven’t been able to adapt to them and clearly define
their place. In fact, some attorneys may advise against
this form of doing business because there has not been
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enough litigation over certain issues. In other words,
there’s not enough legal precedent to predict what will
happen in court. If you are concerned about these types
of issues, check with a local attorney who is experienced
in these matters. Better safe than sorry!

Limited Liability Partnerships

These companies are very similar to LLCs but with much
less paperwork and restrictions, and consequently, less
protection from liability. Generally, it’s not necessary to
file any articles of organization or comply with certain
other formalities that are required with an LLC. But be
careful to have a rock-solid operating agreement so there
aren’t any loopholes that could remove the veil of limited
liability. Some states may even require a large liability
insurance policy for negligence or other acts of the LLP
or its members.

Also, in many states an LLP gets less liability protec-
tion than a corporation or an LLC, because the LLP only
protects a member from the other members’ bad acts or
negligence. The LLP will not protect you from your own
bad acts or negligence.

Finally, in some states, an LLP will not protect your
personal assets if the LLP racks up bills that it can’t
pay. So make sure you really want this form of business
before you go through all of the trouble of drafting any
agreements.
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Professional Associations, Professional Limited Liability Companies,
and Professional Corporations

Sometimes associations of professionals, such as doctors,
lawyers, or accountants, form partnerships or profes-
sional associations. They can also form Professional
Limited Liability Companies (PLLC) or Professional
Corporations for the purpose of conducting business. As
a musician, you shouldn’t worry about these too much.
If you’re also a doctor, lawyer, or accountant, you should
know how this is done already. Come to think of it, if
that’s the case, you probably don’t have much use for this
book anyway!

Nonprofit, Non-Profit, Not for Profit, and Not-for-Profit Companies

Is there a difference between nonprofit, non-profit, not
for profit, and not-for-profit companies? Some say yes,
others say no. Not-for-profit refers to an activity by its
members, such as a hobby like guitar collecting, while

a nonprofit organization refers to an association that is
established for purposes other than making a profit. For
the purposes of this book, I will stick to using the term
nonprofit corporation for any company that is set up as
nonprofit, non-profit, not for profit, or not-for-profit.

A nonprofit corporation is run very much like a
regular corporation, but there are extra rules that come
with the territory. It’s a corporation formed to carry out
a charitable, educational, religious, literary, or scientific
purpose. It doesn’t have to pay federal or state income
taxes on any profits it makes from activities that achieve
its objectives. As far as the IRS and state tax agencies
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are concerned, the benefits the public gets from these
organizations entitles them to a tax exemption.

A nonprofit corporation is permitted to raise funds
by acquiring public and private grant money and dona-
tions from individuals and companies. The tax laws
actually encourage people and companies to donate
money and property, allowing them to deduct their
contributions on their tax returns. Structuring an
organization as a nonprofit corporation also shields its
directors, officers, and members from personal liability
for the corporation’s debts and liabilities.

You must set up a nonprofit corporation just like any
other corporation. You file with the Secretary of State in
your home state, and you register to do business in any
other state. You must also hold meetings of directors and
members, and keep minutes of these meetings in a cor-
porate records book. Check with your Secretary of State
for instructions on forming a nonprofit company and
keeping it in compliance with all local, state, and federal
laws. You may also want to check with local, state, and
federal tax agencies to make sure that your company
complies with all applicable tax laws.

The IRS also has certain restrictions in regards to
what a nonprofit can and cannot do. For instance, a
nonprofit cannot make political lobbying (influencing
legislation) a substantial part of its total activities, and it
must make sure that its activities don’t personally benefit
its directors, officers, or members.

Additional benefits of organizing a nonprofit corpo-

ration are special postage rates, property tax benefits in
the form of welfare exemptions, and a whole lot more.
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You should seek competent legal representation and an
accountant to make sure that you get the most out of any
tax deductions.

So What's Next After Choosing Your Business Structure?
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Each state is different, so always check with your
Secretary of State to make sure that you fulfill all of the
requirements for your chosen business structure. Check
with your local government to see if you need a business
license, name reservations, or any other filings. Each
state has its own requirements, sometimes each county,
so follow them to the letter and cover your bases.

You also want to check with your bank for the
required documents or paperwork to start a checking
account. Some banks may require a copy of your busi-
ness license, your corporate charter, or even a central
banking resolution.

Finally, no matter which business structure you
choose, you need to contact your state and federal tax
offices to comply with any tax laws or filing require-
ments. In most cases, you will need a tax identification
number. But if you are careful and diligent, you can do
a good deal of this work without needing any legal or
accounting assistance.

Caveat: If you plan to run your business from your
home or apartment, as many do, you should definitely
make sure there are no restrictions. If you are in an
apartment, read the apartment association’s bylaws to
see if you can run a business from home. If you own
a house, check out the restrictive covenants for your
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Why Worry About It?

neighborhood to make sure that you can have your band
practice there or run a business. Go to the register of
deeds in your county. The staff should be able to assist
you. Some counties are still on the old “book” system,
but many larger counties are on computers or micro-
fiche. You can usually make copies of any restrictive
covenants or apartment bylaws for your records.

If you’re not allowed to a business from your home
or apartment, you either have to move or be very care-
ful not to let anyone find out. This can be a very difficult
task. ’'m not suggesting that you break the law, but 'm
know people who are discretely running their businesses
from home and they never have any problems at all. This
doesn’t mean that your band should rehearse or record
in your apartment, or that you should have high-volume
traffic coming in and out, but you can handle the day-to-
day business, such as communications, paperwork, etc.
Just be very careful not to disturb your neighbors. Use
your head, be considerate of others, and you should have
no problems.

Finally, it costs more for a business license if the
business does not have a storefront. But since business
licenses are not that expensive, it shouldn’t be too much
of a concern.

If you’re just a small local business, why do you need to
worry about any of this? There are thousands of artists,
writers, and bands out there who've never actually set

up a business structure, so they’re operating as either a
sole proprietorship or a de facto partnership. They may
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have consulted a lawyer first and made sure that they did
everything correctly, or maybe they were just very lucky.

In my experience as a lawyer, [ was usually contacted
after a problem occurred that could have been prevented.
Unfortunately, it usually cost the client more to fix the
situation than I would have charged he had asked me
to advise him in the first place. Be that as it may, you
never know what lies ahead, and the road is often rocky
and fraught with danger. Most people would never go
into any business venture if they didn’t expect to be
successful, but bad things can happen to good people.
Sit down and ask yourself whether you can afford to do
business without the limited liability and tax advantages
of a corporation or a limited liability company, even if
they require more work and more money. I'm not trying
to make your mind up for you, but spending a little
time and money on the front end can save tons of time,
headaches, personal security, and money in the end.

You never know, the music business can be a very
lucrative gig. You just might hit it big one day! If you do,
you’ll be glad that you got it right the first time.



CHAPTER 3

Making a Business
Plan

“Save your duct tape...fix it before it breaks.”

Now that you've set up your business, let’s move on to
what you can do to make your business more successful.
Coming up with a plan, defining your goals, and learn-
ing more about your company and its potential markets
are your keys to success. You don’t necessarily need a
full-blown business plan for everything you do, but it
can be a really big help to have a good solid plan and
define your objectives. It’s a roadmap to where you are
headed and how you plan to get there.

You should also try to anticipate any problems that
could arise. If you just put down in writing what you're
trying to achieve and everything you’ll need to do, you’ll
make a huge step toward solving any possible problems.

A business plan is a tool that allows you and every-
one you are working with to focus on the goals of your
business, such as financial and marketing strategies. This
way everyone is on the same page, instead of pursuing
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their individual ideas of what must be done to make

the business successful. It also helps potential inves-

tors or business partners to understand exactly what
you’re trying to do. Furthermore, a good business plan
makes allowances for all of the problems that could arise
throughout the life of your business, and offers solutions.
The more you plan for potential problems, the better
prepared you’ll be to solve them, and the more attrac-
tive your business will be to potential investors and bank
loan officers.

This chapter discusses whether you need a business
degree, how to define what you want to do, the elements
of a business plan, the elements of a financial plan, and
a lot of the day-to-day problems for which you will need
to be prepared. There are also some resources so you can
research your market and prepare for the future.

Do You Have a Business Degree? Do You Even Need One?
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There are plenty of very successful businesspeople out
there who never went to college. Some went to college
but hardly ever went to class. Some never finished high
school. College can be a great learning experience, but
more often than not it’s just a great time. After all, col-
lege really just teaches you how to learn. There are no
hard and fast rules, but the more you educate yourself
about your chosen business, the more likely you’ll be
successful. The most important thing that you can do
is to read, read, and read some more. If you don’t like to
read or are unwilling to spend the time learning every-
thing you can about your chosen field, reading about
new trends, new technologies, and the like, youre much
more likely to fall behind everyone else. Besides, your
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real learning experiences come from actual work in the
field that you have chosen. No matter what theories you
have learned, the real-life application of those theories
will prove or disprove them.

I have found that the harder I work, the luckier I
seem to get. So I strongly suggest that you never develop
in you the notion that your education is complete, but
always find the strength and zeal to enlarge your knowl-
edge continually. The more you understand about your
problems, the more likely you’ll be able to solve them.

Furthermore, putting a problem in writing is the best
way to grasp it fully, and will go a long way toward the
final solution. For example, have you ever tried to solve
a complicated math problem in your head? Trying to
keep all of the variables in order and solve the problem
without writing it down can be very hard to do. But if
you write it down, it is easier to see the different possible
solutions. and therefore to solve the problem.

Once you decide to really bear down and pursue
a long-term career in the music business, you should
seriously consider the actual day-to-day concerns. After
all, business is business, and knowing as much as you
can about your business is going to make life much
easier in the years to come. Therefore, you should give
some thought to a business plan.

What Is It That You Plan to Do?

A business plan is a way to set out your goals in writing,
monitor your progress in achieving those goals, prepare
for contingencies that may occur along the way, and
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ultimately attain your goals. To solve any problem, the
best place to start is to write it down. This allows you to
look at the problem in an objective way. You can look
at the different angles and possible solutions without
having to keep everything in your head.

Writing a business plan is the first step to obtaining
your goals. It doesn’t have to be some huge document
with charts and graphs (although visual representations
can be a plus), but it should be a clear and concise
representation of what you know about your business
and how you plan to make it a success. A business plan
is a good tool to show others that you have given your
business a great deal of thought. It can also be one
of your only options for obtaining a loan, attracting
investors, bringing in partners and managers, etc. Just
make sure it’s as perfect as you can make it before you
show it to them, and also be aware that they’re going to
be looking at the people behind the business plan as well.

Your business plan doesn’t need to be in any particu-
lar order or include all of the following sections, but the
more thorough you are, the better prepared you will be.
In certain instances, some of the following sections can
be somewhat redundant. They are included so that you
can choose which sections best define your business and
help everyone whom you are working with understand
your goals.

Be careful whom you pitch your business plan to,
especially if they are outside of the company, such as
potential investors. They might like your idea so much
that they keep it and your business plan for themselves.
You also don’t want your business partners, employees,
or associates to steal your business plan and open up a
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similar business across town. You can protect yourself
from this with employee non-compete agreements or
non-compete/non-disclosure agreements. This will pre-
vent your associates from competing with you, and will
keep potential investors and the like from using your
business plan for their own benefit.

The cover page of your business plan should clearly
state that photocopying or duplicating it is strictly
prohibited. If your products and services involve an
invention or a totally new concept, you need to protect
against infringement or theft of intellectual property by
filing the appropriate copyrights, trademarks, or patents.
You may also want to protect your business plan by filing
a copyright on the expression of your idea. (See Chapter 6,
“Intellectual Property,” for more information.)

The following are the elements of a business plan.

COVER PAGE

This is simply the page that tells all interested parties
exactly what you do and where. Include the name of your
business, the address, and a description of the products
and services that you will be offering. You will also need
a table of contents with page numbers, so that the reader
can go directly to the sections that interest them.

SUMMARY

A business plan can include many different elements,
but the place you should start is your summary, also
referred to as the executive summary. This is a clear,
concise statement about what you plan to do. Just write
down everything that you want to include in your busi-
ness plan. It is very similar to the opening paragraph of a
term paper.
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Writing the summary makes you really think about
what your overall plan will include. It’s sort of like a skel-
eton, so that you can “flesh out” the plan later on. The
summary is the first place a potential investor or anyone
else will look when considering doing business with you,
because he will want to know exactly what the business
and business plans are all about.

This summary will change as you work on each ele-
ment of your business plan. Remember to keep it clear
and concise. If you don’t have a decent summary, nobody
will be interested in reading more about your business.

MISSION STATEMENT

Write out a very thoughtful and clear mission statement.
It should include what products and services your
business is offering, your target market, and why you are
taking on this business venture. Write down all of the
advantages that you have, such as any newer technologies,
and how you plan to exploit these advantages. In short,
who are you and what are your business goals?

If you are a band or an artist who plans to sell
records, tour to support your records, and collect as
much money as you can from artist and/or writer roy-
alties, you may want to include the steps to getting
a record deal. Or you may want start your own label
and build a very strong regional act. Then you can sell
enough of your independent records to attract a major
label for a record deal or perhaps a joint venture. So,
your mission statement would start by setting the num-
ber of units you think you’ll need to sell in order to do
that. Remember, if you and your band put out a CD, you
are in essence a record label.
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If you own a recording studio, the mission statement
may include how many clients you will need each year
so that you can make a good living, buy new equipment
and toys for the studio, etc. Your long-term goals may
also include starting a record label, a publishing com-
pany, or any other related business. Sit down and make a
whole plan based upon how much money you can make
with your current client base. Include advertising, equip-
ment repair, and other unforeseen expenses. Then figure
out how much money it will take to make that business
grow. Again, be clear, simple, and concise.

BUSINESS OBJECTIVE

You may have covered most of what you need to in your
executive summary. But if you want to go into more
detail, you should also consider setting out your business
objectives. This can be as simple as stating your short-
term, mid-term, and long-term goals, as well as what
your business is offering to your target market.

Defining what your business is offering is quite sim-
ple. Just list all of your products and services. After that,
you need to determine what your target market is going
to be. Define who you want as your clients and how you
plan to get them to do business with you.

Defining your goals can be a little more involved.
You may look at your long-term goal and think it sounds
pretty easy. After all, look how many people before you
have been successful, and you are much better than they
are. Right? Trust me, it’s not that easy.

Or, you may think about how many talented people

never make it and decide that long-term success is unat-
tainable. Don’t think like that for one second!
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Whatever the case, you need to set long-term goals
and then focus on the mid-term goals you must meet.
Once you have written down your long-term and mid-
term goals, set as many short-term goals as you need to
achieve the mid-term goals. When you have the steps
written down, you will get a good sense of accomplish-
ment as you cross off each step on the list. You get to
your ultimate destination one milestone at a time. But
the road can be long, and on the way there are a lot of
wrong turns, potholes, dead ends, dangerous curves, flat
tires, engine trouble, bad gas mileage, and many other
problems. Make sure your business is roadworthy, and
give yourself a roadmap with alternative routes. Then
you won’t get detained or lost along the way, and if you
need to take a detour or two, you won’t lose too much
time getting back on the right road.

If you are including specific figures in your business
plan, you need to say exactly what you are doing and
how it makes money. For instance, if youre a songwriter,
you want to list how many songs you will need to write
each year to build up enough quality material for a pub-
lishing deal. You also want to find out how songwriters
get paid, and how long it takes to get paid. If you are
lucky enough to get a cut (which means that you have
gotten a “single” released by a major label on radio), you
need to know how many companion cuts you will need
to make a living. (A companion cut is a song placed on a
major label record release but never released as a single.)
If you are lucky enough to have an actual hit or two, you
need some idea of how much money you will make over
the life span of your copyrights. In short, if you want to
be a songwriter, you should learn everything you can
about songwriting, how songs get cut, how to publish
your own material, how to get a publishing deal, how to
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exploit your copyrights, how money is made in the song-
writing industry, etc.

If you are a band or an artist with your own inde-
pendent label, your business objective should include the
number of CDs you need to sell to pay for the manufac-
turing, marketing, and promotions of the CD. Figure out
your cost per CD (including studio time) and how many
you can buy from the start. Next, figure out how much
you are going to sell your CDs for, both retail and whole-
sale. Then figure out what type of marketing you plan
to do. Will you leave your CDs on consignment at your
local record store? Will you sell them only at your gigs?
Will you look for some type of distribution deal in your
region? If so, what will that cost? In short, you need to
lay out every single avenue for making money and figure
out the steps that you must implement.

If you own a studio, you will want to figure out how
much to charge per hour or day. Then you will know
approximately how many hours or days you will need
to work to make your business run. You should plan on
how to get clients and repeat business. Include any infor-
mation about revenue streams, etc., etc.

Define Your Products and Services

Figure out which services and/or products you are

going to offer. Be as thorough and creative as you can.
Consider any product or service that will generate rev-
enue, and determine whether you can make it profitable.
The more you know about what you are going to offer,
the better off you will be when you open your business.
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Business Structure

Try doing some role playing with friends or family
to see if you present your products and/or services in a
clear and concise way. Be prepared to answer as many
of your customers’ questions as you can so you will not
be caught off-guard and lose any sales. Remember, if
you don’t know as much as possible about your products
and/or services, don’t expect potential customers to have
much confidence in what you are offering.

Your business plan should include the type of business
structure you plan to use. This step is very important
and will determine some of the costs of setting up your
business. As stated in Chapter 2, there are only a few dif-
ferent types of business structures to choose from: sole
proprietorships, partnerships (general, limited partner-
ship, and joint venture), corporations, Limited Liability
Companies (LLC), and Limited Liability Partnerships.
Please refer to Chapter 2 for a very detailed analysis of
each type of business structure.

Company Ownership/Management
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This section defines who owns all of the interests in
your company, what their particular rights, duties, and
obligations will be, and the strengths or weaknesses that
they bring to the company. Here is your chance to speak
to any potential investor about the principals in your
company, such as your bandmates, partners, associates,
etc. You should include each person’s higher education,
if applicable, as well as his particular talents or skills. If
you are not looking for investors, you should still write
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Marketing Strategy

this information down, because it will be a great tool for
deciding what each person’s rights, duties, and obliga-
tions will be. If everyone knows exactly what role he is to
play and what is expected of him, you will get the maxi-
mum benefit of his time and efforts.

If you don’t put this in writing, people will say that
they never agreed to do this or that. You will end up with
a lot of unnecessary arguments over what should and
should not be done, as well as what each person should
get for his investment of time, energy, and money.

You have to define every single aspect of what you are
selling. You must also determine what benefits your
customers are going to receive from your products and
services. Remember, the best way to make a profit is to
provide products and services that help people make
money, save money, or feel good about your products
and services.

You can try to keep your strategy very simple, but the
more you know about marketing and sales, the better off
your business is going to be. No matter what happens,
you must be able to show that there are enough potential
customers to keep your business afloat. Where are these
customers going to come from? Will they just appear out
of thin air? That’s highly doubtful. So you must focus on
how you are going to reach them.

You should also state whether your market is grow-

ing or shrinking. If the market is shrinking, explain
why, and specify how you plan to gain market share. You

71



Chapter 3 ~ Making a Business Plan

may have a new process or method that will allow you
to gain market share. Just because the market is declin-
ing doesn’t mean you can’t make a living from it. On the
other hand, if the market is growing, you need to show
how you are going to capitalize on that growth.

Do a Comparison with Your Competition

Promotions
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This is your chance to figure out what you should charge
for your products and services, as well as what is going
on with your competition in the marketplace. The best
way to figure out what you should be charging is to learn
as much as you can about your direct competition in
your region or in the national marketplace. List your
competitors’ strengths and weaknesses. What makes
them successful? What can you do to beat them at their
own game? How can you exploit their weaknesses and
draw business from them?

All of these points will give you a clear and well-
defined set of goals. If you want to get sneaky, contact
your competition directly and ask what they charge for
certain products and services. The more you know about
your competition, the more likely you are to succeed.

Advertising and public relations are the key ways to
promote your business actively. Determine what type of
advertising will best suit your needs. Should you have

an ad in the Yellow Pages? Should you do direct market-
ing through the mail? Can you gather a list of e-mail
addresses for potential or existing clients, so that you can
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follow up with sales information, specials, new products
and services, and the like?

There are a number of different ways to reach your
target market. Some are more costly but reach a broader
range of potential customers, while others are much less
expensive but don’t have as much reach. You must find a
way to get the most bang for your buck. (For more infor-
mation on this, see Chapter 4, “Advertising, Marketing,
and Promotions.”)

This is an extremely important element. If you are not
making sales, you are not making money. Even if you are
offering services, like a lawyer or doctor, you will not be
very successful unless you can sell them to people. You
have to find people with money, they have to want what
you’re selling, and they have to give you their money in
exchange for it.

You should also think about how you are going to
train your sales staff and other personnel. You will learn
as you go, and if you keep a written document of the
lessons you have learned, you can pass it along to your
employees. An even better idea is to have your employ-
ees write their own manuals, describing what they do
and how they do it. If an employee writes his own job
description, it’s more likely that he will be able to handle
his job.

The employee manuals should also clearly set forth
what is expected of all employees, and how they can
get their work done efficiently and expeditiously. If an
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employee leaves, the next employee will know exactly
how to do that same job with a minimum of mistakes.

At my law firm, I had a three-page document on how
to answer the phone. That way, I didn’t have to train a
new person every time. Three pages may seem like a bit
much, but every single contingency was covered. The
memo was constantly updated to account for new con-
tingencies. The main focus was that the clients who were
calling had some sort of problem that needed to be dealt
with. They needed to be assured that their problem was
important to us and that we would handle it as soon as
possible. My staff was trained to either make the call a
priority for me to handle or delegate it to someone else
who could handle the problem.

Here’s an example:

Staff: ~ “Thank you for calling [the name of my firm],
may I help you?”

Caller:  “T’'d like to speak to [my name].”

Staff: ~ “May I tell him who is calling?”

»

Caller:  “Yes, this is [caller’s name]
Staff: ~ “And what is this pertaining to?”

Stating the name of the firm told the caller immedi-
ately that he had the right number. Then the employee
asked who was calling and wrote down the message in
case | wasn’t in the office. The message was logged in the
computer system so that it could be passed along to me.
If the call was about a new case or client, the staff knew
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to page me immediately so that the potential client didn’t
have time to call another lawyer.

Of course, there were many other contingencies and
ways to respond to phone messages. Without that memo
on how to answer the phone, I would have lost business
or wasted valuable time on unproductive phone calls,
costing me time and money.

Another element of sales is to always find ways to
motivate your sales staff. Do you have employee incen-
tives for high performance levels? Are they motivated to
meet their quotas? Have you defined the sales pitch that
they are supposed to follow? Role playing is a great way
to see what works and what doesn’t. You may enlist some
of your friends to see if your sales pitch works on them.
If they have questions that you can’t answer, you need
to refine the pitch. Again, you should write an employee
manual that sets forth what you want your staff to do
and how to do it. You will get more out of your current
employees and be much better prepared to train the next
salesperson.

Furthermore, you should consider having your exist-
ing sales personnel contribute to your sales manual. As
they try different methods and strategies, they should
make note of what works, what doesn’t work, and the
reasons why or why not. This will help you fine-tune
your sales pitch to maximize sales and profits.
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Distribution

Outsourcing
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How do you plan to get your products to the market? If
there is a demand for your products and services, how
will you ensure that people will actually be able to buy
them?

One of the big concerns of any marketing and pro-
motions plan is how much product you should ship. If
you ship too much, you risk putting too much on the
shelves and getting a whole bunch of returns. On the
other hand, if you don’t ship enough product, people
will want to buy it and it won’t be available. You will lose
those sales. So make sure that you have the proper dis-
tribution, and coordinate it with advertising, marketing,
and promotional strategies. This will insure a maximum
of profits with the least amount of loss.

In some cases, it may be much cheaper to pay others to
do certain tasks or create certain products for you. You
may not be able to manufacture certain items at your
place of business. If you hire another company to manu-
facture your goods, you need to know what your cost
per unit will be. Usually, this is based upon the size of
your orders. Obviously, the more you buy, the cheaper
the units will be. Furthermore, it may be cheaper to hire
a bookkeeper and any number of other employees who
work part-time. Then they will be there only when you
need them, as opposed to sitting around drawing a pay-
check even though there is nothing for them to do.
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However, be very careful about sending manufactur-
ing overseas or outside of the country. Those companies
may start competing with you once your patents are up.
If you are not protected by patent or even copyright, you
could be inviting competition or even infringement,
and you could lose substantial revenues because of it.
Remember, if you have to travel outside of the country
to protect your rights, you could end up losing a lot of
money.

How Do You Plan to Use Newer Technologies?

Computers are indispensable for just about every single
business. The Internet is an unbelievable resource with a
wealth of information at your disposal. If you are willing
to read a lot, sort through some bad information, and

be persistent, you can find just about anything on just
about any topic. Caution: Just because you read it doesn’t
mean it’s true! Check as many resources as you can, and
then decide on the quality, usefulness, and truthfulness
of what you’ve read.

I don’t think I could live without my computers. I
use them to keep all of my song lyrics, letters, writings,
e-mail addresses, and much, much more. I prefer
e-mail to snail mail, so that’s how I do most of my
correspondence.

Computers allow you to communicate with everyone
within your organization. You can keep track of all exist-
ing accounts and other client information, spreadsheets
for the business, all bank accounts and credit accounts,
and much, much more.
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I also do all of my Web site design and graphics on
the computer. In fact, there isn’t much that I do on paper
anymore. We even keep all of our recordings on comput-
ers. We do our basic tracks and overdubs and then mix
them down to two tracks, all on computers. If I need a
session player who’s not in town, I just FTP him the two-
track mix, he records his parts, and then he FTPs them
back to me at the studio for mixdown. We even do most
of our mastering work on computers, and then we burn
our masters to CD and send them off to manufacturing.

You can even buy the equipment to duplicate, print,
and shrinkwrap your products in-house, which is much
cheaper than sending them out. In short, technology is
making the little guy much more competitive with the
big guys than ever before. So knowing as much as you
can about computers will be extremely beneficial to your
career.

As far as your startup business is concerned, you
need to think about what type of information technol-
ogy (IT) infrastructure you are going to use. Do you
have more than one computer at your place of business?
If you have more than one employee, most likely you
will need more than one computer. If so, how are these
computers going to be set up so that information can
be shared between them? Do you know how to network
your computers so that data entry can be retrieved from
anywhere on the network? Do you plan to hire a full-
time IT person or staff? If so, what will that cost?

Do you have a Web site? Do you even need one? It
is my feeling that just about every business must have a
Web site. Potential customers can come to your site to
find out more about your products and services. The site
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also informs the general public about your business. It
should have information about your entire organization,
and more specifically, about what each person does in
your organization.

Furthermore, if you are selling something, you need
to use the currency of the Internet: credit cards. You will
need to set up merchant accounts and an e-commerce
section for your site. You may also want to consider
something called cgi.bin, which allows your customers
to use forms to interact with you. If you spend the time
and effort to set up a good computer infrastructure, you
will be amazed at how much more quick and efficient
your business will be. Just take care of your comput-
ers by investing in the right virus protection and always
remember to back up your data often, or you could end
up losing a lot of very valuable information.

This is where you actually get down to basic numbers
and determine whether your business is going to be a
success or a failure. If your financial plan is not met

or you get sidetracked by unforeseen expenses or set-
backs, you may not be in business for very long. So give
this section of your business plan the attention that it
deserves. If you are not sure how to do any part of the
financial plan, there is a wealth of information on the
Internet that can help. Or you can see the last section of
this chapter, which points you to a lot of resources.

79



Chapter 3

80

Making a Business Plan

STARTUP COSTS

Take a good look at the financial side of your business.
At this stage in your business plan, you should consider
every single cost you’ll need to incur to get your business
going. Do you need computers? Do you need printers?
What types of software do you need to purchase? How
much will it be for business cards, rent, electricity,
phone, gas, personnel, and whatever else you can think
of? Include all filing fees for a corporation or a Limited
Liability Company, business license fees, insurance,
attorney’s fees, trade magazines, business seminars,
continuing education, and other expenditures that your
business will incur.

Also, how much do you need to pay yourself, your
partners, associates, members, or stockholders to make
sure that everyone has enough money to live on? The
more you know about your potential costs, the better
prepared you’ll be to pay off those costs and still have
money left over to pay yourself and everyone else.
Sounds like common sense, but you’d be surprised how
many people just go blindly into it.

Include your month-to-month costs and expenses.
Then look at what your quarter-to-quarter and year-to-
year costs and expenses will be. Write down your total
assets, such as equipment, car, etc. These can be used
in your balance sheet, but will also serve as collateral or
leverage if you need a loan. If you keep track of all this,
you’ll know whether you will still be in business after the
first year.

Your financial plan should include most of the
following elements:
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> Income statement (P&L)
> Break-even analysis

> Projected cash flow

> Balance sheet

> Paying off debt

INCOME STATEMENT

Your income statement is a very simple report of your
business’s ability to generate cash. This is sometimes
referred to as the profit and loss statement or P&+L. It
breaks down the difference between sales and expenses.
It should include your revenue, expenses, capital assets
minus depreciation, and your cost of goods. By factoring
in all of these elements, you can see exactly what you

are making or losing every single year. In fact, during
the first year of your company, you should figure the
P&L monthly and quarterly. Then do it every single year
that you are in business. Looking at your P&L over time
will give you valuable insight into how you are doing
and what you should change, and you’ll be able to make
projections into the future.

To calculate your P&L, you should look at the

following:

> All income generated by your business

> Your cost of goods and services

> Your gross profit margin, which is the difference

between revenue and cost of goods and services
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Operating expenses, including all overhead and
labor costs

Net profit, or the difference between gross profits
and total expenses, as well as your business debt
and capital

Depreciation, which shows the decrease in value
of all your capital assets

Net profit before interest, which is the difference
between net profit and depreciation

All interest for both short-term and long-term
debts, and in some cases interest owed to the

company

The difference between net profit before taxes and
interest

All taxes that the business must pay

Profit after taxes, which is the basic bottom line of
your company

As you can see, this income statement analysis will
show you exactly where your company stands at any
given time.

BREAK-EVEN ANALYSIS

The break-even analysis simply tells you when you can
expect to break even after all of the expenses, startup
costs, etc., have been paid, and when you’ll start to see
any profits. This is pretty much the easiest part of your
business plan to calculate, but it’s not necessarily the
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easiest point for your business to reach. Once you reach
your break-even point, you will start to see returns on
your investment of time, energy, and money. If you never
reach your break-even point, you won’t be in business

for long. If you can’t break even, you will never see any
profit.

PROJECTED CASH FLOW

Cash flow is different from profits. It is a record of the
cash that is available at different points in time, as well
as how much cash your company needs to meet all of

its obligations, when the cash will be available, when it’s
required, and where you can get it. Your projected cash
flow should show the money available when sales are
made, when your bills are paid, and when cash is col-
lected. Just because you have cash flow doesn’t mean that
your business will be successful. Without the appropriate
amount of cash flow, your company may not be able to
keep up with expenses, much less grow. Also, both prof-
its and losses should be carried over to a new column on
the cash-flow statement to show the cumulative amount.
If you run a loss on your cash-flow statement, you will
need additional cash to meet your outstanding expenses.

The cash-flow statement should be prepared on a
monthly basis during the first year, on a quarterly basis
during the second year, and annually after that. It should
include the following:

> Cash sales: Income from cash paid for sales
> Merchant account sales: Income paid by credit

card vendors for the services and products that
you provide to your customers
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Other income: Income from accounts receivable,
investments, interest on loans, and any liquidation
of company assets

Total income: The total of all income sources

Materials or merchandise: Either the costs of raw
materials for manufacturing, money paid out for
inventory, or the equipment or supplies that are
used for any services that you offer

Labor costs: The cost of your labor to produce
goods and provide services

Overhead: All of your fixed costs and sometimes
variable costs to operate your business

Marketing or sales: All salaries, commissions,
incentive costs, and any other costs that are
attributed to your sales staff

Administrative costs: What must be paid to man-
agers, officers, etc., who actually run the company,
including all fringe benefits

Capital costs: All expenses paid out to buy assets
for the company

Taxes: All taxes, except withholding for your
employees

Total expenses: The sum of all money being paid
out
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> Cash flow: The difference between total income
and total expenses

> Cumulative cash flow: The difference between the
current cash flow and the cash flow from the pre-
vious period, either monthly, quarterly, or yearly

BALANCE SHEET

This is the benchmark of how your business is doing. It
gives anyone who is interested a boiled-down version of
the financial strength of the company at any given time,
detailing the company’s assets and liabilities. This can be
done yearly, but in your first year, you should do it on a
quarterly or even a monthly basis.

The balance sheet should include the sum of all
the company’s assets, which are valued at the time that
they’re acquired. If you start out a business by buying
computers, equipment, etc., you need to write down the
total cost of these assets. Next, you have to figure out the
depreciation that is to be assigned to each asset. Then
you can come up with the net assets of the company by
calculating the cost of the assets minus their deprecia-
tion. The net is what the assets are actually worth to the
company.

You may also want to include any capital that is
being invested in new construction or other new instal-
lations, such as computers. They will be included as a
capital work in progress and can be considered assets
to the company. If your company has made any cash
outlays from surplus cash, that will be considered an
investment and should be recorded on the balance sheet.
Include your inventory, or goods on hand for sale, as well
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as any accounts receivable, or money that is owed to the
company for products and services.

Other current assets you should include are any
assets that can be converted into cash, such as money in
the bank. You should include your total debt for both
long-term and short-term loans, and financing for any
particular assets. Furthermore, you should include all
other liabilities of the company, such as all the money
that is owed.

If you include all of this, you should be able to ascer-
tain the total net worth of the company at any given
time. By looking at your balance sheet, you should be
able to find any problem areas. For instance, are your
accounts receivable too high? Do you have too much
inventory? Are you falling behind on your payments to
creditors? If you keep track of all this, you will always
know exactly where you stand, and you can address any
problem areas before it’s too late.

In short, the balance sheet is a summary of your
financial information that is broken down into assets,
liabilities, and equity. Total assets are the sum of your
cash on hand, accounts receivable, and inventory. You
should also include long-term assets, such as your office
building’s equity if you own the building. If you work
out of your home, include your office furnishings and
equipment minus depreciation. Total liabilities are the
sum of accounts payable, accrued liabilities, and taxes
you owe. You should also include any long-term liabili-
ties such as mortgages, notes, or long-term loans. To
determine your equity, you take the difference between
total assets and total liabilities. The more equity you
have in your business, the more likely you can obtain a
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loan or financing for goods or services, such as new con-
struction or other growth.

PAYING OFF DEBT

Debt equity can make or break a business. Most busi-
nesses cannot even start out without incurring some
type of debt from bank loans, private investors, or worse,
credit card debt at a very high interest rate. Furthermore,
without loans of some sort, most businesses cannot
grow. But the real test is whether you can stay ahead of
your debt. If not, your business can’t grow or even stay
afloat. Make sure that your assets and accounts payable
always stay ahead of your debt, or you will be having a
Going Out of Business sale very soon.

Having a business plan is no guarantee of success. In
fact, many companies with great business plans have
failed. But your business plan is your roadmap to suc-
cess. Remember that nothing lives in a vacuum. Things
change constantly, so stay on top of what’s going on.
Being flexible, creative, persistent, and determined will
give you the best advantage.

You don’t need to create a complete business plan
for everything you do, but you should at least write
down the necessary steps to get everything done in a
timely fashion. I've found that keeping “punch lists”
tells me exactly what has to be done that day, that week,
that month, or that year. If you write it down, you are
less likely to forget an important task. It also gives you
a sense of achievement as you move through all of the
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required tasks. You always know exactly where you are
and what needs to be done next.

Also consider joining as many business associations
as you can, to take advantage of decreased costs for
insurance and the like. For example, the United States
Small Business Administration (www.sba.gov) is an
excellent federal resource to help small businesses obtain
loans or grants. It also offers a host of educational
materials and can assist with a number of problems that
face the small businessperson today.

Another great source of information is www.bizstats.
com. This site offers analysis of many different types of
business throughout the United States. You can see how
the business you are planning to enter will fare in today’s
marketplace.

You can also find a lot of good information at sites
like www.entrepreneur.com. They allow you to calculate
your cash flow, break-even analysis, monthly profits,
investment required, and money at risk. They even have
free templates for business plans.

Also, you can buy software applications on-line that
can help with every single aspect of writing, implement-
ing, and maintaining a good business plan. One example
is Smithfam.com at http://www.smithfam.com/tutorials.
html.

It is virtually impossible to list all the elements
of every single type of business plan for every type of
business. But the basics apply to just about any company.


www.sba.gov
www.bizstats.com
www.bizstats.com
www.entrepreneur.com
http://www.smithfam.com/tutorials.html
http://www.smithfam.com/tutorials.html

CHAPTER 4

Advertising,
Marketing, Promotion,
and Distribution

“Hey, where are all our customers?”

Now that you've got your business set up and ready to go,
how are you going to get your business identity out there
to the buying public? How do you plan to get customers?
How are you going to keep them? If you have produced

a CD, how will you get it to the people who will buy it? I
don’t care what type of business you are in, it’s all about
marketing and sales. If you aren’t selling, you aren’t
making money.

To get your products or services out there, you need
to consider three main strategies: advertising, marketing,
and promotion. Once you have these strategies in place,
you should move on to distribution.

A lot of people confuse advertising with marketing.
Advertising is the description or presentation of a prod-
uct or service to entice people to buy, support, or approve
of it, while marketing is used to introduce products or
services to the marketplace. In short, advertising is about
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telling folks that your product or service is available,
while marketing is a much more detailed analysis of how
your product or service is perceived in the marketplace.
Thus, marketing is a much more long-term endeavor.

Figuring out what type of advertising to buy can be a
daunting task. You want to get the most return for your
advertising dollar, but in some cases you could just

be throwing your money away. There are a number of
advertising media that you can choose from:

>

Newsprint is a relatively inexpensive way to reach
a broad market in a particular geographic area.
Often referred to as “dailies” because they are
printed every day, they are good for promoting
specials or sales on goods or services for a spe-
cific time period. If you want to make a quick
announcement or “splash,” consider advertising
in the dailies. On the other hand, there are a lot
of ads in every paper, and most people only read
certain parts of the paper. Further, your ad will
not have much effect after that day the paper is
printed and distributed, as it is usually tossed into
the trash.

Newsweeklies, such as local entertainment guides,
are another form of newsprint. They basically
offer the same advertising capability as dailies,
except your ad has a seven-day shelf life. Also,
newsweeklies typically attract or even focus on

a younger demographic, so they’re much better
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suited to advertising entertainment-based goods
and services.

> Magazines offer a broader reach and can tar-
get a more specific audience. Depending on the
type of publication, magazines typically have a
shelf life of one to six months. However, because
magazines offer a broader reach, ad costs are
higher than newsprint ad costs. Unless you have
a great relationship with a particular magazine,
or have pretty deep pockets, magazines may not
be your first choice. However, you can target
your audience by advertising in trade magazines
that may be better suited to promoting your
company’s image or to giving you credibility in
the short term. For example, you may want to
advertise your record release with Rolling Stone,
if you can afford it. Or if you are promoting
your new recording studio, you may want to
focus on a magazine that caters to people who
use recording studios such as Recording magazine
(www.recordingmag.com) .

> Radio ads can target a particular region and
demographic based upon the station’s listening
audience, but people are often doing some-
thing else when they are listening to the radio.
Therefore, they may not pay much attention to
your ads. You may have to buy a lot of ads over
a long period of time before your message sinks
in. Also keep in mind that there are two types
of radio advertising. The first type is generated
by programmed airplay (such as when a song is
added to a station’s playlist). The other type is
purchased airtime in the form of a commercial
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spot. Radio is arguably the number one medium
for music sales. Buying advertising can be very
expensive; it can also be the most effective way of
generating sales.

Television ads can get a lot of attention, but can
be very expensive to make, and they cost a lot to
run for a very long period of time. National tele-
vision advertising is extremely costly, and even
local advertising can be beyond the budgets of
most businesses. However, you've probably seen a
number of national, regional, or sometimes even
local advertising campaigns for compilation CDs
for certain artists, with an 1-800 number to call.
“Have your credit card ready!” These types of
campaigns must have some degree of success, or
you would not see so many of them.

Billboards are a good way to target an audience
who’s traveling through that particular area, but
they can be quite costly and tend to work only
for certain products or services. They are best
used for nearby restaurants and hotels. Of course,
in Los Angeles, Nashville, New York, and other
major cities, is it not uncommon to see major art-
ists being promoted on billboards.

Bus stop and bench advertising can also be con-
sidered. Before you spend your money, you should
think about how much traffic will be passing by
the ad and how much attention anyone will actu-
ally pay to it. But it can work if you place such an
ad in an area with a lot of venues where you’ll be
playing. In fact, I know of some bands that put
their name and logo on sheets, backdrops, or even
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flags, and place them wherever they can to garner
more attention. Every little bit of advertising can
help, so don’t be afraid to try.

> Direct mail can be a good way to advertise certain
products or services, but the print cost and
postage can be too costly if the ads don’t bring in
enough customers. Also, junk mail can sometimes
offend people. They might even toss it in the trash
without reading it.

> E-mail advertising can be a very cost-effective
way to reach a particular group of people with
similar interests. However, you have to be very
careful not to spam people, or it could have a
negative effect.

> The Yellow Pages may be the best type of advertis-
ing for local businesses. When someone is looking
to buy a product, the Yellow Pages may be the
first place they start. But these ads are very expen-
sive, and must be purchased for a whole year and
paid for by the month. A very small ad can end
up costing thousands of dollars, and once it’s in
print, you can’t make any changes.

> Fliers are tried and true and are always a great
idea. They’re also relatively inexpensive, but
you’ll need to do a good deal of work to get them
out there. You can pass them out at your gigs to
tell fans where your next show is, or paste them
everywhere you can in high-traffic areas. You can
also put them on the cars of people you know
are likely to come to your gigs, such as at bars
and fraternity and sorority houses. However, you
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may have to check with the local government to
make sure you don’t put up fliers in places you
shouldn’t.

> Magnets can be printed with your logo and you
can place them on your cars, vans, trailers, rental
trucks, etc. They can have the name of your busi-
ness or band, as well as your Web site address. As
you drive around, people will see your magnet ads
and it will increase awareness of your brand.

> Restroom advertising can also be a good idea, if
it’s cost-efficient. Putting some type of advertis-
ing in public restrooms can guarantee a captive
audience for a short while, so you can increase
awareness of your business or band. You may be
able to get away with just putting up fliers in the
restrooms of local bars. However, there are some
legitimate companies that offer this service, so
you should at least check their pricing.

> Remembrance advertising, or “swag,” is prob-
ably the most cost-effective and directly targeted
advertising that you can buy. It is any item with
your logo or other identifying information on it.
This includes t-shirts, hats, coffee mugs, travel
bags, coasters, beer cozies, and just about any
other item that you can slap your logo on. The
best thing is that in many cases, you can actually
sell this type of advertising. The more products
you sell, the more people will be exposed to your
brand. That is definitely a win-win situation.

Before you advertise in any medium, make sure that
it will actually reach the customers you need to reach.
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Always remember that repetition is the key to effective
advertising, so placing an ad here and there won’t get you
much business. Usually, consumers won’t notice an ad
until they have seen it several times. So be persistent.

Also, remember that advertising is only one small
part of an overall marketing plan. Make sure to promote
your business through public relations, direct mail, spe-
cial events, promotions, trade shows, brochures, and as
many other marketing strategies as you can implement
with cost-effectiveness.

All of these methods are very effective ways to adver-
tise, but if you are still a local band, the best way to sell
your records and merchandise is to get gigs. And to get
gigs, you need a great promotional package (see Chapter
5, “Useful Tips”), and you need to do a whole lot of
cold calling. You have to get on the phone with various
venues, bars, and clubs and be willing to listen to a lot
of “no” before you hear a “yes.” Pick places that will be
receptive to what your band has to offer, and you may
be surprised what could happen. Remember, if you per-
sist, you will succeed. Don’t get discouraged if you aren’t
playing the best gigs right away. Continue to hone your
act, pick the right songs, and play as much as you can.
Also keep in mind that you may be able to help your
prospects by getting others to work with you, such as a
manager, booking agent, road manager, etc. (See Chapter
11, “Management—Ancillary Services.”)
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Advertising is just one small part of a much bigger pic-
ture: marketing. This includes market research, media
relations and planning, product placement and pricing,
sales strategies, distribution, public relations, and much
more. Marketing is about influencing how the consumer
feels about your company and its products and services.
It’s also how you are perceived in the marketplace, from
the simple things, like what you wear and how you
answer the phone, to broader issues, such as how your
products and services affect your clients’ lives.

Marketing research can be an excellent way to put
your finger on the pulse of the public. It can tell you who
is out there and what they are buying. When you gather
data from a variety of sources, such as focus groups
and the like, you can analyze your findings, define or
quantify issues, address those issues, and come up with
creative solutions. Then you can expand your market-
ing base in a scientific way, so that money is not wasted
on markets that won’t have any interest in your products
and services. After all, can you really sell snow cones
to Eskimos? Probably not, but you could sell them the
syrup. So you probably shouldn’t be trying to sell heavy
metal records to traditional country music fans, and vice
versa. Marketing research allows you to pinpoint your
advertising and marketing strategies so that they reach
the right people.

Something that you may want to consider when
marketing your music is how to establish your identity
in the marketplace. You must be able to define your
music so that others will know exactly what to expect
Of course, many artists don’t want to be pigeonholed
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into a certain musical genre. They try to transcend the
boundaries of established tastes. That is all fine and
good, but if people don’t have any idea what kind of
music you play, don’t expect them to buy your CD based
upon the artwork on the cover or some other whim. You
need to describe the basic format that your music fits
into, such as rock, pop, hip-hop, or country, so that your
CDs can be put in the correct place in the store.

Furthermore, if you are going to stand out from
other acts in your genre, you need to figure out where
you fit within that genre, such as: “An alternative coun-
try artist who leans more toward folk and rock styling,
interlaced with a country flavoring on vocals, that is not
really geared toward traditional country fans.” Defining
your music helps you focus on the people who are inter-
ested in that type of music.

You should also define your existing fan base, as well
as the potential fans you want to target. You want to
check out the people who come to your shows and figure
out who they are, what they are interested in, and what
they have in common. Learn what you can about their
interests, likes, and dislikes. Learn about their musical
tastes, what magazines they read, what Web sites they
like to visit, and any other information you could use to
create a market profile. When you compile this type of
information, it will help you find similar people in your
region and in other markets.

In short, try to color inside the lines. Remember,
the whole idea is to sell as much as you possibly can. So
focus on who is interested in buying your stuff, and don’t
waste time trying to sell your heavy metal CD at an old
folks’ home.
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BUILD YOUR BRAND

Building your brand is a key aspect of your marketing
and promotions. Your brand includes your company’s
name, logo, marketing concepts, and identity. The best
example of a band that built their brand over a long
period of time, and basically did it by themselves, was
the Grateful Dead. They used what I call the jam band
model. Since jam band music isn’t played much on the
radio, a jam band isn’t going to sell a lot of CDs through
normal retail channels in the beginning stages of its
career. In fact, the Grateful Dead only had one charted
hit. They put out a lot of albums (which did not sell
very well, by the way) and toured constantly until they
became one of the biggest live shows. More impor-
tantly, everyone has heard of the Grateful Dead. After
all, when you hear that someone is a “deadhead,” you
know exactly what that means. What better example
of being branded in the music industry can you think
of? The Grateful Dead were a textbook example of how
you can break all the rules of music industry and still be
extremely successful.

And deadheads weren’t all hippies and patchouli oil.
Doctors, lawyers, accountants, and businesspeople went
to shows and bought CDs and other related merchandise.

Using the jam band model, you can actually make a
decent living by constantly touring and selling merchan-
dise, building your fan base one fan at a time. As time
goes by, your market share should increase as more and
more people start to come to your shows. After all, even
if you have a record deal, most of your money will come
from touring.
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PUBLICITY/MEDIA MARKETING

At some point, you may want to consider hiring a pub-
licist or public relations company. A publicist promotes
the public side of your career or business, getting you
across to the audience so that you can sell records,
merchandise, or whatever. A publicist should be very
knowledgeable about the music industry, and should
have a lot of solid contacts and relationships with all
types of magazines, radio and television stations, news-
papers, and other media sources. Good publicists are
very personable, and usually will not take “no” for an
answer! They will develop a plan with you to make sure
that you are constantly in the public eye. They’ll pro-
mote your music by getting interviews with targeted
media outlets, from college newspapers all the way up to
appearances on radio, television, and other public events.

Having a representative speak for you to a media
outlet or other targeted contact can create a very pro-
fessional perception. A publicist will be very good at
writing effective copy (artist bios, press releases, etc.) for
others to use. In short, they will be able to schmooze the
right people in the music industry and the news media,
saving you the embarrassment of trying to sell yourself
to such a tough audience.

The best time to hire a publicist depends on two
main criteria: when you have a story to tell, and when
you can afford the service. An experienced publicist’s fee
can range from $500 to $5,000 a month. Until you can
afford that, you can always enlist friends, family, or even
your fans to help you with this work. But remember, you
have to get out there and tell folks about yourself, and
hiring a publicist can make that task a whole lot easier.
People don’t necessarily want to hear you talk about how
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good you are, but coming from a pro it can be more eas-
ily stomached.

Finally, before you hire a publicist, make sure that he
is actually interested in what you are doing and believe
in your talents. And make sure they have a good reputa-
tion in the music industry. Good publicists are worth
their weight in gold, and the money you invest will reap
serious returns.

PROMOTIONS

If you want to promote your business in the traditional
sense, you can always turn to standard promotional
practices such as having sales, clearances, onsite radio
promotions, and a host of other activities that are
designed to draw traffic to your business and create more
sales. But a promotion in the music business doesn’t
necessarily mean that you are having a sales promotion
on your CDs. You need to take a proactive approach to
getting your music played on the radio so that you can
generate record sales. Getting airplay is the best way to
sell a whole lot of CDs, unless you find success through
the Internet.

So how do you get radio stations to play your music?
Well, before we answer that question, we should look at
how things used to be and how they are now.

Before 1960, there was blatant payola, the paying
of cash or gifts in exchange for radio airplay, often by
managers, labels, or other interested parties. This was
done under the table because it was illegal, but it was
happening all the time and just about everywhere. The
government finally got wind of it, and Alan Freed, one
of the first rock and roll deejays who helped popularize
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the art form, became the fall guy and was arrested. After
that, Congress made payola a crime and imposed some
fairly hefty fines. However, the record labels or other
parties that were doing it didn’t get into trouble. Only
the deejays did.

Shortly after that, the record labels figured out a
way to get around the anti-payola statutes. They simply
hired a third party called an independent record promoter
to push records to the radio stations. An independent
promoter sits behind a desk with a telephone and calls
up both major-market and regional stations, pushing
records put out by major labels that have large promo-
tion budgets, sometimes in the millions of dollars.
Therefore, the only way you are going to get any airplay
in a major market is to hire an independent marketer to
pay the radio stations for the privilege of playing your
music. After all, radio play is advertising. It’s not called
payola, because the money is passed through a third
party. To be honest, ’'m not so sure that I understand the
difference, but that is just the way that it is. Unless we
can get Congress to change it, it’s going to stay that way
for a long time to come.

To make matters worse, there is Arbitron, a radio and
Webcast rating service that keeps track of what’s going
on in particular markets. Program directors look at the
Arbitron reports and decide on the best type of music or
other content that should be played on certain stations.
Unfortunately, Arbitron is solely based upon what is
being independently promoted in the major markets. So,
you’re going to hear the same stuff on your local radio
station that somebody else is hearing completely across
the country. It’s a real catch-22 for anyone who’s trying to
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get their record played in just about any market, whether
in larger cities or in Smalltown, U.S.A.

I'm sure you have wondered why you don’t hear very
much variety of music on the radio. You hear the same
stuff over and over again. The radio term for this is
familiarity. Through years of callout research, audience
testing, and other focus group studies, radio stations
have determined that people tend to stay tuned longer
to stations that play familiar music. Furthermore, the
longer a listener stays tuned to a particular station, the
greater the time spent listening or TSL. Radio advertising
rates are directly determined by a station’s potential
reach and its listeners’ TSL. The higher the audience
numbers, the higher the station’s advertising rates.

Unfortunately, you will find that this is similar to
booking your band at certain types of venues. It’s very
simple: People want to hear what they are familiar with,
so most bands are forced to play cover songs if they
expect to get rebooked at any of these venues. You may
be able to squeeze in an original song or two throughout
your set of covers, but that’s it. Of course, if are getting
some airplay for your original music, then you can play
more of your own songs.

What really bothers me the most is that you hear
the same song by the same band being played time and
time again until you just get completely sick of it and the
band. How is that any incentive to go out and buy the
CD just so that you can hear that same song even more?
This is really nuts when you consider that radio stations
don’t own the radio airwaves. We do. The licenses and
frequencies are owned by citizens of the United States
and controlled by the federal government, which is
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supposed to be “we the people.” And yet “we the people”
have no control over it. Big business does. And that
doesn’t bode well for the independent record company
that is trying to bring something new and different to
the market, or for John Q. Public, who’s tired of being
bombarded with the same homogenized corporate swill
on the radio.

There is an organization that you should check
out if you are interested in such matters. It’s called
the Future of Music (www.futureofmusic.org/news/
radioissuesstatement.cfm).

In January 2000, the FCC approved low-power
FM radio services. This means new stations can apply
for licenses that will allow for more localized services
that support the public interest. However, this merely
strengthens the existing laws, which state that all tele-
vision and radio stations are solely for furthering the
public interest. Unfortunately, this is only a band-aid
where major surgery is needed. The only interests that
are actually being served are those of big business and
the people behind the scenes counting their money.
Furthermore, how can these low-power stations possibly
compete with higher-power stations that have all of the
money and commercial advantages?

To the federal government’s credit, the FCC has held
a number of meetings in various parts of the country,
where consumers and others are getting a chance to voice
their opinions about radio and television not serving
the public interest as they are supposed to do under the
current laws. People are concerned with profanity and
violence on television, as well as homogenized music
and information over the radio airwaves. Meanwhile,
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media conglomerates such as Clear Channel are making
sweeping statements about how localism is the focus of
their radio stations, and that if they don’t cater to the
public, listeners should just turn the dial. Unfortunately,
the public doesn’t have as much input as they should,
and there aren’t many stations that do cater to the pub-
lic interest because they can’t compete financially with
these media conglomerates.

Despite this, you should not give up hope. Take a
proactive approach and write your representatives and
senators. The address for all representatives is:

United States House of Representatives
Washington, D.C. 20515

The address for all senators is:

United States Senate
Washington, D.C. 20510

Make sure the representative or senator is in
your voting district, and keep your letter short and
to the point. Longer letters will receive less attention.
Make sure to sign your letter, so your representative
will have permission to forward your concerns to the
proper agency. If enough people with similar concerns
get together and make enough waves, the law can be
changed in time.

If you are concerned about specific legislative
action, such as a particular bill, you can find out about
your representative’s position on the matter or see how
he has voted on other bills. The Library of Congress
has a service called THOMAS that allows you to do



The Truth About the Music Business: A Grassroots Business and Legal Guide

this. Unfortunately, the bureaucratic process is slow,
and often things just won’t go your way. I know from
personal experience that trying to get things done

in Washington can be very much like trying swim
upstream in class five rapids.

Fortunately, if you can’t wait for the laws to change
in your favor and you're willing to take a proactive
approach to building your market share, now you can
reach the entire world without having to rely on radio
airplay. Your new avenue is the Internet.

INTERNET MARKETING

I am a huge fan of the Internet and all of the ways it can
help you in your day-to-day life. It’s an incredible tool
that can allow you to reach the entire world, right from
your home.

Build a Web Site

The first thing you should do is build a Web site. Any
business that is not on the Web is falling behind.
Fortunately, building and posting a site has never been
easier. There are a number of places where you can get

a free templates. Simply add your information and you
have a Web site. These companies also offer free Web
hosting. In some cases, you may even be able to get your
own personalized domain name. If not, it doesn’t cost
much to get one.

There are also a number of applications that allow
you to build a site quickly and easily, such as Front
Page and Dreamweaver. Most of these applications are
WYSIWYG (What You See Is What You Get) editors,
which allow you to build a site without having to
read and write code. They work very much like word
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processing software, and the learning curve is not that
steep. Then, you can find very affordable hosting for
your site, and even set up e-commerce so that you can
sell your products on line. There is no better time that
now to start learning about this incredible opportunity.

Once you have your site up and running, you should
think about how to point people to it. Unless some-
body already has your specific URL (uniform resource
locator), he’s not just going to stumble on your site by
accident. Your Internet marketing plan should start with
getting the highest search engine placement you can. The
main search engine that you should be concerned with is
Google (google.com). There are other search engines out
there, too, and you want to make sure that you are listed
with them. But that can be a very daunting task because
there are so many. A number of different companies will
list your site with these search engines, and they don’t
cost that much.

But before you do any of this, you need to make your
site search engine—friendly. The first step is to use meta
tags, which are HTML (Hypertext Markup Language)
tags embedded in your Web site. Since meta tags are
embedded in the HTML code, browsers don’t see them.
They provide keywords and a description of your site’s
content so search engines can find it. The best keywords
describe your business, your location, what you are sell-
ing, etc. So choose your keywords carefully. The better
your keywords, the more traffic you will get.

The next step is to go through your entire site to

make sure that you don’t have any external or internal
blind links. An internal blind link is a link to another
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page on your site that doesn’t exist, and an external blind
link goes to another site that doesn’t exist.

There are a number of different tricks and techniques
for getting the most out of search engines, and the rules
are always changing as the Internet changes. If you need
more information, do a Google search for “search engine
optimization.”

One of the easiest ways to promote your site is to
include it in your e-mail signature. The signature line
should include your name, company name, address,
phone number, and URL. Then the people you e-mail
can check out what you do, who you work for, and what
you are selling.

Finally, you should take every opportunity to drive
traffic to your site. Make sure to advertise it at every
single performance. Take lots of pictures at your gigs and
post them, because that will drive more traffic to your
site. People like to show pictures of themselves to their
friends, family, business associates, etc. A digital camera
will more than pay for itself in hits to your site. And the
more traffic you get, the more CDs and swag you'll sell.
You might also hold drawings or giveaway specials for
your visitors, or any other promotional schemes that can
drive traffic and increase your exposure.

Start a Fan Club

If your band is playing lots of live shows, that’s your best
opportunity to interact with your fans. Ask folks to sign
up for your mailing list. Have a sign-up sheet at every
gig. That way you can stay in touch with your fan base
and tell them about upcoming gigs, new releases, and all
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of the swag you're selling. You may be surprised when
they start showing up at your shows.

You should also consider doing a newsletter to tell
fans what’s going on with your band. This will keep your
name and brand out there.

Internet Promotions and Publicity

Finally, you should make the most of the Internet by
doing a lot of promotions and publicity. There are a
number of e-zines (Internet magazines) that will review
your record or even interview you. It’s a great way to
promote your music to a specific fan base. You can place
your music on a number of services that will give you
direct feedback from listeners. There are services where
you can sell MP3s and CDs. Look for e-mail newsletters
that will expose you to a broader range of potential
customers. If you spend some time researching what is
out there, you will be surprised at what you find.

POSTCARDS

If you can’t seem to get into the on line thing, or even

if you do have a site, fan club, and newsletter, you can
always take the low-tech approach. You can do some
“old school” marketing and advertising by sending out
postcards to your fans or clients. Tell them what’s going
with your band or business, and let them know that you
appreciate their interest in your products or services.

Now that you've recorded your CD and you are starting
to build a fan base, what do you do next?
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Let’s assume that you are selling quite a few of your
CDs at gigs, and you're getting some airplay at local
radio stations and college stations. You’ve gotten some
good reviews in local newspapers and college papers,
and you've even gotten a write-up in a magazine or two.
There’s a good buzz going on about your band. But what
happens if people go to their local music store and can’t
find your CD? You just lost a sale.

You don’t ever want someone to go into a store to
buy your CD and not be able to find it. Nor do you want
to manufacture a bunch of CDs that just gather dust in
your closet, or that are placed in retail outlets and don’t
sell, only to be returned for full credit. This costs you
money and can devastate the best of promotional plans.
You need to set up some sort of distribution system to
get your products to the buying public.

There are a number of ways to distribute your
products. One of the first things you should do is put
your CDs on consignment at your local record store.
This is quite simple, and you can do it yourself. If you
have a good relationship with a store, you may be able
to get them to display your CD in a prominent place.
If you know the manager of the store, he might even
sell your CDs and let you keep all of the profit. If not,
you can at least sell them at wholesale prices just like
the big boys, so that the store will make a little profit as
well. Just make sure your CDs have a uniform product
code (UPC) so that the store can log them for tax and
inventory purposes.

Another way to increase sales is to market your

CDs to as many non-music stores as you can. If you get
your CDs placed as impulse items in point-of-purchase
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displays at local convenience stores, truck stops, and the
like, you’ll sell a lot more CDs.

You can also try to find some type of regional distri-
bution deal through larger music store chains. However,
these types of stores are much less likely to carry your
CD unless you're going to be playing near that local out-
let, or unless you have a regional following there. These
stores don’t want a bunch of CDs just gathering dust and
taking up space, so make sure you have some type of
marketing plan in place to get exposure in that region.
The more exposure and reputation you build, the more
traffic you’ll drive to those stores for your CDs. If you
build a good regional sales base, you can start looking
for a national distribution deal.

Never forget that you don’t have to wait for a record
deal to make this happen. You can do it yourself if you
make the effort and never, ever quit.

With a good advertising, marketing, and promotional
plan, you can grow your business, your brand, and
your market share. You’ll be surprised at what you can
do with a little creativity, know-how, and good old-
fashioned hard work. If you can plan for growth and get
the right people to help you out, you could find yourself
with a host of new customers. You just have to get out
there and find them!

Of course, it’s difficult to stand out amongst the
hordes of artists out there. But if you follow the ideas
laid out in this chapter, you can do it. Get busy, though,
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because it won’t just happen. There’s no such thing as
a magic wand that will make you a star, and nobody is
going to come knocking at your door. You have to be
proactive and do anything and everything you can to
increase your chances of success.
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Useful Tips

“The harder you work, the luckier you’ll get.”

Now that you've honed your act, set up your business,
done your business plan, and developed marketing, pro-
motions, and distribution strategies, what other things
can you do to get ahead of the competition? I've met tons
of people who are trying to make it in the music industry,
and the ones who have the best chance of making it are
doing a whole lot more than just writing songs, doing
the odd showcase, sending in demos, or whatever. Some
of these simple, effective ideas will take very little capital
investment, but can pay off in the long run.

Work Hard and Then Harder

112

There is no substitute for hard work. If you want to rise
above your competition, you’ll have to work harder than
they do. The good news is that hard work doesn’t cost
anything. It just takes a lot of time, which we all should
have plenty of. And if we don’t, we had better make the
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time if we want to be successful. Furthermore, you will
find that when you are working long hours, it’s really
hard to spend a whole lot of money, much less have the
time to get yourself in trouble.

I’'ve seen so many talented people who seemed to
have everything come so easy to them. But you can bet
that they have put their time in one way or another,
because there really are no overnight successes. People
who seem to make it overnight actually work tremen-
dously hard for years. And then suddenly, like magic,
they get noticed and everything just falls into place. Next
thing you know, you are seeing them all over the place.
Of course, there are some exceptions to the rule, espe-
cially some of the artists who break out at a very early
age. They just happened to have the right level of natural
talent and marketability, and were in the right place at
the right time. But luck can be an elusive thing. I think
you should always try to make your own luck. And it’s
my personal belief that the harder you work, the luckier
you will get. So if youre going to lay your money and

your time on the table, don’t you want to improve your
odds?

If youre a musician, practice, practice, and practice
some more. If youre a songwriter, write, write, and
write some more. If you're an artist, sing and entertain,
sing and entertain, and then sing and entertain some
more. Whatever your field, the more you work at it, the
better you’ll get. The more you learn, the more you will
realize how much more there is to know. Each answer
usually brings home 10 new questions. If you are averse
to hard work, you may want to consider another field.
Unless you are blessed with an extraordinary amount of
natural talent, you won’t stand much chance against the
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vast numbers of extraordinarily talented people who are
willing to work harder than you.

You’ll probably need some type of day job to pay
the bills, which only leaves time after work to push your
music career forward. So at the end of the day, psych
yourself up for that extra push so you can get things
done. If you are too tired to practice or to sit down and
write a song, you will fall behind everybody else who is
willing to put in the extra time or effort. Give yourself
little milestones to achieve. Continue to work toward
those goals, and in time you will find that they are much
closer than you think. If you just say that you always
wanted to do this or that, but don’t do anything to
achieve those goals, you can rest assured that you never
will. Nobody is waiting on you to do anything.

You can bet that if you get any type of deal, you’ll
be working extremely long hours with no end in sight.
To give you some idea of what it takes, let’s say you get a
major record deal. What will your typical day be like?

In some instances, just signing a deal doesn’t mean
that you go directly into the studio to record your first
album and then hit the tour bus to promote it. Some
artists go straight into development and pre-promotion.
This means that their day is filled with writing
appointments, or poring over thousands of songs to find
the right material to record. They work on their music
constantly. They make demo after demo, only to have
them rejected by their record label. They may even go
out across the United States and Europe to make radio
appearances before their record is out, so that their
songs will get airplay. They have appointments with
the different department heads at the label to work on
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their marketing and promotional plans. They play as
many engagements as they can to hone their act, along
with lots of long rehearsals between gigs. They have
lunch appointments and dinner engagements, attend
showcases, make appearances on radio and television,
and so on. In short, they are busy as they can possibly be
and eighteen-hour days are very common.

After that, things really pick up. There isn’t any
downtime until they attain a good deal of success. They
go directly into the studio and begin working on their
record, which can take weeks and weeks of incredibly
long days. When they finish their record, they immedi-
ately begin rehearsals for their tour. At the same time,
they still have to go to lunch and dinner appointments,
interviews, meetings with the label, and much, much
more.

Then they start their tour. A typical day on tour can
start very early in the morning with radio or television
appearances, and that can go on all day. In fact, they
are sometimes required to do so many interviews that
their voices start to break up, and they still have to sing
that night! They have to eat, but usually they have lunch
appointments with some bigwig or radio personality
in that town. They may have to stop and do an in-store
or two at local record stores. They may have to make
appearances at any number of events and make lots of
phone calls to people they didn’t have time to meet with,
etc., etc.

Next they have sound check, and then maybe a
“business” dinner with more VIPs, before the show.
After the show they have a couple of hours of meet-and-
greets with their fans and others. Then they get back on
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the bus, go to the next city, and the entire process starts
all over. This is repeated for the next record, and the one
after that, and so on, unless they somehow don’t break
the first record big and they get dropped by their label.

If you are a songwriter and you want to write the
next big hit or even the next standard, you need to get a
publishing deal. You will be required to turn in at least
12 songs a year as a minimum commitment, and every
single song has to be acceptable to the publisher. They
can’t be some songs that you just throw together to meet
the terms of your contract. After all, aren’t you trying
to write hits? Isn’t that what your publisher is expecting
from you? You will have to be writing all the time.

Furthermore, where are you going to get all those
ideas? I know a number of songwriters who write over
100 songs a year just to meet their minimum writing
commitment. They have extremely long days, making it
to all of their writing appointments and demo sessions.
After that, they go out and hit writers’ nights, music
business functions, and all the happening restaurants
and bars. In short, when they’re not writing, they’re
constantly networking to get their songs cut. I know a lot
of writers who were able to get their own cuts for their
number-one hits, even though they were in a publishing

deal.

A publishing deal gives you a lot of financial help
and other resources, but that doesn’t mean these writers
rely on their publisher to pitch all of their songs or to get
them cuts. In fact, just because you are writing all the
time to get that next cut and hopefully that next num-
ber-one hit, don’t think you can rest on your laurels and
your publisher will get you the next cut. You have to get
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out there and meet people, see the new up-and-coming
artists who can record your songs, and establish relation-
ships with artists, managers, and the like. To achieve
any measure of success, you have to keep your name out
there as long as you possibly can!

In order to keep getting ideas for so many songs
and keep that well of creativity flowing, songwriters
have to read constantly. They read books, magazines,
newspapers, and just about anything else they can.
Almost all of my most successful friends, no matter what
field they are in, read several books a month. They make
time for reading before going to bed, or when there is
other downtime during travel. The good writers, the pro
writers, are usually very well read. Reading will help you
keep that creative well from drying up, and books are
free and plentiful at the public library.

If you are an engineer, producer, studio owner, or all
three, your day will start out with studio sessions very
early in the morning that can often last long into the
night. There are plenty of engineers out there, and the
competition is stiff. If you are in demand, you will be
extremely busy, moving from project to project. If you
are lucky, you may be the house engineer and get to work
on a bunch of different projects. However, if you are not
busy, you have to keep your name out there and con-
stantly look for that next project.

Also, you should keep in mind that even if you're
popular now, someday you may not be in demand. Your
gig may only last for a few weeks, so you had better
keep working the phones and going out to meet the new
bands and their management teams, who may be look-
ing for an engineer for their next project.
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If you are a producer, you have to keep your name
out there and constantly look for the next act that will
make your career. You have to spend an inordinate
amount of time in pitch meetings and a host of other
appointments, and you have to go out all the time to
“check your traps.” That is, you need to make sure that
you are on the tip of everyone’s tongues when they are
looking for a producer for that next hit project.

As for studios, there are tons of them out there. To
keep ahead of studio payments for the latest gear, a stu-
dio has to block out as much time as possible. This can
often mean keeping the studio booked day and night. In
fact, if a studio is going to keep up with all the latest and
greatest expensive gear, it can’t afford to be idle for any
time at all.

Obviously, with so much to do and so little time, it
helps to be extremely organized. Even that takes time!
Getting and staying organized increases efficiency, but it
takes planning and lots and lots of precious time.

There is no substitute for organization. In fact, if you

are not organized you will never be able to keep up with
all of the tasks you need to attend to on the road to
success. The day is just not long enough, and days turn
into weeks, weeks into months, and next thing you know
the year is gone. If you can’t maximize the use of your
time and be able to keep up with everything you need

to do, you will inevitably fall behind or, worse, end up
sacrificing the quality of your work just to make your
deadlines.
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DAY TO DAY

Getting in the habit of being extremely organized will
reap big benefits in the long run. Remember when I told
you to write down all your information in Chapter 3,
“Making a Business Plan”? This will help you get your
day-to-day stuff accomplished in a much more efficient
manner. Keep a punch list of all the things that you have
to do each day. That way you can look at the tasks that
need to be accomplished instead of keeping them all

in your head. Take care of the most important things
first, and then move on to other tasks. All the while,
keep referring to your list to make sure that you are not
wasting any time by forgetting something or getting
sidetracked.

I usually carry around a pen and 3x5 note cards so |
don’t have to keep my dayplanner with me everywhere I
go. When my next great idea comes to me, or some other
task that may have slipped my mind, I write it down.
Later I transfer it to my dayplanner, my song notes, my
computer, or wherever they need to go.

Another really handy device is a small cassette
recorder. I keep one in my car and one next to my bed, in
case | have an epiphany while I'm driving down the road
or just before I fall asleep. This way I don’t let that great
idea slip by, but I don’t cause a wreck trying to write
while driving. Also, I can’t tell you how many times I've
been able to see things more clearly right before I fall
asleep. When it’s dark and very quiet, that’s when I come
up with a solution to a problem or have some great idea
just appear to me. If I don’t get it down right then and
there, in the morning I'll remember that I had a great
idea, but I won’t be able to remember what it was!
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Each night I go through all of my notes and listen to
my cassette recorder to make sure that 'm completely
organized and everything is in its place. That way when
I get up in the morning, all I have to do is get the coffee
on, look at my schedule, and get to work. By figuring out
my next move before I even go to bed, I am much more
efficient in the morning and don’t have to sit around
thinking about what I need to do next.

WEEK TO WEEK

Once you start keeping track of what you need to do
from day to day;, it’s easy to start keeping track of what’s
happening week to week. And you will be amazed at how
quickly the time will pass, especially as you get older.

By tracking what’s going on from week to week, you can
be much more efficient with your time. Plan out which
activities or duties should come first and what can be left
for later on. It’s all about economy of motion. This was
taught to me by a surgeon who seemed slow compared to
all of the young doctors around him. But he was actually
quicker than all of them put together, because he had
planned out exactly what he was going to do and never
wasted a single step. Furthermore, he never had to repeat
any process due to sloppy work, because he did it right
the first time! If you’re going to do something, why not
do it right and get it out of the way once and for all?

MONTH TO MONTH

This is not much different than day-to-day or week-to-
week planning. The only difference is that you don’t have
to plan menial tasks and other simple things. By keeping
a weekly/monthly calendar of the very important things
you need to accomplish, you won’t forget about that
important meeting because it’s booked a month or so in
advance.
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Furthermore, if you keep a monthly schedule, you
can look back at the end of the year to see how you've
progressed and how efficiently you've used your time.
The more data you have written down, the more data
you can analyze, and that is a good thing. You will get
a feeling of accomplishment when you look at your
monthly calendar to see all of the things that you man-
aged to get done. Also, analyzing monthly data will make
you much more prepared to look at quarterly data that
may be required for your business plan or personal goals.

Finally, if you are in a sole proprietorship and work
for yourself, you need to pay your taxes quarterly in
advance, so it just makes good sense to keep up from
month to month.

YEAR TO YEAR

You will be surprised at how quickly a year can pass
when you are really busy working. So be prepared for
each of your year-to-year business goals. You have to file
taxes yearly, so make sure you plan for that. If you split
up your tax work into quarters, you will have less work
to do at year’s end. You may have a lease that’s up in a
year that you don’t want to lose, so speak with your land-
lord to see if you can renew it. You may have corporate
papers that must be filed, annual dues for memberships,
and any number of business tasks. If you know that these
expenses are coming up, you can plan for them and
come up with the cash. I realize that most of this is just
plain old common sense, but you would be surprised
how many people forget about these simple steps, only to
have them come back to haunt them. If you write down
these important things and keep that information orga-
nized, you are much less likely to forget about it. When
you are very busy, it’s easy to get distracted.
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Furthermore, if you write things down but then
forget where you put your notes, you are going to be
in trouble. So get organized, and keep up with it every
day. You will be very glad you did. No more last-minute
scrambling just to take care of stuff that could have been
done a year ago! Never put off until tomorrow what you
can get done today.

Look to the Future to Keep Working
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If you’ve been in the music business for very long, you
know that many jobs are transient at best. In fact, most
jobs as a musician only last for a day or a week. You may
be lucky enough to work for a music company, or in
some field where you are guaranteed to have a full-time
job with lots of job security. But even then, the turnover
at record labels and other jobs in the music business is
incredible.

So I suggest that you continually book jobs or gigs
as far into the future as you possibly can. If you have
a permanent job, always be looking for that next best
thing, and never assume that your job will last forever.
Be prepared, and keep your options open. Otherwise,
you may find yourself out of work and out of money.

As far as booking is concerned, most places book
their calendars as far in advance as they can. That’s one
less thing they have to deal with, because finding a good
band on short notice can be a daunting task. So always
make sure to fill up your calendar with gigs. If you are
turned down for a gig, don’t burn that bridge. Let them
know that they can always call you if someone cancels
a show. If you're offered somebody else’s cancelled gig
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but you're already booked, you can try to get one of
your friends to cover it. Remember, the more you help
out other people, the more likely that they will help you
later on.

Go to Where the Action Is

When you're starting out in any business, you should
move to where the business is happening. I once wrote
an article for Gibson Guitar magazine about this very
subject. If you want to make it in Nashville, you have to
get in line behind everyone else who’s moved there. If
you want a record deal or a full-time job in the music
business, nobody’s going to come knocking on your
door.

That means moving to a major metropolitan area
with a lot of opportunities. Of course, if you are in a
band, you may not be able to afford to move the whole
band to a big city. But think about this: It’s rare for a
band to get discovered playing at a club in some small
town, because record company executives tend to look
for talent in big cities. Of course, there are talent scouts
out there looking for acts all the time. But you never
know if they are going to be in a town on the exact night
that you are playing there or if you are having one of
your best nights.

You have to pay to play and be present to win....

123



Chapter 5 Useful Tips

Do Your Homework

124

Let’s say you've decided to really pursue a career in the
music business, and you've moved to where the action

is. Now you need to do your homework. This is so
important, but so many people miss it. They think that
someone is just going to realize how great they are, come
knock on their door, and give them a deal, but that’s not
going to happen. Once you decide you're going to be a
songwriter, musician, or whatever, you have to seek out
your own opportunities.

If you are looking to get some kind of recording or
writing deal, make a list of every record label and pub-
lishing company you are interested in. Find out the key
players at those companies, as well as all of the acts and
writers they’ve signed. If your act is similar to another
act on that label, it’s doubtful that they will sign you, so
focus your energy somewhere else. If you're looking for
a publishing deal, seek out the other writers at the com-
pany and get to know them. Remember, they will not
knock on your door.

Be persistent, but be patient. Don’t expect anybody to
just offer you a deal out of the gate. Take your time and
get to know the right people. Remember, they already
have a gig, and they see folks every day who are trying
to get a deal. Don’t expect too much too quick. Success
takes time.

Join as many organizations as you possibly can,
and get to know people in those organizations. (For
a list of organizations you might wish to join, refer to
Chapter 17.) Attend a lot of functions, and you will
find out who is doing what. Again, I can’t stress enough



The Truth About the Music Business: A Grassroots Business and Legal Guide

the importance of doing your homework. Find out

who works at which label and what their jobs are. This
information is readily available and free if you do your
homework. It can really help break the ice when you
meet these folks. You can compliment them on their
recent accomplishments, ask questions about their jobs,
and make them feel like it’s not about you but about
them. Find out if they have families or hobbies, and ask
about them. The more you can get people to talk about
themselves, the more they’ll like you. Everybody likes
to be complimented and made to feel important. It’s a
win-win situation that’s the cornerstone to good business
practices. Truly successful people are great at this.

Finally, if you are no good at remembering names,
you had better practice and get good at it. For instance,
when you meet someone, always repeat his name back to
him. “It’s nice to meet you, Mr. Big.” Use word associa-
tion or other mnemonic devices to remember his name
and where he works. I've seen people who are exception-
ally good at this, and one of them is Garth Brooks. He
can walk into a room and remember everyone’s name,
which goes a long way to ingratiating himself with peo-
ple. 'm sure that this played a strong role in his success.

Make Yourself Memorable

If you keep in mind how valuable other people’s time is,
you will ingratiate yourself with them and make yourself
more memorable. There are a number of things that you
can do to achieve this.
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BE GRATEFUL

Get a box of plain and simple “Thank You” cards, and
handwrite notes on the inside to thank people for their
time. After you have a meeting with someone important
or they do anything at all for you, send a simple thank
you note. It only takes a little time to write a few words
like, “T appreciate you meeting with me, because I know
how important your time is. I look forward to seeing you
again!” No matter how high up the food chain people
are, they still like to feel appreciated.

When you send a thank you note, try to stay away
from mentioning any business, because it’s supposed to
be personal. It’s about showing your appreciation when
someone has done you a favor.

You should also think about buying some cheap
blank notes to send to people. If you meet somebody
and he gives you his card, write a little note like, “Nice
to meet you. I look forward to speaking with you again
soon.” This shows that you are willing to take time out of
your day to do something nice for someone else.

I can’t tell you how many times I have had people in
my office who were only concerned about getting what
they could out of me. They didn’t even realize that I was
giving them some of my time, and that they didn’t have
to break out the old checkbook and actually pay me.
The few hopefuls who thanked me for my time were the
ones who stood out. What harm does a “thank you” do?
People remember that stuff, and a thoughtful note never
looks contrite or calculated. Nor is it ever unwanted
amongst the pile of bills and such that comes through
the mail every single day. If you spend 50 cents on a card
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and a postage stamp, you will make yourself memorable
to those who are in a position to help you out.

Another good idea is to send out Christmas cards
to people you have a fairly good relationship with. This
simple gesture is a good way to keep yourself in the
minds of the people who are important to you, and it’s
usually appreciated. Also remember that the people who
make decisions about record deals often get started at the
first of the year.

Finally, if somebody goes out of his way to help you
out, send him a simple present. It doesn’t have to be
expensive, but you can bet that it will be appreciated.

It can be a local trinket such as a coffee mug from your
state or anything that is somewhat personal such as a
handmade item or a t-shirt. A subscription to a magazine
is also a great idea. That person will be reminded of your
gift 12 times a year, and it’ll cost you less than $20.00.
This will make you a lot more memorable than the rest
of the folks who think they actually deserve an important
person’s time.

BE PROFESSIONAL

Be a business professional by being on time, courteous,
and grateful, and by using all of these tools and more.
People in the recording industry act like they’re in it for
the love of music, but it’s all about making a buck. Sure,
they do love music, but love doesn’t pay the bills. Look
for the win-win situation in all your business dealings,
so that both parties walk away happy. Always remember
that anyone who is in a position to pay you money wants
all he can get for his buck. If you know how he makes
money, you're going to have an advantage over everyone
else who’s trying to get a deal.
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Of course, there are lots of artists and writers who
don’t do any of this and still are very successful. But I've
met thousands of people in this business, and most of
the ones who make it use every possible angle to realize
their dreams of success.

CHECK YOUR EGO AT THE DOOR

I’ve seen all types of people come and go, and musicians
are my favorite type of people to be around. They’re
creative and funny, and we have something very much
in common: music. But musicians are notorious for
their egos. I guess it’s kind or hard not to have a huge
yet fragile ego if you lay your heart out in front of lots of
people. When you're trying to get a deal, check that ego
at the door. I've had quite a few clients who had a good
shot at getting a deal, but ended up blowing it by putting
out too much attitude.

Here’s a story: A really talented artist had managed
to get a meeting with the head of a major label for the
final negotiations of a contract. The label head asked if
the artist was willing to wear a hat, and the artist said he
was not going to be a hat act. The label head promptly
thanked the artist for coming and ushered him out the
door. The artist never heard back from the label again.
He’s probably selling guitar strings at some music store
or playing gigs at a local bar.

What the artist didn’t get was that the label wasn’t
going to force him wear a hat. In fact, it wasn’t about the
hat at all. It was about the artist being open to sugges-
tions and easy to work with. Most companies don’t want
to deal with people who aren’t willing to listen to advice.
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Get Business Cards

BE A TEAM PLAYER

Be open to criticism, be ready for direction, be com-
pletely honest about your willingness to change, be open
to new and different ideas... in other words, be a team
player. If you are going to work with a major publisher
or label, a whole lot of people are going to have a great
deal to say about which direction you should take. That
doesn’t mean you have to become a puppet, but you need
to be willing to compromise. Major companies want to
mold talent into what will be the most marketable, and
therefore the most profitable. So keep in mind that it’s
not just about you, it’s about you and the company using
your talent and your music in the best possible way.

As soon as possible, you need to get some business cards.
This is just one small tool that tells people you are seri-
ous about your business. Whether it’s simple and clean
or very graphically oriented and cool-looking, be ready
at all times to pop it out. It’s your calling card. Napkins
are best used for writing songs or other ideas, not your
contact information. Even though many people will just
lose your card or throw it away, that shouldn’t stop you
from giving it to them.

Make sure to include all of your contact informa-
tion. If you are just starting out in the business, the
more ways you give people to contact you, the better.
Pager numbers, cell phones, Web site addresses, and e-
mail addresses are all really good ideas. The last thing
you want is to hear about missing an opportunity just
because someone couldn’t get in touch with you.
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Of course, if you don’t want to be bothered at certain
numbers or places, you can get social cards printed. They
can contain just your name and an e-mail address you
have set up so that people won’t be able to contact you in
any other way. You're filtering who can contact you, and
you can choose whether or not to get back to them. You
don’t want to give out your address to someone you don’t
know anything about. There are a lot of people in the
music business who are trying to take advantage of the
unsuspecting.

Put Together a Professional Promo Kit
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Your promo kit is critical when you are trying to get a
deal, so make sure you spend enough time and money on
it. In many cases, your promotional package will be your
first impression to someone in the music industry, so it
has to be as professional as possible. Take into account
that whoever is viewing your package has seen hundreds,
if not thousands, of promo kits. So don’t expect to wow
them with a huge package that proves you're the greatest
thing since sliced bread. Keep it simple, lean, and clean.
You really only need a short biography, a good picture,
an example of your music, and maybe some sort of press
information.

Put all of that in a nice binder that can be kept
together easily, and make sure that your name, address,
phone, and other contact information are printed on
everything that will be removed from the package,
including the cassette case and the cassette, or the CD
case and the CD. I've received lots of packages, and
sometimes I've lost the CD cover but had the CD, or vice
versa. Even if I thought the music was great, sometimes I
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couldn’t get in touch with the artist because there was no
contact information on the CD.

You should also have your material copyrighted
before you send anything to anyone. I'm not talking
about a “poor man’s copyright” (mailing a copy of a
song back to yourself), but an actual copyright Form PA
from the Library of Congress. If you are sending actual
masters, you may want to consider an SR copyright as
well. (For more information about Form PA and SR, see
Chapter 6, “Intellectual Property.”)

Also remember that you may have to send out hun-
dreds of these packages, and some will just be tossed
aside. Don’t spend too much money on them.

If you’d like the recipients to return your materials if
they’re not interested, make sure they have a return pol-
icy. If they do, include a self-addressed stamped envelope
with your submission. Some people would send mate-
rial to my law office, and not only did they expect me to
spend my time reviewing their package for free, but they
actually expected me to return their materials to them
at my expense! This was inconsiderate of my time and
money. I apologize to any prospective clients who may
have done that, but I wasn’t about to incur costs on their
behalf with absolutely no hope of any return.

I always reviewed the material when I had the time,
and if the act was good enough, I would write them or
call them back. I received a lot of material every day, and
99% of it was not commercially exploitable enough for
me to put my name behind it. Some firms or music com-
panies might correspond with you for free and consider
it a cost of business, but I feel that you should be much
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more considerate of other people’s time and money.
Remember, you are the one who’s asking for something,
so please don’t expect people to go out of their way to
help you. Make it easy on them.

Your biography should be short and simple. It should
include a brief description of your experience in the
music industry, and maybe some personal history, such
as your age and where you are from. Stay away from
hyperbole or overstating your ability. Don’t use language
such as “the greatest singer you've ever heard,” “the best
act in the country,” or “the most phenomenal musician
alive today.” Be humble. Your music will speak volumes
about your talent. (Besides, it can be a real turnoff to
hear someone talk about how great he is, when in fact he
has a whole lot more work to do.) Let the listeners make
up their own minds about your abilities. If you put your-
self in front of the right people, they’ll know whether
your music is right for their needs. If you say that you
are “the most incredible musician ever” or some other
hyperbole, you will end up being the office joke of the
day.

Don’t include all of the places that you have played
or other irrelevant information. Nobody really cares if
you've played the best bar in your town. If you have any
press from a newspaper or other reputable publication,
you can include that. But don’t overdo it. If your music
is good enough, the record label will handle your entire
public relations and other matters, and your promo kit
will no longer have any significance whatsoever.

As for your picture, try to get a professional pho-
tographer so that you will be seen in the best possible
light (no pun intended) and at the best angle. A picture
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is worth a thousand words, and a bad picture will speak
volumes about your professionalism. One 8x10 color or
black and white picture will suffice. If anyone requests
more pictures, you can send them later. Remember, it’s a
numbers game, and you may have to send out hundreds
of packages over a period of years. Sending one photo
will help keep your costs low and won’t waste valuable
photographs that could be used for other packages.

The most important thing is the music you submit.
That’s the truest representation of your work. The better
your music sounds, the more likely you are to get a deal.
Take some of the music you've recorded and play it on
your favorite stereo system, in your car, or wherever you
listen to music the most. Then listen to some recordings
that have been done professionally or that you've heard
on the radio. Do they have a similar sound quality—not
just the singing and musicianship, but the quality of the
recording? If not, the recipient will definitely take that
into consideration. Sending the best-quality recordings is
going to increase your odds of impressing someone.

Think about who is going to receive your package,
and then plan accordingly. Are you a songwriter who has
no interest in an artist deal, but is only trying to get a
publishing deal? Include your best songs, performed by
the best singer you can find and recorded at the highest
quality possible. You may even want to include samples
of all your work, as well as copies of your lyrics and any
pertinent information about copyright and co-writers’
credits.

Also consider whether you should send just a

guitar/vocal or keyboard/vocal recording, because some
people won’t want to hear a heavily produced version of
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your song. They sometimes prefer to have a stripped-
down version so that they can use their own experience
and imagination to envision the song’s potential. If

you already know your stuff is going to be heard by a
particular person, it may be best to ask what he prefers.
Does he want full-blown demonstration recordings,
simple guitar/vocals, or both? Always be ready to provide
him with what he is asking for. This is not only a time
saver, but very professional.

If you are going for an artist deal, you only want to
send three songs that are the best representation of your
music. It’s a good idea to include a ballad, a mid-tempo
song, and an up-tempo song. Anything more is asking
too much of the person receiving your package. Trust
me, if he likes what he hears, he’ll get in touch with you
soon to ask for more.

Having more material ready to go is also a great
idea. I can’t tell you how many times I've had clients
with good material and the person that I was pitching to
asked for more. If the client didn’t have more material
right then, the contact would lose interest as he waited
for more material to be produced. This is not a good
idea.

If you meet with someone in person, don’t expect
him to listen to all of your material at once. These people
listen to music all day long, and they may not be in the
best of moods. They may have other pressing matters to
attend to. If they want to hear more, they’ll ask you. But
if you put them on the spot and they feel like they are
being forced to hear your stuff, they won’t take it very
well. Most likely, you won’t ever get a meeting with them
again.
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What Was | Looking For?

I’ve received hundreds, if not thousands, of promotional
packages from all sorts of people trying to get a deal.
These people were savvy enough to know that an enter-
tainment lawyer or a reputable manager was the only
way they were going to get their foot in the door. So, you
might like to know what I was looking for when people
asked me to help them get a deal.

QUALITY PRODUCT

I've had enough experience as a musician to know what
it takes to make a living, get a gig, or attract someone’s
attention in the music industry. I also have plenty of
experience in seeing how many opinions there are about
“good” music. Early on, I realized that the music I liked
and the music that ended up on the radio were not
always the same thing. Therefore, when I began practic-
ing entertainment law, I had to take an objective look at
music. Getting someone a deal wasn’t always about what
I thought was good music. It was more about what was
commercially exploitable.

So, the first thing I looked for was quality product.
To the record labels, publishing companies, etc., musical
talent is really just a product, a commodity—a widget,
if you like. Therefore, I was always looking for an act
or writer who was a total package, someone who labels
or publishers could mold into something commercially
exploitable. This meant my clients had to have not only
talent, but depth of material and versatility. They also
had to have a good attitude and be a team player.
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DEPTH OF MATERIAL

One of the most important things I looked for when
clients wanted me to pitch them for a major recording or
publishing deal was depth of material. No matter how
good their songs were, if there was any interest at all, I
usually heard, “This is really good, but what else do you
have?” If a writer has only a few good songs, he is less
likely to get a publishing deal. In many cases, the pub-
lisher wants the writer’s prior compositions as part of the
publishing deal. The more depth of material the writer
has before entering into a publishing deal, the more
confidence the publisher will have of the writer’s ability
to turn in commercially exploitable material during the
term of the publishing contract.

If you are looking for an artist deal or your band
wants a record deal, you should have two to three
albums’ worth of material either recorded (demos, at
least) or ready to record. This doesn’t mean a couple of
really good songs and 20 mediocre ones. You need at
least enough for the record company to choose up to two
full CDs of material. Record companies can go through
thousands of songs just to find one that is right for a
particular artist.

If you are lucky enough to get your first record deal,
you will most likely be offered a “one and six” deal. This
means you're guaranteed that the record company will
put out one record with you, and then if they want to
continue, they have the option to put out six more. If
your first record is successful, you will have to top it with
new material, which you’ll need to come up with while
you’re touring in support of your first record. Depending
on the timing and the record company’s needs, your
deadline could come pretty quickly. That’s a lot of
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Using a Computer

pressure. If you don’t come through with a really good
record, you could fall prey to the sophomore jinx. Your
second record will be less than memorable, and you will
end up getting dropped like a hot potato. Then you will
have to go back to the rank and file of all other artists
out there without a record deal. If you're really lucky, you
may get signed by another label, but that almost never
happens.

On the other hand, if you have enough material for
two really strong albums right out of the gate, you won’t
have to worry about the sophomore jinx, and you will
have even more time to come up with your third record.
Furthermore, if you have enough really strong material
for at least two to three CDs, you may be able to negoti-
ate a “two and six” deal, which guarantees that the label
will put out two records for you.

If you don’t have a computer, you really should get one.
It will help with most of the tasks that are suggested in
this book. You don’t have to spend tons of money on a
brand new one. You can get a used computer from one
of your friends or a business that buys new ones regu-
larly and really cheap. A used machine should have most
of the software and other stuff that you’ll need already
installed.

I discussed getting organized earlier in this chapter,
and I can’t think of any tool that is more suited for the
task. The computer is the most unbelievable tool at your
disposal in the music business. I truly feel sorry for peo-
ple who can’t get over their fear or ignorance of them.
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They’re missing out on the greatest invention since the
wheel.

I use mine for just about everything. I can do all of
my correspondence, bookkeeping, bill paying, songwrit-
ing, music recording and production, graphics work,
Web site design, research, shopping, and so much more
on one little machine. Furthermore, since I have several
computers hooked to my LAN (local area network), I
can delegate which machines do certain tasks. That way
I never have to wait for one computer to finish a certain
task while I move on to another, which just increases
my efficiency. I can’t imagine being nearly as productive
without a computer or two.

Lastly, there are some very simple tenets that can be your
keys to success and happiness.

Always think about how the things you do and say
will affect other people. How you act and what you say
can come back to haunt you. Be very careful, because
you never know who is aligned with who. The music
business is a tight-knit bunch of people who eventu-
ally run into each other. Be the person who’s fun to be
around, not the prima donna who nobody can stand.

Be supportive of others who attain success. Don’t be
jealous. There’s enough success to go around, and they
just might be willing to share. Remember the Golden
Rule: Do unto others as you would have them do unto
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you. If you’re only concerned with your own interests,
you probably won’t get very far. People enjoy doing busi-
ness with others who are a pleasure to work with. Don’t
be the one who ruins it for everyone.

“Expect success and you may never attain it. Prepare
for success and you’ll be ahead of the game.”—Durphy
Doucette

Finally, think about how you’ll handle success if it
happens. It’s really easy to get caught up in the bright
lights of the big city and forget about who you really are
and what’s important to you. Keep yourself grounded
and remember where you came from. Never forget about
all the people who have helped you climb the mountain
of success. If you do, you will meet them again on your
way back down.

When you lose sight of the reasons you did some-
thing in the first place, it’s no longer fun. It’s work. And
when work isn’t fun anymore, you’d be better off doing
something else. If you're in the music business for any
reason other than your love of music, maybe you should
move on.

Lastly, if you really want to make a small fortune in
the music business, start off with a large one. This is a
tough business, and fortunes have been lost time and
time again.

139



Chapter 5

Summary

140

Useful Tips

If you follow most of these simple guidelines, you will
get organized, do your homework, make yourself more
memorable, and be totally prepared for whatever comes
next.

Suggested reading:

> The Greatest Salesman in the World by Og
Mandino

> Music, Money, and Success by Jeft and Todd Brabec

> All trade magazines about the music business



CHAPTER 6

Intellectual Property

“Protecting your rights....”

One could generally say that intellectual property law

is the law behind protecting the work product of one’s
imagination or mind. But it doesn’t just stop there.

Not only does intellectual property cover copyright,
trademark, and patents, but it also covers publicity and
privacy rights, as well as trade secrets. One thing that is
for sure is that intellectual property is one of the most
important areas of the law that musicians, songwriters,
artists, and others in the entertainment industry should
understand. At the very least, a cursory knowledge of
the law in this area can be a real asset and can actually
help to prevent a lot of potential problems that can arise
throughout one’s career.

Unfortunately, learning all of the intricacies of intel-
lectual property law can be quite difficult. Furthermore,
intellectual property is the field of the law that I feel is
the least understood by most general practitioners, and
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in some cases even less by the courts that sometimes
hear these issues.

Finding a lawyer in Anytown, U.S.A., who really
knows very much about intellectual property can be
pretty hard, if not impossible. You will most likely have
to find an intellectual property lawyer in the larger cities
where there are federal courts. Fortunately, most intel-
lectual property issues involve matters that are a federal
question and thus must be heard only by a federal court.
A federal question is an issue of law that is governed
solely by federal legislation and statutes. But that does
not mean that some state courts and judges won’t have
jurisdiction over intellectual property issues, because
most states have some sort of intellectual property laws
on the books, and some issues such as privacy must be
heard by a state court only.

The good news is that for the most part, there are
only a few general principles that you should be familiar
with to make sure that you are able to protect yourself
and your intellectual property. Also, in most cases, filing
for intellectual property protection is something that you
can do yourself, or in instances of publicity or privacy
rights, you don’t have to file for protection because you
are protected automatically by law.

The three main branches of intellectual property
are copyrights, trademarks, and patents. But there are
also related areas such as trade secrets, publicity rights,
and privacy rights that should be considered as well and
will be discussed later in this chapter. But first, let’s take
a look at copyrights. We will discuss who they protect,
what they protect, and how, because copyrights are the
cornerstone of the music industry. However, be aware
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that all of the areas of intellectual property are definitely
worthy of an entire book or even books for that matter.
In fact, there are thousands of books out there on each
subject, but the goal here is to boil a lot of that down into
something that is easier to read and understand. To that
end, this discussion is designed the hit the bullet points
and to give you a basic understanding of the general
principles involved.

Copyright law is designed to protect the creator of works
such as songs, recorded music, writing, drawings, paint-
ings, sculptures, and a host of other expressions of ideas.
It is very important to understand this concept, so |

will repeat it : Copyright is designed to protect the creator
of the works. In the beginning of this great country, the
framers of the Constitution created the right to copy-
right to protect the originators of works. But they were
also concerned about the general public having access

to these works, such as books, which were the main
subject of the original copyright act, so that the general
populace would be encouraged to read and to learn. That
is why they limited the right to copyright to 14 years.
However, they also provided for the right to extend the
life of the copyright to a longer period by application.
But there was still a limit so that publishers and owners
of copyrights didn’t end up with a monopoly over vital
information.

As time has gone by, more and more expressions of
ideas have come into the marketplace, and therefore the
number of public domain works has increased as origi-
nal copyrights expire. Therefore, with so many works
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available to the public, the laws have changed to reflect
the state of the intellectual property world today. To add
more protection to copyright owners, the legislature has
extended the life of copyright to the life of the creator
plus 70 years, for a number of reasons. What is impor-
tant to know is that copyright protection won’t change
without new legislation, and to keep up with that, all you
have to do is keep an eye on new copyright laws and how
they will affect you.

International Copyright
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There are a number of treaties to which the United States
is a member or signatory party that can greatly affect
your music career. The General Agreement on Tariffs
and Trade (GATT), the World Trade Organization
(WTO), and many more affect international business
and finance, and there are many treaties that cover pro-
tection of intellectual property and copyrights. The main
one that covers intellectual property rights is the Berne
Convention for the Protection of Literary and Artistic
Works. The World Intellectual Property Organization
(WIPO) administers the Berne Convention along with
the Rome Convention (the International Convention for
the Protection of Performers, Producers of Phonograms,
and Broadcasting Organizations). There is also the
Universal Copyright Convention (UCC), and of course
there are many more, but each of these treaties is very
difficult to understand due to the nature of the subject
matter, and the fact that each country has different laws
and interpretations of the same laws. Suffice it to say that
understanding these treaties and how they are covered

is best left to professionals, unless you just happen to be
interested in that field. However, I can assure you that
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if your music or other intellectual property happens

to be good enough to be marketed to the international
community, and you happen to have any success in this
regard, suffice it to say that you will be able to afford the
proper representation to guide you through this maze of
law that has developed country by country.

Section 102 (a) of the Copyright Act states that copyright
is available to the following: “Original works of author-
ship fixed in any tangible medium of expression, now

or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly
or with the aid of a machine or device.”

Section 102 (a) further provides that the following
works can be copyrighted: “Literary works; musical
works; sound recordings; dramatic works; motion pic-
tures and other audiovisual works; pantomimes and
choreographic works; pictorial, graphic and sculptural
works; and architectural works.

For anything to be eligible for copyright protection,
there are three basic requirements: originality, expression,
and fixation. Originality can be somewhat confusing
because there are so many ideas floating around, but
that doesn’t mean that these ideas are copyrightable.
Furthermore, the real crux of creativity is usually taking
someone else’s basic idea or perhaps style and making
it your own and in your own way. After all, don’t most
musicians start out by learning cover songs? Pretty
much. Don’t most artists sound somewhat similar to
some other artist? Yes, critics make these comparisons
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all the time. Isn’t it possible that the original artist was
a major influence to the sound-alike artist? You bet!
Does that make the sound-alike unoriginal? Of course
it doesn’t, and it certainly doesn’t pursuant to the
copyright code. Perhaps you've heard the old expression
in songwriting that “amateurs borrow and professionals
steal.”

Be that as it may, this leads us to expression, which
requires that you can’t just have an idea, but you must
express it. This is pretty much self-explanatory. You can’t
just think it, but you must put the idea down in some
tangible medium such as sheet music, a work tape, or
something that allows someone to see or hear your work.
And this leads us to fixation. Fixation just means that
you must express your idea in a tangible medium so that
others may listen to it, view it, read it, etc. So if you think
about the basics, all you have to do is come up with an
idea, and then express it some tangible way so that oth-
ers will be able to enjoy it or hate it, because there is no
accounting for taste. That’s a very simplified version,
but you should get the gist and if you are interested in
learning more, I highly suggest that you read more about
it, because copyright is a very fascinating subject! But
again, there are countless books out there on this subject,
and I would rather just hit the main bullet points for our
purposes here.

It is very important to understand that there is a bundle
of rights exclusive to a copyright owner. This bundle of
rights includes the right to reproduce, distribute, and
perform copyrighted material. Furthermore, these rights
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can be exercised by anyone that the creator or original
owner of the copyright authorizes to do so. Usually,

to authorize others to use a copyright, the owner of
the copyright will enter into some type of licensing
agreement. As far as the music industry goes, the most
common types of licenses are performance licenses,
mechanical licenses, synchronization rights, and print
licenses.

Performance licenses are usually granted to radio,
television, concert venues, businesses, and other places
so that they can play your songs publicly. The money
you receive from these licenses is commonly referred to
as a royalty. And we all know what that means: mailbox
money! There are a lot of songwriters out there who
will never have to work again because some songs they
wrote a very long time ago are still raking in the money
due to licensing and exploitation of those copyrights.
In other words, when you hear a song on the radio,
in a club, or some other venue, the performing rights
societies (BMI, ASCAP, and SESAC) have negotiated a
blanket license with that radio station, club, or venue
so that these venues can play your underlying musical
work as recorded music. A blanket license is merely a
flat fee or pro rata fee that is charged by the licensing
organization so that the copyrights in their catalogue
can be performed publicly. The money from these
blanket licenses is collected by the performing rights
societies and paid both to the publishers of the music
and the writers of the underlying musical works who
are members of these societies, based upon a specialized
formula from licensing organization to licensing
organization. That is designed to pay out money to
copyright holders based upon chart positioning, record
sales, and a number of other factors.
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When you go into the grocery store or are on an
elevator and you hear the latest song by a new artist
being covered by an elevator music band, the company
that releases that elevator music is charging money for
that elevator or grocery store to play its music. In turn,
that music company has to pay a royalty to the writer
of the underlying musical work for playing his songs.
Furthermore, since Muzak and similar companies are
creating derivative works, they have to obtain permis-
sion from the copyright owners. (See “Derivative Works”
later in this chapter.) If you are an affiliated member
of one of the licensing organizations as a songwriter,
your performing rights organization will collect those
performance license fees and pay the pro rata share to
the writer and publisher of the songs. Your performing
rights organization will also collect all other perfor-
mance royalties from concert venues, businesses, and
the like, and pay you and/or your publisher based upon
the computation and pay schedule that your performing
rights organizations uses.

Mechanical licenses are granted for the right to
make mechanical reproductions in the form of sound
recordings of the underlying musical work. They are
usually granted to your record company or other artists
so they can reproduce and distribute other versions of
your underlying musical work on CDs, cassettes, and
the like. These companies or individuals that make
copies are required to pay the writer or copyright owner
a percentage of the sale price for each mechanical
copy that they sell. The amount that is due depends
when you make the copies. The publishers and music
industry negotiated a flat rate in 1998, and as of 2004
the rate is 8.5 cents per copy. In 2006, the rate will go
up to 9.21 cents per copy, but the requirement to pay is
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statutory, and unless negotiated again, Congress will set
the rate. Mechanical royalties are due monthly as you
sell CDs, and failure to pay these royalties could cause
any license you may have to be terminated, and worse,
could make you subject to copyright infringement and
all of the problems that can create. (See “Remedies for
Infringement” later in this chapter.)

There is also something called the compulsory
mechanical license that you should be aware of. The
compulsory license was introduced under the 1909
Copyright Act to prevent publishers from having
a monopoly on reproductions of music. The 1976
Copyright Act also made provisions for compulsory
licenses, and the basic premise is that once a song has
been released in a phonograph (or other reproduction),
anyone has the right to reproduce or make a cover
recording of that composition. It also provides that the
copyright owner has the absolute right to control the first
recording of that song. However, after the song has been
released, the copyright owner cannot prevent anyone
else from releasing his or her own version of that song.
It’s important to note here that the compulsory license
only applies to non-dramatic musical works. If you want
to release a cover song, you must obtain a compulsory
license. To do so, you must file a Notice of Intention with
the original copyright owner and with the Copyright
Office. You must also pay the statutory mechanical
royalties as set out previously. However, if you change the
music substantially, that will be considered a derivative
work and you will have to obtain permission from the
copyright owner to do so. (See “Derivative Works” later
in this chapter.)
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It is important to note that many record companies
do not want to have the accounting hassles of having
to pay out money each month to the copyright owners,
as provided for in the Copyright Act for compulsory
licenses. Therefore, they will negotiate a mechanical
license with the copyright owners so that they may make
payments quarterly, and also so that they pay only royal-
ties on actual records sold, and not just records made or
shipped. They may also make provisions for reduced rates
for record clubs or controlled compositions clauses. (For
discussion of controlled composition clauses, see Chapter
9, “Why Sign a Record Deal?”) Finally, many record
companies, publishers, etc., actually use a mechanical
licensing agency to collect mechanicals for them. One
such company is called Harry Fox. Harry Fox collects a
small fee for its services and can make releasing a record
with a number of works from a number of publishers
much easier on the record label, which only has to deal
with Harry Fox to obtain all of the appropriate mechani-
cal licenses. Harry Fox can be found at www.nmpa.org.

Synchronization rights are paid out as a percentage,
but more often as a negotiated license fee for use of
music in television, film, or commercials. It can be
extremely lucrative to have your song placed in these
markets. For instance, the theme music of a very popular
television show can be a tremendous earner for the
songwriter. But even if you have one of your songs played
in the background in a movie, it is still a moneymaker
and can give a tremendous amount of exposure to
your band or your songs. For instance, let’s say that the
actors in the scene are walking down the street past a
bar that has music blasting out of it. Rest assured, that
song has been licensed, or they could not use it without
being made a party to a copyright infringement suit.


www.nmpa.org
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Therefore, any use of your music in film, television,
or commercials will bring you money in the form of
royalties.

Print licenses are obtained for companies that pro-
duce sheet music or songbooks. Most of us musicians
started out practicing with a songbook with the music
and words printed out, so that we could learn the songs.
Even though the chords and music are often changed
from the original version or the tablature is not exactly
perfect, the companies that produce this printed mate-
rial still have to pay a royalty for every copy that they
sell throughout the world. So whenever you see printed
sheet music, lyrics, and chords, they represent money to
the songwriters. It may not be a killing, but you can bet
that it’s still a good deal of money, especially if the song
that is printed is an extremely popular one that is sold to
schools, churches, music stores, and the like.

Of course, there are a lot of other ways that your song
could earn money. If a portion of your song is put on a t-
shirt, you can negotiate a royalty for that. In fact, if your
song or even a portion of your song is used in just about
any medium, you have the right to be paid for it.

Prior to January 1, 1977, there were two types of copy-
rights: common law copyright and statutory copyright.
The common law copyright was what existed with regard
to a work before a copyright was published. However,
determining if something was published was not very
clear. The usual test was whether or not the work was
publicly displayed, and there were many opinions about

151



Chapter 6

152

Intellectual Property

what constituted a public display. Furthermore, if you
published your work without any notice of copyright,
your work immediately fell into the public domain,
which meant that anyone could copy or reproduce your
work without any worry of infringement, and the creator
of the copyright was out of luck should he desire to assess
his rights or ask for protection. Statutory copyright was
granted if the creator put a copyright notice on the work
with a circle C (©), along with the date and the artist's
name, in a reasonably prominent place sufficient to

give others notice of the copyright claim. This afforded
the creator with statutory protection for the life of the
copyright. However, you still have to give notice of the
copyright if you want to assert your statutory rights to
prevent the work from falling under public domain after
publication.

The new law that went into effect in January 1977 did
away with common law copyright. After January 1977,
the minute that you represented a work in a tangible
medium, such as a poem, lyrics, a work tape of a new
song, a finished Web site, a painting, or any other work
of art, you were immediately protected under a statutory
copyright. But statutory protection is not the same as
protection afforded the person who actually files for
copyright protection. If you go to the trouble to register
your copyright with the Library of Congress, and you
should, your registration provides you, the writer, with
three extremely important rights: the right to file suit,
the ability to recover statutory damages, and the right
to ask the court to force the infringing party to pay your
attorneys’ fees if you prevail. Of course, injunctive relief
may also be granted to prevent the proven infringing
party from continuing to infringe on your copyright.
But if you can prove infringement with a registered
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copyright, you can really rake in some damages
depending on the scope of the infringement, and you
will be able to find an attorney to take the case without
having to pay him a ton of money up front, if at all—
especially if the song that you can prove is infringing on
your copyright is actually making good money.

Some people refer to the statutory copyright as the
poor man’s copyright. They also believe that if you mail
a copy of a work to yourself, it somehow protects you
more than just the statutory copyright. But that belief
is quite unfounded. There are a number of reasons
for this. Mailing something to yourself only creates
a presumption that you created the work prior to the
postmark date on the letter. However, that presumption
can be overcome or is subject to rebuttal, thus switching
the burden of proof to the other party, and that is
where it gets tricky. If you are asserting that someone
has infringed upon your work, the burden of proof is
on you to show that your work was created first. What
happens if you only have a mailed copy of your song
as proof of the date of creation? Let’s just assume that
some unscrupulous person has a bunch of letters with an
earlier postmark that he has mailed to himself, and all he
has done is copy your work, either by copying the lyrics
or just performing a similar version of your song onto
a work tape. After that, he inserted his version into the
steamed-open envelope. Now he has alleged proof that
he created their work first. Obviously, he has switched
the burden of proof to you, and you must show that he
has steamed a blank letter open and added your song.
Trying to prove that is very much like proving a negative,
and when it comes to litigation, it doesn’t matter what
you know, only what you can prove. Furthermore,
proving a negative is next to impossible. Therefore, in
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that scenario, there is a good chance that you will lose
your infringement argument and therefore lose your
right to copyright your song.

There is a saying in the legal business: “He who is
first in time is first in right.” This simply means that if
you are making a claim or are headed for litigation, and
you are able to show that you filed your copyright first,
you have done all that you can to protect your work. So it
is always best to file the appropriate copyright before you
decide to send out your work tapes, demos, lead sheets,
lyrics, or any other form of expression on which you
have saved your music, so that you are completely pro-
tected by all facets of copyright law. Failing to take this
simple step could be devastating, and the cost of filing is
small indeed versus the cost of what you will lose in the
end if you do not file for the appropriate copyright.

What Type of Copyright Form Should | Fill Out?

154

There are a number of forms you may need to fill out
and file, along with the appropriate fees, with the Library
of Congress to protect your particular type of work,

but for our purposes here, we should focus on the two
most important for musical works. First, there is the
Form PA. This is what you fill out to protect an underly-
ing musical work. This underlying musical work is the
copyright to a particular song and not the actual record-
ing of the song. In other words, if you play a song onto a
work tape for the purposes of copyrighting the song, you
aren’t copyrighting the actual recording, but rather the
underlying musical work. Form SR is usually reserved
for master recordings, where you want to copyright the
actual sound recording to prevent others from making
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copies of your masters. This type of protection is what
most recording artist and record companies are worried
about. Of course, with the Internet today, a lot of people
are really into downloading or otherwise getting copies
of outtakes, demos, or other non-licensed sound record-
ings of your work. So in some cases, it may be necessary
to protect those types of recording too. The last thing
you want are bad recordings of your songs being passed
around for free.

Of course, there are a number of forms that may
apply to your work, so you want to make sure that you
get the correct one for the protection you are seeking.
Again, please check with the Library of Congress for
more information on the subject.

How to File for Your Copyright

Filing for copyright protection is really pretty
simple. You can download the forms at
www.copyright.gov/forms, or just write to:

Library of Congress

U.S. Copyright Office

101 Independence Avenue S.E.
Washington, D.C. 20559-6000

Or call them at (202) 707-3000. The forms are fairly
self-explanatory, and there are easy instructions to
follow. Once you have received your registration infor-
mation, you are protected for your life plus 70 years.
Again, it’s important to note that a registered copyright
gives you the right to file suit, the ability to recover statu-
tory damages, and the right to ask the court to force the
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infringing party to pay your attorneys’ fees if you prevail
in an infringement suit, as well as the right to injunctive
relief.

If you are concerned about the cost of filing a single
copyright on every single song that you have written,
you should consider filing a collection of your songs as
a compilation work. However, you must meet certain
requirements before you can fill out the Form PA for a
collection of works. First, all of the works in a compila-
tion that you intend to file must be unpublished. Second,
the works must be by the same writer, or that writer must
be have co-written at least part of each song, and the
same party or parties must own all of the rights in the
works and the collection as a whole. You must put the
songs on one CD or other recording, labeled with the
song titles and order, and you must give the compila-
tion of songs a single title, such as My Songs, Volume I,
or whatever you wish, such that the compilation can be
uniquely identified.

But what if you co-wrote your songs? Who owns the
individual copyrights? The established practice among
professional writers is that if there are two writers, they
each own half of the song. If there are three writers, they
each own one-third of the song, and so on. Of course,
you have to take into consideration who among your co-
writers have signed publishing deals, and the nature of
each publishing deal, so that you can discern who will
end up with what portion of the total copyright. (For
more information on publishing deals, please refer to
Chapter 7, “Publishing.”)

Sometimes when two people co-write songs, there
is a lyricist and a music writer. In these instances, who
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owns the music and who owns the lyrics? This comes
up quite a bit because some people are better at writing
words and some are better at writing music. The work
should be considered as a whole if the intent of the writ-
ers is to create one composition. Therefore, both writers
will share in ownership of the copyright. Furthermore,
the lyrics and the music will both be covered under the
same copyright so that nobody can just copy the words
or just the music. Of course, if the song is an instrumen-
tal, it’s copyrighted and owned by all the parties who
contributed to the song.

But what if you and your band co-write a song? This
can get pretty tricky. Just because your bass player, lead
guitarist, keyboard player, or other instrumentalist wrote
their instrumental parts doesn’t mean that they have co-
written the song. If you completely write the lyrics and
the music (chord changes, melody, and structure of the
song) for the underlying musical work before you bring
it to the rest of the band for them to work up their parts,
they are not co-writers. They have just written their parts
and/or arrangements to your song. Unfortunately, this
can cause a serious rift between band members, as his-
tory has shown us. There are several acts out there that
have had a good degree of success, only to find out a year
or more later (the usual time before performance royal-
ties start to roll in and after their initial success) that the
songwriter or main songwriters of the band are mak-
ing more money from the underlying musical works.
You can rest assured that this has caused the breakup of
many a band, but that is just how it is. The actual song-
writers are the ones who are going to get those royalties,
and not the band as a whole. However, if you and your
band decide to co-write a song, each of the band mem-
bers will get writer’s credit. Under the Copyright Act, it
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takes two or more writers to be joint owners, and each
must have the intent to create a joint work that is to be
considered one work as a whole.

Sometimes, you may write a song completely by your-
self or with a co-writer, and yet some folks would like
some of the publishing even though they are not your
publishers. Furthermore, when you get into professional
circles of songwriters, publishers, and producers, you
may find out that someone in a position of power wants
to change some of your lyrics or maybe a melody line or
two. This is sometimes referred to as a word for a third.
This just means that if you co-wrote the song, which

is a very common occurrence, and then the person in

a position of power makes a few changes, he expects

to get one-third of the copyright for his meager input.
Furthermore, if a major producer is going to place your
song with a major artist, it is not uncommon for him to
request part of the publishing rights to the song. Again,
this is discussed in greater detail in Chapter 7.

In some cases, you could be required to sign an
agreement that all of the songs that you write will
automatically become the property of the company for
which you have written the song. This is the case when
you are considered an employee of the company or

you are commissioned to write a song for a particular
entity. Whether or not you are considered an employee
is subject to a number of considerations, such as the skill
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required to do the work, whether or not you use the tools
of the company, whether or not you receive employee
benefits, and the like. However, there are not that many
companies that hire songwriters as employees. The
work-for-hire situation usually applies to patents and not
songs. Therefore, don’t worry about it too much, unless
you are presented with a contract with that language in
it, which you must sign for the work-for-hire provision to
be effective. However, you may see a work-for-hire clause
in a publishing agreement if you are under contract with
a publisher. In this case, you will not be considered to be
an employee because you set your own time and places
to write songs. Furthermore, you are not paid a salary,
but rather an advance against future royalties if any of
your songs are commercially exploited. Most likely, you
will have to assign your publishing interests to your
publisher, who will then own them for the term of the
copyright. (For more information, see Chapter 7.)

Assignment of Copyright

Usually in a publishing deal, you will be asked to assign
all of your rights to your publisher. All songs are broken
up into a division of rights. The music business has,

for reasons of simplicity, adopted the 200% method of
ownership in copyrights. It is the industry standard for
publishing agreements that the publisher ends up with
ownership of the copyright but that you will receive
50% of the proceeds from the publishing deal. This just
means that if you write a song completely by yourself,
you own 100% of the writer’s share, and unless you are
in a publishing deal, you own 100% of the publishing.
If you are in a publishing deal, you will retain your
writer’s share, but your publisher will own 100% of your
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publishing rights. If you co-write a song, you own 50%
of the writer’s and 50% of the publisher’s share, and the
other writer will own the other 100%. Confusing? Pretty
much, but that is how it is done. This method has been
adopted so that if you want to enter into a co-publishing
agreement and retain part of the publishing, you can, or
if someone wants a piece of the publisher’s share, you can
assign that to him. But you will still receive your writer’s
share, unless you have made a transfer of that right too.
However, be advised that no assignment of copyright is
valid unless it is in writing. In most cases, not only will
it be in writing, but also you may be required to have a
notary public attest to your signature for the assignment,
just so that you won’t have any problems in the future
should someone say that he or she didn’t really sign that
particular assignment of copyright. Be that as it may, it is
a good idea to get at least three copies of any assignment:
one for you, one for the transferee, and one for the
copyright registrar.

Congress has tried to protect writers from bad publish-
ing deals, and this is a pretty unique situation, because
when you transfer other property rights, such as selling
land or a car, you can’t terminate the transfer. You're
stuck with the deal you made. But you can with copy-
rights. The reason for this is that Congress understands
the lack of bargaining position that a writer has when
dealing with a publisher. So termination can be made
for a 5-year period after the 35th and before the 41st
year after transfer. There are unique rules for this, so
you had better keep track of the date of transfer, as well
as the date of first publication, and make sure that your
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Derivative Works

successors, heirs, and assigns have notice of this in the
event of your death so that they will know that they can
terminate the transfers and therefore keep 100% of the
copyright and thus 100% of the money from royalties on
those songs. You must give written notice to terminate

a transfer, which can be done 10 years before the date of
termination and up to two years before the termination
date, and you must also send a copy of the notice to the
Copyright Office. It is strongly suggested that you hire
an attorney for this, and if the song is really worth much
money, you will be glad that you have someone to make
sure all of the requirements and procedures are handled
correctly.

The Copyright Act refers to a derivative work as “a
work based upon one or more preexisting works, such
as a translation, musical arrangement, dramatization,
fictionalization, motion picture version, sound record-
ing, art reproduction, abridgment, condensation, or any
other form in which a work may be recast, transformed,
or adapted.”

Simply put, a derivative work is when someone
creates a new work by taking all or portions of an
original work and incorporating it into the new work.
But be advised that there are two requirements for a new
work to be considered a derivative work. First, it must
borrow a good deal from the original work, such that the
borrowing is discernable, and second, it must change or
adapt the work in some fashion. You see this all the time
with the sampling in popular music today. However, you
can’t just create a derivative work without the permission
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of the original copyright holder, and he won’t let it go
cheap. In fact, he may retain the rights to the derivative
work and make even more money off the new song that
you have created. There has been an incredible amount
of litigation over derivative works as more and more
bands are using samples in their songs. So beware! Get
permission first, and try to negotiate the best deal you
can. If you’re really lucky, you may get permission and
not have to pay any royalties, especially if the original
artist doesn’t expect you to make any money off your
song.

Infringement of Copyright

162

One of the calls that I received most often at my law
office was a client who was convinced that someone had
stolen his song. Unfortunately, more often than not,
infringement just wasn’t the case. You have to consider
that there are so many songs out there... somewhere in
the millions, if not hundreds of millions. Furthermore,
it is not uncommon for many people to write about the
same subject matter, and it is very common for people
to come up with the same title. However, titles are not
copyrightable. Finally, since most popular songs fol-
low a similar formula, it is not uncommon for a song

to be very similar to another song. However, to prove

a copyright infringement case, you need to prove two
important facts. First, you must first show that the
infringing party had access to the song, and second, you
must prove substantial similarity.

Unfortunately, proving access can be quite difficult,
unless you are able to come up with witnesses who saw
you hand the song to someone, or if you mailed your
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song return receipt requested. In other words, the party
who intends to prove copyright infringement must be
able to prove, by a preponderance of the evidence in a
civil matter, that the alleged infringing party was able

to get his hands on the song and thus be able to steal or
copy it. Of course, there are a number of ways to prove
access, but you will need pretty strong evidence to meet
the burden of proof, and that can be a very slippery slope
indeed. This is one of the reasons that record labels and
major publishers refuse to receive unsolicited materi-

als. In other words, if you are an unknown writer, or a
publisher with a bunch of unknown writers, and you
just blindly send in your material to a major publisher or
record label, it will send your material back to you with

a huge stamp that says “RETURN UNSOLICITED,” or
just refuse to accept it. If it did accept unsolicited mate-
rial, it would be much easier to prove that it had access to
unreleased songs.

Second, assuming that you can prove access, you
must be able to prove substantial similarity. To do this,
you usually have to hire an expert, who is usually a
musicologist who can give an expert opinion to help
prove substantial similarity. A musicologist is most often
a professor of music or some other similar expert with a
vast knowledge about music (usually a person who has
a doctorate in music) who can say, based upon a reason-
able degree of certainty, that your song is substantially
the same as the song that you claim copied or infringed
upon your work. Unfortunately, substantial similar-
ity is a very difficult burden to prove. The musicologist
will break the song down into very small increments,
including the lyrics and melody, and then break it down
into even smaller increments, so that he can show that
the songs are basically the same, if not note for note and
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word for word the same. So the main thing to under-
stand here is that the burden is on you, as the person
claiming copyright infringement, to prove that the per-
son who has allegedly infringed upon your song actually
had physical access to your song and then copied your
song almost completely verbatim and note for note.

REMEDIES FOR INFRINGEMENT

If you have filed for copyright registration and it is
granted and you can prove that someone has infringed
on your work, you will be entitled to injunctive relief,
compensatory damages, statutory damages, costs, and
attorney’s fees. An injunction is simply a court order that
prevents the infringing party from further infringement.
In short, the court will rule that all infringing activity
should cease immediately. Compensatory damages can
be in the form of actual damages, which is the actual
amount of money that the copyright owner did not
make from the infringement. Damages are calculated

by the fair market value of the goods, or in this case the
music that was sold or misused. Also, you may be able

to recover the profits from the entity that has infringed
upon your copyright. However, you must be able to show
how much of that business’s profits would be directly
attributed to your original work. Proving these damages
can be quite difficult, and you will not receive any
damages for emotional distress even though you may
have felt that you have suffered considerably, because
that is not provided for in the copyright code. If your
actual compensatory damages don’t amount to much,
you can also recover statutory damages. For instance,

if someone were to illegally copy one of your songs

and only sell about 100 copies, your actual damages
would be miniscule and not really even worth filing

suit over. However, statutory damages may be awarded
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depending on the nature of the infringement. In some
cases, the damages could be as high as $150,000 or as
little as $750. Again, that all depends upon the nature
of the infringement, whether or not the infringement
was willful, and the amount of infringement that has
occurred. However, the good news is that you will be
able to afford an attorney to guide you through this
maze of law. Under the Copyright Act, you are entitled
to recover reasonable attorney’s fees as well as all costs
associated with a court case, such as court costs, expert
witness fees, court reporters, transcription costs,
postage, photocopying, etc., if you can prove your case.

STATUTE OF LIMITATIONS

There is a time limit for filing an infringement suit. You
are required under the 1976 Copyright Act to bring suit
within three years of the time that the infringement
should have been discovered. This just means that you
don’t have to file suit within three years, but rather
within three years from the time that the court deter-
mines that you should have discovered the infringement.
Therefore, you don’t have to constantly comb the air-
waves or the Internet to find out if your song is being
infringed upon and file suit immediately. However, to
protect your rights, you should at least make some effort
to do so.

FAIR USE

The Copyright Act has granted persons who do not own
a copyright the right to use a copyrighted work for pur-
poses of criticism, comment, news reporting, teaching,
and research. Of course, this list is not inclusive, because
there are numerous types of fair use, but the gist of the
fair use doctrine is to allow others to use your songs as
long as they are generally not seeking to exploit your
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copyright commercially. (For more info, see Chapter 8,
“Digital Rights.”)

The most important thing that you should under-
stand about all of this copyright information is that you
should file your copyrights with the Library of Congress
if you wish to be completely protected. Failing to do so
could prove to be disastrous. And now, we move on to
protecting your name, which falls under the provisions
of trademark law.

The second most important type of intellectual property
protection for those of us in the music industry is
trademark. Trademark law covers the right of a person,
company, or other entity to file for protection for its logo,
company name, catchphrase, and the like. However,
unlike copyright, which protects the creator of a work,
trademark is designed to protect the consumer and not
necessarily the owner of the trademark. Although the
person or entity that wants to assert any trademark
rights will be the one seeking relief, ultimately the real
test is whether or not a trademark causes confusion in
the marketplace. In other words, when you buy a Coca-
Cola, you know that it was bottled under the authority
of the Coca-Cola bottling company. You know this
because there is a registered trademark symbol (®)on the
can or bottle with the classic logo. Also, if you buy the
Coca-Cola in the original bottle with the unique shape
and design, you also know that the product is a Coca-
Cola because the shape of the bottle is also trademarked.
Coca-Cola has also trademarked the slogan "Things Go
Better with Coke" and many others.
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TRADEMARKS AND SERVICE MARKS

Trademarks show the source of a product or good, while
service marks show the source of a service. More often
than not, a business will offer both services and goods.
Such is the case with bands. They may start out offer-
ing services when they play live for parties, clubs, or
other venues, and in time they begin to sell t-shirts, hats,
and other products, and eventually they will start to

sell CDs, tapes, or other recorded music, either at their
gigs, in stores, or on the Internet. Therefore, it is a really
good idea to think about both a trademark and a service
mark. In fact, many businesses own several trademarks
and service marks just so to be thorough and protect
their brand with many different logo designs, slogans, or
names.

FEDERAL VERSUS STATE TRADEMARK

Most states have adopted some sort of trademark
statutes. These statutes allow persons or businesses in
that state to file for protection of their trademark or
service mark without applying for federal protection.
This type of protection is good for a business that is not
planning on offering its products or services outside of
that state, or even outside of a particular city. This is a
good thing to get in some states, because it is sometimes
very cheap and quick. This means that you will be
protected in that state, assuming that there was no
federal mark that precluded you from obtaining state
status. Unfortunately, states usually don’t have nearly the
budget of the federal government, and state protection

is not the best way to go if you are in the music business,
because you would hope to be able to sell your products
or services throughout the United States, if not the entire
world.
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CLASSES OF GOODS OR SERVICES

If you are offering a number of products or services, it
is a good idea to cover yourself with as many marks as
you can. Under federal trademark law, there are certain
classes of goods or services that you can file for trade-
mark protection. Let’s say that you are in a band and
would like to file for protection. What type of protection
do you need? Well, you are selling services to bars, res-
taurants, clubs, dances, etc., so it would be a very good
idea to apply for a service mark for your band name.
This would be under Class 41 for entertainment services.
You may also be selling hats, t-shirts, or other articles
of clothing, so you would want to file for a Class 25
clothing trademark with your band name and logo. You
may also be selling CDs or cassettes and the like, so you
would want to file under Class 9 for videotapes, audio-
tapes, compact discs, CD-ROMs, records, computer
programs, or business software. For more information
on the classes of goods or services your product or ser-
vice fits for filing a trademark or service mark, you can
go to http://www.uspto.gov/web/offices/tac/tmfaq.htm.

COMMON LAW TRADEMARK

If you use a mark to identify a good or service, you

are automatically covered by common law trademark.
This is especially true if consumers see the brand name
as being associated with the source of the product or
service. However, a common law trademark is limited

to the geographic area in which the mark is used, within
a certain zone of expansion. This zone of expansion
means that your mark will allow you protection only in a
slightly larger area to protect you as your business grows.
Finally, common law trademark gives very little notice to
others who wish to use a similar mark in commerce in
relation to a similar class of goods or services.
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FEDERAL REGISTRATION

Filing for federal registration gives you the ability to
recover profits, damages, and costs for infringement,
and in some cases treble damages (three times your
damages). You may also recover attorney’s fees if you

are successful in prosecuting an infringement action.
You also have the right to use the registered trademark
symbol (®) with your mark. You also make it easier for
others to know about your mark, so that they will not try
to use a substantially similar or possibly confusing mark.
After five years of registration, you achieve incontestable
status, so that most arguments will fail if someone were
to assert that you didn't have the right to use your mark.
Finally, you have the right to actually file suit in federal
court should someone infringe on your mark.

BRANDING

Your name is your brand, and any marketing guy will
tell you that branding is the key to success. You will
spend a great deal of time practicing and honing your
act, only to be known strictly by your name. Your music
will only be known by the name of the band. If band
members come and go, and they do, you still have the
band name, and that is what people identify with. Rare
is the artist who leaves a band and becomes a household
name. But it happens. If you put any money into adver-
tising, marketing, and promotion for your band name,
you would be well advised to protect it.

CHOOSING THE WRONG NAME

Choosing the right name can be such an important step
but is often overlooked, at least from the standpoint of
research. The right name has so many implications, so
give it some thought and then some serious research,
because if you choose the wrong name, it may come
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back to bite you. Case in point: There was a band from
the Midwest that moved to Nashville to try to get some
sort of a record deal. The band had played all over the
country for years and was one of the top bands in the
Midwest for several years. After moving to Nashville,
the band played as much as posible, including playing a
gig at a local club where the owner thought that it was
another band that used the same name and actually did
get a record deal. The club owner threatened the band
members with arrest, and he wouldn’t even let them

get their equipment out of the club. To make matters
worse, the club owner refused to pay them for the gig. Of
course, he thought they were the other band that had a
record out. So who was causing confusion in the market-
place? Under the law, the other band that had the record
deal was the infringing party. The original band ended
up filing a case against the other band with the record
deal, and the case was settled for a very substantial
amount of money. The other band with the record deal
had the choice of abandoning its name and losing a great
deal of marketing and promotion that it had expended
on that name, or paying a lot of money to the original
band, which it opted to do.

TRADEMARK REGISTRATION

Trademarks are filed with the United States Patent and
Trademark Office. You don’t necessarily need an attor-
ney to file a trademark, but it’s a very good idea because
filing a trademark is a lengthy and complicated process.
You have to comply with every single requirement, dot
your I's and cross your T’s, or your trademark will not
be granted. You also have to follow up with the applica-
tion over a very long period of time, because trademarks
are not granted immediately. If you would like more
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information or basic facts about trademark registration,
go to http://www.uspto.gov/web/offices/tac/doc/basic/.

The materials that must be filed with the U.S. Patent
and Trademark Office for trademark registration are:

> An application form containing a declaration of
use.

> A single page that contains the name of the
applicant, the address of the applicant, the dates
of first use for the mark, the description of goods
or services on which the mark will be used,
the international classifications of the goods or
services, and the mark itself.

> Three identical specimens of the mark in use.

> A trademark application fee in the amount of
$245 per international class.

When an application is received, the Trademark
Office reviews it to see if it meets the minimum require-
ments for obtaining a filing date. If the application
meets the filing requirements, the PTO assigns it a serial
number and sends the applicant a receipt about two
months after filing. About four months after filing, an
examining attorney at the PTO reviews the trademark
application and determines whether the mark may be
registered. If the examining attorney determines that
the mark cannot be registered, the examining attorney
will send the prospective applicant an office action list-
ing any reasons for refusal and any corrections that are
required for the application. Sometimes, the examining
attorney will telephone the applicant if only minor cor-
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rections are required. Be advised that the issuance of an
office action is pretty common and doesn’t necessarily
mean that the mark will never be registered. The appli-
cant is required to respond to any office action within
six months, or the application will be abandoned and the
process starts all over again. If the applicant’s response
does not overcome all objections by the examining attor-
ney, the examining attorney will issue a final ruling on
the trademark application and a whole new set of prob-
lems will abound. The applicant may then appeal to the
Trademark Trial and Appeal Board.

If the examiner does not make any objections to the
application, or if the applicant corrects all objections, the
examining attorney will approve the mark for publica-
tion in the Official Gazette, a weekly publication of the
PTO. The PTO will send a Notice of Publication to the
applicant indicating the date of publication. Any person
or business entity that feels that it may be damaged by
the registration of the mark has 30 days from the date of
publication to file an opposition to registration. Even if
no opposition is filed and the application becomes regis-
tered, it is still possible for a third party to object to the
registration of a particular mark. This objection is usu-
ally made through a cancellation proceeding, which is
similar to an opposition proceeding except that it takes
place after registration.

Opposition and cancellation proceedings are formal
proceedings similar to an abbreviated court trial, except
that the proceedings are held before the Trademark Trial
and Appeal Board (a division of the PTO) and the use of
live witnesses is extremely rare. Usually, the party bring-
ing the cancellation or opposition action is alleging that
the mark being registered is causing confusion in the
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marketplace or is substantially similar to a mark owned
by the opposing party.

If you file an intent-to-use application, it is necessary
to file a proof of use of the mark before it will be granted
registration by the PTO. If the applicant has begun to use
the mark prior to the publication of the mark, the proof
of use should be filed in connection with an Amendment
to Allege Use. The amendment to the application must
include a verified declaration of use signed by the appli-
cant, and specimens showing how the mark is actually
used. Once the Amendment to Allege Use is filed and
accepted by the PTO, the application will be treated as
if it were filed based upon the actual use of the mark in
commerce. Next, once the mark has been published, it
is not possible to prove use of the mark until after the
opposition period has been completed. If no opposi-
tion is filed after the mark is published, the USPTO.
will issue a Notice of Allowance. The applicant then has
six months from the date of the Notice of Allowance to
either use the mark in commerce and submit a Statement
of Use or request a six-month Extension of Time to File a
Statement of Use. There are certain circumstances when
the applicant may request additional extensions of time.
If the Statement of Use is filed and approved, the PTO
will then issue the registration certificate.

A mark will be granted federal registration after the
mark has been published, the opposition period has
expired, and proof of use has been filed. The federal
trademark registration is granted for 10 years, with 10-
year renewal terms. However, between the fifth and sixth
year after the date of initial registration, the registrant
must file an affidavit setting forth certain information
to keep the registration alive. If no affidavit is filed, the
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registration is cancelled. As stated before, anyone who
claims rights in a mark may use the TM (trademark) or
SM (service mark) designation with the mark to alert
the public of the intent to use the mark and/or to file

for registration, and it isn’t necessary to have a registra-
tion, or even a pending application, to use these symbols.
However, the registered trademark symbol (®) can only
be used when the mark is registered with the PTO.

TRADEMARK SEARCHES

Since filing for a trademark isn’t cheap and can take up
a lot of your time, you would be well advised to do a
complete search before you pay your money to file an
application for trademark, only to find out that you will
have to pay again just to file for protection on another
name, since the one that you have chosen has already
been taken or is likely to cause confusion in the market-
place. The cheapest place to search is the Internet, but
just because you don’t find any name that is like yours
doesn’t mean that you will be granted a trademark. You
need to find out if there are any substantially similar
names so that you know that the trademark office will
grant you the mark that you need.

A good place to start is the phonographic log at
your local music store. Most retailers carry this rather
large book, which lists most records that have ever been
released. But this is not an inclusive search. You can also
check for any music business listings in different music
business directories, but again, this is not very inclusive.
Your absolute best bet is to hire a research firm that will
research all business licenses, incorporations, trademark
filings (state and federal), and many other resources.
Several companies provide these sources, but two that
I have used in the past are Thompson & Thompson at
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www.t-tlaw.com, and Government Liaison Services at
www.trademarkinfo.com. There are a number of other
services out there, so do your research and remember
that you get what you pay for. Once you have done your
research, you will be ready to choose the best name for
your band, or at least you will know if there are any
bands or businesses out there with the same name and
in the same class of goods, which could cause you some
problems in your quest for trademark or service mark
registration.

INFRINGEMENT

Each state has its own statutes on the books with regard
to trademark infringement, but be advised that they are
often both civil and criminal in nature. So intentional
infringement could have you paying some hefty fines, or
you could wind up in jail! Federal trademark infringe-
ment also carries both civil and criminal penalties. If
you feel that someone is infringing on your mark, you
can send a cease and desist letter, and if they do not stop,
you will have to take them to court to try to seek an
injunction. Of course, if you can show that your mark
was first in commerce, but have no registration, you may
still be able to protect your rights and get the infringing
party to stop, but you will not get any statutory remedies.
However, if you have a protected mark, either by state or
federal registration, you can seek all of the remedies that
the legislation and courts will allow.

STATUTE OF LIMITATIONS

If you feel that someone or some business has infringed
upon your trademark, you have only a limited number
of years to bring suit before you are forever barred from
asserting any claim. As with copyright, in some cases
the statute of limitation could be tolled based upon
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when you actually noticed the infringement or should
reasonably have been put on notice. Check with your
state for any statute of limitation there may be, and for
federal cases, you have to keep up with any changes

in the law. Therefore, you will either have to hire an
attorney or do your homework and keep up with any
changes in the law.

Patents are somewhat like copyrights, in that they are the
intellectual property right that is designed to protect the
creators of inventions. However, they are somewhat like
trademarks, in that there is a stipulation that the protec-
tion is only for a term of years so that the consumer can
have a choice of buying that patented idea from another
manufacturer. Therefore, when someone invents a new
product, after 20 years, anyone else may manufacture
that product, and this allows for competition, thus driv-
ing prices down and making that technology available to
the consumer at a lower price.

A patent can be granted for a new or improved
manufactured good, machine, chemical composition,
process, computer software, business method, or other
technology, whether for the Internet or elsewhere. What
the patent allows you to do is to prevent anyone from
copying, producing, using, or selling your invention
unless some sort of licensing arrangement has been
agreed upon. This means that nobody can take your
invention and put it in the marketplace unless he is will-
ing to pay you for the right to do it, and therefore, you
can attempt to make money off your invention and try
to recoup the costs that it took you to develop it. The



The Truth About the Music Business: A Grassroots Business and Legal Guide

test as to whether a patent will be granted is whether the
new invention is unique, non-obvious, and in some cases
useful.

An invention is considered to be unique or novel by
the Patent and Trademark Office if it is different from
all prior art (inventions). The invention doesn’t neces-
sarily have to be completely new, but it must have one or
more parts that are new and different. The inventor must
also show that he came up with the invention before any
other similar invention was used in the public market-
place or was published in writing somewhere within one
year prior to the inventor filing for a patent. This one-
year requirement is also known as the one-year rule.

An invention is considered to be non-obvious by the
Patent and Trademark Office if someone who has a good
degree of experience and skill in the particular field of
the invention would look at the invention as a surprising
or unexpected development. Unfortunately, this means
that the final test is a subjective one. In other words,
not every patent examiner will have the same opinion
about whether or not some new invention is a surprising
or unexpected development in the field, so it can be a
hit-or-miss situation. When one considers the time and
energy involved in coming up with an invention, as well
as filing the patent, it’s not too hard to imagine how
upsetting it could be if your patent wasn’t granted just
because you got the wrong patent examiners. Regardless
of which patent examiners you get, it may take a while
for them to get around to your invention, so they could
still be influenced by newer technologies and inventions
that have come about since you applied for your patent.
Therefore, the patent examiners are supposed to go back
and check what the standards were at the time the patent

177



Chapter 6

178

Intellectual Property

was applied for to get the most accurate information
about whether your invention was non-obvious. Here
again, you can see that it may be difficult to pass this test
for any number of reasons, whether they are subjective
or objective.

An invention is considered to be useful if it has some
benefit or practical use, or helps people to perform tasks
in their day-to-day lives. However, only an inventor who
applies for a utility patent must show that his invention
has some type of use. There are design and plant patents
where the inventor does not have to show any use. A
design patent can be granted to anyone who invents
any new, original, or ornamental design. Unfortunately,
the design patent protects only the appearance of an
invention and is granted only for 14 years. Furthermore,
the test for determining infringement in a design
patent is a subjective one, in that the issue that must
be determined is whether or not a design is similar, if
not identical. Again, a subjective test casts your fate
to the winds of opinions, which can vary from person
to person as much as a fingerprint. Plant patents are
granted to people who come up with new plant or
animal (single-cell or multi-cellular organisms), and
unless you are in that field as well as the music business,
I wouldn’t worry about it.

In years gone by, the design patent applications were
considered to be a poor man’s patent, in that you could
file for a design patent much more cheaply and still have
the same protection as a utility patent. Now, you can file
for a provisional patent, which gives you protection for
one year, but during that one-year period you have the
same protection as a utility patent. But in the end, filing
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for the most protection allowed by law is usually the best
way to go.

Finally, some patents can be granted even if they only
have a humorous use, like a battery-operated light array
on a guitar strap. Also, an invention doesn’t necessarily
have to work, but must theoretically be able to work.

Often and by necessity, people come up with ideas
for things that can be quite useful for other musicians
or just about anyone. You may have come up with
something new that could possibly make you some
money. If you have, you should contact a patent attorney.
Of course, you can file for a patent yourself, but it is
much more complicated than filing a simple copyright
or even a trademark. For more information, contact the
United States Patent and Trademark Office at 1-800-4-
Patent (472-8368), or for more general information, go
to www.uspto.gov/web/offices/pac/doc/general/. Filing
a patent with an attorney can be quite expensive, but if
your product is good enough and you plan to market
it, you’d better get to it and quickly. The time limit can
sneak up on you rather quickly, and if you miss it, all of
your hard work and sweat equity will be for naught.

Here are a couple of scenarios. What if your employees
want to use information that you have collected over

a long period of time and through a good deal of hard
work? Let’s say that you have a booking agency and have
developed a large number of contacts that you do busi-
ness with to keep your acts working. Most likely, you
have a large number of addresses either in your computer
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or on your Rolodex. If one of your employees takes your
Rolodex and uses it to slowly steal your clients away, you
may be able to make a claim for theft of trade secrets.

A lot of producers, engineers, and the studios that they
work in develop certain unique tricks and techniques to
get their trademark sound. This has nothing to do with
trademark law, but the sound they can get by using their
particular equipment is a sound that people in the indus-
try can determine to be unique to that studio. These
studio tricks and techniques can be considered a trade
secret, if you take the appropriate steps to make sure that
your employees know that you are trying to keep your
tricks and techniques secret.

Many states have adopted some form of protection
for trade secrets. A trade secret may consist of any idea,
process, pattern, formula, or compilation of information
that provides the owner with a competitive advantage
over others in the marketplace, and if the owner treats
that idea, etc., in such a way by the owner that he can be
reasonably expected to stop the general public or other
competitors from learning about it without having stolen
it. A really good example is the formula for Coca-Cola.
Other examples are recipes that can’t be copyrighted,
marketing strategies, manufacturing techniques,
customer lists, and many more. One thing about trade
secrets is that you don’t have to register them with any
government agency, but rather, you simply have to take
all steps that you can to keep them secret. If you make
the secret available to the public, you lose any protection
that you may have had.

If you are the owner or keeper of trade secrets, you
can prevent your employees from disclosing or using
trade secrets that they’re exposed to as a part of their



The Truth About the Music Business: A Grassroots Business and Legal Guide

job. This type of trade secret protection is implied and

is automatic. You can also prevent others from using
your trade secrets if they obtain your trade secrets

from people who have no right to disclose them, or

from people that discover a trade secret by accident or
mistake, but who must have a reason to know that the
information was a protected trade secret. However, if
someone comes up with a trade secret independently, he
is entitled to use that trade secret even though you may
feel you own it. Also, there is no trade secret protection
if someone figures out your trade secret by reverse
engineering. In other words, if people buy your product
in the regular course of business, take it apart, and figure
out how you built the product, they are entitled to use
your trade secret. Regardless, the best protection that
you can have to protect your trade secrets is to have all of
your employees sign non-disclosure agreements.

Non-Disclosure Agreements

Your best protection is to have all people who are
exposed to your trade secrets sign non-disclosure
agreements, which are also known as confidentiality
agreements. These types of agreements require your
employees to promise not to disclose trade secrets with-
out proper authorization. Even though employees are
bound under an implied duty not to disclose sensitive
information, all employees who come into contact with a
company’s trade secrets should sign nondisclosure agree-
ments, because such agreements make it clear to the
employee that the company’s trade secrets must be kept
confidential.
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Non-Disclosure/Non-Circumvent Agreements
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If you have an idea for which you have not filed for either
patent, copyright, or trademark protection, or if your
idea does not fall within the provinces of copyright,
trademark, or patent law and therefore cannot be pro-
tected, you still have ways of protecting your rights. One
of the most important things that you can do to protect
yourself is to draft a non-disclosure/non-circumvent
agreement. A non-disclosure/non-circumvent agreement
prevents others from disclosing your ideas, and more
importantly, from taking your ideas so that they may
compete with you. Let’s say that you have a great idea

for a concert event in a venue that has never been used
or even thought of before, but you can’t really afford to
put the whole thing on by yourself. This idea is really not
copyrightable, even though your business plan may be
protected under copyright. However, if you don’t protect
yourself before you approach any potential investors,
they may just take your idea and run with it, thus leav-
ing you out in the cold, and you can pretty much bet
that if they can, they will. If you don’t have a non-com-
pete/non-disclosure agreement before you give away the
idea, don’t be surprised that more often than not, you’ll
be cut out of the deal. Your friend you shared it with will
take your idea to his people and act like it was his idea
all along. He somehow managed to get owner amnesia as
to the originator of the idea, and is only concerned with
making himself look good. A non-disclosure agreement
is a basic contract such that the party with whom you
share the idea will not share the idea with anyone else. A
non-circumvent agreement is a basic contract that states
that if you share the idea with other parties, they will
not try to use your idea to compete with you. Of course,
getting people to sign one of these agreements is an art
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that not many have mastered. You must make sure that
they are not already using the idea first. So make sure to
do your homework before you ask anyone to sign such
an agreement.

Non-Compete Agreements

Sometimes, employers will have their employees sign
non-compete agreements, since they know if one of
their employees leaves their business and goes to work
for a competitor, they are otherwise likely to divulge
trade secret information to the new employer. To protect
yourself, you can have your employees sign a non-
compete agreement. These agreements are enforceable
if they are not too restrictive. They must be for a limited
time and within a certain geographical area.

To prevail in a trade secret infringement suit, a trade
secret owner must show that the information alleged to
be confidential provides a competitive advantage, and
that the information really is maintained in secrecy.

In addition, the trade secret owner must show that the
information was either improperly acquired by the
defendant or improperly disclosed by the defendant. The
owner of the trade secret can seek injunctive relief or

sue for damages, but damages may be very hard to prove
unless you can show some economic loss due to the loss
of the trade secret.

Intentional theft of trade secrets can constitute a
crime under both federal and state laws. The most sig-
nificant federal law dealing with trade secret theft is
the Economic Espionage Act of 1996 (EEA) (18 U.S.C,,
Sections 1831 to 1839). The EEA gives the U.S. Attorney
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General very broad power to prosecute any person or
company involved in trade secret misappropriation,

and punishes intentional stealing, copying, or receiv-
ing of trade secrets. Penalties for violations are severe:
Individuals may be fined up to $500,000 and corpora-
tions up to $5 million. A violator may also be sent to
prison for up to 10 years. The government can seize or
sell all property used and proceeds derived from the
theft. Several states have also enacted laws making trade
secret infringement a crime. You should check your state

statutes to find out what type of protection you may be
afforded.

Publicity and Privacy Rights
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Privacy and publicity laws are designed to protect com-
pletely separate and distinct interests from copyright or
trademark interests, but are often very much interrelated
by the media that are used to exploit these rights. As
discussed earlier, copyright protects the copyright hold-
er’s property rights in the work or expression of an idea,
while privacy and publicity rights protect the interests
of the person or persons who may be the subject or sub-
jects of the work or expression of an idea. Privacy and
publicity rights come into play when someone wants to
use photographs, audio, video, or prints or likenesses of
individuals. Therefore, for someone to actually infringe
on someone else’s privacy or publicity rights, he gener-
ally must use some type of copyrightable art form such
as a picture, video, audio, and the like.

Let’s look at photographs and discuss the rights that
are involved, because seeing a person in pictures is a very
common situation that arises every day. When a picture
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is taken, the photographer is the person who has the
right to copyright his pictures, because he is the person
who creates the photograph and therefore should be able
to have the right to protect his work. However, the sub-
ject of the photograph has rights too. You wouldn’t want
someone to use a picture of you on something that is for
sale, would you?

If a recording artist wants to use a particular photo-
graph for an album cover or other promotional material,
and the photograph features some person or subject
other than the artist, a couple of issues will arise. First,
the photographer must grant a license to the recording
artist to use the photograph, unless of course the pho-
tographer was paid by the recording artist to take the
picture as a work-for-hire. In a work-for-hire relation-
ship, the photographer is paid to take a photograph and
is required to sign an agreement whereby he accepts
payment for his creation of his intellectual property
right (the photograph), and transfers that ownership in
the copyright to the person who pays for the photograph
and who now will have the exclusive right to file for the
copyright and be granted all the rights that copyright
entails.

As to the second issue with regard to use of a
photograph, if you use a picture on an album cover or
whatever, and you have not obtained the permission of
the subject of the photograph, you may very well have a
publicity or privacy right issue on your hands, and you
may end up being liable to that person for your improper
use for commercial gain.

Privacy rights laws with regard to the subject of a
photograph or other medium are of a personal nature
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and are designed to protect the individual. Every per-
son has the right not to have his or her personal image
or likeness put out to the public without his or her
consent. In other words, we all have the right to be left
alone and not be exploited by the media in any way.
However, some folks have signed up for a public life by
their own actions. You may wonder how the paparazzi
is able to hound rock stars, movie stars, and politicians,
and continually take their pictures and sell them to

the highest bidder. The reason is that people who put
themselves out in the public eye for personal gain have
waived certain aspects of their rights to privacy, because
they have become public figures. Also, anything that

is a matter of public record is fair game. Therefore, if
you are arrested or involved in any court proceedings,
unless there is a gag order by a judge or an agreement
that a settlement will be kept confidential, anyone who
can get to the courthouse has the right to read the entire
file. Unfortunately, in this day and age where identity
theft is so prevalent, the courts are going to have to
make some type of change to the law so that addresses,
Social Security numbers, credit card numbers, and other
personal information will not be so readily available to
would-be criminals or others with less than honorable
intentions. In the end, if you really want to remain a
completely private person, you may be well advised to
never leave your house, because once you are in a public
place, you are in the public.

Publicity rights laws focus on the protection of
an individual’s name or likeness. A likeness can be
a sculpture, a drawing, a painting, a caricature, a
photograph, or any other reproduction of the image
of a person. In some cases, it does not necessarily have
to be a person’s face, but any part of their image that
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can be easily determined to belong to that person.

The right of publicity gives people the right to prevent
others from using their name or likeness for commercial
gain without prior consent. The right of publicity is

also very important to those in the entertainment and
sports fields who use their name and likeness to make

a living, and therefore, anyone who exploits that right
without consent or compensation is taking advantage of
that entertainer or sports figure’s publicity rights, and
preventing that entertainer or sports figure from reaping
the benefits of his hard-earned success. But these rights
are not the exclusive rights of celebrities. Thus people
can sell their stories for made-for-TV movies, tabloids,
and the like, because these studios or magazines cannot
use these individuals’ names and likenesses without
consent and in many cases without placing the highest
bid for the right.

There is no doubt that star power can enhance the
commercial value of goods or services with which they
are associated. In fact, commercials for a wide variety of
products now have endorsements from celebrities and
sports figures. Before Tiger Woods had ever even teed up
a golf ball as a professional, he was already worth tens of
millions of dollars in the form of product endorsements,
for which he had to make appearances, wear certain
logos on his clothing, and appear in certain commer-
cials. Celebrity wields so much power that advertisers
now even have celebrity voices delivering the voiceovers
to hawk certain goods or services, due to the warm and
fuzzy feeling we get when we hear a familiar voice.

Unfortunately for the entertainers and other pub-

lic figures, along with huge paychecks for commercial
endorsements comes an incredible demand for news
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stories, articles in gossip rags, interviews, biographies,
and the like. Permission is not necessary to use a celeb-
rity’s name or likeness in a news report, novel, play,
film, or biography, because the life stories of celebri-
ties are for the most part public domain and as such
belong to everyone, and therefore they can be related
by anyone, even if there is a profit to be made. This is
exactly how the tabloids are able to get away with what
they do. However, there is one huge caveat that lies in
the area of tort law: You cannot make any statement
that is defamatory. Disseminating either written (libel)
or spoken (slander) statements that are not true can be
actionable by law, even if you are able to show that your
statements were made by reasonably relying on the truth.
Therefore, if people make up stories that can be proven
to be false, you may have a cause of action for defama-
tion. However, the burden of proof for the plaintiff in

a defamation action is very hard to meet. You must
show that the alleged defaming party had a duty not to
make false statements, that they breached this duty and
actually made false statements (which isn’t that hard to
prove), and that their false statements have actually and
proximately caused you damage. This last tenet can be
very hard to prove. First you must show that but for the
actions of the alleged defamer, you would not have been
harmed, and if you can actually meet this test, you must
prove how much you were in fact damaged. Regardless
of the burden of proof, there is always a risk when peri-
odicals or newspapers hold up people to ridicule or put
them in a bad light, especially entertainers with deep
pockets who can afford high-dollar attorneys to repre-
sent them. At the very least, these high-dollar attorneys
can make the tabloids think long and hard before print-
ing potentially damaging stories.
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Another thing to remember about reporters, newspa-
pers, periodicals, and other media is that they will often
hide behind the First Amendment. Although I am a firm
believer in and staunch supporter of First Amendment
rights, I don’t believe that anyone should be able to
report or print just about anything they want just to sell
copies of their rag, especially if what they print or report
is damaging to people and is not true. Reporters, writ-
ers, and the like should have some degree of morals and
ethics, and also should be held strictly accountable when
they represent things falsely. But who should be able to
dictate public morality? This is a difficult question, to say
the least. Be that as it may, there isn’t much that you can
do when they take sound bites from your statements and
seemingly twist them so that they have more mass appeal
and some degree of sensationalism. After all, that’s what
sells newspapers and advertising for the news, so there
really isn’t much you can about it.

It is important to note here that copyrights and
trademarks are federally protected rights, while pub-
licity and privacy rights are not. Publicity and privacy
rights are the exclusive provinces of state laws. While
many states do have publicity and privacy rights laws
that one can look to when seeking redress, some states
do not have any privacy or publicity laws on the books.
However, these rights can still be protected under
general common laws of misappropriation, misrep-
resentation, and/or false presentation. In some cases,
the federal Lanham Act that covers trademark law can
be used for claims for unauthorized use of a person’s
identity to create false endorsements and the like. Also,
it important to note that fair use can be a defense to
copyright infringement, but the fair use doctrine was
specifically written for federal copyright law and does
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not apply to publicity and privacy rights. Regardless of

the issues, if you feel that you have a claim against some-
one, you are best advised to find a very good intellectual
property lawyer to represent you, because the law is very
complex, and you will need someone who is very skilled
at these types of arguments if he is going to convince an
extremely subjective judge or jury to rule on your behalf
and grant you the justice that you feel that you deserve.

Finally, for the most part, your privacy rights end
when you die. However, your publicity rights that are
associated with the commercial value of your name and
likeness can continue long after your death, and can be
passed to your heirs so that they control those rights
long after your death. The best example of this is the
Elvis Presley estate, which has complete control of Elvis’s
name and likeness, and the estate guards and protects
them like they were pure gold, which is exactly what
they are.

As you can see, intellectual property is a fascinating sub-
ject, and there are many twists and turns. But if you have
a basic understanding of it, you will at least know when
you need to hire an attorney or not.
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“Where the real money is....”

Music is everywhere. It permeates almost all places in
our society, so much so that it is hard to imagine our
world today without it. Music is on the radio, in bars, in
shopping malls, in grocery stores, in elevators, in your
home, in your car, on airplanes and trains, on television,
in movies—everywhere. And you can bet that anytime
you hear music, there is someone behind the scenes
collecting money, or at least making a claim for money.

The ones who are collecting the money are the
owners of the copyrights. If you want to see who makes
a good chunk of the money in the music business,
take a good look at publishing companies and the hit
songwriters who create these valuable copyrights.

The life of a copyright currently lasts for a very long
time. If you are lucky enough to have a song that is
played on the radio and performed live, you will be get-
ting plenty of royalty checks for years and years to come.
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It’s pretty cool to think that you could still be making
money from a song that you wrote a very long time ago.
In fact, you can look at publishing royalties as a nice
little retirement fund.

Unfortunately, there are always people who think
that they should not have to pay just to listen to music.
Many of these people own bars, restaurants, retail
outlets, etc. They argue that music is merely ancillary
to their business, and therefore they should not have to
pay to play music in their businesses for the enjoyment
of their customers. But could you imagine going into
a supposedly “hip” bar or retail outlet that played only
public domain music, such as classical music or really
old music? It would drive customers away. The music
that is playing over the stereo, radio, or television in
any business helps to set “the tone” and can define what
type of clientele that business is targeting. You won’t
hear punk rock in an upscale bistro, nor will you hear
easy listening in a rock club. In fact, if you go a bar and
there’s no music playing at all, you’ll probably wonder
what happened to the stereo system. After all, who wants
to hang out in a bar and only listen to other people talk
the whole time?

With that in mind, we should take a very long and
hard look at exactly how publishing money is made, how
it’s distributed, and many of the other aspects of music
publishing.

If you are a published songwriter, you should give
some serious thought to joining a performance rights
organization. What constitutes a “published songwriter”
depends on the organization and its requirements. But
usually the main requirement is that your song has
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been performed on the radio or at a live performance,

or released on a recording. The three performing rights
organizations in the United States are ASCAP, BMI,

and SESAC. They will collect your performance royalty
money, so make sure that you get to know these people.
They can be an asset to your career. Their job is not to
get you cuts or to handle any aspect of getting you a deal,
but they can be very helpful in a number of ways if you
take to the time to get to know the right people.

If you are a publisher, you still need to join a publish-
ing company. You will have to submit a list of possible
names for your company, and if your name is cleared,
you can set up your company with that name. Of course,
you should also make sure that any name you choose
does not infringe on any other company’s trademark.
(For more information, see Chapter 6, “Intellectual
Property.”) Once you have a cleared name, you will
need at least one writer (which can be yourself) who is
affiliated with you for that particular licensing organiza-
tion. Also, you can join each licensing organization as
a publisher if you have songs in your catalogue from at
least one writer who is affiliated with a particular orga-
nization. However, as a songwriter, you can only affiliate
with one licensing organization.

So, now we move on to how money is made in
publishing. To do that, we need to look at copyrights and
what role they play in the music we hear. Copyrights,
as discussed in Chapter 6, are the cornerstone of music
publishing, so we need to focus on how copyrights
are created, portioned, and exploited. Some of this
information may be repeated from Chapter 6, but it’s so
important that I don’t mind the risk of repeating myself.
Based upon the bundle of rights, copyright owners are

193



Chapter 7

Publishing

the sole persons or entities who have the right to perform
their songs, make copies of their music either in print
or audio/visual media, or even allow others the right to
perform or copy their songs. You may decide to transfer
this bundle of rights to a publisher because it’s the most
sound business decision, or you may decide to become
a publisher yourself. If you are able to sign a publishing
deal, you will have a lot of help to get your songs out
there. However, if you do decide to become a publisher,
the first steps that you will want to look into are setting
up your business and acquiring your catalogue.

Setting Up Your Business
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As with any other business, you will have to choose a
business structure and you will be well advised to have
a business plan. (See Chapter 2, “Choosing a Business
Structure,” and Chapter 3, “Making a Business Plan.”)
The benefits of having your own publishing company
can be great, but unless you can dedicate a great deal of
time specifically to your company and not just to writ-
ing songs, you may want to reconsider running your own
company. It can be daunting, especially if the revenues
from your publishing company are going to be your
sole means of income. Publishing is very much a “hit or
miss” business, and misses don’t pay much money!

Major publishers employ many people with various
and sundry skills, because there are a number of tasks
that must be mastered in order to have a profitable
publishing company. If you are thinking about starting
your own company, you may also want to consider
whether you will be able to get others to work for you,
at least as subcontractors or even part-time, because you
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may find that you can’t handle the entire workload by
yourself. You will need to take care of many tasks, such
as submitting all clearance forms, handling all copyright
administration, handling all general accounting,
drafting and negotiating contracts, and much, much
more. You will most likely find that some people are
more suited to particular tasks than others. A person
who’s good at math may be best for the bookkeeping
and administration work, the more creative types
could be better at pitching, and the folks with more
organizational skills would be better suited for running
and overseeing the overall enterprise.

However, you can do it yourself if you are willing to
really work hard at it and be willing to wear a number
of hats. You must know when you need to get extra help,
such as when to hire a lawyer to review your contracts,
an accountant to make sure that you are getting your fig-
ures right and paying all of your taxes, a song plugger to
pitch your songs, and an outside consultant to make sure
that you have all of your ducks in a row. But again, you
can do it solo, and I've seen plenty of people who have
had a great deal of success on their own.

In fact, my mentor when I was starting out had over
100 album cuts and got them all pretty much by him-
self. He was an artist/songwriter/producer who could
write great songs, get them to a number of his contacts,
and actually get cuts from his own personal efforts.

He would utilize his large number of friends who were
artists, managers, and A&R people so that he could
constantly keep pitching his own songs, or songs that he
acquired from other writers. He kept getting cuts, which
led to a good deal of his success.
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However, before you can even start to think about
running a company, pitching, and getting cuts, you
have to think about how you are going to acquire a song
catalogue.

ACQUIRING A CATALOGUE

If you have written a bunch of songs, either by yourself
or with others, you may already have a catalogue of
songs that you can include in your publishing company.
Furthermore, if you have already set up your own
publishing company and you have co-written a lot

of songs with unsigned writers, that may be a good
window of opportunity to acquire some if not all of the
publishing rights to those songs, especially if your co-
writers don’t have the knowledge or desire to start their
own publishing companies. You may also be able to
work with other writers who don’t necessarily want to be
their own publishers, or perhaps don’t have enough good
songs to get their own publishing deals. This could be

a good opportunity to grow your catalogue, even if it is
just one song at a time.

If you are going to be pitching songs to anyone for
just about any type of project, the more quality songs
you have in your catalogue, the more likely you are to be
able to get a cut or place a song. I've seen many people
who came very close to getting songs placed, but just
didn’t have enough depth of material. The people they
were pitching couldn’t find the exact right song. In short,
quality is better than quantity, but the more quantity
you have, the more likely you’ll have a song that someone
will want. The last thing you want to hear is, “This song
is really close to what we want, but it’s not quite right
for the project. Have you got anything else?” Being that
close to getting a cut is a great ego boost, but not getting
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the cut is no different than never being considered in the
first place.

Now that we have discussed setting up your business
and acquiring a catalogue, let’s look at getting some cuts
or placing your songs with different types of projects.

PITCHING YOUR SONGS

The most critical part of any publishing company is
getting cuts, getting songs placed, or finding other ways
to generate income from your song catalogue. You can’t
expect hits if you aren’t getting any cuts recorded by
artists on the major record labels, even if they’re only
companion cuts. A cut is simply a song placed on a
record that will be released by a recording artist with
any type of record deal. A companion cut simply means
that your song will be placed on a record but not released
as a single. If the song is not released as a single, you or
your publisher are at least guaranteed to get mechanical
royalties from the sales of records. Obviously, getting

a companion cut with a major recording artist would

be better than getting a single cut with an unknown
artist on an unknown record label. However, what any
publisher is always looking for are hits, or single cuts
released by a major recording artist that hit the charts. If
your songs become hits, you will not have nearly as much
of a problem getting them used in film or television, or
in other ways that generate revenues. Furthermore, if you
are not getting your songs recorded by either yourself or
other artists, you won’t be generating any income, and
therefore you could go out of business rather quickly.

If you are trying to get songs cut, the most important

thing you can do is pitch songs constantly. You will
need to keep up with as many trade magazines as you
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can, because knowing who is doing what is the key to
knowing where there are people looking for songs. If
possible, get pitch lists so that you will know who is
looking for songs at any particular time. Pitch lists are
compilations of acts, artists, managers, A&R staff, etc.,
who are looking for songs to record for their upcoming
projects. You should also establish a good rapport with
A&R executives at the major labels, artist managers, and
signed artists.

I know a lot of songwriters who were able to get cuts
that eventually became number-one hits without their
publishers’ efforts. This doesn’t mean that your publish-
er’s efforts aren’t important. In fact, having a reputable
publisher in your corner has many, many benefits. But
just because you have a publishing deal doesn’t mean
that you should rest on your laurels and wait for your
publisher to get you a cut. Join as many organizations as
you can, network with as many people as you can, and
always be out there with a copy of your best songs. You
never know when that one chance to pitch will come.
The last thing you want is to be unprepared for the
moment that could change your life forever.

SONG PLUGGERS

If you do not have adequate staff at your publishing
company who can spend most of their time continually
pitching songs, or if you are not signed to a publishing
deal, there are a number of individuals or companies
that offer their services as song pluggers. These song
pluggers can be a good source of information and leads,
because they’re out there gathering information about
who needs which type of songs for particular projects.
If they are good at their game, they can help you to keep
your catalogue in the minds of the people who will
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decide which songs will be placed on which records.
Song pluggers are paid in a number of ways. They may
require a weekly fee, they may want a piece of the action,
or both.

If you are considering hiring song pluggers, you need
only ask about their track record. If they have been get-
ting cuts for a number of publishers or writers, you may
want to hire them in some capacity. If they have no track
record at all but seem very eager and professional, you
may consider giving them a chance. But the publish-
ing business is risky enough without taking chances
on unproven people, so be very careful about how you
spend your money and who may be representing your
company. The last thing you want is for some agent of
your company to go out and represent you in a bad light.
Contacts and relationships are the keys to success in this
game, so be careful not to burn any bridges.

MANAGEMENT

If you have your own publishing company, you need to
decide how you are going to handle the management.
Someone needs to decide who should be hired, who will
handle the day-to-day operations of the company, and
who will oversee the employees and make sure they’re
living up to their job descriptions.

ADMINISTRATION

This part of your publishing company is probably the
most tedious, but certainly one of the most important.
Someone has to make sure that all copyrights are filed,
any applicable extensions are applied for, all clearance
forms for licensing organizations are filled out, all other
important paperwork is handled, and all moneys are
being received, and much, much more. In short, without
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good administration, you will not have much success as
a publishing company.

Let’s assume that you are not going into business for
yourself, but are thinking about signing a deal with a
publishing company. We should move on to how differ-
ent types of publishing deals will work. We’ll start with
the split, or how the rights to copyrights are divided up
amongst the players that are involved.

THE SPLIT

As covered in Chapter 6, when a writer sits down and
writes a song, he creates a statutory copyright that gives
him 100% ownership of the copyright. Furthermore,
once the writer files that copyright and receives registra-
tion from the Library of Congress for that song, not only
does he have 100% ownership of the entire copyright,
but also 100% of all the rights that are attached to that
copyright. However, when you talk to publishers and
other music business aficionados, they often to refer to

a copyright in terms of 200%. In other words, the copy-
right is split into 100% of the publisher’s share and 100%
of the songwriter’s share.

The writer’s share is simply how much credit a

person gets for writing a song. Therefore, if you write

a song completely by yourself, you get 100% writer’s
share of that song. If you co-write a song with one other
person, you get 50% of the writer’s share, and so on.
However, there is also the publisher’s share. This only
comes about if you plan to publish your song, which
I'm sure that everyone wants to do. If you sign with a
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publisher, you will assign 100% of the publishing to

the publisher. You will retain 100% of your writer’s
share, and if you are able to negotiate well, you could
end up co-publishing with your publisher and retain a
portion of the publisher’s share. Even though you may
technically assign 100% of the song or entire copyright
to the publisher, you will still retain your writer’s share.
Even though you are giving up half of the proceeds to
your songs, a publishing deal is a very good thing. If you
are an established songwriter or have a record deal, your
publisher may offer a higher percentage of the split or
even enter into a co-publishing arrangement with you.
(See “Co-Publishing” later in this chapter.)

No matter how the split works out for you, major
publishers will have the contacts, the staff, the funds,
and many other resources to best exploit their song
catalogues. If you are fortunate enough to gain interest
from a publisher, you will definitely be asked to sign
a contract, because transfers of copyrights must be in
writing. You may be asked to sign either single song
agreements or an exclusive songwriter’s contract. And
each of these types of agreements may divide the bundle
of rights so that certain rights can be assigned to one
or more parties. In other words, mechanical rights,
performance rights, print rights, and synchronization
rights can be assigned to different parties. However,
most publishers will insist that they obtain all of the
rights to a song for a single song contract, or for all songs
that are part of an exclusive songwriter’s contract.
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SINGLE SONG CONTRACTS

In some cases, you may have an opportunity to get a
single song published instead of signing a long-term pub-
lishing contract. This can be a good thing, because you
don’t necessarily need to give all of your songs (and your
trust) to a company that may not be willing or able to
work your entire catalogue. Signing a single song agree-
ment is a good way to see how well that company will
work your material, and whether you may be interested
in signing an exclusive writer’s contract with it. However,
be very careful, because you don’t want to assign your
rights to a company that is not going to do anything with
your song other than increase its catalogue. Make sure
that you learn as much as you can about your potential
publisher so that doesn’t happen to you.

Single song contracts can be expanded to include
any number of songs. However, they may or may not
require that any advance be paid against royalties, or
that any money be paid to the songwriter for the rights
to the songs. If there is little or no money transferred as
consideration for acquiring your songs, the publisher
will usually agree to use its time and efforts to exploit
the song, as well as to pay to have a demonstration
recording made for some if not all of the songs that are
transferred. Of course, the publisher may request that
you pay for all or just part of your demo costs. If this is
the case, there will be less money to recoup if you get a
cut, but if you are paying for any costs, you should try
to enter into a co-publishing agreement. On the other
hand, a single song agreement can be a good choice for
a publisher, because it can cherry-pick the best songs
of a particular writer and not be on the hook to pay a
monthly advance to that writer to turn in songs that
have yet to be written. This way, the publisher knows
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what it is getting and may be much more likely to work
those songs.

A single song agreement will have many of the same
clauses as exclusive writer’s contracts, such as the term,
consideration (which could be nominal consideration in
the form of $1.00, along with a promise to pay royalties),
territory, accountings, right to audit, indemnification of
the publisher for any breach of warranties by the writer,
right to use the publicity rights of the writer, jurisdiction,
and more.

Most of the language you will see in a single song
agreement will be fairly standard, However, there are a
few clauses that should be of concern to any writer.

First of all, any royalties that are called for under
the contract are always a concern. You will want to get
as much royalties as you possibly can for piano copies,
printed editions, collections of works that include your
songs, mechanical royalties, and synchronization rights.
If you do not understand what you should be getting,
you should hire an attorney or find someone who can
explain whether you are getting a fair deal. If you have
some degree of negotiating power, you may be able to
get increased royalty rates and increase your foreign
royalties from 50% to 75%, but you will have to allow
the publisher to assign its rights under the contract to its
foreign affiliate or subsidiaries. Just make sure that you
don’t get caught up in a situation where the affiliate or
subsidiaries take a percentage (usually 25%) to collect
foreign royalties. Make sure that you receive the full
percentage that is paid at the source of the royalties (for
more information on source royalties see the section “At
Source Royalties”). Otherwise, you could be losing 25%
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each time one of the publisher’s affiliates or subsidiaries
passes along the collection money from company to
company before the money even hits the United States.

I have found that writers and publishers that don’t
pay very close attention to their foreign royalties end up
not getting paid substantial sums. Many people think
of foreign royalties as a sort of bonus, but in today’s
worldwide market, the world is becoming a smaller and
smaller place. Remember, in foreign countries you get
royalties in the form of a percentage of ticket sales if your
song is played in a motion picture, as well as other con-
siderations that are not paid in the United States.

You want to clearly define what advances you will
be responsible for, as well as how those advances will
be recouped. Make sure that you know whether you
will be on the hook to your publisher for anything
other than demo costs, such as copyright registration
fees, lead sheets, printed materials, copying costs, or
advertising. If you have to pay back these fees, make
sure that the publisher is spending your money wisely.

You may also want to limit the number of profes-
sional copies or free goods that the publishing company
will give away for advertising or promotional purposes,
or at least keep track of them. Of course, your publisher
will have to advertise, market, and promote your music,
but you don’t want your publisher giving away free goods
when there is no need to.

Creative control can be a real thorn in the side of the
songwriter, especially if the publisher insists on the abil-
ity to change the title, lyrics, or music, prepare derivative
works, or more. To make matters worse, the publisher
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will want the ability to hire someone else to make these
changes, and you’ll end up in a co-writing situation
without any input on the co-write. You should at least
ask the publisher to allow you to make any changes
requested. But the publisher may insist that they retain
total creative control, which means that they may not
even ask you before they change your song.

The publisher will also insist on the right of assign-
ment, which is necessary for foreign subpublishing. But
you should limit the publisher’s ability to assign your
song or songs to a third party that you do not approve
of. The publisher should at least try to exploit your song
or songs with the same degree of professionalism as your
original publisher. Otherwise, if your publisher goes
out of business or cannot continue to be your publisher,
your songs could end up in the hands of someone that
you absolutely do not want to do business with, or that
doesn’t want to work with you. And that publisher will
still own your songs.

EXCLUSIVE SONGWRITER’S CONTRACTS

An exclusive songwriter’s contract is the standard type of
contract that you will see between songwriters and major
publishers. However, I don’t really believe that there

is such a thing as a “standard” contract or agreement.
Each company has its own agreements, which cover
different issues in different ways, and each agreement
will vary based upon the negotiating positions of the
parties. Unfortunately, a new songwriter doesn’t really
have much negotiating power. The publisher probably
thinks the songwriter is lucky to be offered any type of
songwriting deal in the first place.
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Be that as it may, an exclusive songwriter’s contract
may be offered to a new or established songwriter so
he’ll write exclusively for that publisher. Depending on
whether you sign a single song contract or an exclusive
songwriter’s contract, you will see many of the following
types of clauses.

Advances

You are normally offered some sort of advance, so that
you can dedicate most of your time to songwriting and
still pay your bills. You may get a lump sum or payments
in increments. The amount varies from deal to deal and
from one publishing company to the next, but it will
usually be just enough that you won’t have to go into
debt just to survive. You won’t get a much better deal
than that, unless you are an extremely established song-
writer with a very good track record of writing charted
hits. Of course, many agreements will allow for increases
in subsequent option years, so the advance will increase
with cost of living increases, etc.

You probably won’t be considered an employee of
the company, and you will not be providing songwriting
services. Rather, you will be assigning your copyrights
to the publisher, which often is an outright sale of your
entire bundle of rights. In return, you get an advance
against royalties that the publisher hopes to recover by
getting your songs cut by other artists, or you may have
some type of artist development or major record label
recording contract.

However, some companies will want to treat you
as an employee, and all of the songs that you will
turn in will be considered works for hire. If this is the
case, you can’t reclaim your works that are tendered
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to the company under that agreement. Of course,
sometimes you may be commissioned to write a song

for a particular purpose. If this is the case, there is no
exclusive relationship, and the relationship ends as soon
as the song has been tendered to the person or entity that
commissioned the song.

Getting back to advances, they are usually paid out
monthly or sometimes biweekly, and are incorporated
with any costs that the company may advance to have
your songs made into demonstration recordings, or other
costs incurred so that the songs may be pitched to any
interested parties. Again, you should be careful to define
clearly what advances you will be responsible for, as well
as how those advances will be recouped. Make sure that
you know whether you will be responsible for costs such
as copyright registration fees, lead sheets, printed mate-
rials, copying, advertising, or marketing. If you do have
to pay back these fees, you’d better make sure that the
publisher is spending your money wisely.

Regardless of what advances you are responsible for
and will be recouped by your publisher, once any of your
songs begin to generate income, you will begin to collect
performance royalties directly from your licensing orga-
nization. However, before you get any of the mechanical,
synchronization, or other royalties that are paid directly
to the publisher, the publisher will recoup all of its
advanced costs from these royalties until you have fully
recouped all advances.
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Recoupment

Since you will receive your performance royalties
directly from your licensing organization, whether

it’s ASCAP, BMI, or SESAC, you may not have to

worry about recoupment coming from performances,
but check your contract to make sure. In most

cases your recoupment will come from mechanical,
synchronization, or other royalties. Therefore, before you
receive any moneys from these sources, your publisher
must have recouped all moneys that have been advanced
to you in the form of cash advances, demo costs, or other
advances, which are outlined in your contract. However,
make sure that you know exactly how any moneys that
were advanced will be paid back, and keep a handle on
the total amount of those advances. Then you’ll know
when you are supposed to begin seeing future royalties
from sources other than performances.

Once you have recouped all moneys that have been
advanced, make sure that you are not incurring any fur-
ther advances or costs that you don’t need to live on, or
that do not need to be spent on behalf of your catalogue
with your publisher. In other words, once you are in the
black, you may request that all future advances cease,
so that you can live off your royalties and not have to
worry about going further into debt with the publisher.
Of course, if the publisher is holding you responsible for
copyright registration, costs of lead sheets, marketing,
etc., you should keep a close eye on how your money is
being spent.

If you are in a co-publishing type of agreement, your
publisher may want to recoup any advances from any
publishing royalties that you are due as part of your
co-publishing rights. This is a fairly common practice in
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co-publishing or participation agreements. It will be up
to you whether you want to try to prevent this. However,
keep in mind that if you are lucky enough to get a co-
publishing deal and you can recoup all advances quickly,
you will end up with more money in the end. Allowing
your publisher to recoup from your co-publishing rights
may not be such a bad thing.

Cross-Collateralization

To ensure that publishers can recoup all advances

for songs that they have acquired from an individual
songwriter, the publishers will often ask for cross-
collateralization. This means that if the publisher has
advanced X dollars for song A and Y dollars for song B,
and song A never makes money, it can take the money
that is being earned from song B to recoup the money
lost on song A.

If your negotiating position is strong, you may be
able to get out of cross-collateralization, but it’s rare in
a first-time contract. However, you can always try to
put the onus on your publisher, whose reputation rests
on being able to pick hits, not to take songs that have
less chance of making money. In other words, if the
publisher doesn’t think that song A is a hit, don’t ask
for an assignment on that song. Just take the ones that
you are sure will be hits, and that way you can assign
your other songs to other publishers who do believe in
them. Of course, if you are in an exclusive songwriting
contract, this probably won’t be possible, because the
publisher will want to retain all rights to your songs
in the hopes that these songs may find some degree of
commercial success in the future.
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Power of Attorney

Usually you’ll have to sign a limited power of attorney,
giving the publisher (or any person that the publisher
may direct) the right to execute, sign, transfer, acknowl-
edge, or deliver any instrument necessary to grant to

the publisher any rights that are granted pursuant to
contract. This means that the writer will grant to the
publisher the right to carry out business or legal matters
on behalf of the writer, such as the right to file for copy-
rights, issue licenses, etc. Also, be very careful as to what
rights are granted under any limited power of attorney,
because you don’t want to sign over any more rights than
the publisher needs.

Right of Publicity

This will allow the publisher to use your name, image,
or likeness in any manner that is necessary to market or
advertise you or your songs successfully. This includes
using your name for printed works such as songbooks
and folios, or even your picture or likeness. You may
have to agree to be reasonably available for photography
sessions and the like.

Right to Indemnity

You will have to make certain warranties when you sign
an agreement. One is that you are not encumbered with
any other contract that could prevent you from signing
with the publisher. Second, the songs that you turn in
must have been written by you and by no other party,
other than a co-writer. Therefore, if any other com-
pany asserts that it is your exclusive publisher, or if any
other writer or publisher asserts that any song you have
turned in infringes on the works of another, you agree
to indemnify and hold your publisher harmless for any
breach of warranty on your behalf. This means that you
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could have to pay for any lawsuit for copyright infringe-
ment that may be brought against your publisher in
regards to your songs.

Right to Change or Adapt

As mentioned in the section on single song contracts,
the publisher will want to retain the right to change,
adapt, edit, and prepare derivative works based on the
songs that you turn in. In fact, the publisher will try

to retain the right to hire someone else to make these
changes, and you will end up in a co-writing situation
without any input on the co-write. You should at least
ask the publisher to allow you to make any changes it
has requested. But the publisher may insist that it retain
total creative control, which means that it may not even
ask you before changing your song. Obviously, this can
be a real problem, because you may have to share in
any royalties for the rewrite. You should try to get the
publisher to at least allow the original writer to make
any changes, and if he can’t do that to the publisher’s
satisfaction, you should try to negotiate that no royalties
will be paid to the third-party writer.

JURISDICTION

Jurisdiction will set forth the situs of the contract and
under what laws the contract will be governed by. In
other words, if you sign a contract in California, the laws
of California will usually govern that contract. However,
you could sign a contract in New York or Nashville that
will call for the laws of the state of California to gov-

ern the contract, or vice versa. This will usually occur
when a company in New York or Nashville has its parent
offices in California, or vice versa.
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If you’re signing a songwriting contract in Nashville,
you want the laws of the state of Tennessee to govern,
so that any suit regarding the contract would have to
be brought in Tennessee. If you have to sue over some
contractual dispute, you don’t want to go through the
expense of traveling back and forth to California to
make court appearances just so that you can protect
your rights.

Territory

The territory of your contract will usually be throughout
the world, and sometimes even throughout the known
universe. If you have sufficient negotiating clout and are
an experienced writer, and if your publisher does not
have affiliates or subsidiaries in foreign territories, you
may want to limit your territory to the United States
and Canada so that you can negotiate your own foreign
rights. However, you need to be extremely experienced
and have relationships with many foreign companies to
negotiate your own foreign rights effectively. In most
cases, if you are with a large publisher, you should allow
the publisher to collect foreign royalties.

At Source Royalties

If you do allow you publisher to collect foreign royalties,
you should try to get at source royalties. This means
that if your publisher collects royalties from the United
Kingdom or other foreign territories, you will not be
paid the net royalties received after the foreign territory
has collected its usual 25%. In other words, if the UK
subpublisher charges 25% of all moneys collected and
pays 75% to your publisher, you end up with 50% of
75%, instead of 50% of 100% collected at the source.
Since the publisher and subpublisher are in fact
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affiliated, or possibly even owned by the same entity, you
will end up losing money that you should be earning.

And again, foreign royalties should be watched very
closely. You especially don’t want to get into a situation
where Germany collects money and deducts its 25%, and
then sends the money to the UK affiliate that deducts its
25%, and so on. You could end up losing a considerable
amount of foreign royalties without ever even knowing
it. You would need to audit all of these foreign countries,
which could be extremely expensive.

Reduced Rates

This also applies to the publisher issuing any reduced
mechanical royalty rates or any other types of licensing
deals to other companies that are affiliated with or
owned by the publisher or its parent company, such

as with at source royalties. You may see language that
says the publisher must deal at arm length with any of
its affiliates, subsidiaries, or even the parent company.
That means they must deal with these companies as if
they were just like any other company. This way, you
maintain the same royalty rate that you would enjoy
with any other company.

Term

The exclusive songwriter’s agreement is for a fixed time
or term, which can vary from one to five years depend-
ing on any options (see below), how good a songwriter
you are, and how much commercial exploitability the
publisher feels that it can attribute to your future and/or
existing catalogue, which you will be required to turn
in. In other words, the publisher is taking a big chance
that it will be able to get cuts based upon your unproven
ability to write songs for it. Of course, this risk is much
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less with an established writer, but there are lots of writ-
ers out there who have had a good deal of success before
they sign a publishing agreement, and then never even
get another cut. So the risks for the publisher are pretty
great. Nobody can predict the future, and the publisher
stands to lose a great deal of money unless it can find a
future for your songs.

Options

In some cases, the publisher will want to retain the right
to pick up options to extend the term of a songwriting
contract. In other words, the publisher has the right to
let you go after the first year. But if the publisher decides
that you have a good shot at success, or has been able

to get cuts for you or otherwise make money from your
efforts, the publisher will want to keep you bound con-
tractually for as long as possible.

There may not be much a new songwriter can do
about the option part of the contract due to lack of
negotiating power. However, it’s a good idea to word
the contract so that the publisher has to give you notice
before the option is picked up, instead of the option
being exercised automatically. This way, if the publisher
isn’t paying close attention to the contract, it may miss
the required notice and you’ll be free of any further
contractual obligations. Of course, you may wish to con-
tinue the contractual relationship, but if not, the contract
will be terminated when the publisher fails to pick up
the option. It just depends on each individual situation
as to whether you or the publisher will want options to
the contract.
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Prior Compositions

You may be required to turn in your prior compositions,
which are the songs that you have written prior to enter-
ing into the agreement with the publisher. This is usually
a good point of negotiation for the new writer with no
track record. You may have written quite a few songs
over the years before you sign a publishing deal. The
more songs you bring to the table, the better the deal you
will be able to negotiate for yourself.

However, the offer to write for your publisher may
be conditioned upon your prior works, and therefore
you may not get any extra consideration for those prior
works. You should negotiate some sort of signing bonus
for these prior songs, if you can. Otherwise, you will
have to sign away your rights to your prior compositions
as part of the entire consideration of the contract, and
you will get nothing extra for turning in your prior
compositions.

Minimum Commitment

You will also have a minimum commitment of songs
that you must turn in every calendar year. The average
number is usually 12 songs, and it could be less if you are
a recording artist with additional time constraints.

Meeting that requirement very much depends on
whether the publisher accepts the songs that you turn
in. If you co-write a lot of songs, you would have to co-
write 24 of them to meet your minimum commitment of
12 songs. Or, if you had two co-writers, you would have
to write 36 songs. In fact, I used to think that I would
never need to use algebra in my legal career, but the first
publishing deal that I negotiated for one of my songwrit-
ing clients had language setting forth numerators and
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denominators so that one could figure out the number of
songs that needed to be turned in pursuant to the mini-
mum commitment clause of the agreement.

Be that as it may, make sure that you completely
understand what the publisher expects in regard to your
minimum commitment, especially when it comes to
what songs the company will accept. You don’t want to
turn in 100 songs only to find out that your publisher
will accept fewer than 12 of them, and therefore you
have breached your agreement. Therefore, it is very
important to understand what level of songwriting is
expected of you.

Unfortunately, whether someone likes a song is
entirely subjective. You could feel like you have turned in
some of your absolute best work, only to have it rejected
by your publisher. This can be a very tricky thing to deal
with, because the language in the contract will call for
songs that are deemed to be satisfactory for commercial
exploitation. But again, the publisher will make that
decision.

To make matters worse, the publisher will also want
to retain ownership of the songs that you turn in that are
not deemed to be commercially exploitable. You should
at least retain some type of reversion rights, or try to
keep all songs that are not accepted by the publisher as
part of your minimum commitment. But again, a new
songwriter will not have a strong negotiating position, so
ask for everything that you can get and see how the pub-
lisher deals with your requests.
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Accounting Periods

Your publisher will not want to go through the time,
trouble, and expense of doing an accounting and provid-
ing it to you every single month. Therefore, the publisher
will usually do a semiannual accounting, and in some
cases a quarterly accounting, and provide you with a
statement along with your royalty payments. However,
many publishers will not send out that statement or the
royalty checks for a period of 30, 60, or even 90 days
after the accounting has been completed. Obviously, as
the songwriter, you would expect to get paid as soon as
the publisher receives money on your behalf. However,
unless you are an extremely lucrative writer for your
publisher, this just isn’t going to happen.

It’s in the best interests of publishers to hang onto
their money for as long as they can. In fact, publishers
keep all of their funds that eventually will be dispersed
in an interest-bearing account so that they can maximize
their profits, and it’s perfectly legal. Obviously, this
interest adds up quickly and adds extra income to
the publisher’s coffers. But the time between when a
publisher receives the money and when it’s paid out
is a source of constant friction between writers and
publishers. The only thing you can do about it is to
negotiate these points up front, or you will be waiting
for your money just like everyone else who’s signed with
your publishing company.

There is usually a long time between when a
song hits the charts and when you get the money
for performances and for all other royalties. Your
performance royalty money has to come from blanket
licenses from radio, foreign licensing, etc. That money
will be collected by your performance licensing
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organization (ASCAP, BMI, or SESAC), and that takes
time. Once the licensing organization has received the
money, it has to do some serious calculations as to who
is entitled to the money based upon its own pay scale
plans, and then it sends the money to you. As far as what
your publisher receives, sometimes synchronization fees
are negotiated and paid up front, but still moneys must
be collected from overseas and other sources. In short, it
will be a long time before you see any money, even if you
have a number-one hit.

However, there are many banks that cater to the
music industry, and they are more than willing to
give you a loan based upon collateral in the form of
assignment of royalties you will be paid for having a
charted hit. The bank knows that a charted hit is money
in the bank for the writer, and therefore will be willing
to make a loan so that you can buy a house, a car, or
whatever you feel you deserve as the fruits of your labor.
But unfortunately, you will end up having to pay interest
on that loan, so try not to go crazy once you get a hit.

If you do end up with a hit song, or even a string of
hits, manage your money wisely. This way you’ll be sure
to have plenty to last you for the rest of your life, because
those hits will generate money for years to come. But the
money won’t flow forever, so plan accordingly. I once had
a client who wrote a check for a house for one million
dollars. He was single and had no tax deductions, and he
would have been much better off making payments on
the house and deducting the interest. But he went ahead
and bought the house outright just because he could!
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Right to Audit

Your publisher will grant you the right to audit the
books, but just like with a record company audit, you
will have to give notice and conduct the audit during
normal business hours and at reasonable times so that
you don’t interrupt the day-to-day business affairs of
your publisher. Again, the contract will most likely
specify that you can only audit its books with a licensed
CPA present, and there may be restrictions on the
number of times that you can audit your publisher
during the term of your contract.

Once you have signed away your rights pursuant
to your publishing contract, you are pretty much stuck
with that agreement. However, there are a few situations
where you can get your songs back, especially if you are
not getting paid any money or your songs are not being
exploited in any way.

Termination of Rights

As stated in Chapter 6, you can terminate your assigned
rights for a 5-year period after the 35th and before the
41st year after the initial transfer. So, you had better
keep track of the date of transfer and the date of first
publication, and make sure that your successors, heirs,
and assigns have notice of this in the event of your death
so that they can terminate the transfer and keep 100%
of the copyright. Also, you must give written notice to
terminate a transfer, which can be done between 10 and
2 years before the termination date. Remember that you
must also send a copy of the notice to the Copyright
Office so that your rights are protected.

You could also ask a court to rescind your contract
if your publisher isn’t paying you moneys that you are
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due. Of course, the more that the publisher pays, the less
likely you will have an action against your publisher.
Furthermore, if there have just been some minor
accounting errors or late payments, your chances of
getting out of your contract are not very good. However,
sometimes the amounts paid versus what is owed are so
different that you could file a legitimate suit and win.
The courts are becoming much more understanding of
the disparity of negotiating position between a writer
and publisher. If the publisher is breaching the contract
by failing to pay moneys that are due, you could make

a good faith argument to rescind the contract for
non-payment and ask for all of your copyrights to be
reassigned to you.

Retention Periods

As stated above, you can terminate the rights assigned to
your publisher after 35—40 years. However, in some cases
you may terminate these rights upon the termination

of the contract, if the contract calls for it. If so, the
publisher won’t really have any incentive to work any

of the songs assigned under the terms of the contract
during the last year or two of the contract. The publisher
will therefore have a right of retention for a year or two,
to extend the period that the publisher will be able to
collect moneys from songs that were exploited during
the last years of the contract. This is only fair when

you consider the time that it takes to get paid and the
fact that the publisher should be paid for its efforts in
exploiting your catalogue. However, unless you are a
very established writer, you won’t have to worry about
this because you will assign your rights for as long as the
publisher can get them.
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Performance Clauses

You may be able to get your publisher to agree to certain
terms that require the publisher to get your song or songs
placed or cut on a record or released as sheet music, or
obtain a synchronization license for film, television,

or advertising jingles within a certain time limit. This

is especially negotiable if you are receiving a very low
advance. This way, the publisher has some affirmative
duty to get results with your material, and cannot just
dally around and never exploit your songs.

Of course, if you have received a large advance, the
publisher has extra incentive to exploit your catalogue,
because the publisher will want to recoup its investment.
So, you will have to negotiate this provision based
upon the amount of your advance and the publisher’s
willingness to agree to time restraints for performance.
Again, the more negotiating power you have, the more
likely you will be able to get your songs back if the
publisher is not working them. But if the publisher will
not agree to give your songs back after the time limit
agreed upon, you could ask for a larger advance so
that publisher will have more incentive to exploit your
material. If the publisher is not able to get any of your
songs exploited during the term or option periods of
your contract, you should ask for a reversion.

Reversions

A reversion clause in a contract is simply a way that

you can get your songs back, pursuant to the terms you
have negotiated in your publishing contract. A reversion
clause basically states that if the publisher is not able to
exploit the copyright that is assigned within a reasonable
amount of time, such as two or three years, the song will
revert back to the writer or writers. You will usually see

221



Chapter 7

222

Publishing

a reversion clause in a single song agreement, but not
nearly as often with an exclusive songwriter’s contract.
The publisher is going to be paying you advances in the
form of cash for living expenses, operating expenses that
can be attributed to your catalogue, and demonstration
costs that are paid to studios, musicians, etc., so that
your songs can be in a form that is worth being pitched.
However, that should be the risk that the publisher takes.
If the publisher can’t do anything with your songs, you
absolutely need the right to be able to get your songs
back so that you can find someone who can exploit

your songs, assuming that you can’t exploit your songs
yourself.

Buy-Back Clauses

Since your publisher has expended money in the form
of cash advances against future royalties, demonstration
costs, and the like, you may have to buy back the rights
to your songs, but only if the publisher is so inclined.
Your contract with your publisher is irrevocable

unless you can show some other defense to contract

(see Chapter 12, “General Principles of Contracts”).
Therefore, your publisher has no duty whatsoever to let
you buy back your copyrights.

If and only if your publisher agrees, you can buy
your copyrights back by paying costs advanced, and in
some cases more, to cover operating expenses incurred
on your behalf. But if your publisher will not allow you
to have any reversion rights in your contract, you can at
least ask for a buy-back clause. If you feel that one, a few,
or all of your songs that have not been exploited by your
publisher could have potential, you want to be able to get
your songs back, even if it means paying money.
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Of course, all of this will depend on the success of
any songs that are exploited. If you have a song or two
that have made money such that your publisher has
recouped all moneys advanced, buying back any songs
may just be for the costs of any demos advanced on those
songs.

Third-Party Assignment of Copyright

As discussed earlier in the chapter, you will be required
to assign all of your rights, title, and interest to your
songs to your publisher. In effect, you sell the publisher
the rights to effectuate this transfer of copyright for
prior compositions, and the right to file the copyright
for songs that you turn over to it in the future, pursuant
to the terms of your agreement with the publisher.
However, there is the back end of the assignment that
may be of interest.

Sometimes your publisher will want the right to
assign the rights given it, pursuant to the term of your
agreement to a third party. In some cases, this could be
a good thing for you. For instance, you may sign a pub-
lishing agreement with a new publishing company that
is just getting started, and it gathers some steam and
forms some sort of alliance with an even bigger publish-
ing concern. You would then have all of the resources
of the major publishing company at your disposal to
exploit your copyrights further, and that type of assign-
ment could be very beneficial to all of the parties that
are involved. However, your publishing company could
be facing some financial difficulties, and could be look-
ing to assign its rights to your catalogue to a third party
that may not be that reputable or even that experienced
in publishing matters. If this is the case, you could be
getting bought out by a company that is merely looking
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for a major tax break and that has no intention of work-
ing your catalogue. Obviously, this is a really bad thing!
There are ways to get around this, one of which is to ask
for a key man clause.

For instance, you may have signed an agreement
with a publishing company because you were particu-
larly interested in one or more people who brought you
into the deal in the first place. You expect to be working
closely with them for the entire term of your agreement.
You believe in their ability, and they believe in yours. If
those people are replaced, the replacements may not see
the value of your songs or songwriting ability, and there-
fore your interests could be put on the back burner or
forgotten about completely.

You can always ask for a restriction that allows you
to get your songs back, a reversion, or a buy-back of your
songs. However, you may have to come up with some
money to do it. After all, the publisher has advanced
money to you so that it could acquire your copyrights in
the first place. But on the other hand, the publisher takes
the risk that it cannot get a song placed or cut, and there-
fore if it fails to do its job, it should not be able to keep
your songs.

Exclusions

Depending on your negotiating position, you may be
able to restrict the use of your songs, or ask for certain
types of exclusions so that your songs will not be used
for certain purposes that are against your wishes. If
you are an artist who writes your own songs, you may
want to ask that the publisher give you the right of first
release. This will allow you to release the songs that you
have written on your own records before they’re offered
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to other artists. The publisher may wish to restrict this
amount of time for you to exercise the right of first
release, in that you may not ever be able to get some type
of an artist deal and the publisher just can’t wait for-
ever for you to get that deal. What is going on with your
career and the amount of interest that you have from
the record labels will be a large factor in deciding the
amount of time that your publisher will allow for you to
exercise any right to first release.

You may want to restrict your publisher’s right to
make changes to your songs, or to exercise total creative
control over your song catalogue. As stated earlier, if the
publisher insists on total creative control, including but
not limited to the ability to change the title, lyrics, and
music, and to prepare derivative works, the publisher can
hire someone else to make these changes. You will end
up in a co-writing situation, as well as having to share or
split royalties on the song without any input on the co-
write whatsoever. You should at least ask the publisher
to allow you to make any changes it has requested. But
the publisher may insist that it retain total creative
control, which means that it may not even ask you before
changing your song.

You may not want your songs to be associated with
certain products, political campaigns or parties, or
any number of other things that you feel are morally
objectionable or that offend your personal beliefs. You
may have objections to your publisher licensing your
songs for pornography, or some other use that could
be embarrassing to you or perhaps prove ruinous to
your career. Negotiating for these exclusions is usually
fairly easy as long as your requests are reasonable. But
remember that you are writing songs for your publisher
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so that you can both make money. Try to be fair, open,
and honest about any objections you may have.

Administration Deals

In some cases, if you have a fairly large catalogue that
is generating cash flow, you could consider signing an
administration deal. With this type of deal, you can
contract with a third party so that it will handle the
collections and other administrative duties that a large
publishing company would normally do, but you don’t
have to sign away all of your publishing rights. In most
cases, you will have to assign 5, 10, or even 15% of your
copyrights in return for these services. But that really
isn’t a bad deal when you consider that you won’t have to
worry about the financial end of collecting your royal-
ties, or paying out mechanicals and performances, etc.

However, you should also know that in an adminis-
tration deal, the administrators have no duty to exploit
your catalogue or pitch your material to anyone. It
will be up to you to make sure that your catalogue is
exploited and that you are pitching your songs. If you
can, try not to assign your publishing rights by contract,
but rather assign a percentage of the money collected by
the administrator. This way, if you want to terminate the
agreement, you will be able to do so much more easily,

and of course, you will still own your publishing rights
in full.

Co-Publishing Contracts

Co-publishing can be a great way to divide up the work,
as well as take advantage of the resources of another
publisher. This could mean more chances at getting
songs placed, and a whole lot more. If a smaller publisher
enters into a co-publishing agreement with a larger
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publisher, there is usually more money and clout. That
can be a real benefit to the smaller publisher, or even the
writer who retains part of his publishing rights.

Co-publishing agreements can come about in a
number of ways. But basically, the parties agree to divide
up the work, consult with each other in regard to the
copyrights, and share in the proceeds. Of course, one co-
publisher could agree to handle all of the administration
and provide an accounting to the other publisher, or to
divide up other tasks in a fair and equitable manner. The
only downside to a co-publishing agreement is that there
is always the risk that the other side will not hold up its
end of the bargain. That works both ways. If you enter
into a co-publishing agreement, you are still required
to hold up your end, so don’t expect the other publisher
to do all of the work for you. You will still be required
to file all copyrights, send in all clearance forms, and
be responsible for continuing efforts to exploit the cata-
logue that is the subject of the co-publishing agreement.

Now that we have discussed the basic ins and outs
of publishing, let’s focus on how money is actually made
from the exploitation of copyrights.

REVENUE STREAMS

The royalties that you receive from your publisher

will be the same from most publishing companies,

with slight variances depending on the deal and your
negotiating position. As stated before, you will receive
your performance checks directly from your licensing
organization. All other moneys will come from your
publisher, after it deducts any moneys that are due from
advances and for recoupment. To that end, your main
revenue sources are as follows.
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Mechanical Rights

Mechanical rights are paid for the right to make copies
of any sound recording. The Harry Fox Agency, which is
operated by the National Music Publisher Association,
is the main mechanical rights society in America. Harry
Fox is very much involved in protecting its clients from
music piracy and other copyright infringement (For
more information on mechanical rights, see Chapter 6.)

Performance Rights

Performance royalties are collected by ASCAP, BMI, and
SESAC, and then paid out to the respective writers and
publishers. They are collected from blanket licenses to
radio and television, live performances of your songs in
clubs and bars, jukebox plays, and background music
that is played in grocery stores, elevators, and the like.
This is how the lion’s share of money is made in the
music business. Literally millions of dollars are generated
each year from performance royalties and distributed to
the writers and publishers. You should learn as much as
you can about how you're getting paid by your licensing
organization, because each one calculates payments
differently.

Synchronization Rights

Synchronization rights come about when music is com-
bined with video to create an audiovisual work. They are
negotiated for a number of uses, such as film, television,
promotional music videos, theatrical uses, commercial
advertising, and non-commercial uses, such as business
training films and the like.

Once a license has been issued, it is the responsibility
of the publisher to obtain a cue sheet from the user of
the song, setting forth the name of the program, how
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the song was used, and the duration of each use. The
publisher should also notify the licensing organization
and any foreign licensors of the use so it can be logged.

Finally, it is important to keep track of any adminis-
trative duties so that the money is collected, and that any
contract options are kept track of so that any renewal
notices will be sent to the appropriate parties in a timely
fashion.

Print Rights

Print rights are basically the rights to reproduce your
music in songbooks, sheet music, educational books,
different arrangements for different types of bands (con-
cert, brass, marching, stage, and other types of bands),
fake books, and folios, which will combine songs from a
particular artist or from a particular record. Print rights
also include the rights to put your lyrics in popular fan
magazines or other periodicals, as well as on the Internet
or in certain books.

Grand Rights

Grand rights cover dramatic musical works that are
created for the live stage, such as on Broadway. While
performance, mechanical, synchronization, and print
rights are known as small rights, grand rights cover
musicals, opera, operettas, and ballet. The nice thing
about grand rights is that if your music is used for such
purposes, you get a piece of every ticket sale for those
shows. If you're lucky enough to get a song placed as a
grand right on a long-running Broadway musical, you
will be seeing some pretty hefty royalty checks.

However, you should be aware that dramatic uses
are not the same as grand rights. Dramatic uses or per-
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formances are when someone performs a song “as a
song” in a dramatic sense. This does not mean that the
song is a part of a collective work in its entirety, which

is required for a grand right to come about. For a song
to be included as a grand right, it must be interwoven
into the story or plot line. Thus, in a sense it carries the
dramatic work, or becomes so much a part of the work
that the work would lose its meaning without the song.
Therefore, if your song was merely part of a collection of
works on Broadway, that would constitute a small right.
However, if you wrote a song that was used to tell a larger
story and became the central focus of a Broadway musi-
cal, you would be entitled to grand rights.

There is often a good deal of dispute over whether a
certain use constitutes a grand right, especially since the
performing rights societies have no part in the collection
of money for dramatic licenses, only for non-dramatic
uses. The publisher has to negotiate directly with the
theatrical agency that is producing the work. Obviously,
the user of your work would much prefer to pay a small
right non-dramatic license rather than a grand rights
license. Thus the reason for the disputes. But if you can
show that a certain use is a grand right, you will make a
good deal of money if the dramatic musical use has any
measure of success.

Jingles

If you are lucky enough to have a very popular song, any
number of large companies may want to use your music
to market their products or services. Of course, your
song doesn’t have to be a charted hit to get a commercial
licensing deal, but it helps.
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You should always be on the lookout for ways to
place your song in commercials. Moby, the techno artist,
found a brand new market for his music by offering it
to advertisers for all types of products. Not only did
he make money from these deals, but he increased
awareness of his music and therefore drove album sales,
live appearances, etc.

Of course, if the jingle use is for an audiovisual work,
this will be covered under synchronization rights. But if
the song is used for radio, a performance royalty will be
in order.

Foreign Licensing

As stated before, foreign licensing or subpublishing can
be an extremely lucrative source of income. In fact, as
our world becomes more and more connected through
technology and outsourcing of work to foreign countries,
the world is slowly becoming one giant marketplace.
Foreign subpublishers often work your catalogue in
their particular markets by trying to get cover record-
ings by local artists, promoting your recordings in that
marketplace, putting out printed editions of your songs,
protecting your copyrights from infringement, and gen-
erally exploiting your catalogue just as your publisher
would.

Miscellaneous Uses

There are a number of miscellaneous uses that people
may have for your songs or lyrics. One of the more com-
mon uses is parody, such as what Weird Al does with
other people’s music. Another use is sampling, which is
very prevalent in hip-hop and dance music, and can be
very lucrative depending on the nature and length of the
use. In fact, Sting negotiated with P. Diddy for the use of
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“Every Breath You Take” and kept all of the royalties for
the use of that song. Medleys that incorporate more than
one song are another source of revenues.

There are also a number of new media that use
songs, such as with MIDI (Musical Instrument Digital
Interface) files. These MIDI files are used so that a com-
puter, sampler, or other MIDI device can play back a
song in its entirety, or even samples of the music, so that
the music can be played back without a human ever
touching the keyboard or other instruments. Karaoke is
another form of new media that incorporates your music
and lyrics into their applications so that others can sing
your songs. Since karaoke is often performed publicly in
certain bars, there is a performance royalty included, as
well as a mechanical royalty for the copying of the music
and a print license to print the lyrics.

Greeting cards that use your lyrics would have to pay
a royalty, which would fall under print licensing. But if
the greeting card features a small sample recording of
your song, that company would have to pay a mechani-
cal royalty. If a board game uses your lyrics as part of
a trivia question or some other use, the manufacturers
have to pay a print license. If your lyrics are printed on a
t-shirt, each shirt sold will generate a royalty. If a doll or
other children’s toy uses your music in some way, you're
entitled to a mechanical royalty. Video games can also
be a fairly lucrative market. In fact, the uses for songs
increase every day as more and more items become
interactive or feature music in some way.

You and your publisher should always be thinking
outside of the box and continuing to look for new and
inventive ways to exploit your song catalogue.



Summary

The Truth About the Music Business: A Grassroots Business and Legal Guide

When you get into the publishing game, you will begin
to see the vast amounts of money that can be made
through the exploitation of copyrights. But the pub-
lishing business is extremely competitive, and there

are thousands of writers and publishers out there who
are starving. Just because you can write and/or publish
songs doesn’t mean that you will make money at it. If
you’re lucky enough to get offered a publishing contract,
you should seek a competent music attorney before
negotiating.

Whether you are going to be your own publisher or
you sign a publishing deal, if you approach the publish-
ing and writing game just like any other business, and
with a great deal of hard work and enthusiasm, you may
find yourself sharing in all of that gold!
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Digital Rights

“The future is uncertain....”

There is probably no issue in the entertainment industry
that causes more dispute today than digital rights. This
is the area of copyright law that deals with materials that
have been developed with newer digital technologies.
With the advent of newer and faster technologies, espe-
cially computers, just about anyone can copy CDs that
they have legally acquired and then burn copies to give
to their friends. This is copyright infringement, plain
and simple.

With the explosion of the Internet, almost anyone
can copy, distribute, and share text, images, music,
and video files with impunity. It is so easy to engage in
copyright infringement that anyone who can turn on
a computer and connect to the Internet can access just
about any content he wants, anytime he wants, and
basically for free.
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All of this is done despite the fact that copyright
laws unquestionably protect much of the content that is
available for copying or downloading. The common per-
ception seems to be that any files from any source should
be absolutely free, which flies in the face of the copyright
code and the intent of the framers of the Constitution,
who intended to protect the creators and owners of
copyrights.

Unfortunately, the only way to police the situation is
most likely to infringe upon the privacy rights of people
who are copying CDs or who are downloading them
from the Internet, which gives rise to a whole set of other
legal arguments and issues. The problem lies in finding a
balance between the absolute right of copyright owners
to be paid for their work and the right to privacy of con-
sumers. How do you give consumers access to legal file
sharing without the federal government having to step in
and police the situation?

The issues in the chapter are very important to those
of us in the entertainment industry, because they are
going to shape how the music business is conducted
in the future. Many argue that file sharing has a direct
effect on copyright owners’ ability to make a living.
They further argue that the more income that is lost to
file sharing, the less money will trickle down to those
who are even remotely trying to make their living in the
music business.

On the other hand, Koleman Strumpf, a professor of
economics at the University of North Carolina, has done
a statistical analysis of file sharing trends and suggests
that there is no empirical data that they have any effect
on the music business whatsoever. Professor Strumpf
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suggests that other market indicators are responsible

for recent losses in record sales, such as changes in
consumer demographics and the state of our economy.
He further suggests that there is new competition on
the market that takes up consumers’ time and money,
such as video games and cell phones. Also, some suggest
that during the boom of the early ’90s, a good deal of
the increased music sales could be attributed to the
advent of the compact disc. It allowed older consumers
to purchase some of their favorite music on the new and
different media, which was allegedly better in quality
than cassettes or LPs.

Although there are a number of problems that need
to be addressed regarding music pricing, delivery, avail-
ability, variety, marketing, promotions, etc., many see
the number one problem facing music copyrights today
as file sharing over the Internet.

In today’s world of computers, file sharing via peer-to-
peer technology (P2P) is fast becoming the norm. The
problem is rapidly growing worse each and every day, as
more and more people get on line and start downloading
music files or other copyrighted materials. Through file
sharing software such as Kazaa, Music City Morpheus,
Bearshare, and many others, you can search vast num-
bers of remote computers, networks, and databanks by
merely searching for filenames, artist names, and/or the
title of any song, video, or other copyrighted material.
Once you find the files, downloading them has never
been easier. All you have to do is point and click, and you
can get just about anything you want for free. In fact,
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with broadband, you can download a song quicker than
you can listen to it. Why should anyone go buy a CD
when he can get any music off the Internet for free?

At any given time, Music City or Kazaa can have a
few million users connected and sharing trillions of files.
More than 300,000,000 people have downloaded some
type of file sharing software, and millions of them are
out there grabbing files for free as you are reading this. If
you translate that into lost revenues for the record labels,
the artists, and the songwriters, millions and millions of
dollars could be lost every single year. And the problem
is getting worse as each day passes. (See “Lost Revenues”
later in this chapter.)

To share files on the Internet, you just need to get
some sort of CD ripping software, which you can usu-
ally find for free just about anywhere on the Internet.
Once you have your ripping software installed, you
just rip your CDs onto your hard drive. Ripping a CD
is simply the process of extracting the raw audio files,
which is completely legal if you have purchased the CD.
All you have to do is insert any CD into your CD-ROM
drive, open the ripping software, and extract the raw
files straight to your hard drive. The files that you rip
will usually be .wav files, which in some cases are too
big to send across the Internet. However, you can easily
find free compression/decompression software (codecs)
on the Internet that will allow you to convert large .wav
files into MP3 files, and vice versa. MP3 files are basically
the same as .wav files, but are compressed by a factor of
about 10. A 50MB (megabyte) .wav file is converted into
a SMB MP3 file, which makes that file that much easier
to share. In some cases, your ripping software will con-
vert your raw audio files to MP3s.
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The next step is to download peer-to-peer software,
which usually will create a “shared” folder on your com-
puter automatically. You can move all of your ripped
MP3s or any other files into that shared folder, and you
are ready to share them with anyone who’s connected to
that peer-to-peer network. Since many people are using
broadband, they are connected to the Internet as long
as their computers are turned on. Therefore, they are
allowing people to take files off their computers 24 hours
a day, 365 days a year.

You don’t even need to own any CDs to get tons of
music for free and then share those files with others and
in fact, most file sharers never buy CDs. To find music
files on a peer-to-peer network, just type in the artist’s
name, song title, or even lyrics, and you can usually
find just about anything that you are looking for. Once
you find the file you want, point and click, and you are
downloading the file immediately. Since these songs are
placed in your shared folder automatically, the more files
you download, the more files you make available for oth-
ers to share.

So it’s easy to see that illegal file sharing grows expo-
nentially as more and more songs are moved from place
to place, and as more and more songs are made available
in the shared folders on more and more computers. If
one person downloads 10 songs to his shared folder, and
then 10 people download them from that person, and
then those 10 people share those songs with 10 people
each, and so on, the possibilities for infringement are
almost unlimited. The only enforceable restrictions are
the collective conscience of the people who are doing the
sharing. Of course, the laws are changing, and only the
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future will tell what will happen if you are caught shar-
ing lots of files.

Once you have all of these MP3 files downloaded,
what do you do if you want to play them on any standard
CD player? To reverse the process of converting .wav
files to MP3s, just use the codecs from your free ripping
software and then decode the MP3s to .wav format.
Then just burn then to a CD, and you can listen to that
illegally obtained music in just about any standard CD
player. Also, MP3 players are becoming much more
prevalent, and most newer players will play CD-R, MP3,
CDA, and other formats. A standard CD-R disk can hold
17 or 18 songs in .wav format, and 10 times that many
MP3s, for about $0.25. That’s over 11 hours of music on
a single CD, and for all intents and purposes for free.

It is no surprise that the RIAA is cracking down and
suing some of the people who are sharing large amounts
of files. However, since many of these file sharers are
young, they don’t really have any concept that what they
are doing is illegal. The more they do it, the more they
resent having to pay just to download a song. Does this
mean that these file sharers will start downloading from
only the people who are offering their music for free?
Not if the RIAA can possibly stop it. It doesn’t want any
file sharing whatsoever, even if the artists want their
music to be available for free, which is true of many
artists. Of course, the RIAA isn’t concerned about rep-
resenting the little guy who wants to promote his music
via file sharing. It is only concerned with the almighty
dollar and the record companies it represents. If the
RIAA had its way, you could be sued or possibly arrested
if you download music that is free or whose copyrights
the owners do not wish to enforce. As it stands now, the
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vast majority of the files being downloaded are from the
artists with the highest record sales. Go figure....

If people keep getting sued for file sharing, or even
start going to jail, there are going to be some pretty
upset fans out there. The recording industry is in a real
public relations nightmare, and hopefully these issues
will be resolved very soon, perhaps by new legislation
or even education. Unfortunately, technology will most
likely stay one step ahead of the lawmakers. Whatever
legislation may be in place, people are going to use
technology to find ways around it, even if these file
sharers and creators of technology are breaking the law
or subjecting themselves to civil sanctions.

In fact, there are already newer technologies com-
ing out. Some versions of non-standard peer-to-peer
applications use random floating nodes to allow access to
software, movies, music, and the like. With this technol-
ogy you don’t really connect to someone else’s computer
to download an entire file. You specify the file that you
are looking for, and it sweeps the Internet looking for
packets of information to download that will eventually
make up that entire file. Therefore, nobody is actually
stealing or downloading files from one particular file
sharer, but gathering packets of digital information from
many sources on the Internet until that entire file has
been completely reconstructed. I'm very interested to see
how the lawmakers propose to police this type of ran-
dom packet sharing.

There is also open source code, which is non-
commercial and is written by anonymous code writers,
that allows for connecting peer-to-peer so that you can
share files with impunity. If the Inducement Act, which
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is designed to impose criminal sanctions on peer-to-peer
software, is passed into legislation, how is the Justice
Department going to find the people who write this open
source code? (See “The Inducement Act” later in this
chapter.)

Of course, you may have heard the argument that
MP3s don’t sound nearly as good as regular CDs, but
I doubt that most of the buying public, or rather the
non-buying public, can tell the difference. I doubt that
anyone who’s getting his music for free really cares that
it’s not CD-quality. Here is a small test that you can try.
Convert a song on CD to an MP3 file. Play the song off
the CD, play the song in MP3 format, and compare them
sonically. If you have a decent stereo system and some
fairly good speakers, you should be able to hear a differ-
ence, but not necessarily a huge difference.

Another problem with MP3s is that the codec that
somebody uses to rip a song may not be the same as the
codec you use to convert the MP3 back to .wav (or .aiff
for the Mac). But again, when you weigh the loss in sonic
quality against getting the music for free, most people
couldn’t care less.

To make matters worse for the copyright owners,
when you look at the legal notices on these file sharing
sites (the really fine print that hardly anyone reads), the
file sharing software companies place the onus on the
people sharing files to decide if they’re violating any
copyright laws. Let’s face it, most folks have never read
the copyright code, nor are they very concerned that they
could be stealing. 'm sure that many of these people
think gathering these files is perfectly within their rights.
Most of them probably don’t realize how their copyright

241



Chapter 8

242

Digital Rights

piracy could be affecting all of the people who make
their living from the music business. In fact, many of
them think that music should be completely free, and
they question why they should be lining the pockets of
the big bad record companies. After all, you can hear
music for free on the radio all the time, can’t you?

Most folks who are not in the music business don’t
understand that radio is a huge source of income for
songwriters and copyright owners, in the form of per-
formance royalties, as well as a huge source of music
promotion for the record labels. But with radio, you only
get to hear what the stations want you to hear. With file
sharing, you can hear what you want to hear, when you
want to hear it.

Also, most people don’t realize that the file sharing
software companies are selling download information
to the labels so they can track market trends. When the
labels receive information that shows a large number of
downloads in certain areas of the country or in major
cities, they will put more promotional money into those
markets to get radio stations to play those songs and
increase record sales.

To make matters worse for the artists, the record
labels are refusing to pay full royalties to artists and
producers for download sales. They’re paying reduced
rates (in most cases 50% less) to artists and producers
for downloads, because they fall outside of what the
labels deem to be normal retail channels (namely
record stores). Download royalties are calculated at
rates like those of budget line records or record clubs.
Furthermore, the labels are taking deductions for
things such as packaging and breakage, even though



The Truth About the Music Business: A Grassroots Business and Legal Guide

file downloads don’t require any packaging and can’t
necessarily be broken in the traditional sense, which
further reduces payments to artists and producers.

The record companies are sticking it to the artists and
producers once again, while raising all kinds of sand
about file sharing. It seems like they want it both ways.
They want to stay on top and rake in as much money as
they can, even if it means taking advantage of the artists
and producers who actually make the records, as well as
punishing the very people who buy them.

It is important to note here that record sales dropped
by well over 85% when radio hit the market way back
in the early part of the 20th Century, and the record-
ing industry was understandably up in arms about that
loss. Since radio was offering music for free, the labels
worried that they would be put out of business. But of
course, that didn’t happen. In fact, the record companies
are now paying radio, albeit indirectly through indepen-
dent promoters, to play their music, even though payola
was outlawed years ago. Seems kind of funny how times
change, and yet the record labels are still insisting on
staying on top of the money chain, doesn’t it? To some, it
looks as if the record industry would like to have its cake
and eat it too. Isn’t file sharing just another means to
promote music? Isn’t it possible that it could be another
boom to the music industry, just like radio was, and that
the RIAA and the record labels are looking at it in the
wrong way? Won't the market bear itself out without
resorting to putting people in jail? This is certainly some
food for thought.

Unfortunately for the RIAA, these file sharing net-

works take the moral high ground. Even though they
know that their software is being used for unlawful
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purposes, and the vast majority of the files being shared
are protected by the copyright code, they state that they
only make file sharing possible and do not encourage

or endorse illegal file sharing. Are these file sharing
software companies involved in a conspiracy? Perhaps.
In order for a conspiracy charge to stick, two or more
people must decide to break the law and then take one
step toward doing so. So the argument could be made
that the file sharing companies are engaging in an illegal
conspiracy.

Of course, we all know what happened to Napster,
but that was a different sort of software application and
was only exposed to civil sanctions and injunctions.
However, the RIAA is pushing Congress to enact laws
that would allow for jail time for peer-to-peer software
creators. Will this mean that gun manufacturers are next
and will be held liable for crimes committed with their
products?

These file sharing software companies are not actu-
ally agreeing to allow illegal file sharing to take place,
any more than gun manufacturers intend for murders to
take place with their products, but they are indeed tak-
ing some action by making this software available. But
unless the federal authorities step in, there isn’t much
that anyone can do about it. Besides, wouldn’t shutting
down peer-to-peer networks infringe upon our right to
free association? Shouldn’t the peer-to-peer networks
just be sued by the RIAA, like Napster was? Couldn’t
the peer-to-peer networks be required to monitor their
subscribers, or even educate them about copyright
infringement, instead of setting up themselves and their
users to be sued or perhaps even jailed?
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But we must remember that file sharing doesn’t
always come about in the form of downloads.

I have seen a lot of people who will make copies of CDs
for other people, and they actually scan the cover art
and all of the other graphics work, put all of that into

an entire package, and then sell it to someone at a much
lower cost than the original CD. This is absolutely music
piracy, as well as copyright infringement of the cover art.
In fact, if you are caught with copies of illegally acquired
CDs when you are driving around in your car, especially
if you have a large number of them that would add up to
a market value of over $2,500, you could be arrested on
the spot and taken to jail. (See “No Electronic Theft Act
of 1997” later in this chapter.)

At any rate, this direct copying is a real problem
here in the United States, but it’s even more prevalent
in Russia (the “one-disk country”) and Asia, where
copyright laws are not as developed and copyright
infringement is much less of a priority than more serious
crimes. In fact, when I was working in Moscow, you
could buy just about any software program, CD, or DVD
at kiosks on almost every single corner. Unfortunately,
until some type of international governing body has
some control over it, this type of theft will continue
to take place. Good luck to the RIAA if it thinks it can
control copyright infringement in markets throughout
the entire world. I doubt that the ICJ (International
Court of Justice) will care whether anyone has had
a million illegal downloads of his songs in foreign
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countries. It has enough to deal with in regard to basic
human rights, war, and many other issues.

Many people feel that protection of copyrights and
some sort of public relations effort by the music business
are going to be crucial, as opposed to putting people in
jail for file sharing or copying copyrighted materials.
People are going to have to understand that making
copies and handing them out is wrong, but stopping
that is going to be even more difficult than stopping
downloads. Downloading music for free should be
actionable in some way or another, such that it would be
much easier just to buy music legally than to face being
sued. However, if the RIAA continues to sue people for
file sharing, won’t the federal courts get tired of hearing
so many cases over such small amounts of money?
Should downloading expensive software programs be
stealing as well? A number of issues need to be resolved,
but does there need to be a catch-all law that could
possibly put half the country in jail? Whatever happens,
people should know that the creators of the copyrights
need to be paid! But how?

Should File Sharing Be Legal?

246

Is it legal to steal a few slices of bread from a grocery
store? Maybe you are really broke and need only a few
slices of bread so that you can survive. Shouldn’t we all
have the right to eat? Of course not. The grocery store
looks at taking a slice or two from a loaf of bread as
stealing the whole loaf. And even though that loaf of
bread may cost the grocery store only pennies on the
dollar, it is not about to allow any type of shoplifting.
You will be prosecuted and go to jail, plain and simple.
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Of course, the people who own the land that grew
the grain that was used to make the bread aren’t worried
about you stealing one slice of bread, because they’ve
already been paid for the grain. Furthermore, the bakery
that made the bread won’t care if you steal a slice from
the grocery store, because it has already been paid for
every single loaf of bread that the grocery store bought.
But this is not how the music business works, because
making CDs is not paid for in the same way as most
other commercial goods.

The owners of sound recording copyrights that
make CDs for profit make money from the sale of CDs
only when the consumer buys them. The record stores
have the right to return stock that does not sell to the
distributors, who in turn charge back these costs to the
record labels (even though that may not be at the full
wholesale price). The record labels in turn charge back
those returns to the artists, and no money is paid to the
publishers or songwriters on units that are shipped but
not sold. Usually, there are no returns for overstocks
in other commercial enterprises that sell commercial
goods. Once you buy goods to sell at your retail store,
those goods are yours to sell whether you make a profit
or not. This means that a retail business will need clear-
ances or other sales to move its stock, but in most cases
it won’t be able to return the products it is not able to sell
to the manufacturers.

Perhaps the music business should change the model
it uses to make money. But how? There is no simple
answer, but whoever comes up with a new delivery
system that allows file sharing for free and still generates
money for the copyright owners will most likely be a
very rich person. That certainly is food for thought.
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In short, many owners of copyrights feel that steal-
ing copyrighted music should be as illegal as stealing
physical property, and if you are caught you should be
prosecuted. But do we really need to be filling up our
jails with people who are caught downloading music,
especially if most of them are not even 18 years old?
Should they be held civilly liable for infringement, along
with all the monetary penalties that entails? How do
you expect to collect money from a 14 year old, unless
parents have to pay for the acts of their children? Do we
really want to start arresting people over approximately
$0.082 cents a song? Of course, if someone is sharing
thousands of files, that makes a really big difference.
Unfortunately, this is a really huge problem and there is
no easy solution.

Let’s apply that same standard of shoplifting food
to stealing music. Even though music is not required
for survival, it still plays a major role in our day-to-day
lives. Of course, we can hear music for free anytime we
want if we just turn on our radios, but we have no con-
trol over what we hear and when. It is important to note
that radio stations are paying a blanket license for the
ability to play the music that you hear, and all of that
money goes directly to the songwriters and the pub-
lishers through performance licensing organizations.
The record labels are getting promotional value for acts
on their labels, but they are paying huge sums to radio
through independent promoters to get them to play the
music. As stated before, the recording industry was up
in arms about radio when it first came out. Record sales
dropped considerably. But there were huge problems
with the economy at that time, because the country
was in the largest depression in history. Regardless, the
recording industry was freaking out, and rightfully so!
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It had empirical data to enforce those feelings. But look
what has happened. The record companies are now pay-
ing radio up to $50,000 for three spins a day for only two
weeks in major markets.

So for those who don’t want to rely on radio and wish
to hear what they want to hear when they want to hear it,
they can either purchase the music legally or continue to
engage in illegal file sharing. And if they engage in illegal
file sharing, they are definitely taking money directly

from the copyright owners, which could be considered to
be theft.

Under common law, theft consists of the following
elements: There must be property that belongs to
another which is appropriated, with said appropriation
being dishonest and done with the intention of depriving
the other of the property. You must have the actus reus
and the mens rea for the action to be a crime. Actus reus
is the action that, when combined with the mens rea or
guilty mind, makes the act a crime. But this would seem
to mean that borrowing is not a crime but rather a civil
action, which it really is. But if a couple of kids borrow
a car to go on a joy ride, with the intent of bringing the
car back later, they are still going to jail for grand theft
auto... you can bet on it.

Although theft is considered to be an intent crime,
proving intent is next to impossible. How can you pos-
sibly prove what someone is thinking, especially whether
the person intends to return the property? Many states
let the act speak for itself and will not try to prove intent.
They use the “ignorance of the law is not an excuse”
argument. Otherwise, the state would have to prove that
a person accused of theft knew that the act was illegal.
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You are supposed to be innocent until proven guilty by
law, but the reality is that if you are caught stealing or
removing property, you are really guilty until you prove
you are innocent.

Despite all of this legal meandering and semantics,
many argue that every single time someone copies or
downloads a song without paying a royalty, this equates
to taking a slice of bread from the mouth of some
hungry songwriter or his kids. And worse, this is not
just being done by one or two people, but by thousands
and thousands, if not millions. And remember, the
songwriters and the artists are the ones who aren’t going
to be able to survive due to these lost revenues. Sure, the
record companies are losing large amounts of money
too, but let’s not forget about the little guys. Everyone
even remotely connected to the music business will have
to pay the price eventually due to these lost revenues.

If you don’t believe it, take a trip to Nashville, drive up
and down Music Row, and look at all the businesses that
have closed. I'm sure that New York and Los Angeles are
feeling the pinch as well.

But is this downturn really the result of file sharing?
It’s hard to say for sure. All newer technologies are
having their effect on the music industry, including
the affordability of home studios and the proliferation
of other products that make demands on consumer
dollars, but money is being lost one way or another.
Furthermore, if you look strictly at the copyright code
as it stands right now, file sharing is in fact copyright
infringement.

If you ask your local grocery chain whether it would
allow anyone to steal even one slice of bread without
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having to pay for the entire loaf, it would say that if
these shoplifters were caught, they would be prosecuted.
What would the grocers do if they knew that their stock
in their own company was being stolen by anyone who
could push a mouse button and download a loaf of
bread? They would be outraged and they would want
those people prosecuted! Of course, we can’t move
tangible property over the Internet, but we can sure
move intellectual property. And there really isn’t any
difference between a physical property right and an
intellectual property right. The law protects them both
from theft.

But intellectual property is different from physical
property. So shouldn’t this be a civil matter? After all,
some say there is no real proof that copyright owners
have been deprived of their property, which is an element
of theft. In fact, one of the reasons that file sharers have
not been put in jail in the past is that many of the files
being copied were given away as promotional goods
before they were offered for sale. To some, it seems that
the promotional value of downloads is in fact working
in favor of the record companies. But you can bet that
the RIAA doesn’t look at it that way, and neither do the
record companies. And again, let’s not forget about the
songwriters, artists, and producers.

There is really no way to figure out exactly how much
money is lost each day as file sharing continues. Of
course, some argue that no money is being lost at all,
because they feel that file sharing has a great deal of
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promotional value. But we can do some math and look at
some possible figures.

LICENSES ON BLANK CDS

Each blank CD that you purchase contributes to the
Sound Recording Fund and the Music Works Fund. In
fact, 2-3 % of the retail sales of blank CDs are paid to
the labels, artists, publishers, and writers. (For more
information, see “AHRA—The Audio Home Recording
Act of 1992 later in this chapter.) However, if you take
the cost of a single blank CD, which is around $0.25,
and multiply that by 2%, you get half a penny ($0.005).
That is to be split by the labels, artists, publishers, and
songwriters. That’s not a whole lot of money. And this
is designed to pay for copies that are made from other
copies of legally acquired CDs and the like. But if you are
not paying for the actual music first, it’s very easy to see
that large amounts of revenues are lost.

For every song that is downloaded, the record label
should be making around 66 cents ($1 minus 1/3 to
the download company such as iTunes, which I will use
for this example). The label has to pay a mechanical
royalty to the publisher/writer of the song, so that’s
about 8.2 cents. That leaves the label with $0.578, and
it has to pay the artist about 5% of that (due to reduced
royalties for downloads, and if the artist had recouped
to the record label). That means the record labels are
losing about $0.5491 per song, and the artist is losing
about $0.0289 per song. If you consider that 200 MP3
files can be put on a single CD, multiply that by $0.5491
and you get $109.92. That’s how much the labels lose
per 200-song MP3 CD that is burned, while the artists
lose $5.78. Multiply those figures by millions of people,
and you get tens of millions in lost revenues. Of course,



The Truth About the Music Business: A Grassroots Business and Legal Guide

for each blank CD that’s sold, the artist and label get to
split $0.003 from the Sound Recording Fund. So it’s easy
to see that the labels and the artists are losing a lot of
revenue!

As for the publishers and writers, right now the
mechanical rate to the artist is $0.082 per song. If you
consider that 200 MP3 files can be put on a single CD,
the labels, artists, publishers, and songwriters are losing
$16.40 (200 times .082) for each MP3 CD that is burned,
less $0.00125 (.25 times .005 to SRF), which is still $16
total or approximately $8 apiece. That adds up to a lot of
lost revenues just to the publishers and writers.

It is very easy to see that the labels, artists, publishers,
and artists are losing a lot of money. No matter what
anyone says, this is a real problem and something should
be done. But do we really want to put people in jail? 'm
sure the RIAA doesn’t want to pony up the money to
sue all of the different peer-to-peer networks or all of
the people who are downloading music. Eventually, the
federal courts would be filled with civil copyright suits,
and there would be no room to hear other important
federal civil suits. If the RTAA has its way with the new
Piracy Act and/or the Inducement Act (see below),
the Federal Justice Department will be overrun with
thousands if not millions of criminal cases.

Furthermore, what is to be done about people
outside the United States who are engaging in file
sharing? Even if every single American quit sharing
any files whatsoever, what about the millions of people
outside of the U.S. who are sharing files illegally that are
owned by U.S. companies or citizens? How do we plan to
bring these people to justice? Are we going to extradite
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millions of people from overseas just to prosecute them
in our Federal Courts?

But this still leaves us with the problem of how the
record labels, the publishers, and the RIAA are going to
police file sharing. You can bet that they are going to try
to do away with the Bill of Rights to the Constitution of
the United States.

One of the bigger problems with file sharing is that it’s
very hard to police what is being sent from one com-
puter to another without violating people’s right of
privacy. Should criminals be allowed privacy rights as
well? There is a lot of discussion about these issues, espe-
cially with regard to terrorists who use the Internet to
gain access to information and engage in illegal activity.
With terrorists running rampant and using the Internet
to communicate, lay plans, and carry out their crimes,
the government is really in a quandary as to what to do.
It has been cracking down, and our privacy rights are
going to go down the tubes because of it. The FBI and
other offices of the government have been given com-
plete authority to carry out their tasks of investigation
in the name of the war on terrorism, despite our rights
to personal freedoms. The bottom line is that the federal
government is absolutely going to impinge upon people’s
rights to privacy during times of war. It has been doing
it for the last two centuries, and history shows that the
United States has had very little downtime when it has-
not been at war. In fact, we have been carrying out the
war on drugs for a very long time now.
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But where does one’s right to privacy end and the
government’s power to restrict illegal activity begin? The
law states that if there is a compelling state interest, the
government has the right to impinge on people’s civil lib-
erties. These are incredibly difficult issues to resolve, and
you better believe that the government is doing things it
most likely should not be doing, in the name of national
security. Are we going to allow the government to do
the same when it comes to music piracy? Do we want
the government to have the right to come look at highly
personal information on our computers in the name of
stopping illegal file sharing?

There is some proposed legislation to outlaw peer-to-
peer networks and to impose greater penalties, including
jail time, for those who engage in file sharing. But how
are the federal authorities going to police the situa-
tion? More likely than not, they are going to impinge on
the civil liberties of individuals and actually engage in
unlawful search and seizure, which is prohibited under
the Fourth Amendment, as well as invading people’s
right to privacy, which is guaranteed by certain parts of
the Bill of Rights as well as by federal legislation.

Under the Fourth Amendment, the federal govern-
ment needs probable cause to look at the information on
your computer, unless you give the authorities consent to
search. Or, if you put files in a shared folder that’s open
to anyone on a peer-to-peer network, in essence that
does not necessarily afford you full protection or guar-
antee of any right to privacy.

The Fourth Amendment stipulates that “no warrants

shall issue, but upon probable cause.” Probable cause,
also required for a warrantless arrest, is an objective
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standard rather than a function of subjective opinion
or suspicion not grounded in fact or circumstance.
However, the facts or circumstances need not be of the
nature of certainty necessary to establish proof in court.

This is very subjective, to say the least. It all depends
on how one looks at probable cause. It usually depends
upon a judge deciding whether a warrant to search shall
be issued. However, if an officer of the law has probable
cause to believe a felony is being committed, in some
cases he does not have to get the approval of a judge.

Furthermore, according to the law, any individual’s
right of privacy must be balanced against the state’s
compelling interests, which would give the state the
right to take action despite the Fourth Amendment.
Such compelling interests include promoting pub-
lic morality, protecting the individual’s psychological
health, and improving the quality of life. Is the protec-
tion of copyrights a sufficient compelling state interest
to violate one’s personal liberties, such that anyone can
look at your personal information on your computer?
Personally, I don’t think so. However, others may beg
to differ. If the RIAA had its way, it would be able to get
inside your computer and look for copyrighted materials.
Obviously, this is a serious violation of the Bill of Rights,
unless there is some probable cause. But what would that
probable cause be? Just because you are connected to the
Internet, anyone can look at your personal files? I hardly
think this is right. Of course, if you have files in your
shared folder that you are making available to anyone
who wants them, you could be in trouble. When it comes
to the U.S. Constitution and the Bill of Rights, I believe
that everyone’s right to privacy, as well as his right to
be protected from illegal search and seizure, should be
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absolute. However, I don’t want just anyone to be able to
take any person’s copyrights without paying for them.
This, I believe, is going to be the real crux of the argu-
ment, and there is no way to predict what will happen.

There has got to be a way that copyright owners can
come up with the equivalent of the bar code security
feature that you find at any grocery store. It shouldn’t
affect what you do on your computer, just like moving
things around in the grocery store is perfectly legal...
just so long as you don’t walk out the door without
paying. Of course, there are a number of other possible
solutions to this growing problem, some of which I will
discuss later on in this chapter.

Will File Sharing Ever Stop?

No matter how the federal government eventually
decides to protect the owners of copyright, the profit
streams from music are going to change continually. The
entire music business is in for a big wake-up call if we
can’t find a way to protect ourselves and find newer eco-
nomic models that will provide income from our work.
Although the purveyors of copyright may be able to
protect themselves by lobbying for stiffer penalties in the
copyright code to scare people away from file sharing, it’s
here to stay. The hole in the dike cannot be plugged that
easily and has turned into a flood of copyright infringe-
ment. You may be able to stop peer-to-peer file sharing
networks, but it’s nearly impossible to prevent people
from using e-mail, FTP (file transfer protocol), or even
secure FTP or encrypted e-mail to pass copyrighted files
from server to server. You can’t do with without some
violation of each and every individual’s right to privacy.
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You are also going to have a really hard time stopping
hackers or curious kids from figuring out ways around
any protection scheme you try. But if there is a way to
make buying music more attractive than risking arrest or
serious civil penalties, you may see the tide turn eventu-
ally. Of course, don’t forget about the new and different
applications that will allow people to share files in packet
form.

Let’s look at different models for making profits. In the
first days of the Internet, there were a lot of pay services
that were offered with the three main bulletin board sys-
tems: AOL, Prodigy, and CompuServe. A trend that you
may be seeing more and more will be pay services that
are not only affordable but also completely legal. More
and more music sales are being logged on the Internet
every year, so there is a trend that is moving in the right
direction. But as far as the RIAA is concerned, it’s not
moving fast enough to protect the owners of copyrights.

Some argue that you should just give up your right
to copyright, give your music away for free, and use it as
an advertisement for your live shows or merchandising,
which is how most artists make the bulk of their money
anyway. But you have to consider the costs associated
with writing songs and making records. Songwriters
must work on their craft for years. They continually
write and play their instrument until they write that
one really great song that could make their years of
hard work pay off. Countless dollars are spent on guitar
strings, piano tunings, music lessons, etc. If you take
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away songwriters’ ability to make money for their work,
you take away their incentive to create their music.

The same is true of the artists. They also spend years
working on their craft. They may spend considerable
amounts of money on instrument lessons, vocal lessons,
and/or equipment so that they can play live shows to
work on their craft. If you take away these artists’ abil-
ity to make money from the sale of their music, you are
taking away their incentive to become good enough to be
commercially acceptable.

If artists are not making money from the sale of
their recorded music, they will be forced to drive up the
ticket costs for their live shows and the price of their
merchandise. You may have to pay a higher price just
to get into even a small show, and if you want to buy a
t-shirt or whatever, it will cost 10 times or more what it’s
actually worth. In short, the market will pass those lost
revenues to the consumer, which just drives up prices for
everyone.

If we do away with copyright protection for music,
what happens to copyrights for software, books, paint-
ings, and other copyrighted material? Also, what about
patents and trademarks? Do we just do away with those
too? I doubt that really big businesses that make billions
of dollars from their intellectual property rights will
stand for losing their intellectual property rights too.
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Now that we have discussed what could be illegal or sub-
ject to civil sanctions, and what revenues could be lost,
let’s talk a little bit more about what is legal. What are
you allowed to do with music that you buy legally, and
what can you do with legally acquired copyrighted mate-
rial under the fair use and the first sale doctrines?

FAIR USE

As discussed in Chapter 6, “Intellectual Property,” the
Copyright Act has granted persons who do not own

a copyright but have purchased copyrighted material
legally the right to use it for purposes of criticism, com-
ment, news reporting, teaching, and research, without
fear of an infringement action. The gist of the fair use
doctrine, with regard to normal consumers, is to allow
others to use your songs (or other copyrighted materials)
as long as they are not seeking to exploit your copyright
commercially.

If you interpret the fair use doctrine with regard to
copying music or CDs, people who have legally acquired
copyrighted materials have the following rights:

> They can make back up copies of anything that
they have legally acquired. This just means that
they can make extra copies in case the original
gets damaged or destroyed.

> They can time-shift content that has been
acquired legally. This means that they can record
video or audio for later viewing or listening.
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> They can space-shift content that is acquired
legally. This means that they can use any content
in different places, as long as each use is personal
and not for commercial gain. Therefore, they can
copy a CD to a portable music player.

> They can play their music on the platform of their
choice. They can listen to their music files in the
car, on their computer, or in their portable music
player.

> They can convert their legally acquired music
files into other formats, such as MP3s. However,
if you are a D] who plays MP3s in clubs or you are
playing music at parties for profit, you could be
engaging in illegal activity.

> They can use existing or future technology to
exercise any of these rights.

As you can see, you have the right to do what you
wish with music or other copyrighted content that you
have purchased or acquired legally. But again, once you
try to make money from this content or use it in a com-
mercial way, you will be breaking the law and severe
penalties can be imposed. (For more information on
penalties for infringement, see Chapter 6, or see “New
Legislation” later in this chapter.) Unfortunately, the new
digital rights laws are slowly but surely chipping away at
fair use as well.

There is also another doctrine that is important in
this discussion: the first sale doctrine.

261



Chapter 8  Digital Rights

Possible Solutions

262

THE FIRST SALE DOCTRINE

Once you have legally acquired or bought a copy-
righted item, such as a book or a CD, you own that item.
However, that does not mean you have acquired any
ownership to the item’s copyright. The first sale doctrine
allows you to lend the item to another person, or resell
the item to another person or business, such as selling a
CD to a used record store. You can even dispose of the
item by throwing it away or destroying it. However, you
have absolutely no right to copy the item in its entirety
for commercial use. In many cases, you don’t even have
the right to take a substantial portion of the copyrighted
item and copy it for other uses, such as sampling.

File sharing is not like letting someone borrow a CD
you have purchased. In fact, people who are illegally
sharing files are doing so with people they have never
even met. They are not letting friends borrow CDs, but
are in fact co-conspirators to theft. They are allowing
“mechanical” copies of files to be placed on other com-
puters without paying for the privilege.

So what can copyright owners do about file sharing?
There are a number of possible solutions, but one thing
is absolutely for sure: The recording industry is hav-
ing one heck of a public relations problem that must

be addressed immediately. Is the answer arresting the
alleged perpetrators of copyright infringement? Most
likely not, but it could be perfectly within the bounds
of the law. After all, when you take something that isn’t
yours, it’s stealing, isn’t it?
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But copyright infringement is a federal action, and
the Justice Department already has its hands full with
much bigger problems than people downloading songs.
Furthermore, federal prosecutors have the absolute and
unqualified power to decide what they will and will not
prosecute, especially if they feel that justice won’t be
served. I doubt that the federal courts want to prosecute
a bunch of kids. Also, if the owners of copyrights file
tons of small copyright infringement actions, they will
clog up the courts and waste valuable time and money
that could be better spent elsewhere. If file sharing is
prosecuted with jail time, our jails will be filled with file
sharers. Is that going to help? That just means all citizens
will be paying for this problem, with increased tax rev-
enues spent to jail file sharers.

The problems that may arise as a result of civil or
even criminal penalties will be enormous, but something
must be done. The RIAA has targeted some offenders
who are sharing thousands of files, and has filed civil
suits and has even gotten some pretty hefty judgments.
However, that has caused a pretty serious public relations
backlash among the general populace. Furthermore, tak-
ing an active stance against file sharing, like Metallica
did, can alienate your fan base. The last thing you want
is to alienate the very people who support your music in
the first place.

Personally, I feel that education is part of the fix. The
general public must be educated about the seriousness of
illegal file sharing. They must know that they are not just
keeping the big record companies from making money;,
but they are actually taking money from the artists and
songwriters, even if it’s just pennies at a time. For each
copy of a song that is illegally downloaded, the song-
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writer is losing around 8.2 cents. When you stop to think
about the millions and millions of songs that are being
illegally downloaded, that adds up to millions if not
billions of dollars. And you have to consider that if the
record labels are losing money, those costs will be passed
along to the legal consumer who still goes out and buys
CDs at record stores or downloads songs legally.

If the general public understands that copyright
infringement is illegal and that there are serious reper-
cussions, they look for legal ways to get their music. One
possible solution is to charge a small fee for every down-
load. Once the customer has paid, he owns the song and
can do he wishes with it, as long as hisr use falls within
the fair use doctrine.

One of the best solutions to the file sharing problem is
for people to pay for the songs they download as they
go. If the price is appealing, say a dollar a song, and you
know that you’re getting a good-quality file, what’s the
big deal? Also, having to buy a whole CD is becoming
less and less appealing due to the cost. Also, many people
will buy a CD for one or two songs and are very disap-
pointed with the rest. People like the idea of making
their own CDs with all of their favorite songs. As long as
they have paid for all the songs, they have the absolute
right to do so.
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Subscription Services

Back in the late ’80s and early ’90s, the World Wide

Web didn’t exist. There was the Internet, but you had

to access it through telnet or similar connections. Then
there were the bulletin board companies, such as AOL,
CompuServe, and Prodigy. These companies had an
interesting way for people to access information. You had
to pay a basic connection fee that allowed you to send
e-mail and access some files and basic information, but
you had to pay for premium services to access more use-
ful information. This type of plan worked for a while,
but once the Web came about, that pretty much did away
with pay-per-access sites. However, there is something
that can be learned from this older model. Perhaps the
copyright owners could license their copyrights for on-
demand downloads or streaming in premium forums or
services.

Blanket Royalties for File Sharing Sites

If people want to download and listen to files without
copying them, they could pay a blanket license, just like
radio stations do, but for a much cheaper price. Napster
has come up with a new program that was instituted at
Penn State University. The students can download as
much music as they want, and the university pays the
blanket license for performance royalties. It’s just like
listening to the radio, except they don’t have to wait to
hear what they want to hear. No more calling the radio
station to make a request and then waiting for the station
to play it.
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However, if the students want to burn copies of what
they’ve downloaded to CD or move them to other media
players, they have to pay a small fee (less than a dol-
lar). Then they own the songs and can time-shift them,
space-shift them, or exercise any other rights that are
legal under the fair use or first sale doctrines.

There are also a number of payment choices.
Students can download music legally, listen to music
with commercials, or listen to commercial-free music.
However, since much of this music is digital, can they
record it for later use? Should this be legal? The answer
depends on a number of factors.

ISP Use Tax

I've heard some folks propose an ISP use tax. However,
if you levy a performance and mechanical download tax
on everyone who connects to the Internet, what about
all of the Internet users who don’t download anything
and merely use it to conduct their business? Obviously,
this is not a very good solution to the problem. However,
your ISP could negotiate a deal with the record compa-
nies, just like every other download service is doing, and
try to give its customers a reasonable rate for broadband
streaming and downloads.

Encryption and Password Protections
Encryption is certainly one way to go. Cryptanalysts

believe that computers are going to make their jobs
obsolete, and there is code being written that nobody
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will be able to break, not even supercomputers. But how
do you incorporate that into protection of DVDs or CDs?

As it stands now, the owners of copyrights, such as
the record labels and now the movie companies that are
putting out DV Ds, have not been able to implement any
type of encryption protection successfully. One company
put millions of dollars into a CD protection scheme that
put a smattering of code at the beginning of each CD so
it couldn’t be copied. It didn’t take the hackers long to
find a low-tech solution to this high-tech problem. To
bypass the encryption code, all they had to do was run a
felt tip pen around the inside edge of the CD and blank
out the code. Then they could copy the CD with ease.

Apple’s iTunes and the iPod have implemented