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Preface

his book project was inspired by the heady wave of liberalization at the

end of the twentieth century. In the early 1980s, a debate emerged regard-
ing the implications of “transitional justice” for states’ liberalizing prospects.
The question of “punishment or impunity,” whether there is an obligation to
punish in democratic transitions, was the subject of a policy meeting con-
vened in 1990 at the Council on Foreign Relations in New York, for which I
was invited to prepare the background discussion paper.! At the time, I con-
cluded that, despite the moral argument for punishment in the abstract, vari-
ous alternatives to punishment could express the normative message of politi-
cal transformation and the rule of law, with the aim of furthering democracy.

With the collapse of the Soviet Union and the fall of the Berlin Wall, the
question of transitional justice took on renewed urgency. Those of us who had
been involved in the debates concerning the Latin American transitions par-
ticipated in debates convened in East and Central Europe. There the debate
over punishment broadened to include the implications of the sweeping de-
communization measures pervasive in the region. In 1992, I received a grant
from the U.S. Institute of Peace to begin this comparative project and to ad-
vise governments on the issues of justice in transitions. Participating in several
conferences in the region helped shape the issues: “Political Justice and Tran-
sition to the Rule of Law in East Central Europe,” sponsored by the University
of Chicago and by the Central European University in Prague in 1991, and the
Salzburg Conference titled “Justice in Times of Transition” in 1992, convened
by the Foundation for a Civil Society. In 1993, at a conference, “Restitution in
Eastern Europe,” convened by the Central European University, I presented
ideas that were later elaborated on in the chapter on reparatory justice. My
ideas concerning the role of historical inquiry were shaped by a conference I
helped organize at the Central European University, Budapest, in the fall of
1992, and elaborated on in a paper delivered at a conference convened in 1994
at Yale Law School titled “Deliberative Democracy and Human Rights.” Fur-
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ther comparative aspects were explored at the Seventeenth Annual German
Studies Association, where I presented “Justice in Transition in Unified Ger-
many.” Study of the postwar precedents was nurtured in numerous symposia I
helped to convene over the years at Boston College Law School, under the
auspices of the Holocaust—Human Rights Research Project, as well as at New
York Law School.

I spent my sabbatical as Senior Schell Fellow at Yale Law School, where I
taught a seminar on the book and benefited from discussions both inside and
outside class.

Various portions of this book were presented at Yale Law School’s Faculty
Workshop, as well as workshops at Boston College Law School, Cardozo Law
School, Columbia University Law School, University of Connecticut Law
School, Cornell Law School, New York Law School, and University of Michi-
gan Law School. Portions of the concluding chapter were presented at the
New York University Political Theory Workshop. Portions of the constitutional
justice chapter were discussed at the Georgetown University Law School Bi-
ennial Constitutional Law Discussion Group (1995). At the American Philo-
sophical Association’s Eastern Division meeting (1996), I was a participant on
a panel entitled “Justice, Amnesties, and Truth-Tellings.” Some of the issues in
the criminal justice chapter were presented in an endowed lecture I was in-
vited to give at the University of Frankfurt (January 1998). Portions of the
criminal justice chapter concerning East Europe were presented at the Ameri-
can Association of International Law annual meeting (April 1998). Portions
concerning criminal justice and clemency were presented at a workshop at the
University of Edinburgh (June 1998).

Many colleagues and friends have been helpful in giving valuable com-
ments, advice, and encouragement in this book project. First, my thanks to my
editors at Oxford. My gratitude to Jack Balkin, Robert Burt, Paul Dubinsky,
Stephen Ellmann, Owen Fiss, John Ferejohn, George Fletcher, Richard Fried-
man, Ryan Goodman, Robert Gordon, Derek Jinks, Paul Kahn, Harold Koh,
Bill Lapiana, Larry Lessig, Klaus Liiderssen, Tim Lytton, Jack Rakove, Andrzej
Rapacynski, Michel Rosenfeld, Andrds Sajé, Marcelo Sancinetti, Peter
Schuck, Tony Sebok, Richard Sherwin, Suzanne Stone, Ariel Teitel, and two
anonymous reviewers. Special thanks to Zoe Hilden and Jonathan Stein for
their very helpful advice and editorial suggestions. I am most grateful for the
support of Dean Harry Wellington at my home institution, New York Law
School, and Dean Anthony Kronman at Yale Law School. My thanks to a num-
ber of constitutional court justices for their generosity in contributing to my
research: Vojtech Cepl, Lech Garlicki, Dieter Grimm, Richard Goldstone, and
Laszlo Solyum. I am grateful to the students of human rights in transitional
regimes at New York and Yale Law Schools for helpful discussion of many of
the ideas here. I am indebted to Camille Broussard of the New York Law
School Library and to research assistants at both New York and Yale Law
Schools, including Dana Wolpert, Sabrina Bagdasarian, Federica Bisone, Jayni
Edelstein, Jonathan Holub, Jessica LaMarche, Karen Owen, and Naveen Rah-
man, for help in the research of this book.
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For their contribution to the researching of this book, I am grateful to
Neil Kritz of the U.S. Institute of Peace, Dwight Semler and Ania Budziak of
the University of Chicago’s Center for Constitutionalism in East Europe,
Holly Cartner of Human Rights Watch, Robert Weiner of the Lawyers Com-
mittee for Human Rights and Ariel Dulitsky of the Center for Justice and
International Law. I am most grateful to Brenda Davis Lebron for word-
processing assistance and to Belinda Cooper and Leszek Mitrus for translation
assistance.

Financial support for the researching of this book was provided by the
Ernst Stiefel Fund at New York Law School, a U.S. Institute of Peace grant
awarded in 1992-1993 and by the Orville H. Schell, Jr., Center for Interna-
tional Human Rights at Yale Law School for 1995 and 1996.

Last, I am indebted to the late Owen M. Kupferschmid. Our many con-
versations about postwar justice and his loving encouragement inspired the
beginnings of this project.

As this book was written over these last years, it recapitulates the breath-
taking events of the end of the twentieth century. Yet, even as the writing
draws to a close, the transitions continue; for example, South Africa’s transi-
tion out of apartheid is still ongoing, and there are breakthroughs in Northern
Ireland and elsewhere. These developments imply an inevitable incomplete-
ness to the book. They also attest to the subject’s relevance and vitality, at once
humbling and a source of inspiration.

New York City R.G.T.
December 1999
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Introduction

n recent decades, societies all over the world—throughout Latin America,

East Europe, the former Soviet Union, Africa—have overthrown military
dictatorships and totalitarian regimes for freedom and democracy. In these
times of massive political movement from illiberal rule, one burning question
recurs. How should societies deal with their evil pasts? This question leads to
others that explore the question of the relation of the treatment of the state’s
past to its future. How is the social understanding behind a new regime com-
mitted to the rule of law created? Which legal acts have transformative signifi-
cance? What, if any, is the relation between a state’s response to its repressive
past and its prospects for creating a liberal order? What is law’s potential for
ushering in liberalization®!

The question of the conception of justice in periods of political transition
has not yet been fully addressed. Debates about “transitional justice” are gen-
erally framed by the normative proposition that various legal responses should
be evaluated on the basis of their prospects for democracy.2 In the prevailing
debates about the relation of law and justice to liberalization, there are two
generally competing ideas, the realists versus the idealists on the relation that
law bears to democratic development. Either political change is thought nec-
essarily to precede the establishment of the rule of law or, conversely, certain
legal steps are deemed necessarily to precede political transition. The privileg-
ing of one developmental sequence or another derives either from disciplinary
bias or from the generalization of particular national experiences to universal
norms. So it is that in political theory the dominant account of how liberaliz-
ing transition occurs comprises a sequence in which political change comes
first. On this account, a state’s transitional responses are explained largely in
terms of the relevant political and institutional constraints. Justice seeking in
these periods is fully epiphenomenal and best explained in terms of the bal-
ance of power. Law is a mere product of political change. Political realists gen-
erally conflate the question of why a given state action is taken with that of
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4 Introduction

what response is possible.3 Such theorizing clarifies why transitional justice is
a vital issue in some countries but not in others.# The prevailing balance of
power, structuring the “path” of the transition, is thought in turn to explain
the legal response. However, to say that regimes will “do what they can” does
not well explain the great diversity of transitional legal phenomena. Indeed, to
contend that, as in the realist account, states do what is possible simply con-
flates the descriptive account with its normative conclusions.5 The connec-
tions between a state’s response to the transition and its prospects for liberal-
ization remain largely unjustified.

From the idealist perspective, by contrast, the question of transitional jus-
tice generally falls back on universalist conceptions of justice.® Ideas of full
retributive or corrective justice regarding the past are considered necessary
precursors to liberal change. While, in the abstract, certain legal ideals may be
thought necessary to liberal transition, such theorizing does not account well
for the relation of law and political change. Ultimately, this approach misses
what is distinctive about justice in times of transition.

The realist/idealist antinomy on justice in transition, like liberal/critical
theorizing, divides on the relation of law and politics. Whereas in liberal theo-
rizing, dominant in international law and politics,” law is commonly conceived
as following idealist conceptions largely unaffected by political context,8
critical legal theorizing, like the realist approach, emphasizes law’s close rela-
tion to politics.® Again, neither liberal nor critical theorizing about the nature
and role of law in ordinary times accounts well for law’s role in periods of
political change, missing the particular significance of justice claims in peri-
ods of radical political change and failing to explain the relation between
normative responses to past injustice and a state’s prospects for liberal trans-
formation.

This book moves beyond prevailing theorizing to explore the role of the
law in periods of radical political transformation. It suggests these legal re-
sponses play an extraordinary, constitutive role in such periods. Transitional
Justice adopts a largely inductive method, and, exploring an array of legal re-
sponses, it describes a distinctive conception of law and justice in the context
of political transformation. Transitional Justice begins by rejecting the notion
that the move toward a more liberal democratic political system implies a uni-
versal or ideal norm. Instead, this book offers an alternative way of thinking
about the relation of law to political transformation. Important phenomena
here discussed relate to the contemporary wave of political change, including
the transitions from Communist rule in East and Central Europe and the for-
mer Soviet Union, as well as from repressive military rule in Latin America
and Africa. When relevant, the book draws on historical illustrations, from an-
cient times to the Enlightenment, from the French and American Revolutions
through this century’s postwar periods up to the contemporary moment.

The interpretive inquiry proceeds on a number of levels. On one level, 1
attempt to provide a better account of transitional practices. Study of the law’s
response in periods of political change offers a positive understanding of the
nature of accountability for past wrongs. On another level, I explore the nor-
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mative relation of legal responses to repressive rule, related conceptions of jus-
tice, and our intuitions about the construction of the liberal state.

The problem of transitional justice arises within the distinctive context of
transition—a shift in political orders. By focusing its inquiry on the stage of
“transition,” this book chooses to shift the terms of the debate away from the
vocabulary of “revolution” often deployed by theorists to an analysis of the role
of law in political change.19 Rather than an undefined last stage of revolution,
the conception of transition advanced here is both more capacious and more
defined. What is demarcated is a postrevolutionary period of political change;
thus, the problem of transitional justice arises within a bounded period, span-
ning two regimes.!!

Of course, the above characterization continues to beg the question of
transition to what? What rule of recognition governs transitions? Within
political science, there is substantial debate about the meaning not only of
“transition” but also of its limiting stage, “consolidation,” as well as, ultimately,
“democracy” itself. Within one school of thought, “transition” is demarcated
by objective political criteria, chiefly procedural in nature. Thus, for some
time, the criteria for the transition to democracy have focused on elections
and related procedures. For example, Samuel Huntington’s formulation, fol-
lowing Joseph Schumpeter, defines twentieth-century democratization to
occur when the “most powerful collective decision makers are selected
through fair, honest and periodic elections.”!2 For others, the transition ends
when all the politically significant groups accept the rule of law. Beyond this
school are others that embrace a more teleological view of democracy. Never-
theless, the teleological approach has been challenged for incorporating a bias
toward Western-style democracies.!3

In the contemporary period, the use of the term transition has come to
mean change in a liberalizing direction, which is true concededly of the transi-
tions discussed here. The liberalizing trend is well illustrated historically, ear-
lier in the century in the democratic transitions of West Germany, Italy, Aus-
tria, France, Japan, Spain, Portugal, and Greece.!* To date, political scientists
have not incorporated this positive normative direction expressly in their defi-
nition of the term. This book explores the significance that the contemporary
understanding of transition has a normative component in the move from less
to more democratic regimes. It is this phenomenology of liberalizing transition
that is the subject of this book.

The aim here is to shift the focus away from the traditional political crite-
ria associated with liberalizing change to take account of other practices, par-
ticularly the nature and role of legal phenomena. The constructivist approach
proposed by this book suggests a move away from defining transitions purely
in terms of democratic procedures, such as electoral processes, toward a
broader inquiry into other practices signifying acceptance of liberal democracy
and the rule-of-law. The inquiry undertaken examines the normative under-
standings, beyond majority rule, associated with liberalizing rule-of-law sys-
tems in political flux.!5> The phenomenology of transition points to a close tie
in the normative shifts in understandings of justice and law’s role in the con-
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struction of the transition. Not all transformations exhibit the same degree of
“normative shift.” Indeed, one might conceptualize transitions along a trans-
formative continuum in their relation to the predecessor regime and value sys-
tem varying in degree from “radical” to “conservative” change.

Understanding the particular problem occasioned by the search for justice
in the transitional context requires entering a distinctive discourse organized
in terms of the profound dilemmas endemic to these extraordinary periods.
The threshold dilemma arises from the context of justice in political transfor-
mation: Law is caught between the past and the future, between backward-
looking and forward-looking, between retrospective and prospective, between
the individual and the collective. Accordingly, transitional justice is that justice
associated with this context and political circumstances. Transitions imply
paradigm shifts in the conception of justice; thus, law’s function is deeply and
inherently paradoxical. In its ordinary social function, law provides order and
stability, but in extraordinary periods of political upheaval, law maintains order
even as it enables transformation. Accordingly, in transition, the ordinary intu-
itions and predicates about law simply do not apply. In dynamic periods of po-
litical flux, legal responses generate a sui generis paradigm of transformative
law.

The thesis of this book is that the conception of justice in periods of po-
litical change is extraordinary and constructivist: It is alternately constituted
by, and constitutive of, the transition. The conception of justice that emerges
is contextualized and partial: What is deemed just is contingent and informed
by prior injustice. Responses to repressive rule inform the meaning of adher-
ence to the rule of law. As a state undergoes political change, legacies of injus-
tice have a bearing on what is deemed transformative. To some extent, the
emergence of these legal responses instantiates transition. As the discussion
proceeds, it will become evident that the law’s role in periods of political
change is complex. Ultimately, this book makes two sorts of claims: one, about
the nature of law in periods of substantial political change and, the other,
about law’s role in constituting the transition. For, contrary to the prevailing
idealist accounts, law here is shaped by the political circumstances, but, also
challenging the prevailing realist accounts, law here is not mere product but
itself structures the transition. The association of these responses with periods
of political change advances the construction of societal understanding that
transition is in progress.

The role of law in periods of political change is explored by looking at its
various forms: punishment, historical inquiry, reparations, purges, and consti-
tution making. In the prevailing transitional justice debates, the punishment
of the ancien régime is frequently advocated as necessary in the transition to
democracy; yet, exploration of the legal phenomenology in periods of political
shift suggests that though these are generally thought to be discrete categories
of the law, there are affinities. Illuminated is law’s operative role in the con-
struction of transition. These practices offer a way both to delegitimate the
past political regime and to legitimate its successor by structuring the political
opposition within the democratizing order.
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Each chapter of the book explores how various legal responses in periods
of substantial political change enable the construction of normative shift. Ad-
judications of the rule of law construct understandings of what is fair and just.
Criminal, administrative, and historical investigations establish past wrongdo-
ing. Reparatory projects vindicate rights generated by past wrongs to victims as
well as to the broader society. Transitional constitutionalism and administra-
tive justice reconstruct the parameters of the changing political order in a lib-
eralizing direction. The analysis proposed here focuses on law’s phenomenol-
ogy in periods of political change, termed “transitional jurisprudence.”

Chapter 1 concerns the rule of law in transition. In established democra-
cies, adherence to the rule of law depends on the application of principles
constraining the purposes and application of the law, but this is not its primary
role in transitional times. In periods of radical political change, the law is un-
settled, and the rule of law is not well explained as a source of ideal norms in
the abstract. Within the context of a transitional jurisprudence, the rule of law
can be better understood as a normative value scheme that is historically and
politically contingent and elaborated in response to past political repression
often perpetuated under the law. Thus, the transitional rule of law comprises
distinctive values particular to such periods. While the rule of law ordinarily
implies prospectivity in the law, transitional law is both settled and unsettled;
it is both backward- and forward-looking, as it disclaims past illiberal values
and reclaims liberal norms. Although the rule of law and constitutionalism
both concern the norms that seek to guide lawmaking in democracy, these un-
derstandings are seriously challenged during transitional periods. Despite pre-
vailing theorizing, neither the concepts of the rule of law nor constitution
making are well understood as sources of idealized foundational norms. A
transitional jurisprudence helps to elucidate the variation in the ideas of the
rule of law across legal cultures and over time, as it also shows the rule-of-law
concepts varying as a measure and in relation to past legacies of its abrogation.

Chapter 2 concerns criminal justice in transition. Successor trials are
commonly thought to play the leading foundational role in the transformation
to a more liberal political order. Only trials are thought to draw a bright line
demarcating the normative shift from illegitimate to legitimate rule. Neverthe-
less, the exercise of the state’s punishment power in the circumstances of rad-
ical political change raises profound dilemmas. Transitional practices show tri-
als to be few and far between, particularly in the contemporary period. The
low incidence of successor trials reveals the dilemmas in dealing with often
systemic and pervasive wrongdoing by way of the criminal law. So it is that in
the transitional context, conventional understandings of individual responsi-
bility are frequently inapplicable, spurring development of new legal forms.
The emergence of partial sanctions falls outside conventional legal categories.
These developments offer a deeper understanding of the relation that reme-
dies bear to wrongs and, in particular, the distinctive wrong of state persecu-
tion. The transitional sanction illuminates the relation between the concepts
of democratic accountability and individual rights in their contribution to the
construction of a liberal politics.
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The third chapter explores the workings of historical justice. Following pe-
riods of repressive rule, transitional societies commonly create historical ac-
countings. Historical inquiry and narrative play an important transitional role
linking past to present. Transitional accountings incorporate a state’s repres-
sive legacy and by their very account draw a line that both redefines a past and
reconstructs a state’s political identity. Transitional historical justice illumi-
nates the constructive relation between truth regimes and political regimes,
clarifying the dynamic relation of knowledge to political power.

Chapter 4 turns to justice in its reparatory dimension. The focus of transi-
tional reparatory justice is the repair of prior wrongs. Perhaps the most com-
mon transitional form, reparatory justice’s pervasiveness reflects its multiple
roles and complex functions in periods of radical political change. Reparatory
measures appear most definitional of the liberalizing move, as these responses
instantiate recognition of individual rights. The equal protection of individual
rights is fundamental to the liberal state; therefore, this remedy plays an im-
portant constructive role in periods seeking to reestablish the rule of law. In
the dual economic and political transitions that characterize the contemporary
wave of political change, reparations play explicitly political roles mediating
the change by enabling the creation of new stakes in the political community
in the midst of transition. Transitional reparatory measures depart from their
conventional compensatory role to perform functional and symbolic roles par-
ticular to the state’s political transformation.

Chapter 5 explores administrative justice and the uses of public law to re-
define the parameters of political membership, participation, and leadership
that constitute the political community. While political purges and disabilities
are concededly common after revolutions, the question is whether any princi-
ples guide such measures in political transitions. More than any other transi-
tional response, explicitly political collective measures pose a challenge to the
construction of the rule of law in the liberalizing regime. Administrative jus-
tice illuminates law’s distinctive potential for restructuring the relation of the
individual to the political community in the transition. These public law mea-
sures define new boundary conditions on a sweeping and explicitly political
basis. Through administrative justice, public law is used to respond to the past
regime, as well as to reshape the successor political order. This response exem-
plifies transitional jurisprudence in its most radical form.

Chapter 6 explores transitional constitutionalism. Transitional constitu-
tionalism serves conventional constitutionalism’s constitutive purposes, but it
also serves transformative purposes. While our intuitions are to conceive con-
stitutions as forward-looking and foundational texts; in periods of radical po-
litical change, constitutions are instead dynamic mediating texts, simultane-
ously backward- and forward-looking, comprehending varying constitutional
modalities and degrees of entrenchment. Transitional constitutionalism, crim-
inal justice, and the rule of law share affinities in the contingent relation that
the norms protected bear to prior rule, as well as to the new political order.

The concluding chapter brings together and analyzes the various ways in
which new democracies respond to legacies of injustice. Patterns across legal
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forms!6 inform a paradigm of “transitional jurisprudence.” The analysis pro-
poses that law’s role here is constructivist, and that transitional jurisprudence
emerges as a distinct paradigmatic form of law responsive to and constructive
of the extraordinary circumstances of periods of substantial political change.1”
In transitional jurisprudence, the conception of justice is partial, contextual,
and situated between at least two legal and political orders. Legal norms are
decidedly multiple, the idea of justice always a compromise. Transitional ju-
risprudence centers on the law’s paradigmatic use in the normative construc-
tion of the new political regime. Eschewing general prescriptive principles
from legal and political theorizing, the dynamic relation of law and political
change contended for here challenges the reigning rhetoric regarding the
course of political development. This study of law’s role in political change
suggests criteria beyond the fairness of elections, stability of institutions, or
economic development by which to evaluate new democracies.!8 Legal re-
sponses are both performative and symbolic of transition.

This book offers the language of a new jurisprudence rooted in prior po-
litical injustice. Conceiving of jurisprudence as transitional helps to elucidate
the nature and role of law during periods of radical political change. Transi-
tional jurisprudence also has implications that transcend these extraordinary
periods. Offering another way of conceptualizing law should have ramifica-
tions affecting our intuitions about the nature and function of law more gen-
erally. The problem of justice during periods of political transformation has a
potentially profound impact on the resulting societal shift in norms and the
groundwork for transformed constitutional and legal regimes. Unresolved
problems of transitional justice often have lasting implications over a state’s
lifetime. This book offers a new perspective by which we can understand the
significance of the enduring political controversies that presently divide our
societies. Ultimately, the recent changes of Latin America, East and Central
Europe, the former Soviet Union, Africa, as well as the historical European
transitions, offer us an opportunity to reflect on what is a liberal democratic
response to the illiberal state, as well as, more broadly, on the potential of law
in a transformative politics.
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CHAPTER ONE

The Rule of Law

in Transition

his chapter explores the various legal responses to illiberal rule and

the guiding rule-of-law principles in these times. The attempt to ad-
here to the rule of law during periods of political upheaval creates a dilemma.
There is a tension between the rule of law in transition as backward-looking
and forward-looking, as settled versus dynamic. In this dilemma, the rule of
law is ultimately contingent; rather than merely grounding legal order, it
serves to mediate the normative shift in values that characterizes these extra-
ordinary periods. In democracies, our intuition is that the rule of law means
adherence to known rules, as opposed to arbitrary governmental action.! Yet
revolution implies disorder and legal instability. The threshold dilemma of
transitional justice is the problem of the rule of law in periods of radical politi-
cal change. By their very definitions, these are often times of massive para-
digm shifts in understandings of justice. Societies are struggling with how to
transform their political, legal, and economic systems. If ordinarily the rule of
law means regularity, stability, and adherence to settled law, to what extent are
periods of transformation compatible with commitment to the rule of law? In
such periods, what does the rule of law mean?

The dilemma of the meaning of the rule of law transcends the moment of
political transformation and goes to the heart of the basis for a liberal state.
Even in ordinary periods, stable democracies struggle with questions about the
meaning of adherence to the rule of law. Versions of this transitional rule-of-
law dilemma are manifest in problems of successor justice, constitutional be-
ginnings, and constitutional change.2 The rule-of-law dilemma tends to arise
in politically controversial areas, where the value of legal change is in tension
with the value of adherence to the principle of settled legal precedent. In ordi-
nary periods, the problem of adherence to legal continuity is seen in the chal-
lenge posed by political and social change over the passage of time. Accord-
ingly, the ideal of the rule of law as legal continuity is captured in the principle
of stare decisis, a predicate of adjudication in the Anglo-American legal sys-

11
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tem. “[T]he very concept of the rule of law underlying our own Constitution
requires such continuity over time that a respect for precedent is, by defini-
tion, indispensable.”? In transformative periods, however, the value of legal
continuity is severely tested. The question of the normative limits on legiti-
mate political and legal change for regimes in the midst of transformation is
frequently framed in terms of a series of antinomies. The law as written is
compared to the law as right, positive law to natural law, procedural to sub-
stantive justice, and so forth.

My aim is to resituate the rule-of-law dilemma by exploring societal expe-
riences that arise in the context of political transformation. My interest is not
in idealized theorizing about the rule of law in general. Rather, the attempt is
to understand the meaning of the rule of law for societies undergoing massive
political change. This chapter approaches the rule-of-law dilemma in an in-
ductive manner by resituating the question as it actually arises in its legal and
political contexts. It explores a number of historical postwar cases, as well as
precedents arising in the more contemporary transitions. Although the rule-of-
law dilemma arises commonly in the criminal context, the issues raise broader
questions about the ways in which societies in periods of intense political
change reason about the relation of law, politics, and justice. As shall become
evident, these adjudications reveal central ideas about the extraordinary con-
ception of the rule of law and of values of justice and fairness in periods of po-
litical change.

The Rule-of-Law Dilemma: The Postwar Transition

In periods of substantial political change, a dilemma arises over adherence to
the rule of law that relates to the problem of successor justice. To what extent
does bringing the ancien régime to trial imply an inherent conflict between
predecessor and successor visions of justice? In light of this conflict, is such
criminal justice compatible with the rule of law? The dilemma raised by suc-
cessor criminal justice leads to broader questions about the theory of the na-
ture and role of law in the transformation to the liberal state.

The transitional dilemma is present in changes throughout political his-
tory. It is illustrated in the eighteenth-century shifts from monarchies to re-
publics but has arisen more recently in the post—World War II trials. In the
postwar period, the problem was the subject of a well-known Anglo—American
jurisprudential debate between Lon Fuller and H.L.A. Hart, who took as their
point of departure the problem of justice after the collapse of the Nazi
regime.* Such postwar theorizing demonstrates that in times of significant po-
litical change, conventional understandings of the rule of law are thrown into
relief.> Although the transitional context has generated scholarly theorizing
about the meaning of the rule of law, that theorizing does not distinguish un-
derstandings of the rule of law in ordinary and transitional times. Moreover,
the theoretical work that emerges from these debates frequently falls back on
grand, idealized models of the rule of law. Such accounts fail to recognize the
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exceptional issues involved in the domain of transitional jurisprudence.
Recognition of a domain of transitional jurisprudence, however, raises again
the issue of the relation of the rule of law in transitions to that in ordinary
periods.

The Hart-Fuller debate on the nature of law focuses on a series of cases
involving the prosecutions of Nazi collaborators in postwar Germany. The cen-
tral issue for the postwar German courts was whether to accept defenses that
relied on Nazi law.¢ A related issue was whether a successor regime could
bring a collaborator to justice and, if so, whether that would mean invalidating
the predecessor laws in effect at the time the acts were committed. In the
“Problem of the Grudge Informer,” the issue raised is set out in a hypothetical
somewhat abstracted from the postwar situation: The so-called Purple Shirt
regime has been overthrown and replaced by a democratic constitutional gov-
ernment, and the question is whether to punish those who had collaborated in
the prior regime.” Hart, an advocate of legal positivism,8 argued that adher-
ence to the rule of law included recognition of the antecedent law as valid.
Prior written law, even when immoral, should retain legal force and be fol-
lowed by the successor courts until such time as it is replaced. In the positivist
position advocated by Hart, the claim is that the principle of the rule of law
governing transitional decision making should proceed—just as it would in or-
dinary times—with full continuity of the written law.

In Fuller’s view, the rule of law meant breaking with the prior Nazi legal
regime. As such, Nazi collaborators were to be prosecuted under the new legal
regime: In the “dilemma confronted by Germany in seeking to rebuild her
shattered legal institutions . . . Germany had to restore both respect for law
and respect for justice . . . [Plainful antinomies were encountered in at-
tempting to restore both at once.” Whereas the rule-of-law dichotomy was
framed in terms of procedural versus substantive ideas of justice, Fuller tries
to elide these competing conceptions by proposing a procedural view of sub-
stantive justice.® According to the German judiciary, there is a dichotomy
within the rule of law between the procedural legal right and the moral right.
In “severe cases,” the moral right takes precedence. Accordingly, formalist
concepts of the law, such as adherence to putative prior law, could be overrid-
den by such notions of moral right. The natural law position espoused by the
German judiciary suggests that transitional justice necessitates departing from
prior putative law. For Fuller, however, it would not imply such a break, be-
cause past “law” would not qualify as such for failure to comply with various
procedural conditions.!0

The above debate failed to focus, however, on the distinctive problem of
law in the transitional context. In the postwar period, this dilemma arose as to
the extent of legal continuity with the Nazi regime: To what extent did the rule
of law necessitate legal continuity? A transitional perspective on the postwar
debate would clarify what is signified by the rule of law. That is, the content of
the rule of law is justified in terms of distinctive conceptions of the nature of
injustice of the prior repressive regime. The nature of this injustice affects
consideration of the various alternatives, such as full continuity with the prior
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legal regime, discontinuity, selective discontinuities, and moving outside the
law altogether. For positivists, full continuity with the prior legal regime is jus-
tified by the need to restore belief in the procedural regularity that was
deemed missing in the prior repressive regime; the meta-rule-of-law value is
due process, understood as regularity in procedures and adherence to settled
law. The natural law claim for legal discontinuity is also justified by the
nature of the prior legal regime but according to the conceptualization of past
tyranny. On the natural law view of the rule of law, Fuller’s approach ap-
pears more nuanced, as it attempts to offer a procedural understanding of
substantive justice values. Given the predecessor regime’s immorality, the rule
of law needs to be grounded in something beyond adherence to preexisting
law. 11

To what extent is adherence to the laws of a prior repressive regime con-
sistent with the rule of law? Conversely, if successor justice implied prosecut-
ing behavior that was lawful under the prior regime, to what extent might legal
discontinuity instead be mandated by the rule of law? The transitional context
fuses these multiple questions of the legality of the two regimes and their rela-
tion to each other.

In the postwar debate, both natural law and positivist positions took as
their point of departure certain presumptions about the nature of the prior
legal regime under illiberal rule.!2 Both positions draw justificatory force from
the role of law in the prior regime; nevertheless, they differ on what consti-
tutes a transformative principle of legality. The positivist argument attempts to
divorce questions of the legitimacy of law under the predecessor and succes-
sor regimes. The response to past tyranny is thought not to lie in the domain
of the law at all but instead in the domain of politics. If there is any indepen-
dent content given to the rule of law, it is that it ought not serve transient po-
litical purposes. The positivist argument for judicial adherence to settled law,
however, relies on certain assumptions about the nature of legality under the
predecessor totalitarian regime.!3 The justification for adhering to prior law in
the transitional moment is that under prior repressive rule, adjudication failed
to adhere to settled law. On the positivist view, transformative adjudication
that seeks to “undo” the effect of notions of legality supporting tyrannical rule
would imply adherence to prior settled law.

The natural law position highlights the transformative role of law in the
shift to a more liberal regime. On this view, putative law under tyrannical rule
lacked morality and hence did not constitute a valid legal regime. To some ex-
tent, in this normative legal theory, collapsing law and morality, the transi-
tional problem of the relation between legal regimes disappears. Insofar as
adjudication followed such putative law, it, too, was immoral in supporting il-
liberal rule. Thus, the cases of the informers are characterized as “perversions
in the administration of justice.”!* From the natural law perspective, the role
of law in transition is to respond to evil perpetuated under the past adminis-
tration of justice. Because of the role of judicial review in sustaining the re-
pression (this topic was discussed in the Hart-Fuller debate),'5 adjudication
as in ordinary times would not convey the rule of law. This theory of transfor-
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mative law promotes the normative view that the role of law is to transform
the prevailing meaning of legality.16

In the postwar debate, the questions arose in the extraordinary political
context following totalitarian rule. Yet, the conclusions abstract from the con-
text and generalize as if describing essential, universal attributes of the rule of
law, failing to recognize how the problem is particular to the transitional con-
text. Resituating the problem should illuminate our understanding of the rule
of law. I now turn from the postwar debate to more contemporary instances of
political change illustrating law’s transformative potential. Those instances
exemplify the tension between idealized conceptions of the rule of law and
the contingencies of the extraordinary political context. Struggling with the
dilemma of how to adhere to some commitment to the rule of law in such pe-
riods leads to alternative constructions that mediate conceptions of transi-
tional rule of law.

Shifting Visions of Legality: Post-Communist Transitions

The “velvet” revolutions’ rough underside has been revealed in courts of law,
where debates about the content of the political transformation continue to
simmer. A number of controversies over successor criminal justice exemplify
the transitional rule-of-law dilemma. Here, I focus on two: In the first case, a
Hungarian law allowed prosecutions for offenses related to the brutal Soviet
suppression of the country’s uprising in 1956;17 in the other, unified Germany
prosecuted border guards for shooting civilians who were attempting to make
unlawful border crossings along the Berlin Wall. The cases involve weighty
symbols of freedom and repression: 1956 is considered the founding year of
Hungary’s revolution, whereas the Berlin Wall and its collapse are the region’s
central symbols of Soviet domination and demise. The cases illustrate the
dilemmas implied in the attempt to effect substantial political change through
and within the law. Although the two cases seemingly suggest diverging resolu-
tions of the rule-of-law dilemma, they also reveal common understandings.

After the political changes of 1991, Hungary’s Parliament passed a law per-
mitting the prosecution of crimes committed by the predecessor regime in
putting down the popular 1956 uprising. Despite the passage of time since
these crimes were committed, the law would have lifted statutes of limitations
for treason and other serious crimes,!8 effectively reviving these offenses.
Similar legislation reviving the time bars elapsing during the Communist
regime was also enacted elsewhere in the region, as in the Czech Republic.1?
The problem of statute-of-limitations laws commonly arises after long occupa-
tions when societies attempt to prosecute crimes committed under predeces-
sor regimes. Thus, in the postwar transitions in Western Europe, the rule-of-
law problem posed by the passing of statutes of limitations did not arise in the
immediate postwar period but only later in the 1960s.20 The controversy over
the statute-of-limitations law raised a broader question: To what extent is a
successor regime bound by a prior regime’s law?
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Hungary’s Constitutional Court described the dilemma in terms of famil-
iar antinomies: the rule of law understood as predictability versus the rule of
law understood as substantive justice. So framed, the choices seemed irrecon-
cilable; yet, ultimately the statute-of-limitations law and the proposed 1956-era
prosecutions were held unconstitutional. The principle of the rule of law re-
quired prospectivity in lawmaking, even if it meant the worst criminal offenses
of the prior regime would go unpunished. The opinion begins with a statement
of the court’s characterization of the dilemma it confronted: “The Constitu-
tional Court is the repository of the paradox of the ‘revolution of the rule of
law.” 21 Why a paradox? “Rule of law,” the court said, means “predictability
and foreseeability.”22 “From the principle of predictability and foreseeability,
the criminal law’s prohibition of the use of retroactive legislation, especially ex
post facto . . . directly follows. . . . Only by following the formalized legal
procedure can there be valid law.”23

The dominant vision of the rule of law for the Constitutional Court was
“security.”24 “Certainty of the law demands . . . the protection of rights pre-
viously conferred.” The proposed law, which would have opened the way to an-
cien régime prosecutions, was classically ex post and, as such, threatened indi-
vidual rights to repose. In its discussion of the meaning of security, the court
analogized the right of repose at issue to personal property rights. Although
protection of personal property rights could generally be overridden by com-
peting state interests, such interests, the court maintained, ought not override
an individual’s criminal process rights to repose. By protecting the rule-of-law
value of “security” from invasion by the state, the Constitutional Court sent an
important message that property rights would be protected in the transition.

In ordinary times, the idea of the rule of law as security in the protection
of individual rights is frequently considered to be a threshold, minimal under-
standing of the rule of law basic to liberal democracy. Yet, in the economic and
legal transitions of East and Central Europe, this understanding represented a
profound transformation. If the totalitarian legal system abolished or ignored
the line between the individual and the state, the line drawn by Hungary’s
Constitutional Court posited a new constraint on the state: an individual right
of security. Insistence on the protection of individual rights, said to be previ-
ously acquired, was constructed in the transition. This ruling sent an impor-
tant message that the new regime would be more liberal than its predecessor.

Compare a second case. In its second round of successor cases in this
century, Germany’s judiciary once again confronted the transitional rule-of-
law dilemma when East German border guards were put on trial for Berlin
Wall shootings that occurred before Unification. The question before the
court was whether to recognize defenses that relied on the predecessor
regime’s law. The Berlin trial court framed the dilemma in terms of the tension
between “formal law” and “justice” and rejected former East German law be-
cause “not everything is right that is formally right.” Comparing the Commu-
nist laws to those of the Nazi period, the court relied on postwar precedents
holding that evil legislation lacked the status of law: “Especially the time of
the National Socialist regime in Germany taught that . . . in extreme cases
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the opportunity must be given for one to value the principle of material justice
more highly than the principle of legal certainty.” Procedurally, legal rights
were distinct from moral rights. Characterized as “extreme cases,” the border
guards cases were analogized to those of the postwar collaborators and accord-
ingly guided by the same adjudicative principle.

The transitional courts of East and Central Europe, despite facing differ-
ent legal issues, confront a problem common to successor regimes: What are
the rule-of-law implications of prosecuting for actions that were “legal” under
the prior regime? As the earlier postwar debate suggests, this question raises
(at least) two questions, one about the legitimacy of law in both predecessor
and successor periods and another about the relation between the two. The
juxtaposition is always between the rule of law as settled norms versus the rule
of law as transformative. In the contemporary cases, as in the postwar debate,
what emerges are new transitional understandings of the rule of law. Consid-
ered together, the two decisions present an interesting puzzle. For the Berlin
court, the controlling rule-of-law value was what was “morally” right, whereas
for the Hungarian court, the controlling rule-of-law value was protection of
preexisting “legal” rights. In one case, the rule of law requires security under-
stood as prospectivity, with the consequence of forbearance in the criminal
law. In the other view, justice is understood as equal enforcement of the law.
Can the two approaches be reconciled?

Probing the language of the successor cases exposes a conception of the
rule of law peculiar to the transitional moment. Judicial rhetoric conceptual-
izes the problem in terms of multiple competing rule-of-law values in seem-
ingly intractable conflict: one value deemed relative, and the other essential.
The transitional judiciaries in these cases characterized the dilemma they
confronted as involving a balancing of two senses of the rule of law: the rule
of law as it is ordinarily understood versus a transformative understanding.
Which of these values will dominate the transitional balance will depend on
distinctive historical and political legacies. Accordingly, after totalitarianism,
the dominant vision of the rule of law in Hungary is to draw a bright line of
positive security on which individuals can rely and which is beyond the reach
of state power. In unified Germany, the transitional rule of law is defined
within a preexisting jurisprudence, which continues to respond to legality
under Fascism. When the German judiciary ruled that the border guards cases
constituted “extreme cases” it analogized Communist rule to that of National
Socialism. In this way, the legal response to World War II injustice continued
to guide contemporary adjudication in the transitions out of Communist rule.
As in the postwar period, the post-Communist Berlin court invoked overriding
principles of natural law. After Nazi rule, under which a repressive security ap-
paratus functioned outside the law and the legal machinery was itself used to
persecute, the dominant sense of the rule of law was of equal protection in the
administration of justice. These are transformative understandings.

Despite idealist theorizing to the contrary, the transitional precedents sug-
gest that no one rule-of-law value is essential in the movement toward con-
struction of a more liberal political system. Transcendent notions of rule-of-
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law values in transitional societies are highly contingent, depending, in part,
on the states’ distinctive political and legal legacies and, in particular, on the
role of law in the predecessor regime. There has been a lively scholarly debate
on this question and recent comparative work concerning the role of adjudica-
tion under oppressive rule in Germany under Nazi control, Latin America
under military rule, and South Africa under apartheid rule. Despite substantial
theorizing about the potential role of various adjudicative principles under
tyrannical rule, to the extent that there has been empirical study of the judi-
ciary’s role in repressive periods, neither positivist nor natural law adjudicative
principles correlate with greater rule of law in such periods. In varying con-
texts, scholars come to disparate conclusions, suggesting that variations in
interpretive strategies, whether of positivist or natural law, do not in and of
themselves explain the judiciary’s role under repressive rule. Thus, some claim
Nazi judges’ free-ranging principle of interpretation led to support of repres-
sive rule, while others emphasize the positivist jurisprudence understood as
the separation of law and morality.2> The meaning of the rule of law is highly
contingent in relation to the social meaning of injustice in the region and
its response.

This transitional perspective on the rule of law offered here sheds light as
well on the puzzling gulf between American and Continental philosophers over
the putative associations of various legal philosophies with repression or, con-
versely, with liberal rule. That positivism is associated with repression and with
liberalism—on opposite sides of the ocean—clarifies its contingency as a transi-
tional response to its use by evil judges. Thus, in the United States, positivism is
frequently associated with the jurisprudence that upheld the slavery regime,
whereas in Germany, it is not positivism but the natural law interpretation that
is associated with the Reich judiciary.26 Whereas the conventional understand-
ing of the conception of tyranny is the lack of the rule of law as arbitrariness, the
transitional rule of law in the modern cases illuminates a distinctive normative
response to contemporary tyranny. From its inception in the ancient under-
standing termed “isonomy,” the ideal of the rule of law emerges in response to
tyranny. In ancient times, isonomy is forged in response to tyranny understood
as arbitrary and partial enforcement of the law. Because prior tyranny is associ-
ated with lawmaking that is both arbitrary and unequal, the ancient under-
standing of the rule of law comprehended both values of security in the law and
equal enforceability of the law. As in ancient times, the contemporary ideal of
the rule of law is forged in the context of the move from repressive to more lib-
eralizing rule.2” Where persecution is systematically perpetuated under legal
imprimatur, where tyranny is systematic persecution,28 the transitional legal re-
sponse is the attempt to undo these abuses under the law.

Transitional Constructions of Legality

The discussion above leads to a more differentiated understanding of the rule
of law, and it illuminates an understanding of legality that is distinctly transi-
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tional. These understandings of the rule of law bridge the discontinuity from
illiberal to liberal rule; as such, one might consider these values and processes
to mediate the transition. The discussion focuses on three such mediating
concepts that follow. These are the social construction of the rule of law, the
role of international law in transcending domestic legal understandings, and,
finally, the core rule-of-law value: to transcend the passing politics of the
times.

The Role of Social Construction

One mediating concept of the transitional rule of law is its social construction.
What matters in establishing the rule of law is legal culture, not abstract or
universal ideas of justice.29 The socially constructed understanding of the
transitional rule of law is evident in the post-Communist adjudications. In the
border guards cases discussed above, the prevailing social understanding of
law was used to justify the rejection of prior legal defenses. The validity of
prior law depended on the social practices of the time, such as the norm’s pub-
lication and transparency.3? “In the then-GDR, too, justice and humanity
were illustrated and represented as ideals. In this respect, generally sufficient
conceptions of the basis of a natural lawfulness were set out.”! The border
policy, which was generally secret and covered up whenever foreigners were in
the country, lacked the transparency ordinarily associated with law. The Berlin
court found not only that the border policy did not comport with the prevail-
ing social understanding of law but also that the prior understanding of law
was consonant with that of the West. The guards stood at a geographical and
juridical border. This treatment signaled an illegitimacy of regulation of the
border in its legal culture. A similar concern animated Hungary’s Constitu-
tional Court when it emphasized the rule-of-law value of security as continuity
in the law. In the transitional context of political upheaval, the judiciary con-
structed the understanding of legal continuity. The perception of rule of law is
created by that court’s own adherence to procedure.

What makes law positive? Prevailing theorizing about the rule of law
posits that among the conditions for law is that it be known.32 Is knowledge of
law equated with publication? In transitional periods, there is commonly a
large gap between the law as written and as perceived. What makes law posi-
tive is the popular perception in the public sphere. This understanding broad-
ens, indeed democratizes, sources of legality with societal involvement in the
constitution of legal culture. Indeed, in the contemporary media age, at any
one time there may well be multiple sources of law, as well as numerous forms
of publication that overshadow the written law.33 Social understanding in the
public sphere is a rule of recognition by which the legal systems of illiberal
regimes are evaluated, an understanding of law that stands independent of the
sovereign’s decrees and, as such, is less affected by political upheaval. Guided
by this mediating principle of transitional legality, the legitimacy of the prede-
cessor regime’s law would depend on popular understandings of legality in the
ambient culture.
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Understanding the rule of law as socially constructed offers a principle for
evaluating legality in periods of movement between dictatorships and democ-
racies. Recognition of a legitimacy gap between the law as written and as so-
cially perceived offers a useful way to explain law’s construction under illiberal
rule. Indeed, as public belief in prevailing political systems wanes, one might
expect this gap to widen, leading to the transition.

The Role of International Law

Another mediating concept of the transitional rule of law is international law.
International law posits institutions and processes that transcend domestic
law and politics. In periods of political flux, international law offers an alterna-
tive construction of law that, despite substantial political change, is continu-
ous and enduring. Local courts rely on these international understandings.
The potential of this understanding of international law gained force in the
postwar period. A jurisprudential debate arose, particularly in the United
States, over whether postwar trials convened at Nuremberg and Tokyo were in
keeping with the rule of law. International law served as a mediating concept
to mitigate the dilemma of the rule of law raised by successor justice in transi-
tional times and to justify the legality of the Nuremberg trials against concerns
over retroactivity.3* In the contemporary moment, international law is fre-
quently invoked as a way to bridge shifting understandings of legality. In the
post-Communist cases discussed above, the controversy over the attempt to
revive old political prosecutions was ultimately resolved by turning to concepts
of international law. For example, in its review of a law proposing to reopen
political cases related to the 1956 uprising, the Constitutional Court of Hun-
gary reasoned that reopening such cases was discontinuous with prior law.
Such discontinuity, the Constitutional Court said, threatened the understand-
ing of legality in the successor period; there was no principled way to break se-
lectively with prior law. “The legitimacy of the different (political) systems dur-
ing the past half century is irrelevant . . . ; from the viewpoint of the
constitutionality of laws it does not comprise a meaningful category.”35 In a
second round of judicial review, the court upheld a new statute authorizing
1956 prosecutions based on offenses constituting “war crimes” and “crimes
against humanity” under international law.3¢ The rule of law required conti-
nuity. Such continuity was considered to exist in international legal norms,
such as the postwar Geneva Convention Relative to the Protection of Civilian
Persons in Time of War,37 which norms overrode domestic law. A similar deci-
sion was taken in Poland invalidating the extension of statutes of limitations,
other than for those offenses considered violations to international human
rights.38 The notion that international law took precedence over domestic law
was by no means clear, as Hungary’s Constitution was silent on the relative
priorities of domestic and international law. The Constitutional Court never-
theless indicated that it would interpret the constitution guided by inter-
national norms, declaring that “generally recognized rules of international
law took precedence.” Some constitutions explicitly provide for such priority
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ranking.3° Throughout the region, international law would become the basis
for judicial interpretation of punishment policies, because these norms were
thought to transcend the past regimes’ politicized law. In Germany’s border
guards cases, the judgment explicitly rests on international law.#0

In periods of political flux, international law offers a useful mediating con-
cept. The framing of the rule-of-law dilemma easily shifts from the antinomies
of positivism and natural law. Grounded in positive law, but incorporating val-
ues of justice associated with natural law, international law mediates the rule-
of-law dilemma. Positive international law norms are defined in conventions,
treaties, and customs.*! Moreover, in its circumscription of the most heinous
abuses, international law offers a source of normative transcendence. An illus-
tration is the concept of crimes against humanity, discussed further in the chap-
ter on criminal justice, suggesting conceptually opposite and yet related values,
in the universalized normative response to persecution epitomizing evil in vary-
ing cultural contexts.*2 Whereas international law preserves that ordinary un-
derstanding of the rule of law as settled law, it also enables transformation. In so
doing, it mediates the transition. International law principles serve to reconcile
the threshold dilemma of law in periods of political transformation.

The Rule of Law as Limit on Politics

The defining feature of the rule of law in periods of political change is that it
preserves some degree of continuity in the legal form, while it enables norma-
tive change. The previous politicized nature of law and adjudication partially
justifies nonadherence during the transition. This understanding of the rule
of law as antipolitics is a common theme throughout the contemporary tran-
sitional controversies discussed above. The border guards trials were char-
acterized as “extreme cases,” justifying departure from ordinary rule-of-law
considerations.*3 The German court elevated what was morally right over the
political. Other cases in the region suggest similar judicial interpretations of
the rule of law. Hungary’s invalidation of the 1956 prosecutions law presented
a limit on politicized anti-Communist policies. In elevating a law that would
have extended the time for prosecution of crimes committed under prior rule,
the Czech Constitutional Court upheld it on the basis that it would serve the
goal of undoing past politicized punishment policy and administration of jus-
tice. The law would suspend the time limitations for forty-one years (the time
between February 25, 1948, and December 29, 1989) for acts previously not
prosecuted or punished for “political reasons.”#* If under repressive rule the
administration of justice was conducted purely as an exercise of political
will,#5 this understanding is most clearly disavowed when the successor re-
gime adopts the overriding rule-of-law value that most clearly expresses a prin-
cipled normative vision independent of transitory politics.

The construction of the transitional rule of law as independent of politics
shares certain affinities with the understanding of the rule of law applicable in
ordinary times. Yet, controversies over transitional justice in highly politicized
contexts present hard cases for adherence to the rule of law. Despite radical po-
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litical change, the aim is rule of law not primarily motivated by politics. Transi-
tional jurisprudence reveals a shining vision of the rule of law as antipolitics.

The Transitional Judiciary

In periods of political transformation, the problem of legality is distinct from
the problem of the theory of law as it arises in established democracies in ordi-
nary times. There is a working out of core questions about the legitimacy of
the new regime, including the nature and role of the transitional judiciary. The
choice of the principles of adjudication implies a related question about
where, as an institutional matter, the work of transformation should lie: judi-
ciary or legislature? This is the question to which I now turn.

The transitional justice dilemma arises during periods of substantial po-
litical change. When a legal system is in flux, the challenge to ordinary under-
standings of the rule of law is surely at its greatest. The challenge was less
severe of the postwar transitions than of the contemporary movements from
Communist rule, periods of simultaneous economic, political, and legal trans-
formation. In these periods, newly founded constitutional courts have borne
the institutional burden of establishing new understandings of the rule of law.
The burden of transformation to a rule-of-law system has to some extent de-
volved on the judiciary, chiefly the new constitutional courts. A similar trans-
formative response can be seen in other recent transitions, such as in South
Africa. South Africa’s transitional constitution creates its new Constitutional
Court.*¢ One might question whether continuity with the prior regime is a de-
termination properly for the transitional judge or a political question properly
subject for broader public debate. When this question arose in the contempo-
rary post-Communist transitions, the judiciary assumed the decision-making
responsibility. The issue began as a political question in unified Germany, but
in its consideration of the question of the validity of German Democratic Re-
public (GDR) law in the border guards cases, the Berlin court elided the po-
litical agreement of the two Germanys. The Unification Treaty contemplated
continuity in former GDR criminal law, providing that East Germany’s crimi-
nal code should be applied to criminal acts committed before reunification.
However, the court rejected the border guards’ defenses grounded in GDR
law.#7 In so doing, the court demonstrated its independence from the legisla-
ture and its political agenda. However, that transformative response to the
political was less necessary in unified Germany than elsewhere in the region
because of the nature of the transitions. Similarly, when Hungary’s Constitu-
tional Court overturned the 1956 prosecutions law, it sent a clear message of
judicial independence to the country’s political branches.*8 These decisions
reveal a core understanding of rule of law forged by a transitional judiciary
striving for some independence from politics.

Political theorists often distinguish liberal from illiberal regimes by their
constitutions; the role of transitional constitutionalism is discussed more fully
in chapter 6. Yet, the inquiry undertaken here suggests that what distinguishes
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liberal political systems depends less on the specifics of any one institutional
arrangement and more on the degree to which there is a sense of meaningful
enforcement and understanding of the rule of law. Although the Communist-
era constitutions enumerated rights, these were largely rights on paper that
were rarely enforced. So it was that, after Communism, the mere passage of
new rights charters would not produce a sense of transformation in the rule of
law. Responding to this distinctive legacy of injustice are the dozen constitu-
tional courts to enforce the new constitutions.#® This role for the judiciary is
the “critical” legal response that affirmatively signals a transformative turn to-
ward the constitutional systems of liberal democracies.

The constitutional courts assist in the transformation to rule-of-law sys-
tems in a number of ways. First, the courts emerge out of systems of central-
ized state power; as new forums specially created in the period of political
change and transformation, their very establishment defines a break from past
political arrangements. Second, access to constitutional courts through litiga-
tion enables a form of participation in the fledgling democracy. Over time, ac-
cess to the courts could enable popular input into constitutional interpreta-
tion, developing a societal understanding of limited government and individual
rights protection. Popular access to courts for individual rights enforcement is
a potent symbol of a new governmental openness.>° Third, to the extent the
constitutional courts have explicit mandates to engage in judicial review they
are the guardians of the new constitutional order. In much of the region,
broad jurisdictional rules allow abstract judicial review and access to review by
political actors, such as the president of the country, or by minority factions of
the legislature.>! The courts in the region are active in interpreting new con-
stitutional norms under preexisting constitutions, under general mandates to
uphold the rule of law. An example is the Hungarian Constitutional Court’s re-
view of the law concerning the state’s prosecutions policy previously dis-
cussed.>2 The constitutional courts have the potential to delineate state power
and to redefine individual rights, thus creating a rights culture. Through trans-
formative adjudication, the transitional judiciary deploys activist principles of
judicial review toward normative change and a more liberal rule-of-law system.

Transformative adjudicatory practices raise a crucial question: Insofar as
the transitional judiciary bears the burden of the transformation of the rule of
law, to what extent are such practices compatible with the role of the judiciary
in established democracies? In democracies in ordinary times, activist judicial
decision making is generally considered illegitimate, largely for two reasons.
First, retroactivity in judicial decision making challenges the rule of law as set-
tled law.53 Second, judicial decision making is thought to interfere with
democracy; unlike legislative decision making, judicial decision making lacks
the legitimacy associated with democratic processes.>* The question is
whether these objections relevant to ordinary times apply to adjudication in
transitional times.

Our intuitions about the appropriate site of lawmaking depend on implicit
assumptions about democracy and democratic accountability that ought not be
automatically applied to illiberal regimes nor to regimes moving away from such
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rule. In established democracies in ordinary times, our intuitions are that trans-
formative lawmaking should occur by legislation rather than by adjudication.
The judiciary is constrained from creating law, for such lawmaking is consid-
ered a departure from the general predicate of democracy, majoritarian law-
making.55 In transitional times, the problem of illegality is far more prevalent;
indeed, it is often pervasive. Periods of political transformation are frequently
accompanied by radical legal change. The most recent wave of political change
correlating with economic transformation (in the post-Communist changes)
implied major reforms of preexisting law. The conventional concern of the ab-
sence of democratic accountability posed by judicial lawmaking seems less apt
in periods of political flux. In such periods, the transitional legislature fre-
quently is not freely elected and, further, lacks the experience and legitimacy of
the legislature operating in ordinary times.>6

Another reason the judiciary is not ordinarily seen as the proper lawmak-
ing body is its ostensible lack of institutional competence and capacity. This
concern was raised, for example, in the postwar debate over the establishment
of the rule of law. In the positivist position, the burden of legal transformation
was thought properly to fall on the legislature, while the natural law position
assumed a transformative role for adjudication. Yet, the postwar debate did not
sufficiently take account of the transitional context. As periods of political
change are also periods of legal flux, controversies in such times are often
characterized by a lack of relevant law.57 Moreover, controversies in such ex-
traordinary periods often necessitate speedy considerations. Whereas in ordi-
nary times, making law in a case-by-case fashion may well appear too slow and
too variable, in transitional times, judicial decision making is often relatively
faster than the legislative process, which may be slowed down by a compro-
mised past or political inexperience. Moreover, in the context of political flux,
the judiciary may well be comparatively more competent for nuanced, case-by-
case resolution of transitional controversies.>8 Indeed, judicial decision mak-
ing allows for substantial change and is characterized here as the ambivalent
directionality of the law in such periods. The question of what institution is
most competent and legitimate is contingent and will depend on the particu-
lars of predecessor legacies of injustice in that country.

Finally, transformative adjudication is self-regarding. By changing adjudi-
catory principles and practices, institutions compromised by their decision
making under prior rule can transform themselves. In high-profile cases, a
compromised judiciary can transform itself by changing its principle of adjudi-
cation. This self-regarding institutional mechanism is particularly pertinent
when the judiciary supported prior repressive rule.>° Yet, even where the judi-
ciary is not the successor to a compromised institution, there are other benefi-
cial implications of transformative adjudication.

Theories of adjudication associated with understandings of the rule of law
in ordinary times are inapposite to transitional periods. Our ordinary intu-
itions about the nature and the role of adjudication relate to presumptions
about the relative competence and capacities of judiciaries and legislatures in
ordinary times that simply do not hold in unstable periods. The cases dis-



The Rule of Law in Transition 25

cussed above demonstrate an extraordinary role for courts exercising princi-
ples of transformative adjudication. In periods of political change, the very
concerns for democracy and legitimacy that ordinarily constrain activist adju-
dication may well support such adjudication as an alternative to an even
greater politicization of the law.

Transformative Adjudicative Practices: Some Conclusions

This chapter began by positing that there is a special dilemma in the adher-
ence to the rule of law in periods of political change. The ordinary under-
standing of the rule of law as adherence to settled law is in tension with trans-
formative understandings of the rule of law. I now consider what normative
rule-of-law principles are associated with adjudication in periods of political
change.

In these extraordinary periods, as discussed above, rule-of-law norms do
not constitute universals. The tensions posed by adherence to the rule of law
in these periods are reconciled through a number of mediating concepts. Le-
gality in such periods is socially constructed; in some part, it is judge-made.
Exploration of precedents in such periods suggests that the understandings of
the rule of law are constructed within a transitional context. By cabining
politicized uses of the law, this rule-of-law principle guides interim legal deci-
sionmaking on the road to democracy.

Recognizing a principle of transformative adjudication during periods of
political transition has significant implications for prevailing legal theory
about the rule of law. First, recognition of such a principle throws into relief
the extent to which prevailing legal theory has failed to take account of the sig-
nificance of the varying normative understandings of the rule of law mani-
fested in transitional times. Further, the transitional rule of law implies an im-
plicit critique of the dominant theories regarding the nature and role of law. In
liberal political theory, a long-standing precept of the rule of law is that law-
making through adjudication is conceived as somehow neutral and au-
tonomous from politics.60 These liberal understandings are challenged by ac-
counting for circumstances associated with the role for transformative law, in
which the rule of law is defined in constructive relation to past politics.

The principle of transformative adjudication perhaps poses a more serious
challenge to critical theorizing of law. Critical legal theorizing has been criti-
cized for going too far in collapsing law and politics. As such, this theoretical
approach has often lacked explanatory power for why, or in what circum-
stances, law has any distinctive claim on society. Although critical legal theo-
rizing has laid claims to a diminished rule of law as a general matter,6! the
above discussion suggests that this is most true in extraordinary political cir-
cumstances of transition. Transitional rule of law clarifies a role for hyper-
politicized adjudication. From the perspective of critical legal theory, the chal-
lenge posed by the transformative adjudicatory practices discussed here is the
challenge posed by the boundedness of law’s political action.62 The jurispru-
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dence of these periods shapes the transition. Normative understandings of the
role of law vary dramatically with the transition’s political circumstances.
Within transitional democracies, there is a place and a role for bounded politi-
cal judgment. Legal processes enable measured rationalized change.

Beyond adjudication, normative change constructive of a new legality is
also effected through other forms of law. Thus, the role of criminal sanctions
ordinarily limited to punishing individual wrongdoing is greater during transi-
tions, as such legal responses challenge past state criminality and therefore go
to the core illegitimacy of past rule. These legal responses serve to condemn
and delimit abuses of past state power. In the next chapter, I turn to the uses
of criminal justice in transformative periods.



CHAPTER Two

Criminal Justice

n the public imagination, transitional justice is commonly linked with pun-
Iishment and the trials of ancien régimes. The enduring symbols of the En-
glish and French Revolutions from monarchic to republican rule are the trials
of Kings Charles I and Louis XVI. A half century after the events, the leading
monument to the Nazis’ World War II defeat remains the Nuremberg trials.
The triumph of democracy over military rule in Southern Europe’s transitions
is represented in Greece’s trials of its colonels. Argentina’s junta trial marked
the end of decades of repressive rule throughout Latin America. The contem-
porary wave of transitions from military rule, throughout Latin America and
Africa, as well as from Communist rule in Central Europe and the former
Soviet bloc, has revived the debate over whether to punish.

Punishment dominates our understandings of transitional justice. This
harshest form of law is emblematic of accountability and the rule of law; yet,
its impact far transcends its incidence. Review of transitional periods reveals
that successor criminal justice raises profoundly agonizing questions for the
affected societies, so that its exercise is often eschewed. The debate over tran-
sitional criminal justice is marked by profound dilemmas: Whether to punish
or to amnesty? Whether punishment is a backward-looking exercise in retribu-
tion or an expression of the renewal of the rule of law? Who properly bears re-
sponsibility for past repression? To what extent is responsibility for repression
appropriate to the individual, as opposed to the collective, the regime, and
even the entire society?

The central dilemma intrinsic to transition is how to move from illiberal
rule and to what extent this shift is guided by conventional notions of the rule
of law and individual responsibility associated with established democracies. A
core tension emerges here in the use of law to advance transformation, as op-
posed to its role in adherence to conventional legality. To what extent is transi-
tional criminal justice conceptualized and adjudicated as extraordinary in the
relevant societies or guided by the ordinary rule of law of established democra-
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cies? This core dilemma implies many others. What is the relevant legal order?
Military or civilian? International or national? And, no matter what the rele-
vant legal order, to what extent ought understandings of criminal responsi-
bility be projected backward? Is the entire justice project hopelessly ex post?
Who should be held to account, and, for what offense? These dilemmas of
transition organize this chapter. These are the dilemmas successor societies
struggle with; ultimately, as discussed below, they commonly strike a transi-
tional compromise of the “limited criminal sanction,” which is, more than any-
thing, a symbolic form of punishment.

The Foundational Argument for Criminal Justice in Transition

Why punish? The leading argument for punishment in periods of political flux is
consequentialist and forward-looking: It is contended that, in societies with evil
legacies moving out of repressive rule, successor trials play a significant founda-
tional role in laying the basis of a new liberal order. At these times in a variant of
the conventional “utilitarian” justification for punishment, the basis for punish-
ment is its contribution to the social good.! But unlike the conventional argu-
ments for punishment in ordinary times that either tend to focus on the perpe-
trator or on the consequences of punishment for the society, as deterrent, for
example, the arguments for punishment in transition take another form. Rather
than an argument for punishment in the affirmative, the argument is generally
made in a counterfactual way—what result if no punishment? To what extent
are broader rule-of-law values jeopardized without punishment? Here is where
the particular political circumstances of the transition play a role. While the ar-
gument from “impunity,” that is, arguing from the consequences of the failure
to punish, is also made in ordinary times,? it is apparently stronger in transition,
because in the conditions of prior lawlessness, expectations are greater of the
impact of even isolated acts of accountability on rule of law. For these are extra-
ordinary circumstances of past injustices, often state sponsored. It is against
this backdrop that the argument from impunity takes on new meaning. In this
context, the exercise of criminal justice is thought to best undo past state justice
and to advance the normative transformation of these times to a rule-of-law sys-
tem. Repressive regimes are often defined by criminal behavior, such as torture,
arbitrary detention, disappearances, extrajudicial executions, all substantially
state sponsored; even when past evil is perpetrated by private actors, the state is
often, nevertheless, still implicated, whether in policies of persecution, by acts
of omission in failing to protect its citizens, or, finally, in the cover-up of crimi-
nal acts and impunity. While the circumstances of transition, primarily the in-
volvement of the state in criminal wrongdoing, make a most compelling argu-
ment for punishment over impunity, the paradox is that the very transitional
circumstances of the ancien régime’s implication in wrongdoing also raises sig-
nificant dilemmas challenging the uses of the criminal law as effective response
to state wrongdoing.
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To enforce norms of the rule of law in the context of wrongdoing at the
level of the state in the international realm is punishment’s historic role. The
foundational argument for successor trials has a rich historical pedigree going
back to the Middle Ages, drawing from international legal norms relating jus-
tice to unlawful political violence. Trials have long been used to express inter-
national legal norms regarding injustice in war. The attribution of criminal re-
sponsibility to prior political leadership for waging unlawful war, or other
similar bad state rule, is the thread running through the ancient successor tri-
als of the tyrants of the city-states described by Aristotle and the trials of Kings
Charles I and Louis XVI, to the trials in the contemporary period: the Nurem-
berg trials, the Tokyo war crimes trials, Greece’s trial of the military colonels,
and Argentina’s trial of its military commanders.

Historically, successor trials rely on a concept of tyranny grounded in trea-
son; of the unjust war as the lost war.3 This early understanding of the relation
of law to justice yields to another formulation at Nuremberg, where trials were
used to express a much broader normative message going beyond the judg-
ment of a defeated foreign régime, to distinguish “just” from “unjust” violence.
In the contemporary moment, successor criminal justice is generalized beyond
its postwar uses to other transitions in which its central normative force
appears to be condemnatory of past political violence. The delegitimation of
ancien régime violence goes beyond the purview of the postwar trial. Trials
of the political leadership are used to construct the very meaning of state
injustice. Punishment is largely defended on the grounds that it advances
the society’s political identity in the transition as a democratic rule of law-
abiding state. Contemporary theorizing largely justifies punishment in transi-
tion for its potential role in constructing a newly democratic political order.#
Successor trials are said to be politically useful in drawing a line between
regimes, advancing the political goals of the transition by delegitimating
the predecessor regime, and legitimating its successor. The trials of Kings
Charles I and Louis XVI, as well as the Nuremberg trials, are said to be foun-
dational political acts. As Michael Walzer writes, “Revolutionaries must settle
with the old regime: that means they must find some ritual process through
which the ideology it embodies . . . can be publicly repudiated.”s Of the trial
of King Louis XVI, Walzer contends that “public regicide is an absolutely deci-
sive way of breaking with the myths of the old regime, and it is for this very
reason, the founding act of the new.”¢ The king’s trial was politically definitive,
because it established that he was not above the law.” Through the successor
trial, the law instantiated equality under the law, thereby performing the
essential normative shift implied in the movement from monarchic to republi-
can rule. Successor trials were defended on similar grounds by the late Judith
Shklar: “Trials may actually serve liberal ends, where they promote legalistic
values in such a way as to contribute to constitutional politics and to a decent
legal system.”8 In Otto Kirchheimer’s words, trials enable “the construction of
a permanent, unmistakable wall between the new beginnings and the old
tyranny.”?
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In much prevailing political theorizing, successor trials are thought to
have the potential of playing a distinct role in drawing the line between old
tyrannies and new beginnings. Criminal justice offers normative legalism that
helps to bridge periods of diminished rule of law. Trials offer a way to express
both public condemnation of past violence and the legitimation of the rule of
law necessary to the consolidation of future democracy. Successor criminal
justice is generally justified by forward-looking consequentialist purposes re-
lating to the establishment of the rule of law and to the consolidation of
democracy.1? This version of the consequentialist argument particular to tran-
sitions is characterized here as the “democracy” justification of punishment
largely on the basis of the purposes of the transition. Criminal proceedings are
well suited to affirm the core liberal message of the primacy of individual
rights and responsibilities.

Nevertheless, successor trials’ role in such periods is less foundational
than it is transitional. Using criminal justice to draw the line between regimes
raises profound dilemmas chiefly relating to the implied relation of law to
politics. While trials in these political contexts are intended to serve political
purposes—relating to the extraordinary message of transitional justice to lay
the foundation of the political transition, to disavow predecessor political
norms, and to construct a new legal order—these very features are in tension
with conventional understandings of the rule of law. The core dilemma relates
to the central feature of transition: the political context of the normative shift.
This core dilemma raised by the political shift from illiberal to liberal rule is
inextricably enmeshed in the problem of retroactivity in the relevant norms
during the change of regime and the exercise of the successor regime’s new
normative rules as applied to the past regime’s behavior. As the dilemma’s full
ramifications are played out, its consequences are deeply paradoxical: For tri-
als to realize their constructive potential, they need to be prosecuted in keep-
ing with the full legality associated with working democracies during ordinary
times, and when they are not conducted in a visibly fair way, the very same tri-
als can backfire, risking the wrong message of political justice and threatening
a fledgling liberal state. Accordingly, successor trials walk a remarkably thin
line between the fulfillment of the potential for a renewed adherence to the
rule of law and the risk of perpetuating political justice. The apparent in-
tractability of the dilemmas raised by the uses of the criminal law for transi-
tional rule-of-law purposes clarifies why successor societies frequently forgo
its use and why it has given rise to the development of a more “limited” form
of the criminal sanction.

The transitional normative message is most clearly expressed through the
international legal order, as its strengths are a normative machinery with
the capacity to comprehend extraordinary political violence deployed outside
the ordinary legal order. As such, it is well suited to express the transitional
message of normative shift. Paradoxically, its strength is also its weakness, for
its extraordinary nature clearly, at least to some extent, falls outside conven-
tional legality and, therefore, ultimately does not sufficiently adhere to ordi-
nary understandings of the rule of law to affirm democratizing transformation.
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The Legacy of Nuremberg

Since World War 11, the vision of successor justice is dominated by the legacy
of Nuremberg. The significance of the Nuremberg trials is best understood, in
its full historical and political contexts, by returning to post—World War I tran-
sitional justice and its failed national trials policy.!1 Justice policy at Versailles
throws into clear relief the justice policy at Nuremberg and clarifies why na-
tional trials were considered to be hopelessly political and doomed. The failure
of that earlier postwar national justice is said to explain only the subsequent
resurgence of German aggression; the failure of accountability is itself consid-
ered to cause the failure of liberalization. War-related guilt borne by the coun-
try as a whole was deemed to prevent a transition to lasting democracy. The
view of national justice as hopelessly political represents prior postwar policy,
with apparent repercussions for the century.

So it was that at Nuremberg the obverse of the postwar response became
the norm. As after World War I, the mechanism for accountability is the trial,
and the primary offense continues to be aggression. Nevertheless, the similar-
ities end there. Nuremberg’s significant differences are that accountability re-
mained in Allied hands; jurisdiction was not national but international. And,
rather than punishing the country, the aim was ascribing individual responsi-
bility. Yet, as we shall see, the reality of the Nuremberg trials diverged from its
intended mandate.

Nuremberg’s legacy is complicated by the evident gap between the schol-
arly idealization of this singular precedent and its historical reality. A half cen-
tury later, the trials’ reverberations are still being felt. How justice was done at
Nuremberg, including its profound irregularities, has become virtually synony-
mous with successor justice. A legal anomaly at the time, the Nuremberg trials
remain a largely anomalous precedent, given the record of successor practices
in this century. Yet, one way to better understand Nuremberg’s precedential
significance is to distinguish between various understandings of the prece-
dent, for example, between Nuremberg as the proceedings, in the convening
of the International Military Tribunal and the international criminal justice
proceedings, and its doctrinal aspects, that is, the Nuremberg judgments. Be-
ginning with the precedential aspect of the convening of these proceedings, it
is here that the precedent is on the shakiest ground. In the fifty years since
Nuremberg, while there is often talk about the desirability of such a tribunal,
heightened during wartime, it has rarely culminated in trials, although, as we
come to the century’s end, momentum has been building for the establish-
ment of a permanent international criminal court.12

The weight of the precedent is not in the proceedings but, rather, in the way
it has shaped the pervasive understanding of transitional criminal justice. In the
last half century, Nuremberg has shaped the dominant scholarly understanding
of successor justice with the shift in approach, from national to international
processes, as well as from the collective to the individual. Successor criminal
justice—Nuremberg style—implied a wholly novel and international judicial
forum, multinational criminal procedure, as well as offenses such as the “crime
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against humanity.” The approach to successor justice is thoroughly interna-
tional in its relevant offenses, bases for jurisdiction, and legal principles.

A historiographical look reveals the precedent’s substantial impact in the
scholarly literature, in particular, in how accountability is largely conceptual-
ized in terms of international law. Review of the bibliographies concerning ac-
countability for grave state crimes reveals that literature about international
law responses to atrocities since World War 11, particularly in the English lan-
guage, has grown rapidly, while the comparative study of national experiences
is, by contrast, virtually ignored.!3 Historically, one reason for the weight of
scholarship relating to postwar successor justice is that it reflected the parallel
developments of international law. The postwar period witnessed an unprece-
dented successful multilateral cooperation in the International Military Tri-
bunal at Nuremberg, the establishment of the United Nations, as well as the
passage of numerous conventions and resolutions regarding international
crimes. The depth of the atrocities of the National Socialists and their collabo-
rators spurred a previously unattainable international consensus. The opti-
mism and momentum of the newfound consensus about international crimes,
as well as the international cooperation of the trials, made credible the hope of
creating a body of international criminal law regarding state persecution that
would be enforced by some manner of international tribunal. Legal literature
reflects these advances in international legal structures and pronouncements.
A burgeoning international law literature regarding the responses to state per-
secution incorporated the themes and vocabulary of an emerging international
criminal law: the way the crimes were defined, the significance of the Interna-
tional Military Tribunal, the expansion of jurisdiction over certain acts, and,
perhaps the most significant notion, the emergence of national rights and du-
ties within a new international community. All became major areas of study
that continue to the present.

Nevertheless, the historical justification for framing the successor justice
question in international law terms has largely dissipated. Postwar hopes for
developing an international criminal law today remain largely unfulfilled. The
early enthusiasm for international law’s advances is now tempered by sober re-
flection on the relative inefficiency of international mechanisms for respond-
ing to atrocity. International penal law remains in its infancy: There is still no
international criminal code. And, despite repeated calls for an international
criminal court or even the creation of criminal jurisdiction in the International
Court of Justice, the forum has yet to be created. In very recent developments,
a consensus has emerged in the international community supportive in princi-
ple of a standing international criminal court before the end of the century.’#
Yet, granting an international body jurisdiction over criminal offenses other
than genocide remains a sticking point with countries that are staunchly op-
posed, such as the United States. Even in international law controversies of a
noncriminal nature in which international jurisdiction has been premised on
consent, it is fair to say that there has been a race to the bottom.!5 Accord-
ingly, international crimes that have been defined have not always been ac-
companied with universal jurisdiction. With standing in the International
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Court of Justice exclusively for states and with incentives for states to remain
impervious to suit, the present international legal structure has not helped in
the enforcement of the convention protecting against genocide and other in-
ternational law guarantees. The literature calling for increased international
norms and enforcement mechanisms extends well beyond the parameters of
the postwar consensus and the international legal system.!¢ The gap between
international law’s definitions of crimes and its mechanisms for enforcement
remains a yawning chasm. Nevertheless, despite its extraordinary nature, in-
ternational law offers a normative vocabulary that somehow mediates many of
the dilemmas of transitional justice.

Transitional Dilemmas and the Nuremberg Paradigm Shift

The paradigm of justice established at Nuremberg and its vocabulary of inter-
national law, despite its shortcomings, continue to frame the successor justice
debate. Within the international legal system, the dilemmas of successor justice
fall away. The view of national justice as hopelessly political derives from the
earlier history of post—World War I policy, with apparent repercussions for the
century. In the abstract, the dilemmas of successor justice are seemingly best
resolved by turning to an autonomous legal system. While within the national
legal scheme, the question of justice seems inextricably political, from an inter-
national law perspective, the question of justice is somehow divorced from na-
tional politics.!7 Even where international justice is utterly ad hoc, as for exam-
ple regarding atrocities in the Balkans conflicts, somehow it is, nevertheless,
considered less political than the alternatives in the region. International law is
thought to lift justice out of its politicized national context.

International Law and the Dilemma
of Retroactive Justice

The core transitional dilemma is how to conceptualize justice in the context of
a massive normative shift. This problem is mitigated within international law,
for international law offers a degree of continuity in law and, in particular, in
standards of accountability. Thus, the postwar entrenchment of international
legal norms is considered to afford a jurisdictional basis that goes beyond the
limits of domestic criminal law. International law seemingly offers a way to cir-
cumvent the retrospectivity problem that is endemic to transitional justice. In-
ternational standards and forums uphold the rule of law, while satisfying core
fairness and impartiality concerns. The precedential and binding value of in-
ternational legal action is frequently deemed superior to efforts undertaken on
a state-by-state basis. Differences in domestic law mean certain crimes will be
punishable in some countries and not in others. Further, truly heinous crimes,
such as atrocities, do not easily fit in national law, because such crimes are
conceptualized in fundamentally different ways than are offenses under na-
tional law. Certain crimes, such as torture, either fit awkwardly or are often
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not recognized in national law, though the move toward the incorporation of
international law standards into domestic law may somewhat obviate this
problem.

International criminal law offers an intelligible way to conceptualize the
somewhat paradoxical possibility of the responsibility of an evil regime under
the law. So it is that international criminal law builds a historical analogy of
postwar justice that dominates the Nuremberg trials. It is definitional of
justice at Nuremberg, with the arch offense, the waging of war. And, according
to its charter, the trials’ purpose was to prosecute the major war criminals for
offenses—all in some way related to the war. And the trials’ forum is an inter-
national military tribunal, and the leading offense, aggression. Even “crimes
against humanity,” atrocities committed against civilians, were prosecuted at
Nuremberg, only if related to the war. This prudential restraint observed by
the tribunal perpetrated the historical view of state injustice as that perpe-
trated by a foreign power. This narrow line circumscribing the Nuremberg
prosecutions would have ramifications constraining the precedent’s potential
for transitional justice.

The Dilemma of State Crimes but
Individual Responsibility

Transitional criminal justice raises a core dilemma of how to ascribe criminal
accountability for offenses that often implicate the state in repression policy.
International jurisprudence offers a standard in the Nuremberg principles.
Formulated after the trial at the request of the United Nations General Assem-
bly, the “Nuremberg Principles” comprise the distillation of the Nuremberg
judgment and constitute a pivotal turning point in the conceptualization of
responsibility for state crime. For the first time, the tribunal and the follow-up
trials clearly established that responsibility for atrocities under international
law could be attributed to individuals: “Any person who commits an act which
constitutes a crime under international law is responsible therefore and liable
to punishment.”’8 Further, in rejecting traditional defenses to individual re-
sponsibility for atrocities, Nuremberg dramatically expanded the potential in-
dividual criminal liability for state wrongs. While, traditionally, heads of state
enjoyed sovereign immunity under the Nuremberg Principles, public officials
could no longer avail themselves of a “head of state” defense based on their of-
ficial positions but, instead, could be held criminally responsible.!® Although
under traditional military rules applicable in a command structure, “due obe-
dience” to orders is a defense, under the Nuremberg Principles, persons act-
ing under orders could be held responsible.2? In eliminating the “act of state”
and “superior orders” defenses, the Nuremberg Principles pierce the veil of
diffused responsibility characterizing the wrongdoing perpetrated under totali-
tarian regimes. Under the law of war, the principle of command responsibility
affords a basis for attribution of responsibility to superiors for wrongdoing.
This basis is reinforced by the Nuremberg Principles lifting the defense of im-
munity from the heads of state. The extreme in status-based prosecutions after
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Nuremberg is illustrated in the Tokyo war crimes trials for atrocities commit-
ted in the Philippines, where the principle of command responsibility was
broadly enforced. In the Tokyo trials, General Tomoyuki Yamashita was held
criminally responsible for atrocities committed by his troops, convicted, and
executed—all without any showing of personal involvement or even knowledge
of the acts committed by his subordinates. Nevertheless, the courts hearing
his case said that “he should have known” of the violations of the law of war in
the area under his command.2! From the vantage point of subsequent history,
Yamashita’s negligence standard for command responsibility would be sui
generis, an extreme in the conception of official responsibility for the persecu-
tion perpetrated by subordinates. In the subsequent High Command and
Hostage trials against high-ranking German army officers, the Yamashita stan-
dard was rejected, and the courts insisted on knowledge and individual partici-
pation or acquiescence in the criminal acts or criminal neglect: “Criminality
does not attach to every individual in this chain of command. . . . There
must be a personal dereliction.”22

Vietnam revived scholarly interest on the question of leadership responsi-
bility for grave state crimes, and it made very clear the high political stakes in-
volved in a permissive principle of command responsibility.23 Cases concerning
the Mylai atrocities led to the narrowing of the principle of command responsi-
bility. There had to be some connection between the atrocities occurring in the
area under the commander’s control and some sense of personal fault on the
commander’s part.24 This version of the principle of command responsibility is
now enshrined in the international legal conventions: Failure to take measures
to avert particular harm is proscribed. Explicitly rejecting the Yamashita “should
have known” standard, under article 86 of the postwar Geneva Conventions,
“knowledge” triggers a duty to take “all feasible measures” to prevent or repress
the breach.25

International humanitarian law offers a normative framework and lan-
guage for thinking about successor justice.26 Regime wrongdoing can be con-
ceptualized and accommodated under the rubric of the law of war. Thus, the
principle of individual responsibility at Nuremberg is complex, seen in the
evolution of the principle of command responsibility, as well as in the way
the principle itself mediates individual and collective responsibility. It is also
seen in the International Military Tribunal’s reliance on principles, such as the
law of conspiracy, whereby individuals were prosecuted purely on the basis of
their membership in particular groups.2” Nevertheless, it is difficult to adjust
international law and its military analogy to incorporate a full account of suc-
cessor justice. For the international paradigm implies a status-based approach
to successor criminal justice, which largely relates individual political status to
context within the regime. Yet, a broad status-based liability standard, as exem-
plified in the Yamashita case, suggests that holding commanders accountable
for the acts of their subordinates can backfire. When such prosecutions rely
on official status as a basis for criminal liability, they threaten the principle of
individual responsibility.

After Nuremberg, our understanding of successor liability was never the
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same. For the Nuremberg Principles wrought a radical expansion of potential
individual criminal liability—at both ends of the power hierarchy. Postwar ju-
risprudence signified a radical expansion in potential individual criminal liabil-
ity with no clear stopping point. The absence of a recognized stopping point
was conceded even at the time. While prosecutions commenced with the
major war criminals, nothing in the Nuremberg Charter limited ascribing re-
sponsibility to the Nazi regime’s top echelon. On the contrary, the charter ex-
plicitly contemplated that holding the leaders accountable was just the begin-
ning and that there would be all sorts of follow-up trials.28 During the postwar
transformation in the understanding of individual responsibility for grave state
crimes, the following dilemma emerges: While the principles generated at
Nuremberg radically expanded the potential individual criminal liability, they
do not offer a basis for deciding who, among all of those potentially liable, to
bring to trial.

The post-Nuremberg liability explosion has massive ramifications that
have not yet been fully absorbed. Among political analysts and legal scholars,
Nuremberg is understood to have effected profound changes in the under-
standing of individual criminal responsibility under international law, but
there is no appreciation of how the changes pose dilemmas of liability. The
massive contemporary expansion in potential criminal liability raises real
dilemmas for successor regimes deliberating over whom to bring to trial and
for what crimes. Indeed, the problem is evident in the scholarship regarding
punishment in transition,2 going to the reasons that transcend the particulars
of a country’s political contexts and, rather, go to contemporary developments
in the conceptualization of legal responsibility. To the extent that there is even
a workable guiding principle, it is the implied one of proportionality. The pri-
ority is to target those “most responsible for the worst crimes,” starting with
those at the highest level of responsibility for the most egregious crimes.3° Yet,
as is more fully discussed below, proportionality in the abstract does not fully
address the dilemmas raised by the attempt to respond to pervasive crimes of
repressive rule within the criminal law. Indeed, as transitional practices dis-
cussed below suggest, the punishment priority is not a universal ideal but,
rather, contingent on the particular society’s political circumstances, as well as
on the extent of its normative shift.

Playing out the Nuremberg Precedent in National Courts

Though deploying military principles of responsibility may be sensible in a
postwar context, and transitions often follow war, they also occur in other
ways, and the Nuremberg standards do not easily guide this successor justice.
Nevertheless, the appeal of the international criminal justice framework ex-
tends beyond postwar trials to other modes of successor justice.

Transitional justice is caught between the analogies of war and peace and,
relatedly, between international humanitarian and domestic law. The military
analogy is evident when successor trials policy begins with prosecution of the
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prior regime’s leadership. Grounding criminal responsibility on political
status extends the logic of the analogy to war crimes to abuses perpetrated
under dictatorship and other repressive rule. Our intuitions after nondemo-
cratic rule may well be that it is fair to ascribe responsibility to the top politi-
cal leadership, yet the grounding of transitional justice in the extraordinary
international law paradigm and the law of war seems at odds with our in-
tuitions about criminal justice. The question raised is whether responsibility
for wrongs perpetrated under repressive regimes can be fairly attributed
to a state’s top political echelon. To what extent is the political authority
arrogated by dictators, or a repressive regime in and of itself a basis for crimi-
nal liability? Grounding criminal liability on the basis of the offender’s official
status would generally be at odds with our intuitions about the operation of
the criminal law in democracies and poses a profound challenge to the rule of
law.

Successor trials grounded in international law’s reliance on the law of war
are few and far between. Thus, Latin America’s transitions out of military rule
are a rare contemporary example. In Argentina, it was the defeat in the Falk-
land’s war that brought the army to collapse and enabled the transition from
military junta to democracy, culminating in the prosecution of junta leaders
for “gross negligence” in the waging of war.31

In another contemporary example, after the Soviet collapse, the transi-
tions in that region are haunted by a pervasive sense of occupation, analogous
to postwar defeat. So it is that the revolutions in Hungary and the former
Czechoslovakia begin in commemorations of the resistance to the Soviet and
Nazi invasions. There were critical questions of transitional justice in the re-
gion: Whose dictatorship? Whose justice? After the Communist collapse, the
pivotal question of successor justice is to what extent the repression could be
viewed fully in terms of the long-standing postwar paradigm—as that of a for-
eign occupier. Ultimately, the question framed shifts from that of national re-
sponsibility to that of individual responsibility. So it is that the former leader-
ship was called to task for collaboration in the Soviet invasions of their
countries. Successor trials are conceived around defining juncture points,
drawing the line between freedom and repression, resistance and collabora-
tion. This is the line that is being drawn and redrawn in the trials in the
region.

The critical juncture point in the former Czechoslovakia was 1968. In the
first wave of prosecutions after the “velvet” revolution, former party leaders
were brought to trial for treason in collaborating, framed in terms of abuses of
public power in the crushing of the Prague spring.32 Four years later, a new
law declaring communism “unlawful” and “illegitimate” laid a basis for further
prosecutions.33 The law defined as an offense, the “joining of forces with a
foreign power,” such as assisting in the country’s occupation after 1968. Thus,
the former secretary of the Central Committee of the Communist Party, Vasil
Bilak, was charged with treason for inviting the armies of the Warsaw Pact
countries into Czechoslovakia in 1968. Ultimately, however, these prosecutions
largely culminated only in investigations of the period.3+
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In Poland, the question dominating the Polish parliamentary commis-
sion’s investigation of the country’s former leader, General Wojciech Jaruzel-
ski,35 was whether the former regime’s 1981 imposition of martial law crushing
the Solidarity movement was the result of Soviet pressure or a sign of an all-
too-willing Polish collaboration. If Jaruzelski’s decision to impose martial law
resulted from an agreement with a foreign government, it could have become
the basis for a treason trial.36 Other prosecution proceedings were limited to
those constituting “war crimes,” pursuant to the analogy to international law.

Successor justice in Hungary was formally grounded on the basis of trea-
son defined as collaboration with the Soviets and, in particular, in the bloody
suppression of the 1956 uprising.37 Constitutional review of Hungary’s treason
law addressed core transitional dilemmas raised by using criminal law to con-
demn what had been previously condoned under the prior regime. When Hun-
gary’s Constitutional Court held newly enacted treason legislation unconstitu-
tional because it suffered from retroactivity,38 a follow-up law that limited
prosecutable offenses to “war crimes”3® enabled the prosecutions to go for-
ward based on an analogy to postwar trials. When the Communist Party lead-
ership was put on trial in Romania in trials otherwise lacking in the rule of
law, it was for war crimes under international law. “Genocide” charges were
brought in military courts against the top leadership for attempting to put
down a popular uprising in 1989, though convictions were ultimately obtained
on lesser charges. “Crimes-against-humanity” charges were invoked also
against former Communist officials in Albania in the transition.

A concerted effort is now underway to expand and normalize postwar un-
derstandings of state persecution. This effort is evident, for example, in devel-
opments in international humanitarian law in which understanding of the of-
fense of wartime persecution extends beyond the international response to
actions within the state.#0 It is also seen in the jurisdiction of the ad hoc inter-
national war crimes tribunal regarding the former Yugoslavia, as well as in that
jurisdiction of the proposed international criminal court. In these contempo-
rary instances, a dynamic understanding of “crimes against humanity” moves
beyond a predicated nexus to armed conflict to become virtually synonymous
with persecution.*!

International law’s perceived advantage in creating criminal accountabil-
ity, in particular, international humanitarian law combined with the real ad-
vances of the immediate postwar period, has rendered international criminal
law the dominant language of successor justice. Though its strength is not
evident in a record of international trials, its profound normative force is evi-
dent in the emerging understanding that state persecution transcends national
law to imply international accountability. The recognition of a shared language
gives rise to a form of accountability, in the identification and exposure of per-
secution across national borders.#2 When states fail to protect, the leading re-
sponse of the international human rights community to state persecution is in
documenting and reporting grave abuses. In recent years, significant develop-
ments have occurred in the strengthening of international mechanisms de-
signed to investigate and publicize claims of atrocities. Worldwide account-
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ability occurs primarily through the exposure and public censure of state per-
secution. Thus, if and when it is established, the role of a permanent interna-
tional criminal tribunal may well be as an ongoing investigatory and indicting
body. The greatest legacy of the Nuremberg precedent is that the question of
state accountability would never again be confined within national borders but
instead, would be a matter of international import.

Transitional Justice and the National Legal Order in
Comparative Prespective

Despite the appeal of the international scheme, as a general matter, most
regimes in transition attempt to normalize the succession by integrating
their responses within the existing legal system. The questions then become
how successor justice might account for the change in political regimes and,
in particular, how to accommodate the central feature of transition, the
normative shift implied by the change in political regimes. Transitional re-
sponses in national law vary in their ability to accommodate political transfor-
mation, because these juridical processes are convened within a prevailing le-
gality. Often, the attempt to obtain accountability for predecessor wrongdoing
stretches domestic law systems to their limits. These responses to extraordi-
nary political violence test core rule-of-law principles of security and general
applicability of the law.

A record of national trials follows waves of political transition. Before World
War 1, there were trials for atrocities committed against Armenians within
the Ottoman Empire.*3 After World War I, the agreement at Versailles was
for Germany to conduct its own national trials; these would be very limited in
number. Following World War II, the actions of the National Socialists and
their collaborators prompted massive attempts at accountability. Despite the
dominance of the international paradigm in the scholarly literature, the legal
responses to National Socialism and its collaborators were, in the main, domes-
tic in nature. Prosecutions of those implicated in World War Il-related atro-
cities still constitute the largest body of precedent of criminal accountability
at the national level. These national trials span close to five decades, encom-
passing common law, civil and socialist legal systems, and extending to almost
every country where the crimes were committed and beyond.** Moreover,
throughout Europe, the domestic law impact of the postwar transitions is
still being felt. In Germany, World War II-related prosecutions have been on-
going, from the 1950s to the contemporary period.*5 In France, the late 1980s’
trial of Klaus Barbie was followed by other cases brought against high-
level French collaborators, such as Paul Touvier and Maurice Papon.#6 Holland
continues to prosecute its collaborators. Australia and Canada saw prosecu-
tions of World War II collaborators residing in these countries in the late
1980s.47 In the United Kingdom, the War Crimes Act of 1991 was passed to en-
able prosecuting of suspected wartime collaborators residing throughout the

United Kingdom.
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In the twentieth century’s second wave of transitions, in southern Europe,
instances of successor trials are those of the Greek and Portuguese juntas.*8
In the third wave of political transition in Latin America and Africa, Argentina
put its military commanders, as well as other army officers on trial; and in the
Central African Republic, despot Emperor Jean-Bedel Bokassa was brought to
trial. In the transitions out of Communist rule, there have been scattered trials
of the top leadership in Romania and Bulgaria, and in the former Czechoslo-
vakia, trials of high- and mid-level party officials. In Germany, there have been
trials at all levels, generally relating to the shootings at the Berlin Wall.#® The
collapse of Yugoslavia sparked Bosnian conflicts and atrocities and was fol-
lowed by trials. After the collapse of its Marxist regime, Ethiopia put on trial
the top echelon of the prior regime.5¢ Since its political transition, Rwanda
has been in the midst of genocide trials.5!

State Crimes but Individual Justice

Transitional criminal justice raises the dilemma of trying to apply the principle
of individual responsibility to grave crimes committed under illiberal rule.
After repression, the central problem is that the state ought to respond where
it is responsible through a prior regime implicated in prior wrongdoing. How
can the state mediate the normative shift between regimes in these paradoxi-
cal, compromised circumstances of justice that involve the likelihood of state
implication in past wrongs? In these conditions, what is the relation of indi-
vidual and state responsibility?

In shifts after repressive rule, the pervasiveness of persecution in undemo-
cratic societies often defies principled attempts to secure retribution. The en-
suing critical question that arises in attributing criminal accountability is,
What should the priority be? Should it be the political leadership that master-
minded the repression or those at the very bottom of the political echelon who
personally committed the brutal acts? Should a successor punishment policy
prosecute all wrongdoers, or might selective prosecutions be fair? And, if a se-
lective prosecution policy is adopted, on what basis should such policy be
adopted?

Where ought a prosecution policy begin? The normative claim that pun-
ishment advances the rule of law does not necessarily justify punishing all of-
fenders. Indeed, the aims of defending democracy and affirming the rule of
law can well be served by exemplary prosecutions. As a practical matter, it
would seem that some selectivity is inevitable, given the large numbers gener-
ally implicated in modern state persecution, scarcity of judicial resources in
transitional societies, and the high political and other costs of successor trials.
Given these constraints, selective or exemplary trials, it would seem, can ad-
vance a sense of justice.52 But the line is a thin one. An exemplary prosecu-
tions policy runs the risk of undermining the very democracy purposes of the
trials, advancing instead a rank message of political justice. Selective prosecu-
tions policy can threaten the rule of law.

Who is properly accountable for the atrocities of repressive societies?
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How should criminal accountability be ascribed between those who gave or-
ders to persecute and those who followed? What principle can do this
work? Ordinarily, our sense of what makes for criminal responsibility is that
there should be a degree of fault, a relation between the harm and individual
wrongdoing.>3 Nevertheless, our intuitions regarding criminal liability do not
well account for the peculiar nature of transitional dilemmas. For prosecuting
crimes perpetrated in the context of repressive rule implies a special case
of systemic wrongdoing and, therefore, of related governmental liability, such
as the violation of special duties, of public officials’ responsibility for their
subordinates, and, more basically, of the state’s core duty of protection of its
citizens.>#

Historically, those considered most responsible for past wrongdoing in
transition have been in the top political leadership. Contemporary successor
trials demonstrate the difficulty of holding the political leadership accountable
for the worst abuses of repressive rule. Thus, for example, in the successor tri-
als following the Communist collapse, the attempt to bring the prior leader-
ship to account meant prosecuting offenses perpetrated either at the very be-
ginning of repressive rule or during the regime’s last gasps. Returning to
offenses committed in the course of the Communist takeover meant going
back about half a century. Bringing trials after the passage of time implies dif-
ficulty in gaining jurisdiction and procedural irregularities that threaten the
very ability of successor trials to reestablish the rule of law. Under most sys-
tems of law, whether common law, continental law, or Socialist law, liability is
circumscribed on the basis of time in statutes of limitations; therefore, bring-
ing trials after time necessitates tampering with the prevailing law. For the
most egregious crimes—those constituting genocide or persecution under in-
ternational law—international legal norms have been incorporated into na-
tional law, precisely to mediate the problems of reconciling the extraordinary
dilemmas of transitional justice within domestic legal systems. Thus, for ex-
ample, in Hungary, where a thirty-year limitations law prevented the trials of
those responsible for the violent suppression of the 1956 uprising, the attempt
to lift the law after the fact was deemed unconstitutionally ex post facto. Nev-
ertheless, an exception was made for the most serious crimes—war crimes
under international law—which were deemed to have ongoing normative
force. A similar accomodation was made in Poland.5>5> The dilemma of the
norm change was exemplified in unified Germany’s prosecutions for offenses
relating to the East’s border policy. Challenges based on prevailing legality,
such as on the basis of retroactivity, were superseded by alternative norms
drawn from international law (elaborated on in the prior chapter discussing
the rule of law). Similar limitations barred the trial of the former Romanian
interior minister, and head of the secret police, for violent crimes committed
in 1954.56 In the 1990s, Poland’s former security officers, including the head of
the Ministry of Public Security, were brought to trial for crimes committed
between 1946 and 1952 involving the torture and deaths of political prisoners;
because of the passage of time, prosecutions of these Stalin-era crimes neces-
sitated parliamentary lifting of the applicable statutes of limitations.57 Ulti-
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mately, the accommodation would be limited, as in Hungary, to war crimes
prosecutable under international law after the passage of time. Similar tam-
pering with the prior limitations law in the Czech Republic was sustained by
its Constitutional Court.>8 In sustaining the law allowing the change, the
court said its choices were the difficult ones of either approving or condemn-
ing the legality of the prior Communist regime. To reconcile the apparent
dilemma, adherence to the past statute of limitations and past legality was
considered by the court to be merely “procedural,” letting the prosecutions go
forward in the name of political transformation.

Perhaps the extreme case of attempting to accommodate the criminal
response to the context of prior totalitarian repression is that of Germany'’s
prosecution of its former East German Stasi security police chief, Erich
Mielke. The attempt to bring this senior official to justice led all the way back
to 1931, when he murdered two policemen in the last days of the Weimar
Republic—sixty-one-year-old offenses.5° Yet, prosecuting Mielke for offenses
committed under the predecessor regime, long before his assuming Commu-
nist leadership, hardly relates to the abuses perpetrated under his rule. This
transitional precedent exemplifies the difficulty of accounting for repression
within ordinary understandings of criminal justice.

Bringing to justice the top echelon for the most heinous crimes has other-
wise devolved on the violence attending last-ditch efforts to sustain Commu-
nist rule. Thus, for example, in Romania, aides to Nicolae Ceaugescu were
convicted for their roles in the attempted suppression of the 1989 anti-
Communist uprising.®® In the Czech Republic, charges were brought against
the head of the Communist Party, the Prague former security chief, and the
former interior minister and his deputy general for the brutal repression of
demonstrations in 1988 and 1989.6! In Russia, one of the few criminal pro-
ceedings initiated was against the perpetrators of the August 1991 putsch.62
Yet, these trials seem strangely besides the point. Prosecuting offenses com-
mitted in the predecessor regime’s last gasps can hardly express a critical nor-
mative message against totalitarian rule.

Criminal accountability has otherwise devolved on the basis of “bad rule,”
which after the fall of Communism has generally meant economic crime. In
the transitions from command economies to free market systems, economic
crime prosecutions have a unique transformative force. Just as the trials of the
eighteenth-century transitions out of monarchic rule attacked the institution
of monarchical rule, so, too, the successor trials in the twentieth-century tran-
sitions have been used to delegitimate Communism. Post-Communist eco-
nomic crime trials condemn the predecessor regime’s values regarding the
normative relation of the economy and the state. Prosecutions against the for-
mer leadership were initiated for all sorts of economic crimes: Bulgaria’s was
the most ambitious, with embezzlement charges brought against the country’s
longtime ruler, Todor Zhivhov.63 In the only other trial of a Communist head
of state, Albania’s former president, Ramiz Alia, was prosecuted for abuse of
power and embezzlement for misappropriating state property.6* In Germany,
the head of East Germany’s labor federation was prosecuted for stealing union
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money and convicted of “fraud against socialist property.”¢5 In the Czech Re-
public, former Communist leaders were subject to criminal investigations re-
lating to tax evasion.6¢ Economic offenses have centered on the theft of “com-
munal property,” though such property and the related crimes largely no
longer exist in the post-Communist regimes.

Another example is the Moscow trial of its Communist Party.67 Although
there are precedents for criminalizing organizations, such as at Nuremberg,
there the organizational convictions served as predicates for subsequent indi-
vidual charges.®8 Individual prosecutions were based on criminal member-
ship. “Bernays’ brain-child,” named after the lawyer who masterminded the
procedure, was developed in order to surmount the practical and evidentiary
obstacles to the potential prosecutions of several thousand members of the
German SS for atrocities committed. In its unconventional use of the criminal
process, the Moscow trial tests the boundaries of the criminal law for transi-
tional justice. To the extent party practices could be shown to be corrupt and
unlawful, the attempt was to put communism out of the bounds of legitimate
political choice. Similar trials of the antecedent regime were initiated in
Ethiopia in its post-Marxist transition.6°

When prosecutions target offenses relating to the past economic system
that have lost their force with the change in economic regime, they illustrate
the mirror image of the retroactivity problem endemic to successor justice, in
so far as they lack legal prospectivity. While successor trials frequently raise
the ex post facto problem of prosecuting new offenses in the former Commu-
nist bloc, failing to adhere to principles protecting prospectivity or guarding
against similarly conventional legality.

Though transitional regimes often attempt to bring the prior leadership to
account, the dilemma is that the most serious offenses perpetrated under the
prior regime often cannot be attributed to the prior regime’s leadership. In-
deed, it is often difficult to make out enough of a connection between the po-
litical leadership and the worst offenses of repressive rule, so that in successor
trials, the leadership is often brought to trial for offenses that are seemingly
besides the point. When a criminal justice policy targets the prior leadership
to prosecute offenses that fall short of the most grave, for example, when the
elements of political responsibility and gravity of offense become attenuated,
successor trials are most vulnerable to the perception of political justice. Such
prosecutions are in tension with our intuitions about adherence to the rule of
law.

In other successor trials held at the national level, justice has not been
brought to bear necessarily against its highest echelon but instead against
those responsible for perpetrating the worst offenses in the former regime.
This punishment policy can lead all the way down to the lowest rung of the se-
curity state, to the police and guards who personally committed brutalities. A
prominent example of such trials was Greece’s 1975 “torturers trials.””9 A more
contemporary example is unified Germany'’s trials of its border guards. These
cases suggest that it is difficult to pursue successor justice from the perspec-
tive of an ordinary crime framework. Though such prosecution policy may well
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have the virtue of identifying and condemning the serious offenses of the prior
rule, they raise a significant rule-of-law dilemma. For while they enforce
the value of general and equal applicability of the law, they also simultane-
ously test the limits of this rule-of-law value. Equality under the law is instan-
tiated; in prosecuting anyone implicated in past wrongs, there is an attendant,
somewhat paradoxical, arbitrariness in such prosecution policy, which is
a central dilemma in the uses of the criminal law to construct democratic
transition.

The Problem of Responsibility in the Transition

The successor trials discussed above suggest that it is difficult to conceptualize
and apply ordinary understandings of criminal wrongdoing under domestic law
in the aftermath of repressive regimes, for successor criminal justice raises a
quandary about who is the proper subject of the punishment policy. What is the
right standard of accountability in shifts between regimes characterized by
command control to those associated with greater individual agency? Should
penal law model itself after understandings of responsibility prevalent in totali-
tarian and authoritarian regimes, or should law’s role be transformative, model-
ing itself after understandings of responsibility characteristic of liberal states?
And to what extent does the criminal law itself play a role in the political shift?
In the late twentieth century, the direction has been toward an ever-increasing
expansion in potential criminal liability: After Nuremberg, both leaders and sol-
diers are potentially responsible for state wrongdoing. How to conceptualize re-
sponsibility along a power echelon? To what extent ought both leaders and sub-
ordinates be held responsible for the same criminal act? Does the attribution of
criminal responsibility to the one imply lesser criminal responsibility to the
other; might prosecuting superiors absolve subordinates, or vice versa? As a
practical matter, at the level of proof, there is often an undeniable relation
in the liability of leaders and their subordinates. Command responsibility can
be proved top-down often depending on evidence of unlawful policy set at the
top or, conversely, if low-level officers resort to due-obedience defenses, proven
“bottom-up” by establishing evidence of crime at the lower levels.

This problematic aspect of transitional justice is illustrated both in histori-
cal postwar as well as contemporary successor trials, such as Argentina’s trials of
its military and unified Germany’s trials relating to the shootings at the Berlin
Wall. Historically, the question of the relativity of liability for the wrongs perpe-
trated under repressive rule arose in Germany’s national trials for World War
ITI-related atrocities. These cases squarely raised the problem of how to charac-
terize criminal responsibility along a power continuum. For example, in a case
concerning the brutal massacre of four thousand near the Lithuanian border,
the Ulm County Court struggled with how to characterize defendants’ responsi-
bility. Adolf Hitler and his immediate circle were held to be the “chief perpetra-
tors” of the relevant annihilation measures, while the defendants in the case
were considered to be merely acting as “accomplices”—contributing to the
deeds of the “chief perpetrators.” In these cases, the national courts followed an
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apparently “zero-sum” approach to the notion of criminal responsibility, ulti-
mately limiting the total liability for prior wrongdoing.”?

The problem of the relativity of liability in transition is epitomized by uni-
fied Germany’s prosecutions for the shooting deaths at the Berlin Wall. For
nearly a half century, the Berlin Wall was the leading international symbol of
Communist oppression. The site of repeated escape efforts to freedom and
state-ordered shootings, the wall expressed the totality of the Communists’
viselike hold, and its fall also symbolized the massive political changes in the
region. After its collapse, the question became how to ascribe criminal respon-
sibility when repression was engineered by the country’s political leadership
but executed by its guards.

Prosecutions of the Berlin Wall shootings are distinguished by their lop-
sided verdicts as many low-level guards were brought to trial, while there has
been comparatively little or no accountability at the top. In the leading case, two
guards were convicted for a shooting death at the border, though they claimed
to be merely following orders.”2 These convictions sounded a ringing reaffirma-
tion of the Nuremberg principle that the defense of due obedience must yield to
the principle of individual responsibility; nevertheless, vindication of the princi-
ple rang somewhat hollow in the general dearth of similar accountability at the
top. Although former East German leader Erich Honecker and five other senior
officials were indicted for masterminding the “shoot-to-kill” policy at the bor-
der, most of the proceedings were dropped.”3 Of those few convicted, the sen-
tences received were minimal. When the lead architects of a country’s “shoot-
to-kill” policy evade accountability, the principle of individual responsibility
appears to be vulnerable. Consider why this might be so. The border guards
cases suggest that there is an intimate relationship between commander and
subordinate responsibility for crimes perpetrated under systemically repressive
rule.The dilemma of individual responsibility is resolved by the similar charging
of so-called armchair perpetrators and hitmen apportioning liability all around
and diffusing responsibility for the crimes of totalitarian rule.

The above dilemma arising in post-totalitarian periods is also evident in
other transitions. After military rule, how do we conceptualize the legal re-
sponsibility of commanders and their subordinates for the brutalities of the
police state? When one person orders another to commit a crime, who is the
“perpetrator?” This was the central question in Argentina’s successor trials of
its military junta. The “coauthorship” theory put forward by the lower courts
considered superior responsibility to be fully compatible with subordinate re-
sponsibility for the same offense under a German doctrine termed “control of
the act,” whereby criminal responsibility attaches to both the indirect and di-
rect perpetrators. Thus, the junta was held responsible for its role in the plan-
ning and ordering of torture and disappearances as “indirect perpetrators,”
while others implicated in the offenses were held responsible as “direct perpe-
trators.””* However, on appeal, the “coauthorship” theory was modified by the
country’s Supreme Court, which in a divided opinion sought to apply ordinar-
ily applicable notions of criminal responsibility to the crimes of the repressive
apparatus. “The simultaneous existence of both levels of criminal responsi-
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bility is unfounded,” the high court held, because if a person is responsible
for performing a crime, he has “control of the act,” leaving no room for “indi-
rect perpetrator” liability in the commanders. Accordingly, the commanders
were considered, instead, “accomplices” to persecution.”> Strangely, this char-
acterization of criminal responsibility apparently converted the principals
of state repression into its agents. The junta precedent elided what is signifi-
cant about high ranking official complicity in persecution. Moreover, the rami-
fications of this view of responsibility were profound. Though there were
few penal consequences of the charges for the ex-commandents, their prose-
cutions as “indirect authors” seemingly opened the door to the limiting of
liability in the security apparatus’ lower ranks, and ultimately led to the prose-
cution policy’s undoing. Recognition of commander responsibility as perpe-
trators of repressive policy set from the top encouraged the invocation of
“due obedience” in the so-called subordinates, and the apparent circumscrip-
tion of individual responsibility. After relentless military resistance to the
prosecutions, the due-obedience defense was revived as a way to cap the
potential number of trials, exempting only “atrocious” acts that went beyond
the terms of orders given. In the end, these trials were halted as well. The fail-
ure of the successor trials program in Argentina illustrates the risky conse-
quences of the attempt to pursue punishment in the context of the contempo-
rary expansion in understandings of responsibility, and yet nevertheless
in transitional circumstances. Lacking any obvious limiting principle, much
of the country’s army was exposed to potential prosecution, a specter causing
great instability, which, ultimately culminated in systemwide pardons and
amnesties.”®

After military rule, Argentina’s prosecution policy was vulnerable for begin-
ning with the ruling junta but stopping at the lower echelon. Conversely, after
Communism, Germany's prosecution policy was vulnerable for largely failing to
bring to justice those at the higher echelons. Both experiences of successor jus-
tice reveal the difficulty of using criminal justice after authoritarian and totali-
tarian rule to construct a normative message of liberalizing change. Pursuit of
individual responsibility for offenses committed pursuant to systemic repres-
sion implies profound dilemmas of responsibility. The question is where re-
sponsibility ought to be attributed following systemic repression. The successor
practices discussed suggest that these systemic crimes defy ordinary under-
standings of criminal responsibility and relevant guiding principles. Systemic
wrongdoing spans the power continuum of leaders and followers, challenging
the criminal sanction. Ultimately, the appropriate level of responsibility is
captured by offenses that incorporate the mediating role of policy that charac-
terizes contemporary repression.

The Limited Criminal Sanction

Transitional practices over the last half century suggest there are recurring
problems of justice as a result of the paradigmatic norm shift characterizing
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transition. These compromised conditions of justice imply limitations on, and
forbearance from, the exercise of the punishment power in transitions. De-
spite the dramatic expansion in criminal liability in the abstract, enforcement
lags far behind. Successor practices reveal a pattern of criminal investigations
and prosecutions often with little or no penalty. Whereas ordinarily punish-
ment is conceptualized as a unitary practice comprehending both the estab-
lishment and punishment of wrongdoing, in the transitional criminal sanction,
the elements of establishing and sanctioning have become somewhat detached
from one another. The ensuing partial criminal process here termed the “lim-
ited” sanction is what distinguishes criminal justice in transition.

The “limited criminal sanction” comprises prosecution processes that do
not necessarily culminate in full punishment. In the limited sanction, the
phases of ascertaining guilt and of ascribing penalty are differentiated. De-
pending on just how limited the sanctioning process, investigations may or
may not lead to indictments, adjudication, and conviction. Moreover, convic-
tions are commonly followed by light or no punishment. Thus, in transitional
periods, the criminal sanction may be limited to an investigation establishing
wrongdoing. The notion of a verdict on the offense as opposed to the accused,
is a feature that exists in some civil law countries.”” Thus, in Germany the ju-
diciary bears an independent duty of the Aufklaerungspflicht, “investigation or
clarification,” of wrongdoing, separate from the ascription of guilt of the ac-
cused.”8 But the limited criminal sanction takes this one giant step further, in
a form of criminal justice peculiar to transitional circumstances.

The limiting of the criminal sanction in transition is illustrated through-
out history: in post—World War I trials,”® in World War 1I cases, and in the
postmilitary trials of southern Europe, as well as by the contemporary succes-
sor criminal justice in Latin America and Africa, and, most recently, in the
wave of political change in Central Europe, following the Soviet collapse.
Post—World War II successor justice well illustrates the limited criminal sanc-
tion, though this is an oft-repressed side of the understanding of postwar jus-
tice. After the International Military Tribunal and in the midst of the Allied
Control Council No. 10 follow-up trials began the reversal of the prevailing
punishment policy. Between 1946 and 1958, a process of reviews and clemency
culminated in the mass commutation of sentences for German war criminals.
Many convicted in the Control Council No. 10 trials by occupation authorities
were hardly punished under a clemency program supervised by U.S. High
Commissioner John McCloy.8° A similar sequence unfolded in Germany’s na-
tional trials. Out of the more than one thousand cases tried between 1955 and
1969, fewer than one hundred of those convicted received life sentences, and
fewer than three hundred received limited terms.8!

Years later, a similar sequence unfolded in the Southern European transi-
tions. Thus, Greece’s trials of its military police culminated in suspended or
commutable sentences. The government’s position was that the trials and con-
victions had done the work of justice and that, by contrast, in the “final phase,
a high sense of political responsibility must prevail.”82 A similar pattern ap-
peared in the transitions out of military rule in Latin America. Soon after the
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1980s, Argentine junta trials began the limits on the follow-up trials and the
pardons.83 While at the transition’s start, the punishment power loomed over
the military, it was progressively chiseled away—first in presidential pardons
and then through legislative acts limiting jurisdiction and granting blanket
amnesties. Ultimately, presidential pardons extended to everyone convicted of
atrocities, even the high-ranking junta leaders. Amnesties became the norm
throughout the rest of the continent, for example, in Chile, Nicaragua, and El
Salvador, the ramifications of which are discussed later in this chapter.

The story repeats itself in successor punishment after the Communist col-
lapse. Ten years after the revolution and all over the region, there is evidence of
the transitional limited criminal sanction. In Germany’s border guards trials,
suspension of sentences is the norm,84 which is also true of the few prosecu-
tions in the Czech Republic. In Romania, former Communist leaders and police
jailed in connection with the December 1989 massacres were released over a
two-year period, either on health grounds or as a result of presidential pardons.
In Bulgaria, the primary attempts at punishment fizzled out; Todor Zhivkov
failed to serve time for embezzlement, while others in the regime were par-
doned. In Albania, an amnesty law immunized many of the prior regime leaders
sentenced for abuse of power, including the country’s last Communist presi-
dent. Throughout the approximate five years of transition in the region, the
course of developments evinces a limiting of the final phase of punishment pol-
icy. As was true historically, there is a de facto limiting of the criminal sanction.

The same phenomenon is seen elsewhere. Thus, in postdictatorship South
Korea, presidential leaders convicted for corruption were pardoned after serv-
ing only short prison terms. In Chile, despite a law exempting its military from
prosecution, the exemption was conditioned on officers’ cooperation in crimi-
nal investigations relating to past wrongdoing under military rule.8> Penalties
were dropped up front and on condition of confession to wrongdoing. Simi-
larly, in postapartheid South Africa, the amnestying of crimes deemed political
nevertheless leaves a window open for investigations into past wrongs allowing
a limited prosecutorial process.8¢

Other contemporary legal responses, such as the ad hoc international tri-
bunals set up to adjudicate genocide and war crimes, reflect similar develop-
ments. The international criminal tribunals convened to adjudicate atrocities
committed in the former Yugoslavia and Rwanda evince just this understand-
ing of the limited sanction.8”7 The pursuit of justice in a fragile peace has
significant consequences for the effective application of the criminal law,
that is, for the possibility of adversarial trial and punishment, accordingly
resulting in the limitation of the criminal sanction in these circumstances.
Thus, for example, the general absence of custody over the accused, and
of control over the evidence and the constraints relating to war crimes prose-
cutions has meant that the International Tribunal often has had little choice
but to investigate and indict—and go no further. So it is that the international
proceedings have given rise to their own version: a hybrid procedure between
indictment and conviction that exemplifies the limited sanction. In the
so-called superindictment proceeding provided for under tribunal rules, all
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the underlying evidence is marshaled and publicly read;88 and the indict-
ment confirmed, despite the absence of the accused, publicly establishing
the truth of the events in controversy and condemning them. This process en-
ables establishing the underlying wrongs, as well as issuing formal, public
judgment.

Limited Criminal Justice and the Construction of Transition

Consider the limited criminal sanction’s significance for political transition.
Why, despite the aftermath of the successor trials above discussed, is it none-
theless the common perception that at the Nuremberg Tribunal, in Greece’s
Military Court, and in Buenos Aires Federal Court, justice has been done?
Despite the absence of full or lasting punishment, the transitional criminal
sanction appears to constitute a symbol of the rule of law.

Our intuitions about punishment are to justify it in terms of purposes re-
lating to the particular offense and punishment of individual perpetrators,
while the limited criminal sanction is largely justified for purposes extending
beyond the particular crime, to the transitional circumstances. While our in-
tuitions are that the nature and role of the criminal sanction are fixed and that
stability is often thought to be a core rule-of-law value, the transitional sanc-
tion instead exposes criminal justice’s dynamic role in advancing normative
change. Punishment practices in these periods advance transitional purposes
of transformation. In the limited criminal sanction, law mediates the transi-
tion. Its purposes are backward- and forward-looking, retrospective and pro-
spective, discontinuous and continuous. Separation from the predecessor
regime is advanced by punishment practices; prosecuting predecessor wrongs
renders them past. Even when responsibility for past wrongdoing is not fully
ascribed, the establishing of past wrongs, nevertheless, advances important
punishment-related purposes, such as the clarification of past crimes in con-
troversy.3° The limited sanction enables the investigation and condemnation
of past wrongdoing; criminal processes are deployed to investigate, establish,
and denounce wrongdoing with significance beyond a particular controversy’s
perpetrators and victims to the broader society in the grips of political up-
heaval. The clarifying function of the transitional criminal investigation, its
“epistemic” purpose, goes back to an early-sixteenth-century meaning of “pros-
ecution,” signifying to know precisely, to delve in detail into a matter.”© The
formal criminal investigation enables fact-finding about wrongdoing that is
controversial in the state, conducted in the criminal process at a high standard
of knowledge and through formal public proceedings. In periods of political
flux, offenses perpetrated under prior rule have a public dimension often im-
plying state policy, so that the criminal investigation enables a riven country to
construct a shared past through a collective public ritual. And, though the ac-
count obtained through a trial record or criminal investigation may appear
limited in comparison to a more thoroughgoing historical account, such a
record can be advantageous in transitional periods. Transitional criminal jus-
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tice enables a highly controlled and bounded form of investigation of the past.
Through the process of bringing charges, the state’s successor regime effec-
tively controls the direction of the historical investigation, shedding light on
discrete periods of the country’s political past. Even in limited form, the tran-
sitional criminal sanction advances the purposes of establishing and denounc-
ing past wrongdoing.

The transitional limited sanction offers pragmatic resolution of the core
dilemma of transition, namely, the problem of attributing individual responsi-
bility for systemic wrongs perpetrated under prior repressive rule. The emer-
gence of the limited sanction suggests a more fluid way to think about what
punishment does, clarifying wrongs, without necessary attribution of blame or
the infliction of penalties. Whereas in prevailing penal theory, retributive justi-
fications relate to punishment generally conceived as a unitary practice, the
sanction in transition prompts rethinking the theorizing of punishment and its
justification as more closely related to various discrete stages of the criminal
process. The transitional sanction suggests an alternative sense of the retribu-
tivist idea.®! Though the transitional sanction is characterized by being limited,
the experiences discussed suggest that core retributive purposes are vindicable
by diminished—even symbolic—punishment. Core retributive aims advanced
by the limited criminal process are recognition and stigmatization of past
wrongdoing. Condemnation of past wrongs has transformative dimensions.
Wrongdoing that is publicly individuated, in and of itself, isolates the perpetra-
tor and liberates the collective in a measured process of transformation. Simple
exposure of wrongs stigmatizes and can disqualify the affected persons from en-
tire realms of the public or private spheres, positions of political leadership, or
comparable authority in the successor regime. Such exposure affirmatively con-
structs past wrongs in the public sphere and relegates them to a predecessor
regime. In extraordinary circumstances of radical political change, some of the
purposes advanced by the conventional criminal process are advanced in its
more limited form. These partial exclusions also constitute civil sanctions, dis-
cussed later in chapter 5.

The advent of the limited sanction tells us something of how criminal re-
sponsibility is conceptualized in the transitional context. Although our intu-
itions are to justify punishment in terms of behavior plausibly that of a respon-
sible agent,®2 in transition, the question is whether there is any theory of
individual responsibility that can span the move from a repressive to a more
liberal regime. The transitional limited sanction is that mediating form. The
absence of plenary punishment suggests more complex understandings of
criminal responsibility in the application of the principle of individual respon-
sibility in a context of criminal liability associated with systemic crimes in
shifts out of repressive rule. Recognition of the limits to individual responsi-
bility comes in the mitigation of the penalty phase of the process. The general
acceptance of diminished penalties in these times suggests an implied recog-
nition of a diminished sense of blameworthiness and related criminal respon-
sibility associated with periods of nondemocratic rule, with attendant ra-
mifications for the application of principles of legal responsibility in the
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transition. Finally, when the institutions and processes of criminal justice lack
the legitimacy ordinarily associated with the rule of law, the partial criminal
form nonetheless shows that attributes of the rule of law are working. The lim-
ited sanction constitutes a practical resolution of the transitional dilemmas
posed by the uses of the criminal law to effect the normative shift associated
with liberalizing rule.

The Transitional Amnesty

The practices discussed here point to forbearance in the criminal law’s re-
sponse to past state evil. Indeed, the limiting of the criminal process is further
seen in the common amnestying of past state crimes: the transitional amnesty.
Indeed, contemporary political shifts suggest at least at a descriptive level
a correspondence between transitions and amnesties. For the dilemma of
whether to impose criminal justice does not arise in a vacuum but after wars,
internal strife, dictatorships, or other repressive rule, and at these times, tran-
sitions often result from negotiations, and, in this context, criminal justice
often becomes a bargaining chip, with the agreement to amnesty the predicate
for liberalizing the political order. From the start then, amnesty appears to play
a part in advancing the political transformation.

The Dilemma of Peace or Justice

Consider whether the pursuit of peace and reconciliation is compatible with
the pursuit of justice. How to reconcile the goal of securing the peace with
that of justice??3 The dilemma of peace or justice assumes numerous manifes-
tations in transition, whether associated with wars, other forms of internal
conflict, or regime change. Perhaps the clearest example of the tension posed
in securing peace and justice is presented either during or just after war; dur-
ing hostilities, there is often a patent conflict between securing the peace and
doing justice, as the threat of criminal accountability looms over the smooth
progress of peace negotiations. The dilemma is evinced in the historical de-
bates during World War IT over the convening of the Nuremberg Tribunal. It
was evinced again more starkly in contemporary debates over the prosecution
of war crimes relating to the hostilities in the former Yugoslavia.®4 The
Balkans conflict vividly demonstrates the dilemmas that arise in the simulta-
neous pursuit of peace and justice. Hence, the problem of the apparently
paradoxical efforts to bring the leadership to justice were complicated by the
fact that some of those subject to prosecution were partners in the peace ne-
gotiations under the overarching United Nations authority. The question be-
came all the more pressing with the issuing of international indictments
against the Bosnian Serb leader, Radovan Karadzi¢, and their military com-
mander, Ratko Mladi¢, despite the sought-for cooperation in ongoing peace
negotiations. On the one hand, justice could not be seen to yield to politics,
hence the indictments; nevertheless, had the peace negotiations culminated in
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amnesties, there would have been the inevitable perception of politicization.
The example brings into focus the pros and cons of criminal justice in transi-
tion. If war criminals are not legitimate parties to peace agreements, to what
extent should criminal justice even be attempted during wartime? Whereas
continuing peace negotiations with alleged or indicted war criminals in the
midst of a justice project could well be viewed as a form of political appease-
ment, conversely, commencing judicial proceedings in these circumstances
could backfire and have a harmful impact on the project of justice, signaling
the lowering of human rights standards.

There is, nevertheless, a role for justice during hostilities, though it may
not be fully actualizable. Mere deliberations over justice may serve important
purposes of deterrence in a particular conflict: thus, for example, France’s
convening of trials of German soldiers during the pendency of World War I;°5
similarly, the threats of punishment issued during World War II. Once the Al-
lies became aware of the atrocities but before hostilities ended, the Moscow
Declaration warned that the Allies would “pursue the guilty to the uttermost
ends of the earth and deliver them to their accusers.”®¢ To what extent did the
declaration’s warning serve some deterrence purpose? This question is vital in
the more contemporary punishment threats issued in the Balkans, although it
would be difficult to prove, since massacres, such as those at Srebrenica took
place, despite the threat of punishment.

When hostilities come to a close, other features of the dilemma of peace
and justice come to the fore. Notoriously in “victor’s justice,” postwar trials
often necessitate balancing interests in peace and justice. The conflict be-
tween these interests is illustrated in the charges formulated in postwar trials,
such as at Nuremberg, where individuals were held accountable for the of-
fense of “aggressive war.” The dominant conception of criminal offenses at
Nuremberg in stark terms of war and peace underscores the proceedings’ joint
aims of doing justice and securing the peace.®? Yet, beyond criminal justice’s
uses to bring on the peace are the far more common illustrations of the for-
bearance in the criminal power in order to further political transition.

Democracy’s Amnesties

Both historical and contemporary experiences point to a close relation between
amnesties and liberalizing transformation. Transitional amnesties appear often
to be the precursors to, or coincident with, liberalizing political change. An an-
cient illustration appears in the account in the Athenian Constitution of the
reconciliation following Athens’s defeat in the Peloponnesian War. Transitional
oligarchic rule and the subsequent restoration of democracy (though not, to be
sure, democracy of modern times) raised the question of whether and to what
extent to punish the prior despotic regime. This ancient instance of reconcilia-
tion took place in accordance with the following agreement: “[N]o one was to
recall the past misdeeds of anyone except the Thirty, the Ten, the Eleven and the
governors of the Piraeus, and not even of these if they successfully submitted to
an examination.” In this classical account, the move from war and tyrannical
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rule to democracy is predicated on a broad but not universal amnesty. There
were important limits to the amnesty: “Trials for homicide should be held in ac-
cordance with tradition in cases where a man had himself performed the act of
killing or wounding.”?8 In exempting cases involving possible revenge, moti-
vated by personal reasons or religious duty, the amnesty’s parameters are cir-
cumscribed to those involving political purposes. As will be seen, the terms of
this ancient amnesty foreshadow those up to the contemporary moment—for
the transitional amnesty, like transitional punishment, is intended to respond to
and to repudiate past regimes’ politics.

In modern times, perhaps the leading case of transitional amnesty is post-
Franco Spain. After Fascist rule, Spain eschewed successor trials altogether
and, nevertheless, successfully consolidated democratic rule; therefore, Spain’s
amnesty policy has become paradigmatic of amnesty’s potential in political tran-
sition.”® “Letting bygones be bygones” captures the tenor of the Spanish
amnesty; after a long (forty years) period of authoritarian rule, the amnesty was
truly an agreement to forget a distant past. It was broad and all encompassing,
reaching state and nonstate actors, repressive dictatorship and civil war.

As in the earlier European transitions, throughout the Americas in the
1980s, the spirit of amnesty blew strong. Throughout the region, in Chile,
Uruguay, El Salvador, Haiti, and Guatemala amnesties relating to prior repres-
sive military rule were precursors to political change, peace, and reconcilia-
tion. The Latin amnesties illustrate their role in negotiated transitions.!00 The
promise of amnesties for past wrongs appeared to broker the political impasse
and enable liberalizing change.19! Thus, for example, in the negotiated transi-
tions in Uruguay, Haiti, El Salvador and Guatemala, an important bargaining
chip in the negotiations was the promise to amnesty human rights abuses dur-
ing military rule. The power to prosecute was bargained away in exchange for
the peace. The agreement reached with the junta was in exchange for a gen-
eral amnesty. Following the agreement, debates ensued regarding the scope of
the amnesty to be legislated.!02 In the Salvadoran peace negotiations process
conducted under United Nations aegis, though the amnesty was not an ex-
plicit part of the peace accords, a week after the accords were signed on Janu-
ary 16, 1992, the Law on National Reconciliation was enacted. The timing of
the subsequent legislative amnesty suggested an amnesty agreed to sub silentio
in the peace process.!93 A similar agreement enabled the transition in
Uruguay, where the course of the amnesty was deliberated over several stages.
The Naval Club Pact, amnestying those responsible for rights abuses, was
agreed to by the country’s political representatives in the negotiations over the
terms for transition to civilian rule. The agreement was subsequently ratified
by Uruguay’s legislature in its Law of National Pacification, enacted in 1986.
Finally, four years later, a much more sweeping Law Nullifying the State’s
Claim to Punish Certain Crimes was put to popular referendum.!94 These
“pacted” amnesties, themselves fruits of the transitional negotiations, tell us
something about the interests at stake in the pursuit of criminal justice. In the
negotiated transitions, both the military representatives and political opposi-
tion involved in the past conflict tend to have a strong self-interest in securing
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immunity from justice. Elsewhere in the region, other forms of clemency went
hand in hand with the transition. Despite initial trials of the junta in Ar-
gentina, a series of legislative acts put a stop to prosecutions.105

Transitional amnesty bargains are often struck to stabilize and consolidate
the transition. Yet, what this implies, perhaps paradoxically, is that amnesties
are made conditional on other political interests of the society in the transition,
and, therefore it appears that the predicates for punishment’s waiver are often
not dissimilar from those for its exercise. Amnesties, particularly where condi-
tional and granted on an individual basis, can operate like punishment. Punish-
ment’s waiver, like its threat, can be an effective form of transitional political
regulation. Thus, for example, after the American Civil War, amnesties were
made conditional on the Confederacy’s continued loyalty to the Union.106 In
South Africa, agreements to end apartheid rule were conditioned on amnesty
for “political” offenses relating to the past rule.107 The Promotion of National
Unity and Reconciliation Bill conditions the granting of amnesties on confes-
sions to the underlying acts. Their explicit purpose is assertedly societal unity.
The trade-off reveals the political and instrumental character of transitional
amnesties and their asserted relation to societal reconciliation and, relatedly, to
the restoration of the rule of law. In periods of flux, criminal justice determina-
tions are manifestly part of a larger political calculus. This trade-off of the bal-
ancing of perpetrators’ political rights in exchange for support of the newly con-
stituted union and for the aim of political stability mirrors punishment’s more
conventional goals of assuring ongoing rule of law. So it is that amnesties can
advance the normative project of the political transition.

Justice, Mercy, Politics, and the Rule of Law

Punishment or impunity? Returning to the debate with which this chapter be-
gins, amnesties’ substantial role in transitions as a descriptive matter leads
to the broader question of clemency’s relation to the rule of law and, in par-
ticular, in the circumstances of transition. “Clemency” has a broad meaning,
which includes amnesty and pardon. Though some distinguish these two
terms because of their impact, or occurrence pre- or post-conviction, they are
often used interchangeably. Transitional amnesties pose a perplexing chal-
lenge to the claim with which this chapter begins, that punishment is neces-
sarily connected to democratic consolidation. In the strong form of the foun-
dational argument for punishment in transition, good revolutions do not
culminate in amnesties, because insofar as a society fails to bring perpetrators
of past wrongs to account, it continues the “impunity” practices of past
regimes, subverting its liberation processes.198 The impunity is apparently on-
going, seamless in the transition between regimes, unless vitiated by acts of
punishment. This form of justice is said to be essential to the restoration of
the rule of law. According to this argument, transitional amnesties amount to a
“selling out” of justice to transient political interests, to the detriment of de-
mocratic prospects.

But there is also the converse argument: that it is restraint in the punish-
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ment power that heralds the return to the rule of law.10° Here, the normative
claim appears entirely conflated with the descriptive: The observation that
amnesty practices are often de facto associated with transitions is somehow
turned into a normative statement about the relation of exercises of mercy to
the liberal rule of law.

When the question of amnesty is debated as if it is primarily an issue of
transition, the tenor of the challenges to the transitional amnesties assumes
that suspension of the prosecutorial power offends a core predicate of the rule
of law associated with established democracies; yet, restraint in the exercise of
the criminal justice power is hardly limited to the transitional moment. What
is obscured is where the transitional amnesty stands in light of our intuitions
about clemency more generally. What are the relevant standards? Whose
power to amnesty? By what principle? What rights and duties are implicated?
These questions are the baseline against which to evaluate the transitional
amnesty.

Consider the international law argument for punishment, whereby the
duty to punish is thought to derive from various conventional and customary
norms.!10 Nevertheless, international law’s remedial scheme, which is struc-
tured in terms of individual rights, in no way constructs punishment as an en-
forceable right such that it would impose an obligation on states. And, even if
the argument is based on analogues to established democracies, punishment’s
exercise, as is discussed below, is nevertheless currently subject to some dis-
cretion in most legal systems. Within the international legal system, the con-
ventions themselves have been interpreted as satisfied by alternative remedies.
In a landmark decision reviewing a case of impunity in Latin America, the
Inter-American Court ruled that the duty to protect citizens from persecution
could be nonetheless satisfied after the fact through a number of alternative
remedial measures, such as investigations and reparations.!!! However, in
other decisions evaluating the Argentine and Uruguayan amnesty laws, the
Inter-American Commission on Human Rights held that amnesties for grave
human rights actions violated numerous state duties under the American Con-
vention on Human Rights to protect and ensure human rights, as well as the
victims’ rights to seek justice.!12

Beyond the international law argument for an obligation to punish are the
traditional arguments marshaled in the legal systems of established democra-
cies. Yet, as discussed below, these arguments also do not make out an obliga-
tion to punish in transition but do offer a helpful baseline from which to eval-
uate the transitional amnesty. As becomes clear, even in ordinary times, the
rule of law is not predicated on a fully enforced criminal justice, and the rea-
sons for forbearance are often, as in transitional times, political. The retribu-
tive argument for punishment is made not in terms of future benefits for the
society but, rather, in terms of the moral considerations inherent to the impli-
cated acts. A well-known account in the writing of Immanuel Kant hypothe-
sizes about a society on a desert island about to disband, which is deliberating
over the question of whether to punish and contends that it is its obligation to
punish “every last murderer” so that “everyone will . . . receive what his ac-
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tions are worth and so that the . . . blood guilt will not be fixed on the
people.”113 Even the disbanding society is obligated to apportion individual
punishment, to lift moral responsibility from the rest of the society. The
Kantian claim for punishment within a “disbanding” society tests the justifica-
tion for punishment in a context that lacks the forward-looking utilitarian
purposes implied where there is social continuity, with particular resonance
for punishment in transitional circumstances. From a retributive perspec-
tive, failure to punish means the society bears ongoing collective respon-
sibility, with consequences for the legitimacy of its institutions of judgment.
Criminal justice plays a role not only in delineating individual and collective
responsibility but relatedly in defining legitimate institutions of judgment;
as such, it draws an important line between regimes. Individuating wrongdo-
ing lifts collective responsibility from the prior regime and relegitimates state
authority.

While the retributive argument makes a compelling claim for an obliga-
tion to punish, it does not well explain our intuitions about punishment'’s role
in the legal system, whether in ordinary or transitional times.!'# Threshold
understandings of punishment’s relation to the rule of law vary widely in legal
cultures. In civil law systems, the principle of legality contemplates close to
full enforcement. However, in common-law countries, the presumption of le-
gality is altogether different: The baseline norm is an underenforced prosecu-
torial power, and discretion is a predicate of the fairness of the system.!15

Accordingly, clemency in ordinary times offers a point of departure for eval-
uation of transitional amnesties. Clemency in ordinary times shares affinities
with the transitional amnesty in its political provenance and exercise.
In working democracies, pardons or amnesties (such as legislative or tax
amnesties) are generally associated with the transfer of political power in ordi-
nary administration shifts. This suggests an analogy between ordinary changes
in administration and shifts between political regimes in transitions; and points
to the analogy between the amnesty power and punishment. Amnesty, like pun-
ishment, is a practice that signals sovereignty—showing where political power
lies. Accordingly, punishment’s waiver, like its exercise, defines the political
transition. Clemency’s significant political nature and role are recognized and
even defined by the institutional separation of power, for example, the separa-
tion of the pardon from the judicial power. In ordinary times, political actors
have substantial discretion over the pardon power. Thus, for example, in the
American constitutional scheme, the pardon power deriving from the king’s his-
torical pardon power is vested in the executive.l1¢ That the pardon power is
vested not in the judiciary but in the executive, where it is exercised on a case-
by-case basis and predicated on discretion, underscores its political nature.
Separation of punishment and clemency powers is hardly peculiar to the Anglo-
American system. In the Latin American constitutional scheme, differentiation
of the pardon power is even more pronounced. In the American system, prose-
cutorial and clemency powers both are vested in the executive and deemed to
imply policy concerns; in the Latin system, the prosecutorial power is vested in
the judiciary, while the pardon power is vested in the executive.117 This extraor-
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dinary differentiation of the punishment and pardon powers emphasizes
clemency’s political function. Established democracies’ institutional arrange-
ments reveal the attempt to differentiate processes of justice and mercy. While
justice is the province of the judiciary and subject to principled constitutional
standards and justifications, mercy is the province of the political branches ex-
ercised freely to advance political aims,18 and explicitly justified in transitional
terms, such as on the basis of peace and reconciliation.11?

Even though clemency appears to be built into ordinary notions of the
rule of law, there are also significant differences in its exercise in periods of
heightened political change. There is a higher incidence of amnesties, as well
as limitations on the exercise of the criminal sanction. After repressive rule,
transitional amnesties present the structural problem of relating to offenses
that concededly imply a threshold level of state complicity. The question that
arises is thus the fairness of the state’s exercise of the punishment/amnesty
power even for a successor regime. A variant of this problem surfaced in the
eighteenth-century writings of John Locke and Kant against clemency because
of abuses in the monarchic pardoning power. Whereas in the state of nature,
the right to punishment (and its waiver) is considered to reside originally in
the community, the social contract shifts the community’s right to the sover-
eign. In established democracies, the clemency power is generally vested in
the sovereign, but in times of political crisis, the right appears to revert to the
citizenry.120 So it is that following the French Revolution, for example, the
pardon power was suspended, as it was associated with the king’s arbitrary and
illegitimate exercise. And, in another example, the limited pardon powers of
the American executive!2! vividly illustrate the transitionality in the constitu-
tional definition of the amnesty power and the extent to which its parameters
derive from prior historical experience in the exercise of the power.

Legacies regarding past repression help shape the state’s authority over
punishment and clemency powers. Indeed, the above suggests that the lack of
legitimacy in institutions affect the conditions for the exercise of both punish-
ment and clemency in transition. The pervasiveness of transitional amnesties
suggests that whatever institutional continuity in prior illegitimate rule carries
over to the successor regime undermines the successor regime’s authority to
sit in judgment. The successor regime’s exercise of punitive power is often per-
ceived as a continuation of the political justice characterizing illiberal rule.
Whenever regime change has not gone hand in hand with reform of the judi-
ciary, successor punishment is compromised by “tu quoque,” or unclean
hands. The exceptional nature of successor trials throws into relief the com-
promised circumstances of justice in transition relating to the distinctive fea-
tures of state complicity in the relevant crime, as well as the general absence
of legitimate institutions of judgment. Recognizing that these are the condi-
tions of justice may help to explain the prevalence of the Latin amnesties, for
in this region, the judiciary was heavily compromised by its implication in the
prior repression, and little or no institutional reform followed the transitions.
In these circumstances, the institutions of judgment lack legitimacy, with po-
tentially dire consequences for the legitimacy of successor punishment. In this
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context, acts of clemency may well have greater legitimacy, particularly so
when they emanate from newly elected political actors, such as the executive
or the legislature. So it is that the pervasiveness of amnesties in transitional
circumstances tells us something important about the rule-of-law conditions
that are predicates to punishment’s legitimate exercise.

The intimate relation between punishment and amnesty is evident in that
transitional amnesties’ parameters comprehending crimes deemed political
constitute the limits of the legitimate exercise of punishment in periods of up-
heaval. The political transition is the defining principle of the amnesty. Thus, El
Salvador’s amnesty law defines the covered crimes as “acts which include politi-
cal crimes or any crime with political ramifications or common crimes commit-
ted by no less than twenty people.”122 South Africa’s Promotion of National
Unity and Reconciliation Bill similarly defines the relevant offenses subject to
amnesty as “acts associated with political objectives.” Transitional amnesties
along political lines raise a risk analogous to that indicated at the beginning of
this chapter—the spectre of political justice. Just as punishment policy risks be-
coming part of a cycle of blame and a form of political justice, clemency policy
exercised on political grounds is its mirror image.

Both punishment and amnesties can play constructive roles in defining
the political transition. But there are also rule-of-law constraints on transi-
tional amnesty practices, important limiting principles on the clemency
power’s legitimate exercise. Some of these constraints go to the amnesty pro-
cedure and to a minimal rule of law. Accordingly, the so-called auto-amnesties
present one such limit, those self-dealt by the predecessor regime, such as
those of the Argentine military, are generally considered illegitimate and in-
validated in the transition.123 Further, both punishment and amnesty must
follow regular procedures and be legitimated by public deliberative processes.
“Democratic” amnesties, those deliberated over and supported by some popu-
lar consensus, reflect the attempt to legitimize the exercise of clemency in
transition. The classical prototype of the democratic amnesty goes back to an-
cient Athens, where clemency was voted on by the people, 124 in the “adeia”
procedure necessitating the support of 6,000 citizens. Following the Athenian
Civil War, the amnesty of 403 B.C. was passed by majority vote and affected
virtually everyone who had participated in the war. Transitional amnesties are
often negotiated by representatives of the ancien régime with the opposition.
Although amnesty pacts may well inhere in bargaining and nonlegislative
processes, they are generally subsequently ratified in progressively more par-
ticipatory justificatory processes over the course of the transition. In contem-
porary transitions, as in ancient Athens, plebiscites and the exercise of direct
sovereignty lend transitional amnesties’ popular legitimacy.

Through democratic processes, amnesties obtain a measure of poli-
tical accountability; the political processes accompanying legislative amnes-
ties, enable broad deliberation concerning the nature and significance of
the past wrongdoing for the state. An example is Uruguay’s amnesty referen-
dum processes, as well as South Africa’s parliamentary deliberations.!25 The
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amnesty deliberations phase itself advances some of the transitional penal pur-
poses, for these debates often imply legislative hearings and findings relating
to past wrongdoing. The democratic provenance of many of the transitional
amnesties can mean that they are frequently more transparent and deliberated
over than conventional punishment. Thus, even punishment’s waiver can ad-
vance transitional aims, such as the clarification and condemnation of past
regime wrongs.

Transitional amnesties are structured in other ways by the rule of law. Be-
yond the procedural constraints discussed above, whether in the exercise and
restraint of punishment policy, there is a parallel commitment to equal protec-
tion under the law. Constitutional equal protection principles impose parame-
ters on concededly political amnesties. Equal protection implies like treatment
of similar cases and also excludes reliance on certain unjustifiable bases, such
as race, religion, or other similar classification; so that it is uncontroversial
that race, religion, or ethnicity ought not be a basis for clemency’s grant or de-
nial.126 Constitutional equal protection concerns pose further profound con-
straints on the politicization of criminal justice. Thus, while politics is a per-
missible categorical basis for clemency, there are limits regarding amnesties
grant on the basis of political viewpoint, leading to their expansion beyond
partisan politics. While the bipartisan grant may well be vulnerable for ex-
panding the amnesty, it also advances the rule of law and legitimacy in the ex-
ercise of clemency.

In the foundational argument for punishment in transition, amnesties are
said to prolong delay in the restoration of the rule of law. Yet, as discussed above,
even in stable democracies, the criminal justice power is underenforced. Of
course, in established democracies, clemency practices occur in the context of
a more general adherence to the rule of law; whereas transitional amnesties
generally occur after periods of widespread lawlessness. Nevertheless, transi-
tional amnesties ought to be evaluated in light of this outstanding rule-of-law
context of the transitional circumstances of justice, associated with generally
compromised institutions of judgment. Transitional amnesties have their great-
est legitimacy when they result from democratic processes, such as direct refer-
enda. Adoption of amnesty policies do not necessarily mean forgetting the un-
derlying past wrongs, as these are often made conditional upon individual
case-by-case investigations equivalent to those of a punitive process. What
emerges is the systemic role played by both punishment and amnesty practices
in the construction of political transition. Ultimately, amnesties and punish-
ment are but two sides of the same coin: legal rites that visibly and forcefully
demonstrate the change in sovereignty that makes for political transition.!27
Transitional punishment and amnesty practices each play defining roles in the
construction of these political periods. Both punishment and amnesty help de-
fine the regime shift, as by establishing past wrongs they help construct the po-
litical legacy. These transitional practices play the role of defining political time:
the discontinuity of transition—its before and after—as well as their related
role in defining the continuity of transition.
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Limits to Clemency in the Liberal State: The Crime
against Humanity

A limit on political restraints on the punishment power in the liberalizing state
is the “crime against humanity,” for this offense of political persecution lacks
any of the conventional jurisdictional parameters. The adjudication of the
crime against humanity limits and condemns the state’s past political persecu-
tion, a limit that appears to be largely immune to national politics. As such,
the adjudication of this offense has acquired the force of a reigning symbol of
the liberal rule of law. It is apparent in the contemporary move to entrench
transitional punishment responses in the permanent International Criminal
Court. Invocation of the crime against humanity is constructive of core consti-
tutional norms that lie at the heart of the rule-of-law state. For here is what
distinguishes the liberalizing regime from that which is illiberal. Here, transi-
tional justice’s normative potential is at its greatest.

The crime against humanity comprehends the extreme form of persecu-
tion, transcending national borders to offend the international community.
Codified for the first time after World War II in the Nuremberg Charter, the
crime against humanity comprises grave offenses, such as murder, deportation,
and torture, historically proscribed wherever committed in wartime against
civilians, as well as “persecution on political, racial, and religious grounds.”!28
Going beyond prior war crimes proceedings, Nuremberg took jurisdiction over
persecution committed by a state against its own citizens. Such abuses were
considered offenses that transcended the confines of national law to violate the
laws of all nations and, as such, were prosecutable by an international tribunal.
Nevertheless, despite the consensus on the assumption of international juris-
diction as a matter of law and in light of their comparative novelty at the time
and the attendant concern for retroactivity, crimes against humanity prosecu-
tions were, in effect, limited to those related to the war. So, despite its being for-
mally an independent charge, the crime against humanity was assimilated to
other war crimes and to the parameters of waging war.129

The central meaning of the crime against humanity as the “offense against
mankind” is exemplified and instantiated wherever the response to state atroci-
ties spills over national borders to the international arena. Its history predates
the modern postwar proceedings. International remonstrances occurred, for
example, in response to the Greco-Turkish warfare of 1827; and in the early
1900s, “in the name of humanity,” against persecution in Romania and Russia.
Following World War I, a commission was convened regarding the methods of
the waging of war, which declared unlawful violations of the “established laws
and customs of war and the elementary laws of humanity” and “warned that”
all persons belonging to enemy countries who have been guilty of offenses
against the laws and customs of war, or the laws of humanity are liable to
criminal prosecution.”139 In 1917, the charges threatened were similar to those
later proscribed in the post—World War II instruments: murder, torture, and
racial persecution of minorities by their own government. At the time of the
drafting of the London Charter and Control Council Law No. 10, the United
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Nations War Crimes Commission defined the term crimes against humanity as
“systematic mass action,” as

crimes which either by their magnitude and savagery or by their great number
or by the fact that a similar pattern is applied at different times and places,
endanger the international community or shock the conscience of mankind,
warrant intervention by states other than that on whose territory the crimes
have been committed, or whose subjects have become their victims.

As a historical matter, the jurisprudence evinces the delimiting of state power
on the basis of individual rights.

The crime against humanity poses the purest, most idealized illustration
of law’s potential to effect normative transition. Law is at its most significant
when that’s all there is, when jurisdiction over the offense is taken outside the
affected territory and absent other political change. The idea is exemplified
whenever states respond to atrocities in ways that transcend national borders;
therefore, the very form of the response instantiates the core norm of a tran-
scendent justice. Over the years, adjudication of the crime against humanity
has come to forge the very meaning of the contemporary response to modern
persecution. The core feature of political persecution is that it transcends or-
dinary crime in eliciting international response. In its modern form, the crime
against humanity extends beyond the state’s attack against enemy foreigners to
abuses perpetrated against its own citizens, whereby citizens are rendered ene-
mies in their own land, thus destabilizing the international order even during
peacetime. The applicable jurisdictional principles transcend the traditional
parameters of territoriality, and the passage of time. The crime against hu-
manity is conceived as an offense to all humanity, and hence prosecutable by
all nations, giving rise to the related jurisdictional principle of “universality.”
Whereas criminal offenses must be known and written into law, lest they vio-
late basic principles against retroactivity, the crime against humanity is consid-
ered an offense “among civilized nations” and therefore punishable with, or
without, prior legislation. This extraordinary exemption of crimes against hu-
manity from the ban on retroactive legislation has been ratified as part of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. Article 7(2) exempts prosecutions of crimes against humanity from
retroactivity constraints: “This Article shall not prejudice the trial and punish-
ment of any person for any act or admission which, at the time it was commit-
ted, was criminal according to the general principles of law recognized by civi-
lized nations.”131 The principle of universality as it relates to crimes against
humanity is epitomized by the prosecution of Adolf Eichmann for crimes com-
mitted in Europe during the second World War II. Though the trial was held
decades after the events in the state of Israel, it violated neither retroactivity
nor territoriality principles.132 If, under the traditional jurisdictional princi-
ple of territoriality, the wronged community is considered contiguous to the
site of the crime, it is in the nature of the crime against humanity that the rele-
vant wronged community is all nations, and the relevant offense perpetrated
against humanity. Similar understandings of universality underlie contempo-
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rary crime-against-humanity proceedings.!33 In more contemporary World
War Il-related trials, such as those convened by Canada, jurisdiction is af-
forded for those crimes that “would have been prosecutable in Canada” at the
time of commission.!34 More recently, prosecutions in Spain of crimes against
humanity committed under military rule in Argentina and Chile rely on similar
understandings of universality.135 Deploying the concept of universal jurisdic-
tion involves a projecting backward, a constructive prospectivity. This con-
struct is a recurring one in the notion of transitional legality, as it reconciles
the dilemma of the normative shift while it adheres to more conventional rule-
of-law principles of stability and continuity in the law.

Given the political conditions of persecution, its adjudication usually
takes one of two forms: either the offenses are prosecuted in other states, ju-
risdictions with more liberal political conditions, as discussed above, or in the
place where the crimes occurred but only after the passage of time. In either
context, prosecution of these offenses, while affected by political circum-
stances, is hardly driven by them, demonstrating the persistence of the law’s
responses to grave offenses, and its normative force.

The Paradox of the Passage of Time

Consider the phenomenon of the timeless prosecutions of crimes against hu-
manity. These cases connect regimes, running a political thread in space—and
through time—perpetuating a sense of ongoing responsibility for past wrongs
that is ultimately constructive of the state’s enduring political identity. For
crimes against humanity are apparently unconstrained by generally applicable
jurisdictional principles, such as time limits. There are gaps of close to half a
century between both the Nazi and Communist reigns of terror and their suc-
cessor prosecutions, colliding with our ordinary intuitions about criminal jus-
tice’s operation.!3¢ More than half a century after the events, World War
II-related trials persist throughout Europe, Canada, and Australia. The pur-
suit of criminal justice ordinarily declines with the passage of time, reflected
in most legal systems’ time limits even for the most grave crimes. Only a mi-
nority of countries following Anglo-American law fail to limit the prosecution
of the most serious crimes over the passage of time.

The debate over whether crimes against humanity should be constrained by
the time limits ordinarily applicable to other offenses was waged in the context
of postwar proceedings, when in 1965, according to then-prevailing law, twenty-
year limits on war-related charges would have set in. In Germany, despite Par-
liamentary attempts to stop World War II-related trials, the statutes were tolled
twice, under the rationale that previously (during the occupation) Germany'’s
courts had lacked sovereignty to prosecute. Finally, in 1979, the underlying sub-
stantive question could no longer be put off: To what extent should crimes
against humanity be treated like ordinary crimes and, therefore, prescribable
after time, or were these somehow extraordinary offenses that stood outside the
ordinary jurisdictional parameters? After heated debate, the resolution was to
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limit virtually all war-related prosecutions, except for those involving “base mur-
der,” that is, murder committed with a racial or sadistic intent!37 involving per-
secutory motive, such as that implicated in crimes like those against humanity.
At the international level, the dilemma was resolved in the enactment of the
United Nations Convention on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity.!38 Special jurisdictional stan-
dards applicable to crimes against humanity would also be incorporated into na-
tional law. Thus, for example, in France, the “crime against humanity” is the
only offense exempted from the country’s stringent statute of limitations.!3°

Our intuitions are that the political will for punishment diminishes with
time. Yet, the reverse is true of the prosecution of the crime against humanity.
Its significance does not lessen over time. Consider why this is so. The nature
of political persecution, in particular, the complicity of the state in this of-
fense, has implications for the paradoxical effects of the passage of time. Sys-
temic persecution challenges evidentiary and jurisdictional assumptions re-
garding the role of the passage of time. When the state is itself implicated in
wrongdoing, significant aspects of the offense are often covered up and simply
not publicly known at the time of the commission of the acts, only emerging
with the passage of time: not only perpetrators’ identities but, even more sig-
nificantly, the very facts and character of the offense itself. Moreover, the
state’s implication in these offenses, as well as in the cover-up, increases the
likelihood of the inherent politicization of punishment policy. In the World
War Il-related prosecutions, the political will to prosecute surged, waned, and
flowed again with the passage of time. While just after the war, there was con-
siderable Allied interest in justice, the cold war and attendant shift in the po-
litical winds eviscerated the impetus to justice. The passage of time implies
regime change that in turn enables justice. Thus, for example, the transition
to democracy in the 198os in Bolivia enabled the extradition to France and
subsequent prosecution of Nazi henchman Klaus Barbie, more than four
decades after his wartime atrocities.!#? Regime change often spurs evidentiary
change, such as newfound access to governmental archives and other sources
of evidence regarding the predecessor regime enabling justice after time. So,
for example, political change in the former Communist bloc meant newfound
access to the KGB and Communist Party files and a flow of information en-
abling prosecutions. Finally, new evidence appears after time purely by
chance. Thus, for example, a serendipitous series of events spurred Germany'’s
national trials, when in the mid-1950s, in the small town of Ulm, the Nazi-
related past of a party in a noncriminal case surfaced by chance.1#! This dis-
covery set in motion the chain of events culminating in Germany’s ongoing
World War II-related trials program.

In a contemporary example, two decades after junta rule in Argentina, the
public confession of a member of the navy to the crimes against humanity of
disappearances reopened the events of the period. The so-called “Scilingo
Effect”142 spurred a new round of investigations into disappearances and the
rearrest of junta leaders.

The strange persistence of crimes against humanity prosecutions suggests
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the passage of time operates here in utterly paradoxical fashion and contrary
to our ordinary intuitions. Generations after and despite the passage of time,
successor regimes continue to prosecute old regime wrongs, though this is
often associated with few sanctions. The persistence of crimes against hu-
manity jurisprudence is not well explained by the traditional arguments for
criminal justice. As perpetrators and victims age, retributive purposes pale.
Convened years after the implicated controversy, these proceedings hardly ad-
vance traditional penal purposes of deterrence or reform. Moreover, even the
forward-looking purposes of justice, such as the aim of democracy building,
become attenuated after time as many of the political changes have run their
course. Nevertheless, the debates over whether to continue to punish crimes
against humanity despite the passage of time recognize their profound gravity
at the apex of a hierarchy of offenses. At the United Nations Debate on the
Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity, the lifting of time limitations was justified on
the basis of the extraordinary “atrocity” of these crimes.’#3 In Germany'’s de-
bates over its statutes of limitations, extensions were similarily justified on a
normative basis, on the grounds of the crime’s gravity. In other subsequent de-
bates over prosecutions, the preservation of victims’ dignity, with clemency’s
implications for their equal protection rights under law, becomes an oft-
asserted purpose.!#4* The sense that it is “now or never” and that victims’ equal
protection rights continue to remain at stake is seen in their energetic role in
the war-related justice at the era’s end. This was exemplified in the long post-
poned World War 11 trials of Klaus Barbie, Paul Touvier, and Maurice Papon
in France. The same is true in England, where victims’ groups brought to the
government’s attention the presence of alleged Nazi war criminals in the
United Kingdom.!45 Victims’ roles in transitional justice vary dramatically
among legal cultures. Continental law contemplates victims’ prosecutions, in
which victims function as private attorneys general, exemplified by the partie
civile procedure in France and the querellante procedure in Latin America. In
Anglo-American law, however, private parties’ participation in the criminal
process is often thought to conflict with separation-of-power principles and to
threaten the rule of law.146

The law’s response here operates in a heightened symbolic way, expressing
a message affirming the rule-of-law state.1#7 Over the years, developments in
international law have expanded the crime against humanity definition further,
to that of modern persecution, imposing a limiting constraint on state sover-
eignty, that is carried over even into the traditional governmental discretion over
punishment. The conceptualization of persecution begins with a largely “ob-
jective” view defined in terms of the attributive status of protected classes of
victims, so that, historically, the crime against humanity is defined in terms of
civilians’ wartime-related protected status and offenses implicating ethnic, reli-
gious, and racial persecution. The contemporary conceptualization is broader,
as it extends beyond the treatment of aliens to abuses perpetrated against fellow
citizens even in peacetime, thus, protecting against racial, ethnic, religious, and
politically motivated persecution. Thus, in the 1987 prosecution of Klaus
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Barbie, the Nazi chief in occupied Lyons, for ordering deportations to death
camps, the critical issue was whether armed members of the resistance, victims
not clearly of protected civilian status, would nevertheless be protected within
the rubric of the crime against humanity. Ultimately, the relevant question, the
French high court held, was not the victim’s status but the accused’s intent.
What distinguishes the crime against humanity is persecutory purpose.!48 Per-
secution was defined by the court as being as committed in a systematic manner
in the name of a “[s]tate practicing a policy of ideological supremacy.”14° In an-
other contemporary example, the protective doctrine of the ad hoc international
war crimes tribunals reaches well beyond the postwar period, transcending the
line between civilians and combatants, war and peace. The ongoing evolution in
the transitional jurisprudence of the crime against humanity goes beyond at-
tributive status—to persecutory motive.!50

The contemporary understanding of inhumane acts ultimately focuses on
state policy and, as such, goes some way toward explaining why, despite the
passage of time, crimes against humanity are nevertheless deemed to merit
ongoing punishment. Though not explicitly predicated on state sponsorship,
persecution constitutes a crime of such a scale that, even when not overtly
state promoted, the offenses are nevertheless perpetrated against a backdrop
of governmental policy. In its most recent elaboration, in the codification for
the permanent International Criminal Court, the crime against humanity is
defined in terms of its nexus to “widespread or systematic attack against any
civilian population.”'51 Persecution policy implies collective liability, with on-
going consequences for the state’s political identity over time. Persecution
transcends the affected individual victims and perpetrators with implications
for the society as a whole.

When it is the state that is complicit in persecution, fundamental notions of
criminal justice are turned on their head; state complicity, cover-up, and other
obstructions affect the very possibility of justice. The crime against humanity
exposes the impact of the state’s role in past wrongs as a significant element of
the circumstances of justice compromised in transitional times. Indeed, this
factor goes a long way toward explaining why there is an apparent intractable
tension when successor regimes fail to respond to injustice, itself constituting
something of the nonideal circumstances of transitional justice. In the succes-
sion of regimes, the problem has led to the construction of the somewhat self-
referential (i.e., regime-related) understanding of ongoing criminal responsi-
bility termed “impunity.” This notion of an ongoing violation (in the absence of
punishment) reconceptualizes the relevant offense. Further, the logic justifies
lifting ordinary time limits on prosecution for crimes against humanity, just as
analogous reasoning in ordinary criminal law justifies the lifting of time limits
applicable to offenses like embezzlement or conspiracy whenever they implicate
public officials, for state involvement has obvious attendant consequences
limiting the possibility of justice. The problem is widely compounded in perse-
cutory regimes where the ostensible custodians of justice become its violators.

When the state is complicit in persecution, threshold notions of equality
and security under the law are put into jeopardy. Accordingly, the transitional
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response’s significance transcends the individual case to express a normative
message of equal protection that is basic to the rule of law. Prosecuting crimes
against humanity helps to construct the transitional normative shift by con-
demning past repression even as it affirms the present restoration of security
and equal protection.

The normative implications of this legal response transcend the transition.
Prosecutions of crimes against humanity illuminate the ongoing significance
of the state’s response to persecution over time. At the end of the twentieth
century, persecution as a matter of systematic policy is incontrovertibly the
paradigm of contemporary tyranny. In the crime-against-humanity jurispru-
dence, law’s strongest sanction mounts a critical response to past repressive
policy. Where past persecution was perpetrated under the imprimatur of law,
its prosecution constructs a normative break and shift toward a new legality.
Criminal justice is deployed to reinvent the differences between illiberal and
liberal regimes. Enforcement of the crime against humanity instantiates rights
protections relating to the contemporary distinctions between authoritarian
and liberal rule. Successor criminal justice may help to explain the signifi-
cance of other contemporary trials. Thus, for example, in American constitu-
tional jurisprudence, state-sponsored discrimination is accorded the highest
constitutional scrutiny. The importance of prosecution of race-related crimes,
even after time, is well understood in the American historical context of long-
standing state-condoned racial discrimination, raising a problem of unresolved
transitional justice. Even when racist offenses are privately sponsored, they re-
vive past state-sponsored persecution and raise the possibility of ongoing col-
lective responsibility, with potentially shattering social consequences unless
there is a transformative response.152

Transitional Criminal Justice: Some Conclusions

Transitional criminal justice does not simply advance the conventional pur-
poses of punishment in the rule-of-law state. The role of criminal justice in
transitional times, as the above experiences suggest, transcends that of con-
ventional punishment. It goes beyond the concerns ordinarily internal to crim-
inal justice, such as deterrence, which is already implicit in and advanced by
the very political reforms attending the transition, where change in the state’s
institutional structures affects the calculus of consequences of any prospec-
tive behavior. Nevertheless, transitional justice advances other purposes that
are particular to the political change, such as advancing the reconstruction of
the rule of law in the transition. And it is with respect to this purpose that
transitional criminal justice raises profound dilemmas regarding law’s role in
periods of political flux: chiefly, how to reconcile normative change with ad-
herence to conventional legality. The dilemma is reconciled in the transitional
practices discussed above by the limiting of the punishment to partial, sym-
bolic processes, a highly controlled basis for change. The transitional sanction
plays a complex role in political transformation: Law, here, is constructive of
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transition, condemnatory of wrongs—even as it renders them past—while af-
firming the rule of law. Thus, transitions vary in the extent to which they pro-
mote substantial norm transformation. If the prior regime was sustained by
persecutory policy rationalized within a legal system, it is this policy rationale
that is challenged by critical legal responses. Going beyond conventional
criminal law’s role of affirming and protecting entrenched preexisting val-
ues,153 what distinguishes transitional criminal measures is their attempt to
instantiate and reinforce normative change. This attempt is plainly seen in the
transitional responses’ particular focus varying from country to country to
“undo” rationalized past political violence through procedures of inquiry and
indictment, rituals of collective knowledge that enable isolation and disavowal
of past wrongs.154 These critical responses to past persecution clarify that the
policy is manmade, and hence reformable. With isolating knowledge of past
wrongdoing and individuating responsibility comes the notion of the possi-
bility of liberalizing change. In this way, the transitional criminal sanction lib-
erates the successor regime from the weight of states’ evil legacies. Through
ritualized legal processes of appropriation and disappropriation, of avowal and
disavowal, of symbolic loss and gain, societies move in a liberal direction,
through processes that allow transformation and the possibility of redemptive
return.!>>

Criminal justice in some form, transitional practices suggest, is a ritual of
liberalizing states, as it is through these practices that norms are publicly in-
stantiated. Through known, fixed processes, a line is drawn, liberating a past,
that allows the society to move forward. Though punishment is conventionally
considered largely retributive, in transition, its purposes are corrective, going
beyond the individual perpetrator to the broader society. This purpose is seen
in the primacy of systemic political offenses, for example, in the persistence of
prosecutions of crimes against humanity—the offense of persecutory politics,
constituting a critical response to illiberal rule through the criminal law.
Moreover, whereas ordinarily punishment is thought to divide society, in tran-
sition, wherever punishment is exercised it is done so in a limited fashion to
allow the possibility of return to a liberal state. As such, criminal processes
have affinities with other noncriminal responses, discussed in other chapters,
that constitute transitional justice.

In transitional justice, rule-of-law dilemmas are heightened because of
the extraordinary conditions and circumstances of radical political change.
But these periods are not fully discontinuous but, instead, vividly display in ex-
aggerated form, problems that are ordinarily less transparent in more estab-
lished justice systems, and, as such, transitional jurisprudence may illuminate
our understanding about the criminal justice politics more generally. Most sig-
nificant, the above experiences illuminate the criminal law’s potential not
merely as an instrument of stability but also as one of social change.
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CHAPTER THREE

Historical Justice

his chapter explores the historical response to evil legacies and the ques-

tion of what role historical accountability plays in liberal transition. Transi-
tions appear—almost by definition—to imply periods of historical discontinuity.
Wars, revolutions, and repressive rule represent gaps in the life of the state that
threaten its historical continuity. The questions that arise are: as a descriptive
matter, how do societies treat these periods of apparent historical glitch? To
what extent is the response to past evil rule historical? And, normatively, in what
sense is historical accountability a corrective, ushering in liberalization?

A popular view among contemporary political analysts is that a historical
inquiry and record that assimilates the evil past is necessary to restore the col-
lective in periods of radical political change. The claim is that establishing the
“truth” about the state’s past wrongs, like successor constitutions or trials, can
serve to lay the foundation of the new political order:

[S]uccessor government(s] [have] an obligation to investigate and establish
the facts so that the truth be known and be made part of the nation’s history.
. . . There must be both knowledge and acknowledgment: the events need to
be officially recognized and publicly revealed. Truth-telling . . . responds to
the demand of justice for the victims [and] facilitates national reconciliation.!

Like the normative claims for constitutions and trials in transition, the norma-
tive claim for an official historical account is that it enables the shift to a more
liberal order. Collective history making regarding the repressive past is said to
lay the necessary basis for the new democratic order. The claim is that this
process is essential to liberalizing transition: The transitional history directed
at a better future envisions a dialectical, progressive process. In the spirit of an
earlier age, this hearkens back to the Enlightenment view of history—of Im-
manuel Kant, or Karl Marx, whereby history itself is universalizing and re-
demptive. On this view, history is teacher and judge, and historical truth in
and of itself is justice. It is this view of the liberalizing potential of history that
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inspires the popular contemporary argument for historical accountability in
transitions. Yet, the assumption that “truth” and “history” are one and the
same? evinces a belief in the possibility of an autonomous objective history of
the past belying the significance of the present political context in shaping the
historical inquiry. However, modern theorizing about historical knowledge
considerably challenges this conception.? When history takes its “interpreta-
tive turn,”* there is no single, clear, and determinate understanding or “les-
son” to draw from the past but, instead, recognition of the degree to which
historical understanding depends on political and social contingency.

The questions then are: What is the particular role of historical inquiry
and representation in transition? What is a transitional history? And what,
moreover, is a liberalizing transitional history? What might the practices of
transitional societies reveal about the normative claim regarding historical in-
quiry’s role in advancing liberalization? How, if at all, does the pursuit of a col-
lective past advance a more liberal future?

What constitutes history in such periods, as the discussion below sug-
gests, is contingent not only on the regions’ historical and political legacies but
also on the context that is peculiar to transition. The idealized view of transi-
tional histories as “foundations,” that is, as beginnings, elides the preexisting
historical account. Historical accounts generated in transitional times are not
somehow autonomous but build on antecedent, national narratives. The back-
ground of ongoing collective memory defines a society. Thus, the transitional
truths are socially constructed within processes of collective memory. As soci-
etal practices in these periods reflect, the historical accountings are less foun-
dational than transitional.

Transitions are vivid instances of conscious historical production. In these
times it is historical production in a heightened political context and driven by
political purposes. Politics has its epistemic implications. The intimate rela-
tion between the imposition of power and the control of knowledge is well ex-
plored in the works of Friedrich Nietzsche and Michel Foucault.5 Neverthe-
less, even modern intuitions resist explicitly politicized historical inquiry, as it
poses a challenge to the ideal view of a philosophy of history characterized as
largely independent of political concerns. Historical inquiry in transitional pe-
riods, therefore, poses a sharp challenge. The politicized nature of history
often associated with repressive rule is exposed by the responses in transition.
Though particular historical accounts have always been associated with cer-
tain political regimes, the uses of knowledge in politics are generally obfus-
cated by those in power. Historical narratives are always present; all regimes
are associated with and constructed by a “truth” regime.¢ Changes in political
regimes, accordingly, mean attendant changes in truth regimes.

Collective memory is a process of reconstructing the representation of the
past in the light of the present.” Yet, the reconstruction process takes a dis-
tinctive form in periods of transition. In transformative periods, the relation of
the construction of collective history to politics is simultaneously discontinu-
ous and intertwined. For the construction of history in periods of political
transformation is predicated on drawing a line of discontinuity, even as there
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is also adherence to some historical and political continuity. Transitional his-
tories have their own narratives, but also link up and reappropiate strands of
longer state history. Striking a balance between discontinuity and continuity,
as we shall see, defines the practice of transitional history making, rendering it
a delicate enterprise, yet endowing it with real transformative potential.

An understanding of how liberalizing politics influences the construction
of history in moments of substantial political transformation ultimately can
contribute to a better understanding of the role of history in ordinary times.
The question of historical accountings in periods of radical political flux is an
instance of a broader question of how societies construct shared truths. Epis-
temic consensus in a society is ordinarily considered to be created by the
mechanisms of cultural transmission; truth’s meaning in societies presumes
threshold shared understandings.8 Yet, in transitions, these threshold under-
standings are often fragile or missing altogether. What happens when a polity
breaks down as it does in periods of repressive rule? Where is the authority in
transition? The problem posed in periods of radical political change is that the
usual bearings regarding shared judgment are missing. These are periods
when shared notions of political truth and history are largely absent. In transi-
tion, the very foci of shared judgment that form the basis for a new social con-
sensus are expected to emerge through the historical accountings.

How do societies go about constructing their pasts in a way that is collec-
tively understood as shared and true? How do they establish what happened
during much-contested periods of state history often involving massive state
crimes? Below, the processes entailed in the construction of transitional histo-
ries are explored. Whereas contemporary theorizing emphasizes the relation of
interpretive principles to their political and social context, transitional histo-
ries expose the relation of the given historical accounts to their legal forms
and practices. What makes for transitional historical accountability is gener-
ated by forms and practices within a legal system. Transitional histories reveal
how certain legal forms and practices enable historical productions and trans-
formed truths, shedding new light on our intuitions about the role of history in
liberalizing political change.

The country experiences discussed in this chapter illuminate the varieties
of historical accountability: how societies struggle with the question of how
to construct a collective account in radical political change, the many ways
transitional societies create public histories, and the role of the law in these
constructions. Collective memory is created in frameworks and through sym-
bols and rituals. In transition, the oft-shared frameworks—political, religious,
social—are threatened; so it is the law, its framework, and processes that in
great part shape collective memory. In transitions, the pivotal role in shaping
social memory is played by the law. Transitional historical narratives are pro-
duced through varying legal measures, such as the trials of the ancien régimes,
or bureaucratic bodies convened for these purposes, and still other legal re-
sponses that imply marshaling a factual predicate. Finally, yet other indepen-
dent accounts derive from private journalists’ or historians’ initiatives, though
even these often draw on the law for their authority and as a constraint.
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Historical accounts in periods of political transformation take diverse
forms. The sources and forms that the transitional truths take vary: trials,
truth commissions, official histories. The analysis here illuminates what may
well be ever-present but which is vivified in periods of transition: “Each society
has its regime of truth, its ‘general politics’ of truth; that is, the types of dis-
course which it accepts and makes function as true.”® The variety of truth
regimes, truth’s contingency, is dramatically exemplified in the transitional
context. The substance of the transitional truth regime depends on the nature
of the predecessor’s truth regime and the extent to which there is critical
transformation. Transitional histories’ justificatory epistemes define the direc-
tion of political transformation. It is through the framework of law, the lan-
guage, procedures and vocabulary of justice, that this reconstruction is ad-
vanced. Below are explored instances of the construction of collective memory
in transition.

Law’s History: Historical Justice and the Criminal Trial

Trials play the arch long-standing role in transitional history making. History
operates as “judge” in the processes of criminal justice. So it is that in the con-
temporary debates over transitional justice, the issue is often framed as “pun-
ishment versus amnesty.” Punishment is identified with collective memory,
and punishment’s waiver with collective amnesia.!0

Consider the role of punishment in the pursuit of historical justice. Trials
are long-standing ceremonial forms of collective history making. But beyond
this, trials are the primary way of processing events in controversy.!! The ordi-
nary criminal trial’s purposes are both to adjudicate individual responsibility
and to establish the truth about an event in controversy. Though the impor-
tance of the truth’s purpose to the criminal trial varies among legal systems
and cultures,!2 in transitions, the trial’s role of settling historical controversies
can not be gainsaid. As transitions are periods of political and relatedly his-
torical conflict, after a regime’s change, successor trials are commonly held
out as the primary means to establish a measure of historical justice. Also, suc-
cessor trials are frequently used to establish historical accounts in political
transitions; indeed, this is often their primary purpose. Through the trial, the
pursuit of historical truth is embedded in a framework of accountability and in
the pursuit of justice. In some respect, the use of trials to pursue a historical
inquiry about events in controversy follows our intuitions about punishment’s
epistemic function. Yet, transitional histories through the criminal trial tran-
scend our intuitions of trials’ ordinary role in criminal accountability and yet
are structured by the trial’s frame of vision. In this context, the accounting for
the past affects and constructs a distinct view of historical justice. The transi-
tional history cannot help but shape a particular account of a state’s contro-
versial past.

In the criminal trial’s historical accounting, truth is produced along with
justice and thus plays a role in the process of delegitimating the predecessor
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regime and, relatedly, in establishing the legitimacy of the successor regime.
While military or political collapse may well succeed in bringing down repres-
sive leadership, unless the repressive regime is not only defeated but also pub-
licly discredited, its political ideology may well endure. Thus, the eighteenth-
century debates over whether to bring King Louis XVI to justice were seen by
Thomas Paine as an opportunity to establish the “truth” of the evil of monar-
chic rule: “When he the king is looked upon . . . as an accused man whose
trial may lead all nations in the world to know and detest the disastrous system
of monarchy and the plots and intrigues of their own courts, he ought to be
tried.”13 Other leading successor trials, whether of the major war criminals at
Nuremberg or of Argentina’s military junta, are today largely remembered not
for their condemnation of particular individuals but, rather, for their role in
creating a lasting record of state tyranny.

Successor criminal processes enable manifold historical representations
of past evil legacies. Trials enable vivid representations of collective history
through the recreation and dramatization of the criminal past in the trial
proceedings. Further, this historical account is generally commemorated in a
written transcript, often published. In the contemporary moment, the repre-
sentational possibilities have been dramatically increased through the mass
media and televised court proceedings, infusing popular culture. The written
and other records of the trial and judgment are enduring representations.

How does the criminal form construct the truth?!4 There is no one answer,
because various aspects of the truth production result from varying features
of the criminal process. For example, the criminal trial enables the establish-
ment of a historical record at the highest legal standard of certainty; in Anglo-
American jurisprudence, it is “truth beyond a reasonable doubt.”!5 The leading
example remains that of the Nuremberg trials and judgment. The evidence of
atrocities at Nuremberg, mostly drawn from Germany’s own files, included
10,000 documents of decision making. There was a distinct preference for docu-
mentation as proof, for testimony was perceived to be political. In Chief Prose-
cutor Robert Jackson’s words, “We will not ask you to convict these men on
the testimony of their foes.” The Trials of War Criminals Before the Nuremberg
Military Tribunals constitutes a permanent record of Nazi persecution policy,
still relied on by historians and others.1¢ In a more contemporary example, the
1983 trial of Argentina’s military junta enabled a public airing of the country’s
past. The trials of the military junta, since Argentina’s legal system follows the
largely nonadversarial, European-derived, nonpublic system of criminal proce-
dures, were the first such trials in the country’s history to be conducted in a
similarly public fashion. Through the junta trials, for the first time since the col-
lapse of military rule, the terrible events of the military repression were aired
openly to the public and to the media over an extended period. The truth of
what happened was established by the testimony of victims and corroborated by
international nongovernmental organizations, human rights groups, and for-
eign governments—all attesting to the brutality of the prior regime.!” Another
successor trial, of former Central African Emperor Jean-Bedel Bokassa, was
similarly notable for its representation of the past dictatorship. After a decade of
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repressive rule, Bokassa was overthrown by the French and put on trial for
atrocities, including political massacres and even cannibalism. Through tele-
vision and radio reports broadcast nationwide, the lengthy Bokassa trial created
a vivid oral narrative of the brutality of his dictatorship.!8 Ultimately, and de-
spite a subsequent amnesty, nationwide reporting of the trial proceedings
sought to ensure that the offenses of the Bokassa regime would not be relegated
to oblivion. The force of trials in shaping collective memory is seen in the extent
to which it is these records that frame long-lasting social constructions of
knowledge in these periods.

The force of criminal justice in historical construction is perhaps best
illustrated in the connection between World War Il-related criminal pro-
ceedings and accounts of the period. Postwar historiography points to the
ongoing import of prominent trials in framing and preserving historical
understandings. The force of legal representations in the construction of
the scholarly and popular historical understandings of wartime atrocities is
evident in the course of historical understandings over time. Legal and his-
torical understandings regarding the nature of persecution developed in simi-
lar directions, pointing to the force of law in historical construction in transi-
tional periods. The initial historical understanding of the Nazi persecution
coincides with legal understandings of responsibility constructed at the post-
war trials. Understandings of responsibility for wartime persecution began
by concentrating on the individual at the top echelons of power. (It then
would move toward a view of responsibility as more diffuse and pervasive.)
Accordingly, at Nuremberg, the greatest crime is deemed the waging of “ag-
gressive war”; and those put on trial are its military leaders. As the first trials
targeted the top German military echelon, so, too, the then-prevailing histori-
cal school characterized responsibility for wartime persecution as extending
from the top-down. The “intentionalist” school interpreted Nazi policy
as Hitler-dominated; therefore, responsibility for wartime atrocities was at-
tributed to the top Nazi echelon.

With time came a more nuanced legal understanding of responsibility,
which went hand in hand with changes in the historical understanding. After
Nuremberg, the Allied Control Council No. 10 trials witnessed a construction
of accountability that shifted the burden of responsibility for war crimes from
the top military rung to Germany'’s civilian elite. Historical interpretations in
this period moved from the “intentionalist school,” which viewed responsi-
bility as concentrated (chiefly in one person) to the “functionalist school,”
which viewed responsibility as pervasive and diffused throughout all sectors of
German society as throughout other countries.!® Lower-level trials correspond
to the change in understanding of responsibility. The convening of the Eich-
mann trial coincides with Raul Hilberg's The Destruction of the European Jews
(1961). In subsequent decades, the net of prosecutions has expanded to in-
clude collaborators as well as those at lower echelons of power. Wartime col-
laborators were tried in the countries of what had been occupied Europe, no-
tably the Netherlands and France. Leading examples of such prosecutions are
the trials in France of Klaus Barbie in 1987 and of Paul Touvier and Maurice
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Papon in the 1990s. Legal proceedings taking place in the United States, En-
gland, Scotland, and Australia arose out of these states’ granting of safe haven
to persecutors at the war’s end.2°

Whereas trials are often thought inapt for adequate historical representa-
tion because criminal justice appears to offer a narrow individual accounta-
bility,2! and accounting for modern persecution clearly transcends the indi-
vidual case, contemporary transitional justice mediates antinomies of the
individual and the collective through constructs in the law of motive and
policy. In these instances, the interaction of legal and historical constructions
of responsibility supports a complex view of wrongdoing as perpetrated by in-
dividuals within a changing society. These legal developments coincide with
an increase in theorizing about the increasingly dense obligations of humani-
tarian intervention, again raising ultimate questions about moral and legal re-
sponsibility for atrocities. Whether this is a case of law shaping history or of
history shaping law, what is evident is the overall dynamic—that juridical and
historical understandings have moved in similar directions over time. At the
century’s end, there is a mounting sense that responsibility for modern perse-
cution derives from individual agency against a background of systemic policy.
The historical understanding keeps changing in the light of present frame-
works. Thus, the historical legacy of the postwar trials and its precedential
meaning is also ever-changing. The view that Germany’s trials were intended
to establish individual responsibility for war crimes has given way to a more
complex understanding of human rights abuses.

In the modern rule-of-law state, trials are traditional ceremonies affording
a ritual to publicly contextualize and share past experience of wrongdoing. In
transitions, trials play an even more significant role as they are well suited to
the representation of histories in controversy, common in periods of radical
flux. Yet, these rituals involving contested histories of the individual case often
break down in the face of the massive systemic atrocities that characterize the
repression of the modern state.

The Dilemma of Political Justice

Instances of successor trials show that in their transitional form, trials are able
to frame broad understandings of responsibility. Thus, though trials are com-
monly thought to emphasize individual agency in wrongdoing, transitional
trials’ accounts mediate between understandings of individual and collective
responsibility. Despite successor trials’ promise for establishing a historical
record of states’ evil legacies, the trial’'s uses for such purposes also presents a
challenge to the rule of law. Troubling dilemmas arise whenever a punishment
policy is undertaken chiefly to establish a historical record, whenever the pri-
mary purposes of transitional punishment are external to those ordinarily asso-
ciated with the criminal justice system. Contemporary illustrations are the uses
of post-Communist trials, such as those concerning 1956 Hungary, to shed light
on previously obscured historical junctures. The trials run the risk of being per-
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ceived as political justice. Public history making through the criminal law raises
the specter of sacrificing individual rights to the societal interest in establish-
ing a historical record. An extreme case would be the trial of an innocent person
to make a historical point. Such overt political uses of trials would simply
amount to a “show trial.” When emerging democracies turn to trials for histori-
cal justice, they risk its politicization—and the appearance that nothing has
changed.

Even when trials are intended to advance liberalizing change and adhere
scrupulously to due process, once set in motion, their impact is often not
easily controlled. The direction of the historical rendition through the trial can
not be known in advance, since at least in the adversarial legal system the pro-
ceedings involve explicitly competing historical accounts: Historical trials may
backfire and, rather than express the normative liberalizing messages, end up
subverting their democracy-building purpose. A notorious example is the case
of Adolf Eichmann in Jerusalem. In bringing Eichmann to trial in 1961, the
Israeli government intended to make vividly present the history of the Holo-
caust for the first Israeli-born generation. Despite the state’s attempt to create
a vivid historical account of Eichmann’s responsibility, the trial could not help
but trigger other, more controversial historical interpretations, such as that of
supposed collaborator responsibility attributable to sectors of the organized
Jewish community, recounted by Hannah Arendt in Eichmann in Jerusalem: A
Report on the Banality of Evil.22 Similarly, in 1988, when France brought Klaus
Barbie, the “Butcher of Lyons,” to trial, the public expectation was that the
trial would enable a revisiting of the history of occupied France. And, indeed,
much of the trial did enable a dramatization of wartime history. Private par-
ties, including more than thirty victims and resistance and communist groups,
joined the prosecution and used the trial as a vehicle to tell their version of the
occupation. So-called general witnesses testified not to particular incidents in
controversy, as in an ordinary trial but, rather, to their interpretations of war-
related history, giving rise to the perception that the trial’s aim was primarily to
help unify France’s divided political identity. Ultimately, the trial did have an
impact on French wartime historical understanding but, as with the Eichmann
trial, not necessarily that which was intended. Barbie’s defense to charges of
crimes against humanity was to countercharge France with war crimes in Al-
giers, leading some to say that what began as a trial about collaboration in
Nazi persecution culminated in the worst sort of comparative genocide. Even
the private-party testimony seemed to support a universalist view of wartime
persecution popular among the French left. Ultimately, the historical account
elaborated in the Barbie trial appeared to subvert the state’s broader political
purposes in favor of a narrower partisan message.23

These instances reveal the potential for politicization in the use of trials to
construct transitional historical understanding. The problem is responding to
crimes perpetrated in a political context through juridical means that are explic-
itly designed to establish one official account in a sea of contested histories.
This limitation has tended to work against the use of trials for historical pro-
duction. As previously discussed, the typical response is a somewhat limited
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criminal process that fails to fully individuate responsibility but that, neverthe-
less, establishes a public record. The “limited” criminal sanction advances in-
vestigation and documentation purposes, as it implies a formal criminal investi-
gation by a presumably neutral judiciary at the highest legal of evidentiary
standards in the law. Even when there is little or no attribution of individual
responsibility, the limited sanction can, nevertheless, advance a historical
record and the construction of public shareable knowledge about past repres-
sion. The limited sanction advances the criminal law’s epistemic purposes.
Moreover, where constructed in the juridical context, knowledge can be liberat-
ing: when the trials symbolically isolate individual wrongdoing, the larger soci-
ety is redeemed.

Disappearance and Representation

Repressive periods are commonly seen as gaps in a state’s historical time; the
sense of such a break was most pronounced in Latin America following
military rule and the continent-wide policy of disappearance. Transitions in
the Americas followed decades of military dictatorship and brutal repression,
involving widespread abductions, detention, torture, and disappearances, all
carried out in the name of “national security” and in absolute secrecy. Revela-
tions about the past that emerged in the transition reveal the depths of a
state’s criminality whose very hallmark is “impunity.” Though Latin American
disappearances appear to redefine impunity, the disappearance policies—
for example, of Argentina—built on the World War 11 Fascist “night and fog”
policy of detaining and secreting away victims “without a trace,” implemented
by the National Socialists to destroy their political enemies and to instill terror
in the population.

Consider what it means if the victim’s body in a crime disappears—
perhaps the crime never happened? Disappearances meant the ultimate evi-
dence of the crime, the victim’s body, was missing.24 Michel Foucault con-
ceived of “the body [as] . . . directly involved in a political field; power rela-
tions have an immediate hold upon it; they invest it, mark it, train it, torture
it.”25 Adding to these forms of social control, the repression in 1970s Latin
America revealed a singularly coercive state power—to make the body disap-
pear, making citizens vanish, rendering them desaparecidos. During Ar-
gentina’s military rule, more than 10,000 persons were abducted, detained, and
tortured, vanishing without a trace. Like the secrecy of the abduction and de-
tention, the victim’s ultimate disappearance is endemic to the “impunity
crime.” Every step of the military’s process—kidnapping, detention, and tor-
ture, culminating in murder—is denied by the disappearances. As long as citi-
zens remain disappeared, the military has triumphed, preserving its power
hold. The disappearance of the citizen displays a perversely cruel and absolute
sovereignty.

When freedom returned, in a striking response, in the undoing associated
with transition, the disappeared victims became the symbols of the dictator-
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ship. The disappeared were the hapless victims; disappeared, too, was the
body politic that had seemingly vanished in the vise of military repression; and
disappeared was the state that had ceased to be. It was in the nature of the
disappearance that the crime was indeterminate. Should the state fail to ex-
plain the victims’ fates and whereabouts, was the wrong potentially ongoing
and never ending? Thus, it was the disappearances that squarely raised the
question of ongoing liability for the successor regime. At stake was an agoniz-
ing choice between justice and impunity, between punishing the military or
seemingly endlessly reliving the past. Would the fragile balance of power and
inability to punish the military mean depriving victims and survivors of any
criminal investigation of their cases? Would failure to punish be tantamount
to not even knowing the wrongs committed under the prior regime and to the
state’s continuing complicity in the perpetration of the disappearance policy?

The agonizing question confronted by countries moving away from brutal
rule was how to deal with the historical gap implied by the state impunity that
characterizes repressive rule in modern times. How to respond to the gap cre-
ated by disappearance policy? How to establish what happened to the massive
numbers of disappeared and dead characteristic of administrative murder and
the modern security apparatus, and how to report such atrocities? The limited
use of trials suggested that the sheer magnitude of the wrongs defies the ca-
pacity of the criminal justice system. By the same token, the popular response
to the disappearances indicates the development of a new form: the bureau-
cratic response to bureaucratic murder.

How to establish the crime of “impunity”?> How to prove what happened
under repressive rule, when disappearances meant vanished victims, terrorized
witnesses, and complete governmental cover-up? The problem of proof leads to
the advent of the so-called truth commissions.26 The scope of a truth commis-
sion’s investigation lends itself to establishing the facts of bureaucratic mass
murder, with its overwhelming scale of violence, of incidents often numbering
in the tens of thousands. The commission of inquiry thus emerges as the lead-
ing mechanism elaborated to cope with the evil of the modern repressive state,
since bureaucratic murder calls for its institutional counterpart, a response that
can capture massive and systemic persecution policy.

When the survivors and representatives of the disappeared demanded that
the successor regime disclose the truth about what happened under junta
rule, their demand spurred the creation of a commission of inquiry. The man-
date of the National Commission on the Disappeared (CONADEP) was to es-
tablish the truth about the fate of the disappeared and the repression, leaving
open the question of what remedies might follow. Though victims’ groups had
petitioned for a governmental commission, the CONADEP was a political
compromise, only semigovernmental. Lacking criminal powers, the commis-
sion was more a fact-finding than an investigatory body; its mandate was to re-
port what happened under military rule. After nine months, a voluminous re-
port identified the disappeared, who were presumed dead, and documented
the systematic nature of junta repression. Though the report named the disap-
peared, controversially, it failed to name the perpetrators. Responsibility was
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attributed, however, to the various branches of the military junta, and this at-
tribution of responsibility later became the basis of criminal proceedings
brought against the military commanders.27

Truth commissions as a response to past military persecution spread
quickly to other countries. Wherever states made delicate transitions out of
brutal military rule and eschewed the prior regime’s punishment, the burning
question was whether past wrongs would simply be forgotten. The truth com-
mission emerged as impunity’s antidote and amnesty’s analogue. Through-
out the Americas—in Argentina, Chile, El Salvador, Honduras, Haiti, and
Guatemala—wherever the violence was massive in relation to the population,
making dim the possibility of criminal retribution, the truth commission be-
came a central mechanism of political transition.28 As it sought to implement
liberalizing political change in Chile, the successor regime’s response to prior
repressive military rule was the historical inquiry of the National Commission
on Truth and Reconciliation.2° The investigation, confined to establishing the
facts about those lost in the military’s disappearance policy, concluded that the
policy affected thousands of citizens. When the bloody civil war ended in El
Salvador, after about a decade, with 75,000 killed and thousands displaced, the
final peace accords stipulated the creation of an international “truth commis-
sion” to investigate past abuses. Emerging after protracted conflict, and a cre-
ation of the peace accords, the commission’s mandate was to document “seri-
ous abuses” committed by both pro- and anti-government forces throughout
the prolonged civil war.30 For the first time since the post—World War II tran-
sitions, impartial investigation of a nation’s abuses would be carried out by an
outside international body. Similarly, the truce in Guatemala, following a
thirty-six-year war, which had resulted in the deaths and disappearance of
hundreds of thousands of people, was established on the promise of establish-
ing the truth.3! The Commission on Historical Clarification found sustained
racial persecution and even genocide. In Honduras, after more than a decade
of disappearances, a Commission for the Protection of Human Rights was es-
tablished in 1992 to investigate. The commission’s 1994 report made findings of
close to two hundred cases of disappearances and named several members of
the army high command as perpetrators.32 In Haiti, the National Commission
on Truth and Justice was created in 1995 to establish the truth about the most
serious violations of human rights perpetrated between 1991 and 1994 domesti-
cally and abroad and to help in the reconciliation of all Haitians.33

As in the Americas, in Africa, after repressive rule, in the context of fragile
fledgling democracies, commissions were created in Uganda, Chad, and post-
apartheid South Africa.3* Uganda created an investigatory commission in
1986, after more than two decades of brutality under the despotic Idi Amin and
Milton Obote regimes, which took the lives of close to one million people.
Affinities in historical and criminal accountability appear in the truth commis-
sions” meticulous investigation and documentation of contested incidents, as
well as in the extent to which the reports attribute individual responsibility.
Thus, in Chad, after the 1990 overthrow of the Habré regime, under the advice
of international organizations, a commission of inquiry was appointed to in-
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vestigate and report on the atrocities committed during prior rule. It con-
cluded that about 40,000 people had been tortured and executed by the Habré
security apparatus. The documentary report approximated the recording and
stigmatizing impact of the criminal sanction: Individual offenders were identi-
fied, and perpetrators’ photographs were even included in the report.33

The turn to administrative inquiries in lieu of punishment was also true of
postapartheid South Africa. South Africa’s Truth and Reconciliation Commis-
sion’s inquiries into apartheid were agreed to pursuant to the determination to
pursue a nonretributive policy. Amnesties were to be exchanged for coopera-
tion in the truth commission processes.3¢ The multivolume report of the
Commission on Truth and Reconcilation addresses “the commission of gross
violations of human rights on all sides of the conflict,” as well as the larger his-
tory and institutional and social structures of the apartheid system. In a highly
divided society, the truth was to establish a basis for reconciliation.

When political impetus for an official investigation was lacking, the con-
struction of collective memory and the investigation and documentation of
past repression were taken up by the civil society’s nongovernmental organiza-
tions, such as churches. The community that suffered perhaps the greatest
number of unsolved disappearances on the continent was the Mayan commu-
nity of Guatemala. Before the end of the three-decade-old war, the task of in-
vestigation was taken up by a church organization, the REHMI Oficina de
Derechos Humanos del Arzobispado (Archbishop Office of Human Rights, or
ODHA). Its unofficial report, with the mandate to pursue the “restoration of
historical memory” based on victims’ confessions, was to be integrated in the
official report that appeared likely as a result of the settling of the war.37 These
unofficial findings of racial persecutions would rock the country, only to be
subsequently confirmed by the official report, “The Memory of Silence.” Like-
wise, elsewhere on the continent in countries where military rule ended with-
out clear political transition, as in Brazil, or following difficult negotiations, as
in Uruguay, governmental investigation was out of the question. In Brazil, in-
vestigating past wrongs was left to courageous clergy members, who wrote a
report entitled Never Again, based on files secretly removed from military con-
trol. To this day, the clergy report remains a rare record of the 1970s Brazilian
military repression and has been disseminated throughout the country.38
Though Brazil and Uruguay’s truth-tellings were unofficial, they emulate offi-
cial accounts on the continent, such as Argentina’s, conveying how even pri-
vate reporting will be perceived as social truth so long as it follows the authori-
tative transitional form. Both the Brazil and Uruguay reports appropriate the
features of the official governmental report. Entitled Nunca Mds, or Never
Again, both reports expressly follow Argentina’s first such report: in title, orga-
nization, scope of mandate to investigate what happened during prior rule,
and sources of evidence, deriving from official governmental sources. In this
way, even unofficial reports can be said to construct an “official” truth. Brazil's
report, drawn entirely from the government’s own files, though not a trial
record, amounted to a de facto confession of state wrongdoing, indeed, one
extracted by Brazil’s leading clergy members. And, because the Uruguayan re-
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pression was characterized by unlawful incarceration and torture (rather than
executions), there were survivors, so that former prisoners had the potential of
giving testimony as direct evidence in the historical record.3® By their very
names—Nunca Mds in Spanish is translated as “Never Again”—the Latin
American truth reports offer the promise of deterrence of future criminal
wrongdoing, generally considered the province of punishment.#9 Deterrence
of prospective wrongdoing is commonly a primary justification for punish-
ment; yet, in transitions such rule of law concerns are thought to be advanced
by alternative means—administrative inquiries. The popularity of such investi-
gations in countries forgoing criminal justice points to continuities in the
criminal and administrative forms in transition.

A Truth Commissioned: The Epistemology of the Official Truth

Consider what the transitional inquiries might tell us about how the offi-
cial truth is produced. The advent of the truth commission—not quite a tradi-
tional trial, but a quasi-official investigation—challenges our intuitions about
the nature and form of historical justice. As is elaborated further on, the epis-
temology of the transitional truth is closely tied to the truth commission’s ad-
ministrative structure, powers, and processes. Public knowledge about the
past is produced through elaborate processes of representation by perpetra-
tors, victims, and the broader society, grounding the historical inquiry with a
basis for social consensus. It is a truth that is publicly arrived at and legiti-
mated in nonadversarial processes that link up historical judgment with poten-
tial consensus. The truth commission mandates emerged as principled com-
promises on the transitional justice issue of “punishment or impunity.” Like
prosecution, the semigovernmental commissions are delegated powers by the
executive, ordinarily the source of prosecutorial power. While some truth com-
missions have broader investigative powers, such as subpoena power—for ex-
ample, South Africa’s Commission for Truth and Reconciliation—none has
full judicial powers. The construction of a plausible public truth depends on
other ratifying processes outside the government and emanating from the peo-
ple. Transitional truth that is socially acceptable is produced within a newly
democratic structure drawing from two sorts of narrators: the people and a
representative elite. Truth commissioners tend to be prominent citizens cho-
sen for their integrity, a moral elite. Moreover, as a body, the commission is
also expected to be politically balanced and neutral. The question of neutrality
is particularly important in transitions following civil war; thus, for example,
the problem of political neutrality posed in post—civil war El Salvador led to a
commission comprised of non-Salvadorans, foreigners outside the polarized
state. The same was largely true of Guatemala’s Historical Clarification Com-
mission. The recurring image is of the truth as somehow impartial, and there-
fore foreign.*!

What constitutes “the official story”? If the commissioners offer the moral
authority of voices of political dispassion and neutrality, victims conversely



82 Transitional Justice

offer the moral authority of the impassioned voices, of those who suffered
state horror firsthand and up close. The victims of prior oppression are the
historical inquiry’s primary source of evidence, the stewards of the nation’s
newfound history. Truth commissions depend on victims’ testimony, and it is
fulsome, as unlike a trial, lacking in challenging confrontation or cross-exami-
nation. Those who previously suffered most at the hands of the state become
its most credible witnesses and authoritative voices. When the victims’ testi-
mony is narrated by the commissioners’ quasi-state authors, it becomes a
shareable truth, a national story, and the basis of transitional consensus.

Social knowledge of the past is constructed through public processes.
These proceedings generate a democratizing truth that helps construct a sense
of societal consensus. The processes are also performative: they assume a pro-
foundly critical and transformative aesthetic—a ritual that inverts the prior re-
pression’s knowledge policy. While impunity reigned under repressive rule and
the military regimes were known for their cover-ups, by contrast, successor
regimes are known for their due process. The right to a hearing, a traditional
part of governmental administrative procedures, publicly affirms rights to po-
litical participation and individual dignity. The administrative inquiry depends
on citizens’ participation—encouraged by the state through strong incentives,
such as victims’ reparations and perpetrators’ immunity. South Africa offers an
example of incentive structure implicit in the administrative commission’s de-
pendence on testimonies and confessions conditioned on reparations and
amnesties. Further, beyond these incentives, the process of testifying is itself
thought to be cathartic. If the predecessor regime failed to protect its citizens
from violations of their security, under liberalizing rule, the opportunity for a
governmental hearing goes some way to restoring a small part of the prior dig-
nitary harm. The impact of victims’ testimony is heightened when the truth
commissions’ hearings are held at public sites of prior persecution. This public
process also goes some way to legitimating the new regime. Those previously
tortured and silenced now speak openly about their experiences under the re-
pression.*2 Survivors’ stories are compared and patterns of systematic abuses
revealed. Together with other evidence, these stories make up the official
truth. Testimony of victims and other witnesses is deftly reconstructed by
commissioners into a unified story of state repression. The official truth re-
ports constitute a distinctive form of narrative, and so it is not surprising that
the chairs of the truth commissions are often leading authors, such as Ernesto
Sabato, the chair of Argentina’s landmark CONADEP.

Transitional truth inquiries are mandated to establish “what happened”
under prior evil rule. Truth commission practices suggest adherence to a princi-
ple of documentation. The truth reports follow the literal style of official docu-
mentation. Consider by what standard of certainty the “official truth” is known.
American law emphasizes standards of proof as the defining characteristic dis-
tinguishing criminal and civil fact-finding. Yet, this notion of varying standards
of proof and accounts seems odd from the vantage point of truth in other legal
cultures. Thus, the truth in continental systems, by contrast, is a commonly uni-
tary understanding transcending the particular legal proceeding.#3 The transi-
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tional truth commissions’ hybrids of civil and criminal inquiry have attempted
to forge a similar unitary approach to the “truth.” Most commissions elide the
question of the appropriate evidentiary standard. When the question was ad-
dressed by El Salvador’s truth commission, it drew on the two-source rule, the
evidentiary standard generally employed by historians and journalists. The
minimum evidentiary standard, “sufficient evidence,” corresponded to a pre-
ponderance of the evidence, necessitating more than one source.*4

The truth reports are not generalized accounts but detailed documentary
records. The reports are a sea of details: they document the disappearance by
the street where the abduction occurred, the name of the detention center, the
nicknames of the torturers, the names of co-inmates, and the names of the wit-
nesses who testified.*> Every detail is recounted in bare fashion without literary
license. In plain, matter-of-fact language, the unbelievable is made believable.
The greater the detail, the stronger the counterweight to prior state silence. The
more precise the documentation, the less is left to interpretation and even to de-
nial. What is seen throughout transitional histories is that the official truth
must be known with precision. To know precisely is to close the gap on past
events that by their very horror and state sponsorship would otherwise be disbe-
lieved and forgotten. The official truth of state atrocities must, therefore, be es-
tablished by meticulous documentation, and the paradigm of official represen-
tation of the state atrocity is the literal account. Rituals of accountability invert
the practices of disappearances, dispelling the policies of “night and fog.” The
literal account responds to and limits the possibility of competing narratives.
The “report” has become the dominant way to chronicle stories of human rights
abuses and atrocities. What style there is might best be described as juridical.#¢

The Politics of Memory: Linking Historical
to Political Regimes

My dreams are like your vigils.
Jorge Luis Borges, A Personal Anthology

Making the truth “official” presumes a degree of democratic consensus; yet, in
transition, democratic processes are often not fully consolidated, with implica-
tions for the authority and legitimacy of transitional production of knowledge.
In transitional truth-telling, accordingly, there is a concerted attempt to make
historical and political accountability converge. Transitional truth regimes are
not autonomous but, rather, inextricably related to particular processes of cre-
ating knowledge, as well as to prior historical narratives. Consensus on the
history produced is predicated on the truth’s dissemination and acceptance in
the public sphere. From where does the official truth derive its power? Legal
processes of presentment and ratification display the stuff of authority and its
legitimation in newly democratized processes. Once completed, truth reports
are presented back to the governmental actor delegating the commission its
powers, generally the country’s executive.*” This dissemination was the se-
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quence in Chile; for example, following the Rettig Commission’s presentment
to the president, the report was presented to the country.#8 An analogous
process occurred in the Salvadoran international commission’s presentment to
the United Nations.*?

Public rituals of accountability are often accompanied by governmental
apology. Thus, for example, in postmilitary Chile, the president publicly pre-
sented the truth commission report’s key findings to the country, in a large
sports stadium. The very same stadium had been the site of state arrests and tor-
ture, illustrating once again that the critical rituals are inversions—cooptations
of the predecessor rituals of repression—which in the reenactment are infused
with new meaning. In his presentment, President Patricio Aylwin declared the
disappearances “executions” by “agents of the State,” formally recognized state
accountability and called for a societal apology.5© President Aylwin “assume[d]
the representation of the nation in order to, in its name, acknowledge account-
ability to the relatives of the victims.”5! The transitional apology offered a pub-
lic rehabilitation to victims, whose reputations had been attacked under the
prior regime, which had defamed them as “enemies of the state.” These repre-
sentations had societal consequences more profound than those associated
with ordinary defamation, underscoring affinities in historical and reparatory
justice. While by the executive apology the president assumed representative re-
sponsibility to victims on the nation’s behalf, he also affirmed the need for “ges-
tures of recognition of the suffering” throughout the nation.

Public representation of the truth, through executive presentment, offers
nuanced expressions of transitional political accountability and a striking illus-
tration of the dilemma of successor responsibility in the transition. When the
new truth regime is presented and the successor regime’s representative apolo-
gizes to the people on the nation’s behalf for acts committed under the prede-
cessor regime, what is implied is a certain continuity of the state and of the
rule of law. The transitional apology allows for the continuity of state responsi-
bility, even as it also affords discontinuity—a letting go of the past. Of course,
official apologies play a role in acknowledgment of governmental wrongdoing.
Executive apologies enable formal governmental acknowledgment of wrongdo-
ing, particularly in the sphere of international relations.52 While this has been
common practice at the level of states, transitional experiences show the ex-
tension of these practices internally of successor governments vis-a-vis their
citizens. As the culmination of the truth-telling, transitional apologies do
added work, related to constructing the shift in political regimes.

If the truth commissions’ mandate is to establish what happened during
past rule, fulfilling this mandate goes beyond amassing the facts. For what is
at stake is a contested national history. Accordingly, truth commissions, like
successor trials, are a forum of public historical accountability regarding con-
tested traumatic events, for transitions imply a displacement, or substitution,
of truth regimes. In the shifts out of military rule, the pivotal contested truth
goes to the very characterization of the violence of prior rule. In the standard
military account, the violence perpetrated was “war,” the disappeared were
“guerillas,” and repression was justified as the “war against subversion.” It is to
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these representations that transitional truth reports explicitly respond, substi-
tuting successors’ truth for the account of the prior regimes.53 Transforming
predecessor representations of state action is enabled through the devices of
what might be termed “categorization” and “emplotment” in the new succes-
sor narratives. Categorization and emplotment are devices deployed in transi-
tional narratives to recast and restructure the state’s legitimating stories that
justified its past. Constructing past state action as illegitimate requires report-
ing facts in ways highlighting the relevant distinctions, through the use of par-
allel or juxtaposed categories, in and against the context of the past repressive
rule. For example, Chile’s report is structured by categories of state action, dis-
tinguishing between victims of “political violence” and “human rights viola-
tions.”>* Representations of perpetrators’ and victims’ status and actions con-
stitute the elements for reconstructing the prior representations of the
wrongdoing. What happened under previous rule is represented in changed
categories of violence. Beyond the newfound facts is the renegotiation of the
representational language of political violence: “armed conflict,” “insurrec-
tion,” “political terrorism,” “crimes against humanity,” and “genocide.” Histori-
cal transformation occurs through the explicit re-presentation involving re-
categorization of the facts in controversy—in particular, the nature of and the
justification for the predecessor’s political violence. Thus, for example, in
the transitions out of military rule, the critical truths are those that strike at
the heart of the national security state and its doctrine. Successor reports
offer critical responses to predecessor military regimes’ claims in asserting that
governmental brutalities were not justified by national security doctrine in the
so-called wars against subversion, that those killed were not political terrorists
but ordinary citizens, and that disappearances were not justified by reasons of
security. When Argentina’s Nunca Mds report concludes by soberly observing
that fully one-fifth of the disappeared were students,>5 victims categorized as
“unarmed civilians,” these representations constitute a critical revisionism
forcing change, or transition, in the truth regimes. Such representations strike
at the heart of the prior regime’s justification of political violence. For this rea-
son, successor reports are largely devoted to identifying and categorizing vic-
tims systematically, with grave implications for the prior regime. Establishing
that victims were unarmed civilians, and not combatants, both refutes the pre-
decessor truth regime of the military’s claim of a war against terrorism and ac-
cordingly establishes that what happened under prior rule was systematic
state-sponsored persecution.

But the attempt to redraw the line of justifiable political violence is a deli-
cate enterprise, the risks of politicization many, and the line quite thin, particu-
larly so when the attempt is to distinguish between political and human rights
violence and when by way of juxtaposition within the same inquiry and report
that attempt means the risk of juridical and moral equivalence. The truth
regime that supports peace, the rule of law, and the political aims of the succes-
sor is not always historically just and hence may be unstable and short lived. It
is a truth for a particular politics.

This tension implicit in guarding historical transition, while in entrench-
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ing a transformed understanding of past violence, is seen in the post—civil war
transitions, in which historical accountability takes a distinct form: Settle-
ments, negotiated after civil war-like conflicts, rely on historical accountings
to advance the concededly political purposes of reconciliation. Bringing these
conflicts to an end often depends on express commitments to bilateral histori-
cal investigations, involving bipartisan representations of violence. Accord-
ingly, post—civil war commissions are often charged with mandates to create a
unitary historical account jointly representing both sides in the civil war. The
political agreement is to a historical representation of shared responsibility,
though the role of the state is dominant. It is these accounts that make most
clear the relation the truth regime bears to the political regime.

There are numerous illustrations of recent negotiated agreements ending
conflict throughout Central America and Africa. Civil wars in El Salvador and
Guatemala ended with agreements to a bilateral inquiry into regime and oppo-
sition violence culminating in a unitary report.>¢ Following civil war, the truth
commission’s conciliatory purposes were central to transition. In contempo-
rary post—civil war transitions, a twofold official inquiry report comprehending
military and opposition violence offers a form of historically based reconcilia-
tion. Thus, in El Salvador’s truth report, the account of the country’s civil war
is characterized in terms of “serious acts of violence” structured formally in
parallel sections, entitled: “Violence against Opponents by Agents of the
State,” and “Violence against Opponents by the Frente Farabundo Marti para
La Liberacion Nacional.” The balancing of state and opposition violence is
effected through the use of paradigm or exemplary cases. Guatemala’s Report
of the Commission for Historical Clarification refers to the country’s past as
“fraternal confrontation” perpetrated by the state security forces and the in-
surgency.5” Given the toll of the civil wars in countries like El Salvador and
Guatemala, the truth commissions’ mandate for reconciliation depended on
limited investigation of exemplary cases—within both camps. Thus, two kinds
of violence, state and opposition, are juxtaposed through parallel categories,
parallel titles, exemplary cases, all comprehended within the covers of one
truth report.>8 A balanced history is told, a narrative commissioned in support
of a political agreement.

A similar agreement became law in South Africa. Under the overarching
rubric of apartheid, the South African truth commission’s mandate was to
investigate the prior regime’s offenses, together with those of nonstate
actors.>® A question of moral equivalence is raised by South Africa’s Report
of the Truth and Reconciliation Commission. The focus of volume 2 is on per-
petrators. While the report begins with the exposition of the role of the state,
immediately juxtaposed against this part is a discussion of the “Liberation
Movements” and their role in abuses. Moreover, an even more complex equiva-
lence occurs in the truth processes. Perpetrators and victims are generally
characterized as equals; perpetrators are analogized to victims and, hence, on a
par:

The wicked and the innocent have often both been victims. . . . The fami-
lies of those unlawfully tortured, maimed or traumatised become more em-
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powered to discover the truth, the perpetrators become exposed to opportuni-
ties to obtain relief from the burden of a guilt. The country begins the long
and necessary process of healing the wounds of the past. . . .”60

The ethical and political implications of this sort of transitional narrative
are exemplified in Hannah Arendt’s “Report” of the major Nazi trial in Israel.6!
Arendt’s so-called trial report is an instance of relentless normative argument
through juxtaposition, most saliently, of Adolf Eichmann’s responsibility as
perpetrator against that of his victims. Indeed, it is this juxtaposition within
the same account, of Eichmann’s bureaucratic role against that of his victims
that is thought supportive of Arendt’s central claim of the “banality” of evil.

The risk of the politicization of transitional historical justice is illustrated
in the transitional truth reports. Whenever peace agreements precommit to
conjoining the investigation of state—with other—violence, a commission’s
agreement to a particular account seemingly runs the risk of being history’s
version of a “show” trial. The question that arises is, to what extent does the
preceding political agreement constrain the independence and even predeter-
mine the historical inquiry? Political representations run along a spectrum
of continuity and discontinuity, with attendant implications for the perception
of the possibility of liberalizing change. When the two sorts of violence are
conjoined, the representation is one of continuity, of a seeming relativization
of state wrongdoing, of the equation of the official repressive apparatus with
the political opposition. The joint process of investigating and reporting the
dual violence of government and opposition leads to the juxtaposition of the
acts of state and nonstate actors in parallel categories and introduces a contro-
versial comparison: Apposition of both sorts of violence in one document,
through the uses of parallel categories and exemplary cases, apparently con-
structs symmetric representations and even an equation of evils—a moral
equivalence.

The transitional narratives can be structured or “emplotted” in a variety of
ways so as to tell multiple stories. For example, the question is partly how broad
should be the historical lens brought to bear on the relevant inquiry. Against a
historical context that is longstanding, rather than immediate, the story told is
one of cyclical violence. When the historical accounting is organized in ways
that revive preexisting historical categories and judgments, the nature and
causes of the violence appear overdetermined and not to admit of change.¢2

The transitional commissions can also constitute other normative truth
regimes that are radically transformative. When the successor regime’s truth
report presents the prior repression in categories that explicitly respond to the
prior regime’s own accounts, this representation advances a “critical” re-
sponse. Transformative successor counteraccounts depend on the deployment
of juridical categories responding to those of the predecessor truth regimes.
The response to and refutation of the predecessor account of the repression
provides a form of historical accountability. Such historical accountability is
enabled by principles of documentation, representation, and entrenchment of
a successor account. Transforming the prior categorization, the reports seek to
expose the nature of the state’s wrongdoing. What the truth commissions’
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painstaking documentation achieves—seemingly against all odds—is an au-
thoritative counteraccount. Affinities emerge between historical and criminal
justice: Just as a trial concludes with the determination of the veracity of one
version of a contested event, so, too, the transitional truth inquiries culminate
with a similar determination.

Truth or Justice: Truth as Prelude to Justice?

Consider the role of historical narratives produced in periods of political trans-
formation. To what extent are the transitional truth-tellings a form of justice?
Or are they a prelude or an alternative to justice? To what extent is historical
accountability a goal in itself in transition, as opposed to a means to another
end? To what extent is the construction of truth performative, and to what ex-
tent instrumental? A key performative function of the construction of transi-
tional truth is the display of “reconciliation,” as truth commission hearings
bring victims and perpetrators together, through their testimonies, to partici-
pate in the state’s processes. Beyond victims’ testimony, commissions rely on
perpetrators’ confessions. Indeed, this is particularly true when the goal is rec-
onciliation. In bringing perpetrators and victims together to talk about their
experiences, the truth commission inquiries constitute a reenactment and a
shared testimonial about the past. When victims and perpetrators testify,
there is a self-purging and the possibility of personal change regarding the past
experience. Nevertheless, despite these processes’ cathartic function, there is
the latent potential of conflict between victims’ and perpetrators’ needs and
the interests of the state. Throughout transitions, victims have challenged
amnesty laws for greater control and vindication of their “rights” to knowl-
edge. Leading examples are the Mothers of the Plaza de Mayo in Argentina
and the Biko family in South Africa.63

Beyond this potential conflict, truth sets in motion other consequences.
Changes in interpretation offer justification for other political changes. Once
a new truth regime is established, it has further consequences as it sets the
standard for defining other claims. Accordingly, historical accountability sets
off a dynamic in the transition. When there is a newly constructed response, it
alters the political and legal landscape. Thus, “truth” is not an autonomous re-
sponse; reconstructing critical facts is inextricably tied up in other societal
practices. When the “truth” becomes known, when certain critical knowledge
is publicly recognized, the shared knowledge often sets in motion other legal
responses, such as sanctions against perpetrators, reparations for victims, and
institutional changes.

In some countries, exploration of the past began under a mandate to ex-
plore an open-ended inquiry. Truth is seen by some as a precursor phase that
leads to other legal processes, such as prosecution, whereas others see the
truth inquiries as a fully independent alternative to other responses. Thus, for
example, Nunca Mds, Argentina’s report, was just the first stage in the coun-
try’s project of dealing with its past. Whereas, generally speaking, “truth com-



Historical Justice 89

missions” do not reveal the names of individual offenders,64 in Argentina,
wherever there was a suspicion of wrongdoing, the commission turned its list
of names over to the courts, and the allegations would pave the way to indi-
vidual trials. Revelations of past wrongdoing had further consequences, lead-
ing to convictions. The transitional role of official investigations as a first-step
predicate to other remedies is analogous to ordinary times. Thus, for example,
in Canada and Australia, historical inquiries to investigate those states’ World
War Il-related role culminated in criminal prosecutions. In their aftermath,
events rarely stand still. Unless the truth inquiry is controlled a priori, it leads
in diverse directions, to trials, other sanctions, victims’ remedies, and struc-
tural changes.

Truth or justice? Again, truth inquiries have in some countries been consid-
ered not a prelude but an alternative to punishment.65 In contexts in which
punishment is not available or politically advisable, historical investigation
processes have been advocated as alternatives to punishment. Thus, for exam-
ple, in Chile, El Salvador, Guatemala, and South Africa, where retributive jus-
tice was eschewed, these tightly controlled inquiries, constrained from the start
by government-asserted purposes of reconciliation appeared to serve some of
the avowed state interests in pseudo-punishment. In the language of the
Chilean Truth and Reconciliation Report, the truth itself constitutes a “moral
conviction.”

There is often thought to be a trade-off between truth and justice. Yet,
as the earlier discussion of criminal justice reflects, construction of public
knowledge regarding repressive pasts takes varying forms, so that the choices
between criminal and historical inquiries turn out hardly to present a choice
between truth and justice. The question, instead, is what sort of “truth”?

The defining feature of truth regimes in transition relates to the extent of
the successor societies’ tolerance for multiple representations of the “truth.”
When transition is effected on the promise of the future reconciliation of a
factionalized society, the attempt is to cohere around a shared historical ac-
count. Historical consensus is tightly linked to building political consensus.
Thus, there is often an attempt to constrain other competing historical ac-
counts, and incentives are offered for victims and perpetrators to participate in
the official historical processes. Apologies offered and amnesties promised are
used to control counteraccounts that might subvert the official account,
which is illustrated in the contemporary inquiry in South Africa. Constraints
that are put on alternative accounts of the past constitute a form of “gag
rule.”66 Other sorts of gag rules regarding controversial state pasts appear in
the transitional constitutions of these periods, discussed later in this chapter.

Truth is not synonymous with justice; neither is it independent of justice.
Instead, it is better understood as a virtue of justice. So it is that there are
affinities between historical and other transitional forms of accountability,
all constructing various forms of collectively shared knowledge regarding the
past. Transitional histories advance epistemic and expressive purposes as-
sociated with the criminal sanction. A further affinity between historical and
criminal accountability is the attribution of individual responsibility for past
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wrongdoing. These affinities were evident in South Africa’s postapartheid
Commission for Truth and Reconciliation, where historical testimonial
processes were predicated on individual, case-by-case amnesties. As in a crim-
inal scheme, the individual confessions bore the hallmarks of punishment, as
there were individualized inquiries establishing wrongdoing, with findings
made public in formal ritualized processes. Exposure of perpetrators’ offenses
itself is an informal form of punishment, of “shaming,” subjecting perpetrators
to social censure and ostracism. This form of sanction risks the possibility of
limitless condemnation, ultimately threatening the rule of law.67

Another connection between historical and other forms of justice is that es-
tablishing past wrongdoing gives victims a form of reparation, as well as delin-
eates a line between regimes. Telling the victim’s story sets the record “straight”
on prior false allegations of political criminality, as, for example, in Latin Ameri-
can regimes, where many of the disappeared had been previously accused of
subversion. A similar rehabilitation of reputation played an important role in
Eastern Europe and Russia. Rehabilitation of political prisoners from the Stalin
era, numbering in the thousands, continues to be an important, ongoing func-
tion of human rights organizations there, primarily in the work of Memorial,
the organization established in the late 1980s to shed light on the political re-
pression. Setting the record straight for victims occurs in a number of ways,
through overturning of individual convictions, passage of legislation, present-
ment of truth reports in apologies, and publication of counteraccounts. What
emerges is the pervasive corrective aim distinguishing transitional historical
justice. Whether in making victims whole or in restoring peace and reconcilia-
tion to a divided society, the truth’s purpose in these cases is a story of eternal
return.

Historical justice’s virtues display affinities with other forms of transi-
tional justice in liberalization in its essentially corrective aim, evident in that
many of the truth reports go on to make recommendations of a structural na-
ture. For example, when El Salvador’s truth commission reported that respon-
sibility for grave human rights abuses lay in the country’s military high com-
mand, it went on to recommend purges of that body.68 When repressive rule
in many of the Latin American reports is attributed to the absence of an inde-
pendent judiciary, strengthened judicial institutions are frequently recom-
mended in the reports, as is deep change in the legal culture, particularly
concerning human rights.6® The transitional pursuit of accountability often
metamorphosizes into a more permanent institution, for example, Uganda’s
truth commission, which led to a permanent human rights office to investigate
abuses under the freely elected successor regime.”’® Something similar hap-
pened in Chile, whose Truth and Reconciliation Commission led to the estab-
lishment of the National Chilean Corporation of Reparation and Reconcilia-
tion, which also deals with new cases.7!

Finally, dissemination of the truth reports in successor societies attempts
to transform public opinion regarding state tyranny. Truth reports generally re-
veal a high level of past societal acceptance of state terror. Societal acquies-
cence, particularly in the elite, reflects that rights abuses were an acceptable
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cost of increased control over the opposition; and, in part, it was this attitude
that enabled the military’s repressive hold in the region.”2 If punishment ex-
presses what behavior a society is unwilling to tolerate, then many postmilitary
societies lack consensus about the unacceptability and, more specifically, the
criminality of the behavior of the dictatorship. Truth reports’ critical interpre-
tation of the predecessor regime, as through prosecutions, can break the si-
lence characterizing prior repressive rule.Societal tolerance for state repres-
sion may lessen over time.

Given the role of the truth commissions and attendant reports in trans-
forming societal attitudes toward state repression, how then does this transfor-
mation enable historical justice in the sense of accountability? How does the
official reports’ narrative style construct a sense of historical accountability? In
what sense is this historical justice? Though transitional truth reports gener-
ally disclaim a role in judgment,”3 such disclaimers can only refer to a narrow
view of judgment. For the form of the truth inquiries and reports, formal ritu-
als with their detailed indictments, share certain affinities with criminal in-
dictments. The reports might be said to offer a form of judgment in that their
account of history uses the language of law in responding to past individual
rights violations. The historical accounting is written in legal language, in
terms of status, rights, wrongs, duties, claims, and entitlements. When perpe-
trators are not individuated, as is often the case in the truth reports, the sub-
ject of the reports’ judgment is the society at large. This type of accounting is
more comprehensive than that of the criminal justice system. At the very least,
such truth accounts enable a broad sense of historical justice, if not in holding
perpetrators accountable, in rehabilitating and vindicating victims. Within
criminal justice, the accounting is, like adjudication itself, case by case,
whereas the administrative inquiries have the advantage of focusing the his-
torical lens more widely, better comprehending a state’s historical legacy, so-
cial structures, and policies, all relating to the question of responsibility for
wrongdoing. Within a broader historical inquiry, perpetrators and victims are
linked up again in the inquiry into the state’s persecutory policy.

Truth commission processes illuminate the historical response to a dis-
tinctive repressive rule and, more particularly, the relation of historical and po-
litical regimes. By offering critical responses to a predecessor regime’s histori-
cal, legal, and political representations of past repression, official truth reports
provide a form of accountability in the transition and respond to and delimit
the claim that all was political. In the truth commission processes, political
truth is constructed all at once, demonstrating how change in truth regimes
corresponds to change in political regimes. The express nature of the transi-
tional historical forms and processes reveals the often instrumental, and sig-
nificantly politicized, nature of these measures, politicized in the sense that
the relevant truth is that public knowledge needed to advance the particular
society’s transformation. In this perhaps most urgent of the transitional re-
sponses, a new story line is speedily produced; a “truth” is an overtly and ex-
plicitly political construction shaping the direction of the transition.

Let us return to the question with which the chapter begins: what is the
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nature and role of history in transitions? Transitions illuminate historical in-
quiry’s social frameworks. Although it is generally understood that present so-
cial and political frameworks affect the construction of collective memory,”# the
ordinary relation does not pertain in transition. The construction of collective
memory in times of radical transformation is distinguished by the sense in
which the relevant framework is transitional. Official truth processes, such as
the commissioned state histories, are expressly designed to advance a more de-
mocratic future. Here the histories’ transformative purpose, their forward-look-
ing political role in national reconciliation and liberalization, is evident. The
truth produced is a “workable” past for a changed future. Transitional histories
perform the twin functions of discounting and of reappropriating what was re-
pressed, even to the point of disappearance under prior rule. What remains is a
performative narrative of liberalization. It is a story that is liberalizing in the
context of the states’ political legacies.

Historical Justice in the Legacy of Totalitarianism

The fundamental pillar of the present totalitarian system is the exis-
tence of one central agent of all truth and all power, an institutional-
ized “rationale of history.”

In the post-totalitarian system, truth in the widest sense of the word
has a very special import, one unknown in other contexts. In this
system, truth plays a far greater (and, above all, a far different) role
as a factor of power, or as an outright political force. How does the
power of truth operate? How does truth as a factor of power work?
How can its power—as power—be realized?

Viclav Havel, Open Letters: Selected Writings, 19651990

Hegel remarks somewhere that all great world-historical facts and
personages occur, as it were, twice. He has forgotten to add: the first
time as tragedy, the second as farce.

Karl Marx, The Eighteenth Brumaire of Louis Bonaparte

The struggle of man against power is the struggle of memory against
forgetting.
Milan Kundera, The Book of Laughter and Forgetting

“Living within the truth” was the slogan of much of the opposition in its chal-
lenge to the Communist regime.”> Yet, after the political change, what exactly
would it mean to “live within the truth”? How to move from “living in the lie”
to an open society? Traditional dictatorships, such as the military in Latin
America, tended to wield power through the forces of secrecy, disappearance,
and impunity, to rule outside history. When this was the prior regime’s relation
of knowledge to power, the transitional response is to visibly construct a col-
lective historical account of the period. By contrast, after communism, official
truth-tellings have not been the common response. This response seems all
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wrong in the context of transition from totalitarian rule, in which official state
histories played an integral role in the repression. Marxist ideology of progres-
sive history rationalized the totalitarian state. Beyond the Berlin Wall, the
greatest symbol of totalitarian repression was the state security apparatus and
its methods of surveillance. What distinguished totalitarianism was the totality
of state power, including the totalizing attempt to control culture and history.
The totalitarian legacy involved the overtly political uses of state history.7¢ An
agonizing question, then, was what to do with the accumulated ancien régime
state histories? The word archive itself hints at its significance: “arche” mean-
ing “beginning,” as well as “government.” Nowhere is the archival link be-
tween government and its normative beginnings more evident than in transi-
tion.”” While after dictatorship there appeared to be consensus about the
value of exposure of the past history, in the post-Communist transitions, there
was no such consensus. With the regime’s collapse, the question arose of how
to deal with the legacy of these official state histories. After Communism, the
notion that official accountings were necessary to successful transition
seemed flatly wrong. In the legacy of repressive totalitarian rule, what would
an official transitional truth mean? Because of the legacy of totalitarianism’s
political uses of official history, the transitions out of Communism generally
eschewed official history making about the past repression.

The movement away from totalitarian rule has not witnessed the massive
historical investigations associated with the political shifts away from military
dictatorship. The meaning of transitional historical justice appears to be con-
tingent and peculiar to the regimes succeeding to Communist rule. While re-
pression under dictatorship in Latin America and elsewhere denoted disap-
pearances and uncertainty, under Communist rule, repression took another,
more material form, in the totality of state control over the construction of
historical events. This legacy affects the historical response in transition. In
the brooding omnipresence of the totalitarian regime’s documentation, in
which history, like virtually every other realm, belonged to the state, what
could freedom mean? In what sense was knowing history liberating? Whose
history? What knowledge?

While there was little interest in reconstituting an official history of the
protracted period under Communist rule, the transitional response is directed,
instead, to exposing the truth about critical political moments in the prior
repression and to gaining access to previously repressed history. The post-
totalitarian historical inquiries focus on clarifying the imposition of repressive
rule. Just this knowledge is anti-totalizing: As with postmilitary successor his-
tories, the post-Communist inquiries were intended to counter predecessor
representations of controversial historical moments. The meaning of transi-
tional historical justice is defined in the context of prior state history. To the
extent that they are responsive to prior state representations, such accountings
provide a form of critical judgment.

Historical accountability devolved on the state’s politically defining mo-
ments when the line between freedom and repression was drawn. In Russia,
the opening of the KGB and party achives would remain highly politicized.
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They played a role in the trial of the constitutionality of the Communist Party,
where access to the files enabled establishing the party’s unlawful action over
the years.”8 The heady politicization of the archives in Russia is also seen in
the absence of legislation; what guides access are presidential decrees trans-
ferring the materials from the archives of the party and the KGB to those of
the state.”® For the East European states making the transition out of totali-
tarian rule, the central question of historical justice was, Whose repression?
The period could be fairly understood as external occupation or as internally
imposed repression. The historical question has profound political and legal
ramifications. Throughout the region, the effort is to reconstruct the period’s
critical historical gaps and the ensuing political turning points relating to the
imposition of repressive Communist rule: for Hungary, the 1956 suppression of
the uprising; for Czechoslovakia, 1968 and 1989; and for Poland, 1981. Histori-
cal inquiry was intended to shed light on the cold war’s murky glitches.

In the former Czechoslavakia, there were at least two such defining mo-
ments: One was the crushing of the Prague spring. The full historical truth of
the invasion became the subject matter of the Czechoslovak Government
Commission for the Investigation of Events in 1967—70, made possible by the
collapse of Soviet control in the region, which freed state files from the coun-
tries involved in the August 1968 invasion. Set up in 1989, the commission
completed its work at the end of 1992, turning its documentation over to the
Institute of Modern History. Another puzzle concerned the 1989 so-called Vel-
vet Revolution. A related investigation concerned the events of November 17,
1989, and the government’s attempted repression. A special government inves-
tigation by the parliamentary “November 17 Commission” was launched,
which culminated in a report about the 1989 events, released at a special
televised session of the Federal Assembly. The commission’s report was read
before the Federal Assembly on March 22, 1991. This highly public and politi-
cized form of exposure led to “lustration”8 and epitomized the uses of knowl-
edge about the past as a purge, a policy discussed in chapter 5.

In Warsaw, the hope of political change was raised and extinguished on De-
cember 13, 1981. On that day, Poland’s then-political leader, General Wojciech
Jaruzelski imposed the martial law that crushed the opposition Solidarity move-
ment. After 1989, the historical moment became the subject of a specially con-
vened parliamentary (Sejm) Constitutional Accountability Commission.8!
While Poland had in large part eschewed a policy of retribution, the Parlia-
ment’s investigation into the events of December 1981 was a rare look back. The
burning question driving the historical investigation was, Who was responsible
for the repressive period known as “the internal invasion” of Poland, “we” or
“they”? To what extent was the country’s repression attributable to internal or
external responsibility? Whether external or not, to what extent was the nine-
teen-month crackdown on Solidarity justifiable to avoid a Soviet invasion? Was
it justified by necessity? Even in the absence of further criminal inquiry,
Jaruzelski’s regime would at least be held historically accountable.

October 31, 1956, the date of the violent suppression of the popular upris-
ing against dictatorship, was the turning point in Hungary. What drives transi-
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tional inquiry is the question of who was responsible for the suppression of
1956. The predecessor regime or the Soviets? We or they? The promise of an
independent history of the uprising was fanned by newfound access to Soviet
files. Nevertheless, ultimately, access to the archives did not much clarify and
certainly did not settle the question of historical accountability, such as
whether 1956 was an invitation to an occupation or a full-fledged invasion?82
There was enough to suggest cooperation and collusion between the Soviets
and the domestic Communist Party apparatus in the 1956 suppression. The re-
ports revealed that leaders of the Communist Hungarian Socialist Worker’s
Party and military commanders were responsible for the deaths of thousands
in the 1956 uprising.83 Though the investigation into the invasion began with
an inquiry into the foreign occupier (“they”), pursuant to an externalized con-
cept of responsibility, it ultimately led to a more internalized concept—and the
question, Who are “we?” This historical inquiry would lead to the pursuit of
criminal accountability discussed in chapter two of this book.

In unified Germany, as elsewhere in the region, historical inquiry began
with the question of national collective responsibility. Here, a more sweeping
historical inquiry was undertaken than anywhere else in the region. The Eppel-
man Parliamentary Commission, named after its chairman, a leading former
East German dissident, had a much broader mandate than other East European
commissions to explore not merely responsibility for the occupation but also the
broader reasons for the repression.8* The commission was charged with explor-
ing popular support for the Socialist Unity Party (SED) regime, even going as
far as to review the role of Ostpolitik—West Germany’s accommodationist poli-
cies in supporting the East German dictatorship.85 The focus of the investiga-
tion was the attribution of broad historical accountability, and then, as the in-
vestigations unfolded, they gave way to more individualized investigations of
collaboration and resistance. Both the Czech November 17 Commission and
Hungary’s 1956 inquiry sparked criminal investigations,3¢ and ended in wide-
spread administrative purging from political office.87 The truth of what had
happened in the country ultimately came down to tests (or trials) of political
loyalty—what one might regard as the truth of its subjects. These continuities
in the historical and administrative responses in the transition throughout the
region suggest that the critical law acts or promulgations are reconstructions of
truth and displays of collective knowledge that are inextricably connected with
political power and reconstruction of the political.

Historical Justice in Communism’s Shadow
Who controls the past controls the future; who controls the present
controls the past.

George Orwell, Nineteen Eighty-Four

To what extent should archives created under repressive rule be relied on in
transition as if they were in ordinary administration shifts in working democ-
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racies? Archives refers both to government records and to the place where they
are housed—the seat of government. So it is that in the transitions out of to-
talitarian rule, the control of state history became utterly conflated with the
control of political power. Truth inheres in the context of coerced ideological
control. In this context, what is the meaning of normative transformation?
This is the central question concerning the past state archives in the region.
The question of how to treat archival historical knowledge has become deeply
enmeshed in the politics of transition: The secrets of the political past are in-
extricably linked to control of the political future; historical inquiry quickly
gives way to the politics of exposure.

How to resolve the dilemma of the legacy of totalitarian state histories?
The most radical measure would be to destroy the files, as an auto-da-fé.s8
Burning the files would mean drawing a bright line between regimes. History
could begin again. Burning the files seemed justified by the sense that they
were at least in part unreliable and at worst ridden with lies. Protecting the old
state files gave the succeeding regimes enormous power to destroy individual
reputations thus perversely continuing the totalitarian legacy, while burning
the files seemed to forever ensure against history’s repeating itself.

Still, burning the files also seemed too radical. What if destroying the files
did not necessarily quell suspicions about past collaboration? Suspicions
could well persist, fueled by other sources. A more troubling consequence of
burning the state archives was that the record of a long period of national his-
tory would be destroyed. Ordinarily, administration shifts in democracies pre-
sume succession in the archives,8° precisely because state archives—like
other state property—are elements of national identity. The analogy to work-
ing democracies militated for continuity of the files and the opening of the old
archives. Indeed, such continuity seemed to be the hallmark of a rule-of-law
system. But was the analogy appropriate? Competing rule-of-law considera-
tions, instead, pointed toward discontinuity and breaking away from the old
archives. Consider the ethics of a successor regime’s relying on information
previously gathered coercively and surreptitiously by invasion of privacy or,
even worse, grave rights abuses. In established democracies, there are con-
straints in place on governmental information gathering, in part, relating to
the protection of individual reputation and dignity rights. In a liberal state,
there would be no space for archives such as those created in the post-totali-
tarian countries. Should the violations by its predecessor regime matter to the
successor? Arguably these concerns are less vital for a successor regime; how-
ever, when fact-finding was conducted under a prior repressive regime, by its
reliance on the prior regime’s records, the successor regime operates as if it is
an ordinary administration shift under continuous rule of law. Ongoing re-
liance on the ancien régime files complicates the consolidation of liberal rule.

At the same time, however, as the succession of the files poses a lingering
threat to the legitimacy of the regime, opening the ancien régime’s files
offers an appealing symbol of the open society. Close to a half century of
repressive state security militated for entirely open access. The alternative was
a Latin American—style “truth commission,” which would take control of the



Historical Justice 97

files. Yet, after Communist rule, the truth commissions that captured the
public imagination in transitions from military dictatorship had little or no
currency.

The varying transitional responses are not well explained in terms of the
prevailing realist perspective, for diverse state responses do not appear to turn
on a simple calculus of the balance of power. The question of whether there
are public inquiries is hardly explicable in terms of ordinary understandings
of political power. In the transition, knowledge and power are inextricably
connected, mutually constituted and constituting. The post-Communist bloc’s
pursuit of measures varying from those of other transitions is thus better ex-
plained by the social meaning of party, of ideology, and of the locus of control
of history and truth in that community. The construction of transitional his-
tories is shaped by historical and political legacies in the region. The con-
verse is also true; the present political context and culture affects the selective
nature of historical retrieval, as well as the form of the truth production
processes.

The former Communist bloc has struggled desperately to find its own way
to deal with the old archives’ terrible legacy. The question of what to do with
the state files sparked the greatest public debate in countries with the most re-
pressive security apparatus.