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Democratic Accountability and the Use of Force
in International Law

The spread of democracy to a majority of the world’s states and the legit-
imization of the use of force by multilateral institutions such as NATO
and the UN have been two key developments since the Second World
War. In the last decade these developments have become intertwined,
as multilateral forces moved from traditional peacekeeping to peace en-
forcement among warring parties. This book explores the experiences
of nine countries (Canada, France, Germany, India, Japan, Norway,
Russia, the United Kingdom, and the United States) in the deployment
of armed forces under the UN and NATO, asking who has been and
should be accountable to the citizens of these nations, and to the citizens
of states who are the object of deployments, for the decisions made in
such military actions. The authors conclude that national-level mecha-
nisms have been most important in ensuring democratic accountability
of national and international decision-makers.
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To Jake’s family and students, that his humanity
and scholarship may live on.
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Preface

Harold Jacobson died unexpectedly as we neared completion of this book,
but Jake and I had finished final drafts of the opening and closing chapters
and we had received all the other chapters and worked through them
together. So the work remains as it began, a joint effort, codirected and
coedited by the two of us.

This project had its origins in an on-going conversation that Jake and
I began in late 1995 about the role of international institutions after
the end of the Cold War. We both observed that the world had been
unprepared for the post-Cold War world, and that this lack of preparation
had handicapped the important institutions and powers in handling the
problems that emerged after 1991. Since there had been no concept of or
opportunity for post-war planning, as there had been during the First and
Second World Wars, there was no coherent vision of what the post-Cold
War world, including its international institutions, should look like.

We considered what questions demanded an answer, and concluded
that an important but not well-understood issue was how democracies
maintained accountability to their citizens when they acted under the
auspices of international institutions. As Americans, we thought of the
rallying cry of the American colonists against Westminster, “No taxation
without representation,” as capturing the right of citizens of democratic
countries to understand and to shape their country’s international obliga-
tions. The question seemed simple, but we soon discovered the complex-
ity of undertaking research in this area because of the academic tradition
of exploring international and national political and societal issues sepa-
rately. Nevertheless, we knew that we had to attempt the analysis because
the world’s democracies have the military power and responsibility to use
force under international auspices. They also have an obligation to their
citizens to make transparent decisions that conform to tenets of demo-
cratic accountability. We needed to understand how domestic politics
might be used to ensure the effective implementation of decisions made
by international institutions by strengthening national commitment to
those institutions and popular support for their decisions.

Xix



XX Preface

We began our discussion with an open and congenial international team
of authors in September 1998 at Airlie House in Warrenton, Virginia.
Our colleagues listened, considered, and brought their wisdom and
experience to refining and probing the questions that Jake and I posed
to them. We met again in Glen Cove (New York), Bermuda, and Bergen
(Norway). With each meeting, the project gained definition and depth.
Our colleagues whose disciplinary home is in international law com-
plemented our international relations and political science orientations;
our non-law colleagues added valuable insight into the political and
societal context in which law operates. We are grateful to all of
them.

We are grateful to the many individuals who took the time to talk
with us. They included officials at the headquarters of the North Atlantic
Treaty Organization (NATO) in Brussels, with whom we spoke soon after
the 1998 Activation Order that led to Operation Allied Force; the Sec-
retariat and delegation members at the United Nations headquarters in
New York; and academics, legislators, military officials, and policy mak-
ers in many of the countries included in this study. We benefited greatly
from their insights and perspectives. Since we agreed that all information
generated from the interviews would be used without attribution, we do
not list these individuals here by name.

We were fortunate to have a team of informal advisers who reviewed
materials as they developed and offered helpful suggestions and refine-
ments throughout the project. These included James Sutterlin (Yale
University), Oscar Schachter (Columbia University), José Alvarez
(Columbia University), Anne Julie Semb (Norwegian Institute of Inter-
national Studies), William Durch (Henry L. Stimson Center), Maurice
Copithorne (University of British Columbia), and Edwina Campbell
(Industrial College of the Armed Forces, National Defense University).
Special thanks are owed to Dr. Campbell, who provided invaluable com-
ments on various drafts of the book.

We are grateful to the American Society of International Law for its
sponsorship of this project, the latest in a long line of studies produced
under ASIL auspices that brought together a multinational and multidis-
ciplinary team to examine an issue of contemporary significance. From
Dayton to September 11, 2001, the course of this project seemed to span
the entire spectrum of modern conflict, from peacekeeping to war. This
gave the study an immediacy that reinforced the relevancy of its issues,
but also made their assessment somewhat harder. As editors, we were cog-
nizant that our discussion needed to stand the test of time, even though
we were studying a highly contemporary set of questions. The bulk of
the research and analysis was completed prior to September 11, 2001,



Preface xxi

but few changes were made as the premises and conclusions of the study
remain relevant to the post-September 11 world.

We wish to thank the staff of the American Society of International
Law, who provided research and administrative support, especially the
contributions of Jill Watson, Kuldip Singh Dosanjh, Sandra Liebel, Edra
London, and Trish Thomas. We also thank the Center for Political Stud-
ies at the University of Michigan for research and administrative support,
especially Laurie Pierson for her careful preparation of the manuscript.
The help of the Center’s director, William Zimmerman, and Barbara
Opal made it possible for me to finish the work that Jake and I began,
and I am grateful to both of them.

This project was an amiable and enriching intellectual experience,
thanks to our contributors, the Ford Foundation, which made our work
possible, and Cambridge University Press, especially its law senior com-
missioning editor, Finola O’Sullivan.

The project started as a conversation between two people and grew
to include scores who contributed to our understanding of accountabil-
ity, democracy, and international institutions. We hope that our collective
efforts offer a new approach to the complex interaction of national and in-
ternational institutions in providing accountability to citizens for actions
their countries take under international auspices. Jake and I concluded
on an optimistic and hopeful note that democracy, accountability, and
international institutions are not incompatible concepts, that a “mixed
system” of national and international accountability is in the process of
being crafted.

In Jake’s memory, my project colleagues and I dedicate this work to
his family and to his many students, in the hope and expectation that his
humanity and scholarship will live on.

Washington, DC CHARLOTTE KU

Disclaimer

The publisher has used its best endeavours to ensure that the URLs for
external websites referred to in this book are correct and active at the
time of going to press. However, the publisher has no responsibility for
the websites and can make no guarantee that a site will remain live or that
the content is or will remain appropriate.
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1 Broaching the issues

Charlotte Ku and Harold K. Facobson

The attacks on the World Trade Center in New York and the Pentagon
in the Washington, DC area on September 11, 2001 were a sobering re-
minder that the use of force to destroy is still very much a part of life. The
instruments of war may have changed and the field of battle been rede-
fined, but the use of force to change the existing political order cannot yet
be relegated to history. For the United States, September 11 was a further
reminder of one of the principal functions of government — protection of
its citizens. For the world, this event added the dimension of states waging
war against a non-state enemy. Applying traditional methods and means
to fighting a global but non-state threat and attack will engage lawyers,
analysts, and policy makers for some time.

International responses to September 11 showed how the world had
changed since 1941, the last time the United States was attacked from
abroad on its territory. In 2001, the United Nations Security Council
invoked Chapter VII and the North Atlantic Council took action under
Article 5 to authorize US measures to counter a threat to the peace and
restore stability to the North Atlantic area. The US government paid
close attention to the reactions, not only of its own citizens, but of a
diverse global public opinion, to the attacks and its response to them.
Almost immediately, officials around the world began to think about how
the United Nations could contribute to nation-building and post-conflict
reconstruction. All of these elements — non-state actors, global public
opinion, international institutions — will play major roles in the political
order of the early twenty-first century.

Since the end of the Second World War, states have sought to limit
their right to use military force unilaterally and to establish ways in which
military forces could be used for collective purposes under the auspices of
international institutions. This book is about both of these trends, but es-
pecially about a question that has largely been ignored in the literature on
using military forces under the auspices of international institutions: how
to ensure democratic accountability. The gap in the literature is striking,
because establishing and maintaining democratic accountability in the

3
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use of military forces has been a major aspect of the historical develop-
ment of modern democratic governments. When democracies unilater-
ally used their military forces in the twentieth century, for example, when
French forces were embroiled in Algeria and US forces were enmeshed
in Vietnam, accountability was an issue.

Establishing the monopoly of coercion was a crucial feature of the cre-
ation of modern states. Ensuring that there would be accountability to
citizens for the use of military forces was a central component of the
struggle to establish democratic forms of government. But now decisions
about the uses of military forces are made in international institutions
far from the representative structures that democratic governments have
relied upon to provide accountability. Giving international institutions
authority to deploy military forces is a matter that has historically pro-
voked heated debate in the United States and other democracies. How is
democratic accountability maintained in these cases?

The failure to examine issues of democratic accountability when mili-
tary forces are used under the auspices of international institutions may
stem from several sources. When plans to give international institutions
the authority to use military forces were first conceived, their advocates
thought that the threat to use force would deter potential aggressors,
or that peaceful settlement or sanctions would cause an aggressor to pull
back. They did not focus on issues arising out of the actual use of military
forces.

Traditionally, political theorists regarded democracy as a system of
governance within a state’s territorial limits, while international law as-
sumed that international problems were fundamentally different from
domestic ones and not susceptible to the same democratic processes and
institutions of governance. However, experience with the uses of military
forces under the auspices of international institutions since the Second
World War shows otherwise. Enhancing democratic accountability will
ultimately be crucial for the effective operation of international institu-
tions, because democracies are the major military powers of the early
twenty-first century.

The North Atlantic Treaty Organization (NATO)’s Operation Allied
Force in Kosovo in 1999 brought into sharp relief several fundamental
issues. What justifies intervention in an intra-state conflict? Is authoriza-
tion by the United Nations Security Council (UNSC) essential for general
acceptance of the legitimacy of the use of military forces? Is the autho-
rization of a body such as the North Atlantic Council (NAC) sufficient
for those countries taking part in the operation? How do non-NATO
members see such actions? When do national legislatures have to take
specific action to authorize participation of their country’s military forces
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in international operations? To whom are military commanders respon-
sible? What laws govern the conduct of military personnel participating
in such operations? What is the individual responsibility of officials who
make decisions about using military forces under the auspices of inter-
national institutions, and of military personnel who take part in interna-
tional operations? Practice in these areas has outpaced scholarly analysis
and understanding of the issues involved, especially with the prospect of
establishing an International Criminal Court following adoption of its
Statute in 1998. With the Statute’s entry into force in July 2002, the ICC
is expected to become operational in 2003.!

This book is a step toward filling this gap in the literature. It first spec-
ifies the problem, concentrating on the experience of nine democracies —
Canada, France, Germany, India, Japan, Norway, Russia, the United
Kingdom, and the United States. Each has some form of democratic
government, though all fall short of fully meeting abstract criteria for
democracy. The historic route taken by each country to establish demo-
cratic institutions has varied, and this is a factor in understanding the
requirements and operation of democratic accountability in each of the
nine cases. Russia is the most recent democracy of the nine.

All nine countries have contributed military forces to operations
conducted under the auspices of international institutions, although
Germany and Japan joined the ranks of contributing countries only in
the 1990s, and Japan’s contribution has been restricted. The participa-
tion of most or all of them is essential to any large-scale military operation
in the opening decades of the twenty-first century.

This chapter first explores the concept of democratic accountability,
and next examines how the founders of contemporary international insti-
tutions thought they would be involved in using military forces. Drawing
on the history of how international institutions actually have been in-
volved, a typology of uses of military forces is created. The issues of
democratic accountability that have arisen when military forces have been
used under the auspices of international institutions are discussed, and
these issues are grouped under broad headings. Using the typology of
military forces and the list of democratic accountability issues, a matrix
that provides a framework for analyzing the experiences of the nine coun-
tries is created, and it is demonstrated why these nine countries provide
a good sample for analyzing the issues. Finally, the detailed analyses that
follow are introduced.

1 See Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court, UN Doc. A/CONF. 183/10
(1998).
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Tenets of democracy: participation in decision-making
and accountability

Democracy is a term used to describe both a set of ideals and historical
and contemporary political systems. As an ideal, democracy involves two
basic principles, the rule of law and majority rule. The rule of law means
that political authority is exercised according to predetermined law.? In
the sense in which this term is used in this book, it is sometimes referred
to as constitutionalism, a principle designed to prevent the arbitrary and
capricious exercise of authority. Concern for the rule of law is especially
acute with respect to the use of coercive power. Majority rule is a prin-
ciple for decision-making. When there is disagreement about policy or
a course of action, the disagreement is settled by voting, and the votes
of the majority prevail.> Majority rule respects human equality. It may
be preferred as a principle for settling disagreements for this reason, or
simply because of the difficulty of gaining widespread acceptance for any
other principle.

Conflicts arise in the application of the two basic principles of democ-
racy. Rigid adherence to an unchanging rule of law can frustrate majority
rule. Ensuring that there are modalities for changing the basic constitu-
tional law is essential to successful democratic systems. At the same time,
because majority rule can conflict with the rule of law, democratic ideals
generally involve some limits on it — for instance, the protection of basic
human rights and minority views.

Starting with Aristotle, political theorists elaborated democratic ideals
and designed institutions to promote them. For 200 years, states have de-
veloped and tried to perfect such institutions. The modern movement to
achieve democratic ideals in governance dates at least from Magna Carta
(1215), and includes the Petition of Rights (1628), the United States Bill
of Rights (1789), and the French National Assembly’s Declaration of the
Rights of Man and Citizen (1789).

The movement to realize democratic ideals gained strength and mo-
mentum in the second half of the twentieth century, beginning with the
UN General Assembly’s adoption of the Universal Declaration of Human
Rights on December 10, 1948. The Declaration proclaims human equal-
ity and forbids discrimination. It includes the rights of freedom of infor-
mation, association, assembly, participation, speech, and movement. It
calls for periodic elections. It specifies civil rights that are to be protected.

2 Vernon Bogdanor (ed.), The Blackwell Encyclopaedia of Political Science (Oxford, Basil
Blackwell, 1991), pp. 547-8.
3 Ibid., pp. 350-1.
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The broad provisions of the Declaration were subsequently incorporated
into the legally binding International Covenants on Civil and Political
Rights and Economic and Social Rights, to which more than 140 states
were parties in 2001.

Beyond these UN instruments, democratic ideals were embodied in
a number of other important international documents after the Second
World War. They included the European Convention on Human Rights
and its Protocols, the 1975 Helsinki Final Act of the Conference on
Security and Cooperation in Europe (CSCE), the American Convention
on Human Rights, and the African Charter on Human and Peoples’
Rights. The Charter of Paris for a New Europe, adopted by the CSCE
in 1990, was an important step in the movement toward the realization
of democratic ideals. It contained an almost textbook-like definition of
democracy: “Democratic Government is based on the will of the people,
expressed regularly through free and fair elections. Democracy has as its
foundation respect for the human person and the rule of law.”*

Modern states embody a number of institutional variations that have
been developed to achieve democratic ideals. The institutions and prac-
tices of democracy are an evolving phenomenon, and all states fall short
of fully meeting democratic ideals. Only in the twentieth century did
they begin to allow all adults, regardless of gender, race, or financial
means, to participate in political life. Most modern polities involve large
numbers of individuals, and democratic participation is only possible
through representation. To ensure that representatives are responsive to
public wishes, they are chosen in periodic elections based on universal
adult suffrage. Elections are an important means to ensure democratic
accountability.

Although some states had some democratic characteristics for cen-
turies, the development of democratic governments is a product of the
twentieth century. The trend accelerated sharply with the fall of the Berlin
Wall in 1989 and the collapse of communism in the Soviet Union in 1991.
In 1987, there were fewer than 70 democratic states; by 2000, 120 states
had governments that by broad criteria could be called democratic.’ In
2000, democracies constituted almost 60 percent of the states in the
world, and included more than 60 percent of the world’s population. The
trend toward democracy was one of the most prominent developments
of the late twentieth century.

4 Cited in American Society of International Law (1991) 30 International Legal Mate-
rials 190.

5 Roger Kaplan (ed.), “The Comparative Survey of Freedom: 2000, Freedom around the
World” (2001) 28 Freedom Review 1.
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In June 2000, the foreign ministers of more than 100 democratic states
participated in the World Forum on Democracy, in Warsaw, Poland,
a non-governmental conference convened by Freedom House. In the
Warsaw Declaration, “Toward a Community of Democracies,” they ag-
reed to respect and uphold two core democratic principles of particular
relevance to this study:

e that the legislature be duly elected and transparent and accountable to
the people;

e that civilian, democratic control over the military be established and
preserved.®

The researchers of this study expect that the increase in the number
of democracies will broaden the use of domestic democratic procedures
in decisions to deploy and use military forces. This will, in turn, have an
effect on the way in which international institutions meet the demands
placed upon them to deal with threats to the peace, but also lead to de-
mands that they themselves become democratically accountable.

In all democratic states, elected representatives make policies that af-
fect individual lives. Formal arrangements for making these decisions
broadly divide into two types, parliamentary and presidential systems. In
the former, executive and legislative authority is fused, and while par-
liamentary assent is necessary for the adoption of laws, this frequently
is assured through disciplined political parties comprising the govern-
ment majority or coalition. In the latter, legislative assent is much more
problematic. In both types of systems, however, ultimate accountability
is assured through regular elections. Voters choose individuals or parties
on the basis of expectations about the decisions that they will make in
office, and they can remove from office those with whose decisions they
do not agree.

Efforts to realize democratic ideals have taken place primarily within
the context of territorially defined states and smaller political units, such
as municipalities. Political theorists have given relatively little thought
to the impact on democratic accountability when important state func-
tions are shared with international institutions. But ensuring that their
decision-making accords with democratic tenets becomes increasingly
important as international institutions gain authority. The legitimacy of
international decisions and their acceptance by the citizens of democratic
(and to some degree all) states depend on it.

The principle of the rule of law exists in international law, created
through treaties and custom, as domestic law is created through legislation

6 «“Final Warsaw Declaration: Toward a Community of Democracies,” Warsaw, Poland
(June 27, 2000) at the US Department of State’s website, www.state.gov/www/global.
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and practice. Determining whether individual, institutional, and state be-
havior is in accord with international law is no more problematic than
determining whether individual and collective behavior is in accord with
domestic law. In both systems, laws are not always followed, but violations
of the law do not imply that it does not exist.

Majority rule was, however, not a principle of classical international
law. Intergovernmental international institutions are associations of states.
Because of the doctrine of sovereign equality of states, decisions in such
international institutions historically required unanimity. Gradually, some
organizations, such as the European Union (EU), have introduced major-
ity voting for some decisions, but they remain the exception to the rule.
Most international institutions are still comprised of states, a sizeable
number of which are not democracies.

The historically undemocratic character of international relations and
international law exacerbates the task of realizing the tenet of majority
rule in international institutions. International law assumes that: (1) the
executive undertakes and manages a state’s international commitments;
(2) decisions that emerge from domestic democratic processes are not
acceptable reasons for failure to comply with international obligations;
and (3) the powers of a government “to bind a state for the future
seem to be virtually unlimited.”” When international institutions and
the law they generated were geared to coordinating state actions, with
limited direct effect on individual citizens, democratic accountability
concerns were minimal. As international law and institutions have broad-
ened and deepened their spheres of competence, and substantial member
state resources have been required to carry out their decisions, this has
changed.

To become democratic, international institutions will most likely re-
quire new concepts and experience with the implementation of those
concepts. As the research team explore the application of majority rule
to international institutions, we should not think only in terms of analo-
gies with political systems currently existing within states. Lessons drawn
from states’ experience may not be directly applicable to international
institutions.

The work of Robert A. Dahl may be particularly helpful in concep-
tualizing the issues facing international institutions. According to Dahl,
“a key characteristic of democracy is the continuing responsiveness of
the government to the preferences of its citizens, considered as political

7 James Crawford, “Democracy and International Law” (1994) 64 The British Yearbook of
International Law 118.
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equals.”® He identified five criteria® of a democratic polity:

Effective participation: All members must have equal and effective opportunities
for making their views known before a policy is adopted.

Voting equality: Every member must have an equal and effective opportunity to
vote, and all votes must be counted as equal.

Enlightened understanding: Each member must have equal and effective opportuni-
ties for learning about relevant alternative policies and their likely consequences.
Control of the agenda: Members must have the exclusive opportunity to decide
how and, if they choose, what matters are to be placed on the agenda; policies
are always open to change.

Inclusion of adults: Adult permanent residents exercise fully the rights implied by
the first four criteria.

It is relatively easy to apply Dahl’s criteria to decision-making within
small groups of people. Applying them to large populous states is more
complicated, because representative, rather than direct, democracy be-
comes involved and raises issues about the relationship between rep-
resentatives and constituents. Applying them to international institu-
tions is even more difficult. The criteria nevertheless provide guidelines
for evaluating the democratic accountability of institutions at all levels.
The task of this book is to see if these criteria are met when military
forces are used under the auspices of international institutions and, if so,
how well.

Dahl was pessimistic that international institutions can provide citi-
zens with opportunities for “political participation, influence, and control
roughly equivalent in effectiveness to those already existing in demo-
cratic countries.” He was also skeptical that citizens could become as
concerned and informed about decisions taken in international insti-
tutions as they are about those made by their own government. He
doubted that an appropriate scheme for representation could be created
that would give equal weight to each individual without creating a situa-
tion in which smaller democracies with particular interests and problems
would be constantly outvoted by more populous countries. In interna-
tional institutions, “bargaining, hierarchy, and markets determine the
outcomes. Except to ratify the results, democratic processes hardly play a
role.”10

8 Robert A. Dahl, Polyarchy: Participation and Opposition (New Haven, CT, Yale University
Press, 1971), p. 1.

° Robert A. Dahl, On Democracy (New Haven, CT, Yale University Press, 1998), pp. 37-8.

10 Ibid., p. 115; also Robert A. Dahl, “Can International Organizations be Democratic? A
Skeptic’s View,” in Ian Shapiro and Casiano Hacker-Cordon (eds.), Democracy’s Edges
(Cambridge, Cambridge University Press, 1999), pp. 19-36.
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Not all democratic theorists are as pessimistic as Dahl. Some argue that
the growth and increasing influence of non-governmental organizations
(NGOs) and transnational associations and movements have infused ele-
ments of democracy into international negotiations and institutions. They
suggest that the role of NGOs should be enhanced to make international
institutions more democratic.

David Held is one democratic theorist who acknowledges that existing
international institutions fall short of meeting democratic criteria, but he
is hopeful that “cosmopolitan democracy” can be established through the
transformation of these institutions.!! Held would: “Seek the creation of
an effective transnational legislative and executive, at regional and global
levels, bound by and operating within the terms of the basic democratic
law.”!?2 He would make international institutions more transparent, ex-
tensively use referenda, and create an assembly of democratic nations as
an adjunct to the UN General Assembly. Held’s is a program of reform,
however, not a description of existing institutions.

Most analysts agree with Robert O. Keohane’s assessment that a
“democratic deficit” exists in many important contemporary interna-
tional institutions.!> A significant literature has developed about the
“democratic deficit” in the European Union and how to deal with it.!4
Since the EU may become a federal state, suggested reforms often resem-
ble institutions and procedures within such states as the Federal Republic
of Germany.

Global and regional intergovernmental institutions are significantly
different from the EU. Universal-membership international institutions
such as the UN include important states that do not have democratic
governments, but whose cooperation is essential to solving global prob-
lems. The world has not yet discovered how to ensure that decisions made
under international auspices incorporate tenets of accountability applied
within democratic states.

11 See Daniele Archibugi and David Held (eds.), Cosmopolitan Democracy: An Agenda for
a New World Order (Cambridge, MA, Polity Press, 1995); David Held, Democracy and
the Global Order: From the Modern State to Cosmopolitan Governance (Stanford, Stanford
University Press, 1995); and David Held, “The Transformation of Political Community:
Rethinking Democracy in the Context of Globalization” in Shapiro and Hacker-Cordon
(eds.), Democracy’s Edges, pp. 113-26.

12 Held, Democracy and the Global Order, p. 272.

Robert O. Keohane, “International Institutions: Can Interdependence Work?” (1998)

110 Foreign Policy 82-96.

See Eric Stein, “International Integration and Democracy: No Love at First Sight”

(2001) 95(3) American Fournal of International Law 489-534 and Joseph Weiler, The

Constitution of Europe: Do the New Clothes have an Emperor? And Other Essays on European

Integration (Cambridge, Cambridge University Press, 1999).
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The case studies in this book explore the experiences of nine democ-
racies that have used military forces to implement the decisions of inter-
national institutions. The analyses focus on democratic accountability,
domestically and internationally. Have existing practices been modified?
Are new practices being developed? Do changes and developments in
practices weaken or strengthen democratic accountability measured as
“continuing responsiveness” to the preferences of citizens? What steps are
needed to enhance democratic accountability? Answers to these questions
require a three-fold analysis of decision-making: in international institu-
tions, in national institutions, and at the nexus of the two.

Effectiveness and decision-making are closely related. Unless there is
popular support for the use of military forces under the auspices of in-
ternational institutions, democracies are unlikely to provide adequate
resources for a sufficient length of time to accomplish collective goals.
Such support in democracies is linked to citizens’ belief that decisions
have been taken in ways that accord with democratic accountability. This
need not imply that the UN establish a directly elected assembly. It does
imply the dissemination of clear information about the purposes of a pro-
posed action, ample opportunity for debate, and procedures that make
officials who participate in decision-making on the use of force and its
implementation accountable.

In all political systems, decisions to deploy and use military forces are
among the most important that can be taken. Democracies have gone
to great lengths to ensure democratic accountability in such decisions.
National constitutions frequently contain special provisions specifying
how and by whom they are to be made.

In the closing decades of the twentieth century, there was a general
trend “toward subordinating war powers to constitutional control,” in-
cluding “greater parliamentary control over the decision to introduce
troops into situations of actual or potential hostilities.”!> But constitu-
tional provisions provide only a framework for establishing democratic
accountability. Each political culture has its own issues affecting demo-
cratic accountability with respect to the use of military forces. Citizens
of democracies want to understand and approve the purposes for which
their military forces are being used.!®

How do trends toward democratization within states, basic consti-
tutional understandings about the use of military forces, and national

15 1 ori Fisler Damrosch, “Is There a General Trend in Constitutional Democracies
toward Parliamentary Control over War-and-peace Decisions?” (1996) American Society
of International Law, Proceedings of the 90th Annual Meeting 36—40.

16 See John Mueller, Retreat from Doomsday: The Obsolescence of Major War (New York, Basic
Books, 1989).



Introduction: broaching the issues 13

political debates and developments affect efforts to use military forces
under international auspices? The book’s answer begins with the history
of efforts to limit (or prohibit) states’ unilateral use of force, and to shift
the monopoly of coercion to international institutions.

Using military forces under the auspices of international
institutions: from proposals to practices

Twentieth-century statesmen sought to establish an international institu-
tional framework that would centralize decision-making about the use of
force, create a system for the pacific settlement of disputes, and establish
a pool of military forces available to thwart actions that violated an agreed
status quo. From the Covenant of the League of Nations (1919) through
the Kellogg-Briand Pact (1928) and the United Nations Charter (1945),
states worked to fashion an international legal and institutional system to
achieve these goals.

These efforts were shaped by the doctrine of collective security, in-
tended to replace the classical balance of power’s unilateral state action
and ad hoc alliances. States would instead find security in their member-
ship in a universal organization. Woodrow Wilson argued that: “There
must now be, not a balance of power, not one powerful group of nations
set off against another, but a single overwhelming group of nations who
shall be the trustee of the peace of the world.”!”

The doctrine of collective security drew on peace plans advocated
since the formation of the Westphalian state system in the seventeenth
century,!'® for the combined force of all states to thwart the unlawful use
of force. Wilson and other advocates of collective security were chiefly
concerned with preventing cross-border attacks on the political indepen-
dence and territorial integrity of states. More recently, states have begun
to expand the bases for using combined force to address other violations
of international law, such as those against human rights.

A collective security system assumes that states that have committed
themselves to use military forces will do so automatically in specific sit-
uations without further domestic debate. The executive of the state will
participate in the international collective decision-making process, but

17 Woodrow Wilson, War and Peace (ed. by Ray Stanard Baker and William E. Dodd),
(8 vols., New York, Harper and Brothers, 1927), vol. I, p. 343.

18 Such peace plans included those of Jeremy Bentham, A Plan for an Universal and Perpet-
ual Peace, 1789; Immanuel Kant, Eternal Peace and Other International Essays (trans. by
W. Hastie) (Boston, MA, The World Peace Foundation, 1914); and Jean-Jacques
Rousseau, A Lasting Peace through the Federation of Europe and the State of War (trans.
by C. E. Vaughan) (London, Constable, 1917).



14 Charlotte Ku and Harold K. Facobson

the basic decision will be the determination by an international institu-
tion that a state’s action constituted aggression or a threat to the peace,
warranting a collective response.

There is thus an inherent tension between the expectations of collec-
tive security and the demand for democratic accountability with respect
to decisions to deploy and use military forces. It was reflected in the do-
mestic political debates required in the United States to gain legislative
and public support for the security systems provided for in the League
of Nations Covenant and UN Charter. The tension has been evident
whenever international institutions have been called upon to take action
involving military forces.

The League of Nations

While neither the UN Charter nor the League of Nations Covenant em-
bodied a pure collective security system, both were steps in that direction.
The essential provision in the League of Nations Covenant was Article 10,
which stated:

The Members of the League undertake to respect and preserve as against exter-
nal aggression the territorial integrity and existing political independence of all
Members of the League. In case of any such aggression or in case of any threat
or danger of such aggression the Council shall advise upon the means by which
this obligation shall be fulfilled.

Wilson and other proponents hoped that the threat of concerted action
in Article 10 would provide the necessary protection for small powers
against the ambitions of the large ones.

The US president had wanted a stronger, automatic commitment, but
other major powers, including the United Kingdom and France, were
opposed. British Prime Minister David Lloyd George realized that:

The probable effect of including in the constitution of the League of Nations
obligations to go to war in certain stated conditions will be to make it impossible
for any nation to join the League, for no nation will commit itself in such a
vital manner except by the free decision of its own Government and of its own
Parliament, and no Government and no Parliament can come to such a decision
except after an examination of the facts at the time when the decision has to be
made. The attempt to impose obligations of this kind. .. will either end in their
being nugatory or in the destruction of the League itself. The thing that really
matters is that the nations should remain in continuous consultation under a
system which enables them to come to prompt decisions on world problems as
they arise from day to day.'®

19 Cited in Kalevi J. Holsti, Peace and War: Armed Conflicts and International Order 1648—
1989 (Cambridge, Cambridge University Press, 1991), p. 195.
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As Secretary of State Robert Lansing had warned it might, even the
commitment in Article 10 proved to be too strong for many in the US
Senate. Led by Henry Cabot Lodge, the Senate sought to add a reserva-
tion to the United States’ ratification of the Versailles Treaty (containing
the Covenant) that required prior congressional approval for the deploy-
ment of US military forces. Wilson adamantly opposed any reservation to
the Covenant, and asked his supporters in the Senate not to compromise.
As aresult, the Senate failed to give its advice and consent to the Versailles
Treaty and the United States did not join the League of Nations.2°

The tension between trying to provide a virtually automatic use of mil-
itary forces for collective purposes and maintaining democratic account-
ability within states was evident even at this early stage. The United States
objected to any obligation to commit US forces without an opportunity
for congressional debate. There is a continuing question whether any
US president can delegate powers entrusted to him through a constitu-
tional grant of authority,?! as Michael Glennon discusses in chapter 14.

To deter military aggression, collective security postulated that the use
of military forces under international auspices would be automatic and
swift. If governments and legislatures insisted on the right to authorize
(or deny), case by case, the use of their forces, then the commitment
would be neither swift nor automatic. In fact, the League’s failure to react
effectively to the invasions of Manchuria and Ethiopia discredited it, and
after the Second World War, it was replaced by a new security system.??

The United Nations

The United Nations Charter went further than the Covenant in estab-
lishing a system of collective security. It was designed to correct per-
ceived weaknesses of the League system and did so in two ways. First,
the Charter concentrated decision-making on action to counter threats
to the peace in the Security Council. Secondly, it provided the means to
carry out the Council’s decisions.

Article 2(4) of the Charter requires members to “refrain. .. from the
threat or use of force against the territorial integrity or political indepen-
dence of any state.” To support this requirement, the Charter provided

20 The treaty failed to win the necessary two-thirds majority, with forty-nine senators for
approval and thirty-five against. Wilson’s supporters who refused to accept any reserva-
tions cast twenty-three of the thirty-five votes. F. P. Walters, A History of the League of
Nations (London, Oxford University Press, 1952), p. 71.

2l Thomas M. Franck, The Tethered Presidency: Congressional Restraints on Executive Power
(New York, New York University Press, 1981).

22 Townsend Hoopes and Douglas Brinkley, FDR and the Creation of the UN (New Haven,
CT, Yale University Press, 1997) and Walters, History of the League of Nations.
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in Chapter VI for the peaceful settlement of disputes, and in Chapter VII
a system for taking collective action in the event that disputes were not
settled peacefully. A finding by the Security Council under Article 39,
Chapter VII, that there was a “threat to the peace, breach of the peace,
or act of aggression” would trigger this system. Upon such a finding, the
Council “shall make recommendations or decide what measures shall
be taken.” If it decides to use military force, Article 42 authorizes it to
“Take such action by air, sea, or land forces as may be necessary to main-
tain or restore international peace and security. Such action may include
demonstrations, blockade, and other operations by air, sea, or land forces
of Members of the United Nations.”

Article 43 provided for special agreements between member states and
the Security Council, by which members would make available “armed
forces, assistance, and facilities, including rights of passage.” These agree-
ments were to have the advantage of defining, from the point of view of
member states, the limits of their obligation to provide such assistance,
and, from the point of view of the Council, the forces and facilities at
its disposal for discharging its “primary responsibility,” under Article 24,
“for the maintenance of international peace and security.”

The UN Charter in Article 23 designated five states — China, France,
the Soviet Union, the United Kingdom, and the United States — as per-
manent members of the Security Council, giving them special status and
responsibility within the organ charged with maintaining peace and se-
curity. A Military Staff Committee (Article 47), consisting of the chiefs
of staff of the permanent members, or their representatives, was to advise
the Council “on all questions relating to [its] military requirements for
the maintenance of international peace and security,” and “be respon-
sible under the [UNSC] for the strategic direction of any armed forces
placed at [its] disposal.”

Had the United States ratified an Article 43 agreement “in accordance
with [its] constitutional processes,” as Article 43 specified, it would have
satisfied tenets of democratic accountability with respect to the use of
military forces made available under that agreement. The United Nations
Participation Act (UNPA) of 1945 explicitly accepted this interpretation
for the United States. Article 6 stated:

The President shall not be deemed to require the authorization of the Congress
to make available to the Security Council on its call in order to take action under
Article 42 of said Charter and pursuant to such special agreement or agreements
the armed forces, facilities, or assistance provided for therein: Provided, that
nothing herein contained shall be construed as an authorization to the President
by the Congress to make available to the Security Council for such purpose armed
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forces, facilities, or assistance in addition to the forces, facilities, and assistance
provided for in such special agreement or agreements.

Over the years, the Charter’s relatively clear vision of how military forces
would be used by the UN has been substantially modified. Article 43
agreements were never completed. The Security Council has never had
military forces at its call. The result has been that member states decide
on a case-by-case basis whether to contribute their military forces to par-
ticular operations and what forces to contribute.?> Nevertheless, from
1946 to 2000, military forces were used seventy-six times for a broad
range of purposes under UN authorization. (The analysis below includes
these seventy-six UN-authorized missions, plus the NATO-authorized
Operation Allied Force.)

In addition to thwarting cross-border aggression in Korea and Kuwait,
the case for which the doctrine of collective security was designed, these
UN missions included several purposes that were not envisaged when
the League Covenant and UN Charter were signed. Among these were
maintaining cease-fire agreements, preventing genocide and serious vio-
lations of human rights, and restoring a democratically elected govern-
ment. Many of the instances in which the UN deployed military forces
involved intra-state rather than inter-state conflicts.

In fifty-four of the seventy-six cases, military forces were under UN
command. The force commander was appointed by and reported to the
Secretary-General. In the other twenty-two cases, the UN authorized
individual states or coalitions of states to use military forces to achieve
goals specified in resolutions adopted by the Security Council.?* In these
cases, the state or states conducting the operation used their own com-
mand structures. The authorizing resolutions requested that they keep
the Security Council informed.

Of the seventy-six cases, military forces were used twenty times un-
der the auspices of the UN from 1946 to 1990, and fifty-six times from
January 1, 1990 through 2000. The end of the Cold War brought a dra-
matic increase in UN involvement in conflicts because of a renewed in-
terest in using international institutions by those who were previously
reluctant or unable to do so. Appendix A lists the cases in which military
forces were used under UN and NATO auspices. It gives the name and

23 Jules Lobel and Michael Ratner, “Bypassing the Security Council: Ambiguous
Authorizations to Use Force, Cease-fires and the Iraqi Inspection Regime” (1999) 93(1)
American Journal of International Law 124-54.

24 Danesh Sarooshi, The United Nations and the Development of Collective Securiry: The
Delegation by the UN Security Council of its Chapter VII Powers (Oxford, Oxford
University Press, 1999).
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acronym for the operation, the operation’s location, the resolution pro-
viding the initial authorization, whether or not the resolution referred to
Chapter VII as a basis for its authority, and the command arrangements.

The North Atlantic Treaty

The North Atlantic Treaty Organization (NATO) is an international
organization that embodies a traditional military alliance. Its founding
treaty, signed in Washington, DC in 1949, claims legitimacy under
Article 51 of the UN Charter, rather than Chapter VIII, which deals
with regional arrangements. Article 51 allows states individually or col-
lectively to act in self-defense “until the Security Council has taken mea-
sures necessary to maintain international peace and security.” Invoking
Chapter VIII would have created a closer link with the Security Council.

Unlike collective security, which is designed to counter any threat,
NATO was designed to counter a very specific threat external to the or-
ganization. The key commitment in the North Atlantic Treaty is Article 5,
by which:

The Parties agree that an armed attack against one or more of them in Europe
or North America shall be considered an